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STUDIA IURIDICA LXVIII

Igor Adamczyk
Universität Warschau

BAUEN AUF FREMDEM BODEN. EIGENTUMSERWERB 
DURCH DEN GUTGLÄUBIGEN BESITZER

1. DIE URSPRÜNGE EINER VORSCHRIFT DES POLNISCHEN 
ZIVILGESETZBUCHS: ART. 231 § 1

Zu behaupten, dass die europäischen Privatrechtssysteme dem römischen 
Recht entstammen, ist eine Binsenwahrheit. Es ist aber nur der Grundsatz, von 
dem es auch einige Ausnahmen gibt. Nicht jede Norm blickt zurück auf die Quel-
len des antiken Roms. Die Herkunft von Art. 231 § 1 des polnischen Zivilgesetz-
buches (Kodeks Cywilny – KC) ist auch deswegen umstritten. Darf man sich 
in diesem Fall auf die römische Tradition berufen?

Die Rechtsgelehrten sind darin einig, dass im römischen Recht die berühmte 
Regel superficies solo cedit herrschte1. Man kann an verschiedenen Stellen in den 
Digesten die Beweise dafür finden. So schrieb Gaius im Kommentar ad edic-
tum provinciale2, dass das Gebaute dem Grundeigentum zufiel, da beide zusam-
men eine komplexe Sache bildeten. Man sollte hier auch die mit der superficies 
eng verbundene Regel accessio cedit principali berücksichtigen3. Diesem Text 
zufolge erstreckt sich das Recht des Grundstückeigentümers auf alle auf dem 
Boden errichteten Gebäude, auf ausgesäte Samen oder eingepflanzte Pflanzen, 
die dadurch Bestandteile des Grundstückes werden. Etwaige Sonderrechte, das 
Eigentum am Material, deren Wert und der Arbeitsaufwand des Bauenden wur-
den außer Acht gelassen und gingen, nach der Auffassung der römischen Juristen, 
unter. Eine Ausnahme in Gestalt des sog. schlafenden Eigentums (dominium dor-
miens) am Baustoff sah schon eine Sondernorm des Zwölftafelgesetzes (Tab. 6,7) 

1 M. Kaser, Das Römische Privatrecht, Bd. I, 2. Aufl., München 1971, S. 138.
2 D. 43.18.2 [Gaius libro 25 ad edictum provinciale]: Superficiarias aedes appellamus, quae 

in conducto solo positae sunt: quarum proprietas et civili et naturali iure eius est, cuius et solum.
3 D. 34.2.19.13 [Ulpianus libro 20 ad Sabinum]: Perveniamus et ad gemmas inclusas argento 

auroque. Et ait Sabinus auro argentove cedere: ei enim cedit, cuius maior est species. Quod recte 
expressit: semper enim cum quaerimus, quid cui cedat, illud spectamus, quid cuius rei ornandae 
causa adhibetur, ut accessio cedat principali. Cedent igitur gemmae, fialis vel lancibus inclusae, 
auro argentove.
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vor4. Sollte z.B. der Grundeigentümer das Haus mit fremden Baustoff gebaut 
haben, so verlor der Eigentümer dieser Materialien den Herausgabeanspruch. Das 
Eigentum könnte erst dann wiedererwachen, wenn das Gebäude zerstört oder 
niedergerissen würde, es sei denn, dass der Eigentümer des Baustoffs dessen 
Wert forderte und mithilfe der actio de tigno iuncto den Grundeigentümer ver-
klagte5. Die Römer ließen niemals zu, dass man durch Bau auf fremdem Boden 
das Eigentum am Grundstück erwerben könnte. Sie lockerten diese strenge 
Regel jedoch auf, indem sie die Rechtsinstitute der Erbpacht (emphyteusis) und 
des Erbbaurechts (superficies) entwickelten. Vor allem das Erbbaurecht führte 
einigermaßen zu gleichen Folgen wie Art. 231 § 1 KC. Erst in der nachklassi-
schen Zeit sollte der Bauende das Eigentum am Gebäude erhalten. Wer am Pri-
vatgrund baute, brauchte, um das Eigentum zu erwerben, noch die Einwilligung 
des Grundeigentümers6.

Wenn man, wie üblich, annimmt, dass der Eigentumserwerb durch den 
gutgläubigen Besitzer wider Willen und ohne Kenntnis des Grundeigentümers 
nach römischen Recht nicht erfolgen kann, wo sollte man denn nach dem Vor-
bild suchen? Der Berliner Professor Martin Wolff schrieb Anfang des 20. Jahr-
hunderts in seiner Monographie Der Bau auf fremdem Boden, insbesondere der 
Grenzüberbau nach dem Bürgerlichen Gesetzbuche für das Deutsche Reich, dass 
dieses Rechtsinstitut altdeutscher, eigentlich germanischer Abstammung sei und 
verband sie damit, was man im frühen Mittelalter unter dem Begriff von Liegen-
schaft und Fahrnis verstand. Damals baute man Häuser vor allem aus Holz. Sie 
waren leicht auf- und abzubauen, weswegen auch eine Art des geteilten Eigentums 
existierte: Der eine war Eigentümer des Bodens und der Andere des Gebäudes7. 
Wie das Deutsche Reich in mehrere Territorien, so war auch das deutsche Privat-
recht in mehrere Systeme zersplittert. Deswegen scheint es schwierig den Ent-
wicklungsweg und die Wandlungen dieses Rechtsgedankens zu rekonstruieren.

Andere Indizien findet man im preußischen Allgemeinen Landrecht (ALR). 
Teil I Titel 9 Punkt 10 ALR regelt den Bau auf fremdem Boden im Allgemeinen8. 

4 D. 6.1.23.6 [Paulus libro 21 ad edictum]: ignum alienum aedibus iunctum nec vindicari po-
test propter legem duodecim tabularum, nec eo nomine ad exhibendum agi nisi adversus eum, 
qui sciens alienum iunxit aedibus: sed est actio antiqua de tigno iuncto, quae in duplum ex lege 
duodecim tabularum descendit. 

5 M. Kaser, R. Knütel, Römisches Privatrecht, 20. Aufl., München 2014, S. 153.
6 Ibidem, S. 174.
7 M. Wolff, Der Bau auf fremdem Boden, insbesondere der Grenzüberbau nach dem Bürger-

lichen Gesetzbuche für das Deutsche Reich, Jena 1900, S. 10–11.
8 Teil I Titel 9 Punkt 10 Vom Bau auf fremdem Boden:
§ 327. Hat jemand ein für sich selbst bestehendes Gebäude auf fremdem Grunde und Boden 

ohne Vorwissen des Grundeigenthümers errichtet; so hängt es von dem Grundeigenthümer ab, das 
Gebäude zu erhalten, oder auf dessen Wegschaffung und Abbrechung zu dringen. 

§ 328. Wählt der Grundeigenthümer das letztere, so muß das Abbrechen und Wegräumen 
auf Kosten des Bauenden erfolgen; und dieser haftet noch außerdem, nach dem Grade seiner 
Verschuldung, dem Eigenthümer für den erlittenen Schaden und entgangenen Gewinn. 
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Für diese Erwägungen ist der gleich zu besprechende § 332 vor großer Bedeu-
tung. Im Punkt 10 Teil I Titel 9 ALR findet man kasuistisch bestimmte Situati-
onen, in denen der Bauführer und der Grundeigentümer verschiedene Personen 
sind. Das ALR schützt hauptsächlich den Grundeigentümer, dessen Recht vom 
Bauenden verletzt wird. Das Gesetz stellt ihm eine Wahl zwischen Ansprüchen 
zur Verfügung, je nach der Faktenlage. Der Grundeigentümer kann u.a. die Weg-
schaffung, den Schadenersatz oder den Eigentumserwerb durch den Bauenden 
verlangen. Die eigentliche und einzige Voraussetzung ist diese, dass der Grund-
stückeigentümer vom Bau vorher nicht wusste. Anderenfalls greift § 332 ALR 
ein9. Sollte der Grundstückeigentümer vom Bau gewusst und ihn nicht untersagt 
haben, so kann er nur für solche Liegenschaft den üblichen Wert verlangen. Das 
Gesetz sah also die dingliche Wirkung des vollendeten Baus vor. Der bisherige 
Eigentümer verlor das Recht am Grundstück wegen seiner Fahrlässigkeit an den 
Bauenden. Das ALR machte die dinglichen Folgen von der Redlichkeit oder vom 
guten Glauben des Bauenden nicht abhängig10. Diese Voraussetzung kommt erst 
im österreichischen Recht vor und wird ins polnische Sachenrecht übernom-
men. Heinrich Dernburg betonte, dass der Norm von § 332 ALR die römische 
exceptio doli zugrunde liege. Wegen des Schweigens des Grundstückeigentümers 
ist sie anzuwenden, damit der Bauende das Eigentum erwirbt. Dieser Prozess 
wird nämlich verhindert, wenn der Eigentümer seinen Widerspruch äußert. Dies 
könnte in unterschiedlicher Form geschehen. Es genügt, dass der Widerspruch 
zur Kenntnis des Bauenden gelangt. H. Dernburg bezog die exceptio doli auch 
auf die Situation, wenn der Bodeneigentümer das Grundstück an einen Dritten 
mit Formmangel veräußert und dann die Herausgabe fordert. In einem solchem 
Falle würde die Klage abgewiesen werden11. Eine solche Situation gleicht der 
Wirkung der actio Publiciana. Wegen ihrer Schutzfunktion erhält der nach ius 
civile unberechtigte Besitzer das ius Quiritum nach vollendeter Ersitzung.

§ 329. Verlangt der Grundeigenthümer die Erhaltung des Gebäudes, so kann er sich dasselbe 
entweder selbst zueignen, oder es mit dem dazu gehörenden Grunde und Boden dem Bauenden 
überlassen. 

§ 330. Will der Grundeigenthümer das Gebäude behalten, so muß er dem Bauenden 
die verwendeten Baukosten, so weit sie den Werth des Gebäudes, nach der Schätzung der 
Sachverständigen, nicht übersteigen, erstatten. 

§ 331. Will der Grundeigenthümer das Gebäude dem Bauenden überlassen, so muß dieser ihm 
den Werth des Grundes und Bodens vergüten, und noch außerdem denjenigen Schaden erstatten, 
welchen der Eigenthümer, durch Verengung des nöthigen Platzes, oder sonst, nach seiner Lage und 
Gewerbe erweislich leidet. 

 9 § 332. Hat der Eigenthümer des Grundes und Bodens um den Bau gewußt, und nicht so-
gleich, als er davon Nachricht erhalten, der Fortsetzung desselben auf eine solche Art, daß es zur 
Wissenschaft des Bauenden gelangt ist, widersprochen; so muß er mit der bloßen Entschädigung 
für Grund und Boden sich begnügen.

10 So H. Dernburg, Lehrbuch des Preußischen Privatrechts, Bd. 1, Halle 1875, § 237, S. 502.
11 Ibidem, S. 502.
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Der andere Aspekt in der Geschichte von Art. 231 § 1 KC war das öster-
reichische Recht. Was bemerkenswert ist, war es nicht das weitbekannte Allge-
meine Bürgerliche Gesetzbuch vom Jahre 1811 (ABGB), sondern das Bürgerliche 
Gesetzbuch für Galizien von 1797 – BGBfG, das als Experimentgesetz auf dem 
polnischen Gebiet galt. 1772 kam es zur ersten Teilung Polens, wobei großer 
Teil von Kleinpolen in Österreichs Gewalt geriet. Damit fing die Einwirkung 
des Kaiserrechts auf Polen an, die auch nach Polens Wiedergeburt 1918 bis zum 
Ende der 40er Jahre fortdauerte. Die österreichischen Kodifikatoren befanden 
sich unter dem Einfluss des Naturrechts. Die preußischen Lösungen waren ihnen 
wohl bekannt12. §§ 150–153 BGBfG regeln die Verhältnisse zwischen Bauführer 
und Grundeigentümer. Es gilt das Prinzip accesio cedit principali. Der Baufüh-
rer wird abhängig von seiner Redlichkeit und davon, wem das Material gehört, 
behandelt. Wenn der Bauführer redlich und Eigentümer der Materialien ist, ist der 
Grundeigentümer verpflichtet, ihm die notwendigen und nützlichen Aufwendun-
gen zu ersetzen oder das Eigentum am Grundstück oder dessen Benutzung gegen 
den angemessenen Wert zu überlassen. Man merkt schon an dieser Stelle Unter-
schiede zur preußischen Vorschrift. Erstens, es entsteht nur ein Schuldverhältnis 
ohne dingliche Wirkung. Dabei ist nur der Eigentümer zuständig, die entspre-
chende Art der Vergütung auszuwählen. Sollte der Bauende unredlich sein, dann 
könnte er nur den Wert der Materialien oder deren Herausgabe fordern13. Zwei-
tens, enthält diese Norm eine zweite Voraussetzung, nämlich Redlichkeit oder 
Unredlichkeit des Bauenden. Welches Verhalten sollte man eigentlich darunter 
verstehen? Man sollte wohl annehmen, dass die Redlichkeit des Bauenden/Besit-
zers dann besteht, wenn er die Sache oder das Recht für die eigene hält. Unredlich 
ist dagegen derjenige Besitzer, der weiß oder aus den Umständen vermuten sollte, 
dass die in seinem Besitz befindliche Sache oder Recht einem anderen zugehöre. 
Die Redlichkeit kann man mit dem Begriff des guten Glaubens vergleichen, der 
sowohl dem deutschen, als auch dem polnischen Recht bekannt ist (auf das Prob-
lem der Redlichkeit/des Guten Glaubens komme ich später zurück).

Der Beginn des 19. Jahrhunderts ist die Zeit des Naturrechts und freilich der 
modernen Kodifikationen, die im Großteil noch heutzutage in Kraft sind. Hier sind 
vor allem der französische Code Civil und das österreichische ABGB zu beach-
ten. Für Beschreibung der Entwicklung des Rechtsinstituts vom Bau auf fremdem 
Boden darf man das ABGB nicht unterschätzen. Die Kodifikationskommission 
unter der Führung von Franz von Zeiler stand vor der Aufgabe, ein komplexes 

12 E. Till, Prawo prywatne austriackie. Wykład prawa rzeczowego austriackiego, Lwów 
1892, S. 134.

13 Bürgerliches Gesetzbuch für Galizien § 153: Damit der Grundeigentümer nicht mit Nachteil 
eines Dritten gewinne; so muß derselbe einem redlichen Bauführer entweder die nothwendigen 
und nützlichen Kosten ersetzen; oder den Grund und Boden oder derselben Benutzung, gegen den 
angemessenen Werth überlassen; einem unredlichen Bauführer wird nur der Wert der Materialien 
vergütet, oder deren unschädliche Zurücknahme gestattet.
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privatrechtliches Gesetz vorzubereiten. Was ich schon erwähnt habe, berücksich-
tigte sie auch als Muster das ALR und beobachtete die Wirkung des BGBfG, 
was auch nicht ohne Einfluss blieb14. Man sollte es aber auch nicht außer Acht 
lassen, dass die längst anerkannte römische Regel accesio cedit principali auch 
im österreichischen Recht galt. Die Vorschriften zum Bau auf fremdem Boden 
dienten vor allem dem Ausgleich von Kosten und Materialienaufwand zwischen 
dem Bauenden und dem Grundstückeigentümer15. Den Bau auf fremdem Boden 
behandeln §§ 417–419 ABGB16. Die dingliche Wirkung und infolgedessen die 
Eigentumsübertragung sieht § 418 Satz 3 vor. Der Satz 3 des § 418 ABGB wurde 
erst bei der Revision des Projekts am 27. Juli 1807 in der Kommission ins Gesetz 
aufgenommen. Die Kommissionmitglieder fassten diesen Beschluss einstim-
mig17. Satz 3 von § 418 scheint, meiner Meinung nach, eine Synthese von § 153 
BGBfG und § 332 ALR darzustellen. Dem § 153 BGBfG entnahmen die Kodi-
fikatoren die Voraussetzung der Redlichkeit des Bauenden, dem § 332 ALR die 
dingliche Wirkung und die Fahrlässigkeit des Grundeigentümers, der weiß, dass 
auf seinem Boden gebaut wird, und Nichts dagegen unternimmt. Der Verlust des 
Eigentums durch den bisherigen Berechtigten sollte einigermaßen als Strafe für 
Untätigkeit betrachtet werden. Denn neben der Ersitzung führten die Schöpfer 
des ABGB in ihr Werk eine zusätzliche Art des originären Eigentumserwerbs 

14 Siehe: Fn. 11.
15 Die Regel accesio cedit principali in Bezug auf Liegenschaften enthält der § 297 ABGB: 

Eben so gehören zu den unbeweglichen Sachen diejenigen, welche auf Grund und Boden in der 
Absicht aufgeführt werden, daß sie stets darauf bleiben sollen, als: Häuser und andere Gebäude 
mit dem in senkrechter Linie darüber befindlichen Luftraume; ferner: nicht nur Alles, was erd- 
mauer- niet- und nagelfest ist, als: Braupfannen, Branntweinkessel und eingezimmerte Schränke, 
sondern auch diejenigen Dinge, die zum anhaltenden Gebrauche eines Ganzen bestimmt sind: 
z. B. Brunneneimer, Seile, Ketten, Löschgeräthe und dergleichen. 

16 ABGB: § 417. Wenn jemand auf eigenem Boden ein Gebäude aufführet, und fremde Mate-
rialien dazu verwendet hat, so bleibt das Gebäude zwar sein Eigenthum; doch muß selbst ein red-
licher Bauführer dem Beschädigten die Materialien, wenn er sie außer den im § 367 angeführten 
Verhältnissen an sich gebracht hat, nach dem gemeinen; ein unredlicher aber muß sie nach dem 
höchsten Preise, und überdieß noch allen anderweitigen Schaden ersetzen. 

§ 418. Hat im entgegen gesetzen Falle jemand mit eigenen Materialien, ohne Wissen und Wil-
len des Eigenthümers auf fremdem Grunde gebaut, so fällt das Gebäude dem Grundeigenthümer 
zu. Der redliche Bauführer kann den Ersatz der nothwendigen und nützlichen Kosten fordern; 
der unredliche wird gleich einem Geschäftsführer ohne Auftrag behandelt. Hat der Eigenthümer 
des Grundes die Bauführung gewußt, und sie nicht sogleich dem redlichen Bauführer untersagt, 
so kann er nur den gemeinen Werth für den Grund fordern. 

§ 419. Ist das Gebäude auf fremdem Grunde, und aus fremden Materialien entstanden, so 
wächst auch in diesem Falle das Eigenthum desselben dem Grundeigenthümer zu. Zwischen dem 
Grundeigenthümer und dem Bauführer treten die nähmlichen Rechte und Verbindlichkeiten, 
wie in dem vorstehenden Paragraphe, ein, und der Bauführer muß dem vorigen Eigenthümer der 
Materialien, nach Beschaffenheit seiner redlichen oder unredlichen Absicht, den gemeinen oder 
den höchsten Werth ersetzen. 

17 E. Till, Prawo prywatne austriackie…, S. 134.
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an Liegenschaften. In der österreichischen Lehre war es noch in der Hälfte des 
19. Jahrhunderts umstritten, ob es damit zum Erwerb des Eigentums oder ledig-
lich zur Entstehung eines Anspruchs kommt18. Letztens überwog erstere Ansicht, 
die noch heutzutage als herrschend betrachtet wird19. In dieser Form übte das 
österreichische Recht Einfluss auf polnisches Sachenrecht in der Mitte des 20. 
Jahrhunderts aus.

Es fragt sich, wie diese Norm unmittelbar in das polnische Zivilgesetzbuch 
von 1964 gelangte. Die Rechtslehre nimmt an, dass das polnische Gesetzbuch 
nach dem Muster des BGB gefasst wurde, was aber nur zum Teil stimmt. Das 
polnische Zivilgesetzbuch hat die gleiche pandektistische Systematik und viele 
Rechtsinstitute, die ursprünglich dem römischen Recht entstammen. Jedoch 
übten andere Rechtssysteme, wie es schon oben erwähnt wurde, auch einen gro-
ßen Einfluss auf das polnische Zivilrecht aus. Das “verdankt” sich den Teilungen 
Polens. Nach der Wiedergeburt des polnischen Staates im Jahre 1918 waren auf 
polnischem Territorium fünf unterschiedliche Rechtsregime in Kraft. Die Kodi-
fizierung des Zivilrechts gelang erst in der zweiten Hälfte der 40er Jahre, nach 
dem Zweiten Weltkrieg.

Der besprochene Art. 231 des polnischen Zivilgesetzbuchs lautet: Der gutgläu-
bige Eigenbesitzer eines Grundstücks, der auf oder unter der Grundstücksober-
fläche ein Gebäude oder eine andere Einrichtung erbaut hat, deren Wert den 
Wert des Grundstücks, das er hierfür in Anspruch genommen hat, bedeutend 
überschreitet, kann verlangen, dass ihm der Eigentümer das Eigentum an dem 
Grundstück gegen ein angemessenes Entgelt überträgt (§ 1)20. Die Spuren dieser 
Vorschrift sind nicht im BGB zu suchen. Nach § 946 BGB21 kann es keine Aus-
nahmen von der Regel geben, dass das errichtete Gebäude immer dem Grundstü-
ckeigentümer zufällt. Man ist nur imstande, Ansprüche aus § 951, z.B. aus dem 
ehemaligen Eigentum der Materialien, zu erheben22. Die dem römischen Recht 

18 M. von Stubenrauch (Hrsg.), Commentar zum österreichischen allgemeinen bürgerlichen 
Gesetzbuche. Erster Band, Wien 1902, S. 520.

19 B. Eccher, (in:) H. Koziol, P. Bydlinski, R. Bollenberger (Hrsg.), Kurzkommentar zum 
ABGB, Wien 2010, S. 395–396.

20 § 2. Der Eigentümer eines Grundstücks, auf dem ein Gebäude oder eine andere Einrichtung 
erbaut worden ist, deren Wert den Wert des Grundstücks, das hierfür in Anspruch genommen 
worden ist, bedeutend überschreitet, kann verlangen, dass derjenige, der das Gebäude oder die 
andere Einrichtung erbaut hat, von ihm das Eigentum des Grundstücks gegen eine angemessene 
Vergütung erwirbt.

§ 3. (gestrichen).
21 BGB § 946: Verbindung mit einem Grundstück
Wird eine bewegliche Sache mit einem Grundstück dergestalt verbunden, dass sie wesentli-

cher Bestandteil des Grundstücks wird, so erstreckt sich das Eigentum an dem Grundstück auf 
diese Sache.

22 BGB § 951: Entschädigung für Rechtsverlust
(1) Wer infolge der Vorschriften der §§ 946 bis 950 einen Rechtsverlust erleidet, kann von 

demjenigen, zu dessen Gunsten die Rechtsänderung eintritt, Vergütung in Geld nach den Vor-
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besonders treue Pandektistik gewährte der Regel superficies solo cedit den aus-
nahmslosen Vorrang.

Art. 231 § 1 KC lautet durchaus wie Art. 73 § 2 des polnischen Gesetzes 
Prawo rzeczowe (Sachenrecht) von 1946. Dieses Gesetz wurde noch vor dem 
Zweiten Weltkrieg von der Kodifikationskommission, welche die Unifizierung 
des Rechtes in Polen vorbereitete, ausgearbeitet. An den Arbeiten der Kommis-
sion nahmen viele namhafte polnische Zivilisten teil, wie etwa Ernest Till oder 
Fryderyk Zoll (der Jüngere). Es unterliegt auch keinem Zweifel, warum sie sich 
gerade vom österreichischen Recht inspirieren ließen. An der Wende vom 19. 
zum 20. Jahrhundert waren sie Professoren an den Universitäten von Lemberg 
und Krakau, wo österreichisches Recht gelehrt wurde. Im weiterer Analyse von 
Art. 231 § 1 KC wird auch Art. 73 § 2 Sachenrecht einbezogen. Beide Vorschrif-
ten muss man aufgrund ihrer Einstimmigkeit stets parallel betrachten, was eben-
falls sowohl die Rechtlehre, als auch die Judikatur betrifft. Das polnische Oberste 
Gericht (Sąd Najwyższy) äußerte sich vielmals, dass die Rechtsprechung zum 
Art. 73 § 2 Sachenrecht auch in Bezug auf Art. 231 § KC gilt23.

2. ANSPRUCH AUS ART. 231 § 1 KC

Nach der Auslegung von Art. 231 § 1 KC sind bestimmte Tatbestandselemente 
nötig, um dem Eigenbesitzer den Anspruch auf Übereignung zuzusprechen. 
An dieser Stelle sei § 1 dieser Vorschrift nochmals angeführt: Der gutgläubige 
Eigenbesitzer eines Grundstücks, der auf oder unter der Grundstücksoberfläche 
ein Gebäude oder eine andere Einrichtung erbaut hat, deren Wert den Wert des 
Grundstücks, das er hierfür in Anspruch genommen hat, bedeutend überschrei-
tet, kann verlangen, dass ihm der Eigentümer das Eigentum an dem Grundstück 
gegen ein angemessenes Entgelt überträgt. 

Folgendes ist also von Bedeutung:
− Ein Bauwerk auf oder unter der Grundstücksoberfläche;
− Sein Wert muss den Wert des Grundstücks übersteigen;

schriften über die Herausgabe einer ungerechtfertigten Bereicherung fordern. Die Wiederherstel-
lung des früheren Zustands kann nicht verlangt werden.

(2) Die Vorschriften über die Verpflichtung zum Schadensersatz wegen unerlaubter Handlun-
gen sowie die Vorschriften über den Ersatz von Verwendungen und über das Recht zur Wegnahme 
einer Einrichtung bleiben unberührt. In den Fällen der §§ 946, 947 ist die Wegnahme nach den für 
das Wegnahmerecht des Besitzers gegenüber dem Eigentümer geltenden Vorschriften auch dann 
zulässig, wenn die Verbindung nicht von dem Besitzer der Hauptsache bewirkt worden ist.

23 SN der Republik Polen (weiter SN), Urteil vom 28. Juni 1973, Az. III CRN 154/73, OSNCP 
1974, Nr. 6, Pos. 111.
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− Der Eigenbesitz;
− Der gute Glaube des Eigenbesitzers.

2.1. DIE NATUR DES ANSPRUCHS

Bevor man einzelne Tatbestandteile als Voraussetzungen dieses Anspruchs 
erklärt, soll man zuerst seine Natur erläutern. Die Vorschrift befindet sich in der 
Systematik des Gesetzbuchs im Teil V (Eigentumsschutz) des I. Titels (Eigen-
tum) des II. Buches (Eigentum und andere dingliche Rechte). Diese Systematik 
kann aber einigermaßen erstaunen. Warum befindet sich diese Regelung in dem 
Eigentumsschutz betitelten Teil, wenn infolge der Befriedigung dieses Anspruchs 
der bisherige Eigentümer sein Recht verliert? Es sieht so aus, als ob die Verfasser 
des Gesetzbuchs nicht genau wussten, welcher Materie die Norm angehört. Der 
vorstehende Teil befasst sich mit dem Miteigentum und der nachfolgende Titel 
mit dem Erbnießbrauch (użytkowanie wieczyste). Im Teil V findet man dage-
gen nicht nur die rei vindicatio oder actio negatoria aber auch die Ergänzungs-
ansprüche zur rei vindicatio wie die Aufwandsansprüche des Eigenbesitzers. Die 
Lokalisierung des Artikels scheint jedoch letztendlich begründet zu sein. Der 
Anspruch aus Art. 231 § 1 KC befindet sich gleich nach den Vorschriften über 
die Verjährung der Ergänzungsansprüche. Dies sollte darauf hindeuten, dass die 
Kodifikatoren ihn als Anspruch eigener Art verstanden. In der Rechtslehre gibt 
es auch Ansichten, die ihn mit den Ergänzungsansprüchen vergleichen24. Meiner 
Meinung nach dient zwar dieser Anspruch den Kostenabrechnungen und im Prin-
zip kommt es zwischen Eigentümer und Besitzer zum ökonomischen Ausgleich, 
dennoch sind die Folgen der Befriedigung des Anspruchs unterschiedlich. Der 
unberechtigte Besitzer kann gegen Entgelt die Eigentumsübereignung wirksam 
fordern. Die systematische Position dieser Norm ermöglicht ihre Anwendung 
nicht nur in den Verhältnissen zwischen dem gutgläubigen Bauführer und dem 
Eigentümer, sondern auch in Fällen des Erbnießbrauchs, dem die Natur eines 
Sonderrechts zuzuschreiben ist25.

Die Erfüllung aller Tatbestandselemente ermöglicht das Erheben des 
Anspruchs, infolgedessen ein Schuldverhältnis begründet wird. In der Rechts-
lehre nimmt man schlüssig an, dass in diesem Fall eine Realobligation des Eigen-
tümers entsteht26. Der jeweilige Eigentümer wird immer verpflichtet sein Recht 
an den gutgläubigen Eigenbesitzer, der den Grund bebaute, zu übertragen. Der 
Wechsel des Berechtigten soll dem Besitzer nicht schaden. Es mag sein, dass 
dem Besitzer erst nach einigen Jahren klar wird, welcher Anspruch ihm zusteht. 
Dies sollte jedoch keine Probleme schaffen. Die Ansicht, dass der Bauführer nur 

24 A. Kubas, Budowa na cudzym gruncie, Warszawa 1972, S. 28.
25 SN, Urteil vom 28. Juni 1973, Az. III CRN 154/73, OSNCP 1974, Nr. 6, Pos. 111.
26 M. Warciński, Budowa na cudzym gruncie, Warszawa 2010, S. 45.
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diejenige Person verklagen kann, die während der Bauarbeiten Eigentümer war, 
widerspräche dem Normzweck. Würde man dem Eigenbesitzer den Anspruch 
verweigern, könnte man infolgedessen dem nächsten Eigentümer die ungerecht-
fertigte Bereicherung vorwerfen. Art. 231 § 1 KC dient also auch der Vereinfa-
chung zivilrechtlicher Verhältnisse.

Umstritten ist die Form des Anspruchs des berechtigten Eigenbesit-
zers. Sicherlich könnte nicht jeder Besitzer des Grundstücks die Eigentumsüber-
tragung verlangen. Der Gesetzeswortlaut läßt keinen Zweifel zu, dass es sich um 
denjenigen Besitzer handelt, der das Gebäude errichtete. Der Besitz ist aber dem 
Gesetzbuch zufolge auch durch Vertrag übertragbar. Deswegen sind sich Rechts-
lehre und Judikatur darin einig, dass der Anspruch samt Besitz übertragen wer-
den kann27. Weil, was schon erwähnt wurde, der Anspruch mit der Person des 
bauenden Besitzers verbunden ist, kann die Übertragung nur unter bestimmten 
Umständen stattfinden, sowohl bei der Gesamt- als auch bei der Einzelrechts-
nachfolge28. Im ersteren Fall, vor allem bei der Erbfolge, behalten die Nachfolger 
den Besitz ipso iure. Anders gestaltet sich die Situation bei der Einzelrechtsnach-
folge. Die Besitzübertragung beinhaltet diesen Anspruch nicht, anders als im obi-
gen Beispiel. Der Grund dafür scheint verständlich zu sein. Die Rechtsnachfolger, 
z.B. die Erben, befinden sich in gleicher Rechtslage wie der Erblasser und setzen 
sie natürlich fort. Bei der Einzelrechtsnachfolge bekommt man nur bestimmte 
Ansprüche des Rechtsvorgängers. In diesem Fall, weil der Anspruch des Besit-
zers schuldrechtlich ist, bleibt neben der Besitzübertragung auch die Abtretung 
der Forderung aus Art. 509 KC erforderlich29. An dieser Stelle muss man daran 
erinnern, dass wer dem Besitzer ohne dessen Willen den Besitz entzogen hat, 
dessen Anspruch nicht erwirbt. Würde aber der Besitz dem Besitzer wieder-
eingeräumt, dann gilt der wiederhergestellte Besitz als ununterbrochen und der 
Anspruch aus Art. 231 § 1 bestehen bleibt.

27 Ibidem, S. 48.
28 SN, Beschluss vom 20. März 1981, Az. III CZP 13/81, OSNCP 1981, Nr. 9, Pos. 168: “Der 

Anspruch des Eigenbesitzers auf Aufkauf des Grundstücks, auf dem er das Gebäude errichtete, 
geht sowohl auf seinen Erben, als auch auf den Erwerber aufgrund eines Rechtsgeschäfts; Die 
Voraussetzung für den Anspruchserwerb durch den Besitzersrechtsnachfolger ist in beiden Fällen 
der Besitzübergang am bebauten Grundstück”.

29 Article 509: § 1. Der Gläubiger darf ohne Zustimmung des Schuldners die Forderung auf 
einen Dritten übertragen (Abtretung), es sei denn, dass es dem Gesetz, einem Vertragsvorbehalt 
oder den Eigenschaften des Schuldverhältnisses widerspricht.

§ 2. Mit der Forderung gehen alle mit ihr verbundenen Rechte, insbesondere ein Anspruch auf 
rückständige Zinsen, auf den Erwerber über.
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2.2. DAS ERRICHTETE GEBÄUDE ODER EINE ANDERE EINRICHTUNG

Was sollte man unter dem “auf oder unter der Grundstücksoberfläche erbau-
ten Gebäude oder einer anderen Errichtung” verstehen? Die polnische Rechtslehre 
beruft sich dabei auf Art. 47 und 48 KC, also auf die Definition des Sachbestand-
teils. Darunter ist alles zu verstehen, was von der Sache ohne ihre Beschädigung 
oder wesentliche Veränderung oder ohne Beschädigung oder wesentliche Verän-
derung dieses Gegenstandes nicht getrennt werden kann. Zum Bestandteil eines 
Grundstückes zählt das Gesetz u.a. das Gebäude, das mit dem Boden fest verbun-
den werden muss. Diese Definition, die ignotum per ingotum erklärt, verrät die 
Bedeutung des Wortes Gebäude nicht. Einige Rechtsgelehrte sind der Ansicht, 
dass man dieses Wort im Lichte des Baurechts verstehen sollte, das aber zahl-
reiche Arten von Gebäuden unterscheidet, was auch gewisse Probleme bereiten 
könnte. Das Oberste Gericht Polens (Sąd Najwyższy – SN) ist der Meinung, die 
auch in der Rechtslehre überwiegt, dass man das Wort umgangssprachlich ausle-
gen sollte30. Als eine andere Errichtung ist z.B. die unterirdische Gas-, Wasser- 
und elektrische Leitung zu verstehen. Dies geschieht eher selten, was A. Kubas 
wohl richtig feststellte, weil diese Errichtungen gemäß Art. 49 KC keine Bestand-
teile eines Grundstücks, sondern des Unternehmens werden31.

Es ist in Rechtslehre und Judikatur umstritten, wie man den Um- und Auf-
bau in Bezug auf diese Voraussetzung betrachten sollte. Die Rechtsprechung 
schwankt. In einem Urteil von 1963 entschied das SN, dass der Anspruch von 
Art. 231 § 1 KC dem Bauführer nicht zusteht, wenn dieser auf dem Fundament 
eines anderen Hauses baute32. Diese Ansicht hat sich eigentlich bis zu den 80er 
Jahren gehalten. Im Urteil vom 3. März 1983 bestätigte das Oberste Gerichts die 
bisherige Meinung33. Gleichzeitig fing das Oberste Gericht an, Art. 231 § 1 KC 
zugunsten des Aufbaus auszulegen. Sollte der Auf- oder Umbau so weit greifen, 
dass eigentlich ein ganz neues Gebäude entsteht, das zusätzlich unvergleichbar 
mehr wert ist als sein Vorgänger, ist der Anspruch dem Bauherrn zuzusprechen34.

2.3. DER WERT DES GEBÄUDES

Das nächste Tatbestandsmerkmal ist der Wert des Gebäudes. Dabei muss er 
den Wert des bebauten Grundstücks bedeutend überschreiten. Man berücksich-
tigt also nicht den Wert des ganzen Grundstücks, sondern des in Besitz genom-

30 SN, Beschluss vom 5. Mai 1985, Az. III CZP 33/85, OSNCP 1986, Nr. 5, Pos. 66.
31 A. Kubas, Budowa…, S. 60.
32 SN, Urteil vom 28. Februar 1963, Az. I CR 124/60, OSNC 1964, Nr. 9, Pos. 176.
33 SN, Urteil vom 3. März 1983, Az. I CR 24/83, LEX Nr. 8517: “Der Artikel 231 § 1 KC sagt 

über den Bau eines Gebäudes, was den Bau vom Boden an, von dem Fundament bedeutet und nicht 
den Aufbau”.

34 SN, Urteil vom 10. Dezember 1981, Az. I CR 283/81, OSNC 1982, Nr. 7, Pos. 107.
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menen Teils. Es heißt aber nicht, dass man nur exakt den Teil erwirbt, den man 
bebaute. Man bekommt vielmehr den Anspruch auf Erwerb des Bodens, der für 
die richtige Benutzung des Gebäudes unentbehrlich ist35.

Für das Verständnis dieser Norm ist die Auslegung des Wortes bedeutend 
wichtig. Man ist sich darin einig, dass beide Werte verhältnis- und nicht quoten-
mäßig zu vergleichen sind. Wie hoch der Wert des Gebäudes den des Grundstücks 
überschreiten soll, hängt von der konkreten Lage ab. Man vergleicht beide Werte 
nach den Marktpreisen am Tag der Anspruchsbefriedigung36. Die Annahme der 
Preislage vom Tag der Bauvollendung wäre zwecklos und würde zu Widersprü-
chen führen. Der bauende Eigenbesitzer wäre nämlich in diesem Falle berechtigt 
etwa einen früher höheren Preis zu verlangen, obgleich das Gebäude zur Zeit der 
Anspruchsbefriedigung weniger wert ist oder nicht mehr existiert. Das Ziel dieser 
Regulierung ist es doch, die tatsächliche Situation mit dem Rechtszustand zu ver-
einbaren37. Keine der beiden Parteien sollte damit benachteiligt werden.

2.4. EIGENBESITZ DES BAUENDEN

Das polnische Recht unterscheidet zwei Typen vom Besitz: Eigen- und Fremd-
besitz. Der Fremdbesitzer ist derjenige, der eine Sache, wie Mieter oder Pächter, 
für einen Anderen besitzt. Er besitzt sie für ihren Eigentümer. Der Eigenbesitzer 
dagegen ist derjenige, der eine Sache als ihm gehörend besitzt. Meistens ist er auch 
ihr Eigentümer. Am Beispiel von Art. 231 § 1 KC, geht es aber um den Unberech-
tigten, also die Person, der kein Recht auf das Grundstück zusteht. Mittels dieses 
Anspruchs kann er verlangen, Eigentum an der Liegenschaft zu übertragen. Das 
polnische Modell vom Besitz ist dem deutschen Recht entnommen worden38. Da 
der Anspruch aus Art. 231 § 1 dem § 418 ABGB gleicht, ist es begründet, eben-
falls die österreichischen Normen anzuführen. Der Besitz im österreichischen 
Recht ist nach römischem Modell geschaffen. Der Besitzer ist derjenige, der den 
animus rem sibi habendi und den corpus hat, womit er dem polnischen Eigenbe-
sitzer gleicht. Die Zweite Art österreichischen Besitzes ist Innehabung. Inhaber 
ist also derjenige, der eine Sache nur in seiner Verfügungsgewalt hat, womit er 
dem polnischen Fremdbesitzer nahesteht39.

35 E. Gniewek, (in:) E. Gniewek (Hrsg.), System Prawa Prywatnego. Tom 3. Prawo rzeczowe, 
Warszawa 2013, S. 936.

36 M. Warciński, Budowa…, S. 34; so auch SN, Urteil vom 21. Juni 2011, Az. I CSK 555/10, 
LEX Nr. 950713.

37 A. Kubas, Budowa…, S. 66.
38 Vgl. BGB § 872: Wer eine Sache als ihm gehörend besitzt, ist Eigenbesitzer.
39 ABGB § 309. Wer eine Sache in seiner Macht oder Gewahrsame hat, heißt ihr Inhaber. Hat 

der Inhaber einer Sache den Willen, sie als die seinige zu behalten, so ist er ihr Besitzer; B. Eccher, 
(in:) H. Koziol, P. Bydlinski, R. Bollenberger (Hrsg.), Kurzkommentar…, S. 295.
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Das polnische Gesetz schützt den gutgläubigen Eigenbesitzer40. Nur er erwirbt 
den Anspruch auf Eigentumsübertragung. Sein Eigenbesitz muss zur Zeit des 
Anspruchserhebung vorhanden sein, dagegen wird der gute Glaube nur bei der 
Vollendung des Baus verlangt. Dies erinnert an die römische Regel mala fides 
superveniens non nocet, die bei der Ersitzung angewandt wurde41. Sie bedeutet, 
dass der spätere Verlust des guten Glaubens die Ersitzung nicht ausschließt. An 
dieser Stelle ist es auch ein erheblicher Unterschied zu § 418 ABGB und § 332 
ALR ersichtlich. Die beiden Gesetzbücher ermöglichten dem Bauführer, der nicht 
unbedingt Besitzer sein muss, das Eigentum am Grundstück zu erwerben. Im 
polnischen Recht bezieht sich dagegen der Besitz nicht auf die Verfügungsgewalt 
und Bau des Gebäudes, sondern auf den Grunderwerb. Dies folgt davon, dass das 
Objekt keine eigenständige Sache nach Art. 49 KC ist, sondern bloß ihr Bestand-
teil. Es ist nicht erforderlich, dass der Eigenbesitzer den Bau selbstständig führt. 
Er kann die Bauarbeiten jemandem beauftragen. Der bauende Eigenbesitzer ist 
deswegen der, für den das Gebäude wirklich gebaut wird und der zugleich über 
das Grundstück verfügt42.

2.5. DER GUTE GLAUBE DES EIGENBESITZERS

2.5.1. DER GUTE GLAUBE IM OBJEKTIVEN SINNE

Man unterscheidet zwei Arten des guten Glaubens im Privatrecht: den objek-
tiven und den subjektiven (dazu unten, Punkt 2.5.2). Im objektiven Sinne ist 
der gute Glaube ein Maßstab für die Beurteilung des Verhaltens einer Partei im 
Rechtsverhältnis. Diese Unterscheidung hat in der polnischen Rechtslehre bereits 
eine lange Tradition43.

2.5.2. DER GUTE GLAUBE IM SUBJEKTIVEN SINNE

Guter Glaube des Eigenbesitzers ist die Kernvoraussetzung des besprochenen 
Anspruchs. Vom guten Glauben hängt überhaupt sein Entstehen ab. In der pol-
nischen Rechtslehre und Judikatur scheint es bemerkenswert zu sein, wie man 
den guten Glauben aufgrund von Art. 231 § 1 KC auslegt. Nach dem Zweiten 
Weltkrieg unterlag dieses Prinzip einem gewaltigen Wandel. Beim guten Glau-
ben unterschied man insgesamt drei Auffassungen: zuerst die traditionelle, dann 
die liberale und schließlich die mittlere. Zuerst herrschte die traditionelle Auffas-
sung des guten Glaubens, die in den 50er Jahren abgelehnt und durch die liberale 
ersetzt wurde. Seit Ende der 50er Jahre beobachtet man den Rücktritt von dieser 

40 Der gute Glaube ist unten, Punkt 5, näher zu besprechen.
41 M. Kaser, Das Römische…, S. 423.
42 A. Kubas, Budowa…, S. 50–51.
43 R. Longchamps de Bérier, Zobowiązania, Lwów 1939, S. 141.
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kühnen Anschauung. Das SN nimmt in seiner Rechtsprechung an, dass heutzu-
tage sowohl die mittlere als auch traditionelle Auffassung überwiegt44.

2.5.2.1. DIE TRADITIONELLE AUFFASSUNG

Wie soll man den guten Glauben aufgrund der traditionellen Auffassung 
deuten? Der gutgläubige Besitzer ist ein solcher, der aus berechtigten Gründen 
nicht weiß und nicht einmal vermuten kann, dass er über das Eigentumsrecht 
nicht verfügen kann. Er denkt also lediglich, dass das Recht ihm zustehe. Dem-
zufolge wäre die Anwendung der Norm aus Art. 231 § 1 KC (zuvor Art. 73 § 2 
Sachenrecht) sehr beschränkt, was die Rechtslehre auch erwähnte. Sie würde nur 
dann vorkommen, wenn die für den wirksamen Übergang notwendige notarielle 
Urkunde mangelhaft wäre, z.B. die Person, die als Notar fungierte, in Wirklich-
keit über dessen Befugnisse nicht verfügte. Der zweite Fall dieser Anwendung 
ist, meiner Meinung nach, bei der Erbfolge zu erwägen: Der Erbe nimmt eine 
Liegenschaft in Besitz ohne zu wissen, dass der Erblasser kein Eigentum daran 
hatte. Statt die Liegenschaft zu ersitzen, könnte der Erbe nach dem Aufbau eines 
Gebäudes den Anspruch auf Übereignung erwerben. Das Gleiche gilt für den 
gutgläubigen Erwerber nach Art. 1028 KC. Diese Rechtslagen erinnern gewisser-
maßen an einen schon im klassischen römischen Recht, nämlich im zweiten Buch 
von Institutiones Gai erwogenen Fall45. Art. 231 KC (früher Art. 73 § 2 Sachen-
recht) wäre also ausgestorben, falls es zu einem Durchbruch in der Judikatur nicht 
gekommen wäre.

2.5.2.2. DER NEUANFANG – DIE LIBERALE AUSLEGUNG

Der Beschluss von 7 Richtern des SN vom 25. Mai 1955 legte nämlich die 
Voraussetzung des guten Glaubens aus Art. 73 § 2 Sachenrecht neu aus. Die-
ser Beschluss ist als Anfang der liberalen Auffassung zu betrachten. Aus der 
Beschlussbegründung erhellt auf den ersten Blick, dass das SN nichts im Begriff 
des guten Glaubens änderte. Die Richter stellten folgende Regel fest: “Der 
Anspruch aus Artikel 73 § 2 Sachenrecht steht demjenigen zu, der gutgläubige 

44 B. Janiszewska, Koncepcje dobrej wiary w przepisach prawa rzeczowego, Warszawa 2005, 
S. 212.

45 G. 2. 51–53: Fundi quoque alieni potest aliquis sine ui possessionem nancisci, quae uel ex 
neglegentia domini uacet, uel quia dominus sine successore decesserit uel longo tempore afuerit: 
quam si ad alium bona fide accipientem transtulerit, poterit usucapere possessor; et quamuis ipse, 
qui uacantem possessionem nactus est, intellegat alienum esse fundum, tamen nihil hoc bonae 
fidei possessori ad usucapionem nocet, cum inprobata sit eorum sententia, qui putauerint furtiuum 
fundum fieri posse.

52. Rursus ex contrario accidit, ut qui sciat alienam rem se possidere, usucapiat, uelut si rem 
hereditariam, cuius possessionem heres nondum nactus est, aliquis possederit; nam ei concessum 
est usucapere, si modo ea res est, quae recipit usucapionem. quae species possessionis et usucap-
ionis pro herede uocatur.

53. Et in tantum haec usucapio concessa est, ut et res, quae solo continentur, anno usucapiantur.
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Besitzer der Liegenschaft ist”. Eigentlich nichts Neues, aber das, was die Rich-
ter weiter äußerten, sorgte in der Rechtslehre für große Aufregung. Sie führten 
die vorherige Judikatur sowie österreichische Quellen an, um die Entwicklung 
dieses Anspruchs zu zeigen. Am Ende der Urteilsbegründung hoben sie Fol-
gendes hervor: “Die Dargestellten Erwägungen und Rücksicht darauf, dass die 
Begriffe des ʻguten̓  und ‘bösen̓  Glaubens einen genug deutlichen Inhalt in sich 
und in der traditionellen Auslegung haben, führt zur Schlussfolgerung, dass der 
gute Glaube des Eigenbesitzers aufgrund des geltenden Rechts mit der Überzeu-
gung dieses Besitzers, der sein Recht den objektiven Voraussetzungen entlehnt, 
gleichzusetzen ist. Diese objektive Voraussetzung ist die Grundlage und Ursache 
eines bestimmten Tatbestandes, die den Besitzer darin bestärken, dass er nie-
mandes Recht verletzt [Fettdruck – I.A.]. Letztendlich sollte man es erwähnen, 
dass der gute Glaube, gemäß Art. 5 des Gesetzes ʻAllgemeine Vorschriften des 
Zivilrechts̓  – anzunehmen und zu vermuten ist. Im Streit ist immer nur der böse 
Glaube des Besitzers zu beweisen”.

Das SN erreichte eine ausgeweitete Anwendung unserer Norm nur dank 
der neuen Auslegung einer ihrer Voraussetzungen – des guten Glaubens46. Der 
Beschluss stieß auf sofortige Kritik eines großen Teils der polnischen Zivilistik. 
Man warf dem SN vor, dass seine Richter das Recht neugestalteten und dass der 
gute Glaube nach einem objektiven Maßstab zu beurteilen ist. Man solle also 
Gefühle und Überzeugungen des Besitzers beiseitelassen, weil es unmöglich ist, 
sie zu beweisen47. Manche Kritiker hoben hervor, dass das SN die Sache con-
tra legem erkannte48. Wie kam aber das Gericht auf diese Lösung? Es unterliegt 
keinem Zweifel, dass die Richter Art. 73 § 2 an die Rechtsverhältnisse der Nach-
kriegszeit anpassen wollten. Meiner Meinung nach ist die Antwort u.a. in der 
Judikatur des SN der Zwischenkriegszeit zu § 418 ABGB zu suchen. Da findet 
man z.B. den Entscheid vom 16. Februar 1934: “Auch die vom Berufungsgericht 
weiter geäußerte Rechtsansicht ist fehlerhaft, indem es annimmt, dass für die 
Beurteilung der Redlichkeit gem. § 418 ABGB nur dieser Umstand glaubwürdig 
gewesen wäre, ob der Beklagte wusste, dass das bebaute Grundstück dem Kläger 
gehörte oder der Beklagte das Grundstück für das eigene hält (§ 326 ABGB). Die 
Problematik der Redlichkeit, wie sie sich aus § 328 ABGB ergibt, ist juristischer 
Natur. (...) Das SN ist also an den von den Gerichten niedrigerer Instanz festge-
stellten Tatbestand nicht gebunden. Das SN geht davon aus, dass die Redlichkeit 
des Bauenden gem. § 418 ABGB auch dann vorhanden ist, wenn der Bauende 
zwar wusste, dass der Boden ihm nicht gehört, aber aufgrund der bestimmten 
Umstände vermuten konnte, dass der Grundeigentümer den Bau einwilligt”49. 
Das SN äußerte damit, dass die Ansicht des Berufungsgerichts irrtümlich war. 

46 SN, Beschluss vom 25. Mai 1955, Az. I CO 14/55, OSNCK 1956, Nr. 4, Pos. 92.
47 A. Kunicki, Zasiedzenie w prawie polskim, Warszawa 1964, S. 140–141.
48 A. Kubas, Budowa…, S. 83.
49 SN, Entscheid vom 16. Februar 1934, Az. II C 2246/33, OSN(C) 1934, Nr. 9, Pos. 588.
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Das SN lehnte die sog. traditionelle Auffassung ab. Man kann den guten Glauben 
nicht nur demjenigen zusprechen, der nicht wusste, dass das Recht ihm nicht 
zusteht und trotzdem seine Gewalt wie der Eigentümer ausübte. Außerdem ist 
im guten Glauben auch derjenige Besitzer, der wusste, dass ihm kein Recht auf 
die Liegenschaft zusteht, jedoch richtig annimmt, dass der wahre Eigentümer 
sein Verhalten billigt50. Es ist wohl erkennbar, dass diese Quelle eine Inspiration 
für diejenigen Richter war, die den Beschluss vom 25. Mai 1955 verabschiedeten. 
Kaum erwähnenswert ist, dass § 418 ABGB der Vorläufer für Art. 73 § 2 Sachen-
recht und Art. 231 § 1 KC war.

Der Beschluss des SN von 1955 war einer Meilenstein der Rechtsprechung. 
Das SN verhielt sich wie der römische Prätor, der das strikte ius civile den neuen 
Bedürfnissen anpasste.

2.5.2.3. DER GOLDENE MITTELWEG?

Die Stellung des SN ist nach den kritischen Stimmen der Rechtslehre einiger-
maßen verdrängt worden. In späteren Verfahren milderte das SN seine Meinung 
und, vor allem im Entscheid vom 29. November 1957, arbeitete eine mittlere Stel-
lungnahme aus. Die Richter interpretierten erneut den Sinn des guten Glaubens im 
Beschluss in der Zivilsache I CO 14/55: “Aus der Begründung des oben genannten 
Beschlusses leitet sich her, dass man gleich wie den gutgläubigen Besitzer denje-
nigen behandeln sollte, der zwar weiß, dass er nicht der Liegenschaftseigentümer 
ist, aber wegen seines objektiven Bewusstseins baut und das Recht des Eigentü-
mers nicht verletzt”51. Da erkennt man einfach, dass das SN einem solchen Besit-
zer den Status vom gutgläubigen Besitzer nicht mehr zuspricht, sondern ihn dem 
berechtigten Eigentümer gleichstellt. Der Anspruch aus Art. 73 § 2 Sachenrecht 
(art. 231 § 1 KC) wird also eigentlich dem bösgläubigen Besitzer zuerkannt. Die 
Begründung dafür fand das SN in den Regeln des gesellschaftlichen Zusammen-
lebens – also darin, was Roman Longchamps de Bérier als guten Glauben im 
objektiven Sinne und als gute Sitten bezeichnen würde52.

An dieser Stelle ist es gerechtfertigt, den Tatbestand kurz und bündig anzu-
führen. Mitte der 50er Jahre in Ostpolen, in der Nähe von Lublin, erlaubte die 
Eigentümerin eines Grundstücks ihrem Schwiegersohn, ein Haus zu bauen. Der 
Schwiegersohn verklagte sie aufgrund Art. 73 § 2 Sachenrecht und forderte die 
Eigentumsübertragung des bebauten Grundstücks. Die Kosten der Baumateri-
alien trugen sowohl die Schwiegermutter als auch der Kläger. Das SN betonte, 
dass der Anspruch normalerweise dem Kläger zugesprochen werden würde. 
Dieser wusste zwar, dass er kein Eigentümer war, dabei aber niemandes Recht 
verletzte. Er hätte also die dem gutgläubigen Besitzer entsprechende Position 

50 Ibidem.
51 SN, Entscheid vom 29. November 1957, Az. I CR 952/57, LEX Nr. 1633907.
52 Siehe Fn. 46.
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erhalten, jedoch nicht in diesem konkreten Fall. Der Kläger verlor schon nach 
vollendetem Bau den Anspruch auf die Übereignung wegen seines Verstoßes 
gegen die Regeln des gesellschaftlichen Zusammenlebens. Der Verstoß beruhte 
darauf, dass er für den Angriff auf körperliche Unversehrtheit der Berklagten 
mehrmals rechtskräftig verurteilt wurde. Die Richter begründeten ihre Stel-
lungnahme folgendermaßen: “wegen der Notwendigkeit der Berücksichtigung 
von Regeln des gesellschaftlichen Zusammenlebens in jeder Situation kann man 
sich in besonderen Fällen (wie wenn der Besitzer glaubt, auf eigenem Grund zu 
bauen) nicht nur darauf beschränken, ob der Besitzer überzeugt war, dass das 
Recht ihm während des Baus zusteht, sondern muss man sein Verhalten während 
seines ganzen Besitzes berücksichtigen. Wenn es sich erweist, dass der Besitzer, 
der zuerst mit Grund denken konnte, dass er niemandes Recht verletzt, später 
gegen die Regeln des gemeinschaftlichen Zusammenlebens verstößt, dann soll 
er den besonderen Schutz, der von diesen Regeln ihm gewährt wird, verlieren”. 
Durch diese Äußerung machte das SN die Einräumung dieses Anspruchs auch 
von ununterbrochener Gutgläubigkeit während der ganzen Besitzes und nicht nur 
im Moment der Fertigstellung vom Bau abhängig53. Es war aber lediglich ein Ein-
zelfall, in dem das Gericht den Rechtsmissbrauch vermeiden wollte und eigentlich 
nach dem aequitas-Prinzip entschied. Hier muss man wieder betonen, dass als 
Grundsatz die Voraussetzung gilt, den guten Glauben des Besitzers zum Zeit-
punkt der Bauvollendung zu untersuchen. Die polnische Judikatur kam mehr-
mals zu diesem Schluss – z.B. in der Zivilsache Az. III CRN 292/7654. Das SN 
nahm hier an, dass der gute Glaube des Besitzers bis zum Ende des Bauens erfor-
derlich ist. Das Urteil beruhte auf der buchstäblichen Auslegung von Art. 231 
§ 1 KC, der ausdrücklich verfügt, dass der Anspruch erst dann entsteht, wenn das 
Gebäude erbaut ist. Dabei zieht man immer die alte römische Regel heran: mala 
fides superveniens non nocet – schlechter Glaube, der sich nachträglich einstellt, 
schadet nicht55.

Die sog. mittlere Auslegung des guten Glaubens wurde vom SN auch 
in nächsten Verfahren, schon aufgrund von Art. 231 § 1 KC, stets vertreten. Im 
Urteil vom 25. Juni 1968 bestimmte das SN den Kreis der Anspruchsberechtigten 
folgendermaßen: “Über die in Art. 231 vorgesehene Befugnisse sollte derjenige 
verfügen, der dessen bewusst ist, dass er kein Eigentümer ist, aber aus der Sicht 
der Regeln des gemeinschaftlichen Zusammenlebens ergibt sich, dass er als gut-
gläubiger Besitzer zu behandeln sei”56. Mit der Zeit fingen die Gerichte an, bei-

53 B. Janiszewska, Koncepcja dobrej wiary w przepisach prawa rzeczowego, Warszawa 2005, 
S. 131–132.

54 SN, Urteil vom 30. Dezember 1976, Az. III CRN 292/76, OSNC 1977, Nr. 8, Pos. 141; siehe 
auch das Urteil des Obersten Gerichts vom 7. Juli 2004, Az. I CK 38/04, LEX Nr. 585669 – Das OG 
bestätigt darin, dass der gute Glaube des Eigenbesitzers am Ende des Baus zu prüfen ist. 

55 S. Breyer, Przeniesienie własności nieruchomości, Warszawa 1975, S. 199.
56 SN, Urteil vom 25. Juni 1968, Az. III CRN 159/68, OSPiKA 1970, Nr. 10, Pos. 197.
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den, also der mittleren und der traditionellen Auffassung vom guten Glauben, zu 
folgen. Sie betonten, dass die traditionelle Konzeption Geltung hat, jedoch unter 
bestimmten Umständen sollte man Rücksicht auf den bösgläubigen Besitzer neh-
men, der nach der feststehenden Rechtsprechung wie der gutgläubige zu betrach-
ten ist. Auf dieser Weise entschloss das SN im Urteil vom 4. Oktober 1979. Die 
Geschwister Józef Z. und Krystyna M. erwarben von Walenty, Maria und Henryk 
G. eine Liegenschaft von 8 Hektar. Sie missachteten aber die notarielle Urkunde, 
die nach Art. 158 KC bei Eigentumsübertragung an Liegenschaften notwendig 
ist. Es sollte daher nur die Besitzübertragung stattfinden. Sie errichteten dann am 
Grundstück einen in der Hühnerzucht spezialisierten Bauernhof. Innzwischen 
verklagten die Geschwister die Familie G. und forderten Eigentumsübertagung. 
Das Bezirks- und Berufungsgericht gaben dem Anspruch statt. Infolge der außer-
ordentliche Revision bestätigte das SN die Geltung der mittleren Auffassung vom 
guten Glauben, die in besonderen Situationen der traditionellen Konzeption vor-
zuziehen wäre. Im oben angeführten Fall entschieden die SN-Richter, dass solche 
außergewöhnlichen Umstände vorhanden sind. Das Urteil wurde jedoch aufgeho-
ben, weil das Entgelt durch das Bezirksgericht fehlerhaft geschätzt wurde57.

2.5.2.4. WELCHE AUFFASSUNG VOM GUTEN GLAUBEN GILT HEUTE?

Der nächste Wendepunkt war der Beschluss des SN vom 6. Dezember 
1991. Die Richter antworteten die vom Ersten Präsidenten des Gerichts gestellte 
Anfrage, ob der Liegenschaftsbesitzer, der vertraglich, jedoch ohne notarielle 
Urkunde sie in Besitz nahm, gutgläubig ist. Das SN stellte fest, dass unter diesen 
Umständen der gute Glaube nicht anzunehmen ist, was die Ersitzungsfrist auf 30 
Jahre verlängert – gemäß Art. 172 § 2 KC. Die Folgen dieses Beschlusses konzen-
trierten sich vor allem auf den Begriff des guten Glaubens und seiner Anwendung 
im gesamten Sachenrecht, nicht nur bei der Ersitzung. Dem SN zufolge bezieht 
sich der Beschluss auch auf andere Normen, unter denen auf Art. 231 § 1: “In Hin-
sicht auf die Normen von Art. 172 § 1, 231 § 1 und 224–229 entsteht die Frage, ob 
man die Begriffe des guten und bösen Glaubens einheitlich oder unterschiedlich 
verstehen sollte. (...) Nach der Meinung des erweiterten Richterkollegs, das über 
diese Frage in dieser Sache entscheidet, sollte man positiv Stellung nehmen” (also 
einheitlich – I.A.). Das SN begründete seine Entscheidung damit, dass es keine 
Ursachen gab, einen Begriff in dem gleichen Gesetz unterschiedlich zu definie-
ren. Die Richter gaben der traditionellen Auffassung den Vorrang: “Es gibt keine 
Argumente gesellschaftlicher Natur dafür, das liberale Verständnis vom guten 
Glauben anzuwenden. Im Gegenteil, unter Umständen, wenn einerseits die Lie-
genschaften und Preise an Bedeutung gewinnen und die Nachfrage danach steigt, 
auch für Wohnungsbauen, andererseits die Bestimmung der Eigentumsverhält-
nisse aufgrund ihrer ungeordneten Lage sehr lange dauert. Aus Rücksicht auf 

57 SN, Urteil vom 4. Oktober 1979, Az. III CRN 163/79, OSNC 1980, Nr. 5, Pos. 95.
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gesellschaftliche Bedürfnisse ist es erwünscht diese Rechtsverhältnisse zu klä-
ren”58. Dieser Beschluss gilt laut Gesetz über das SN auch in anderen Verfahren 
vor diesem Gericht als eine Rechtregel59. Der Zweck dieser Regelung war die Ver-
einheitlichung der Rechtsprechung, weswegen eigentlich die mittlere Auslegung 
des guten Glaubens ausgeschlossen werden sollte60. Die Rechtlehre ist darin unei-
nig61. Die Entscheidung des SN kann die Anwendung von beiden Normen, also 
Art. 172 § 1 (Ersitzung) und Art. 231 § 1 enorm beschränken, infolgedessen sie 
eigentlich unbrauchbar werden62.

Das SN betonnte die besondere Wichtigkeit von der Rechtssicherheit, aber 
auch von aktuellen gesellschaftlichen Bedürfnissen. Meiner Meinung nach setzte 
sich das Gericht diesen Prinzipien zugleich wider. Die bisherige Anschauung war, 
nach meiner Ansicht, völlig begründet und folgte der langjährigen Tendenz, die 
noch österreichische Wurzeln hatte. Die strenge Aufrechterhaltung des Schlus-
ses: Der gutgläubige Besitzer ist ein solcher, der aus berechtigten Gründen nicht 
weiß und nicht vermuten kann, dass er über das Eigentumsrecht nicht verfügt, 
entspricht nicht den Bedürfnissen des Rechtsverkehrs. Die Annahme der Mög-
lichkeit, dass derjenige, der mit Einwilligung oder ohne Widerspruch des Eigen-
tümers das Grundstück besaß und bebaute, eine Chance auf Eigentumserwerb 
verliert, finde ich unbegründet. Eigentlich verstößt diese Betrachtungsweise 
gegen die Regeln des gemeinschaftlichen Zusammenlebens. Der Eigenbesitzer 
hätte bis 30 Jahre auf den Eigentumserwerb mithilfe der Ersitzung zu warten oder 
verliert diese Chance überhaupt, wenn der Berechtigte die Herausgabe fordert 
und sie erfolgreich erhält. Der einzige Schutz des Besitzers wäre nur die Einrede 
des Rechtsmissbrauchs aus Art. 5 KC, was auch nicht immer vor Gericht aner-
kannt werden muss63.

Diese Zweifel teilten auch andere Richter des SN. Im Urteil vom 20. Mai 
1997 verwarf das Gericht die sog. mittlere Auslegung vom guten Glauben nicht. 
In den 70er Jahren schloss ein Ehepaar P. mit einem anderen Ehepaar K. einen 
informellen Vertrag, in dem sie sich einigten, zwei Grundstücke miteinander zu 
tauschen, ohne die notarielle Form einzuhalten. Das Ehepaar P. nahm das Grund-

58 SN, Beschluss vom 6. Dezember 1991, Az. III CZP 108/91, OSNC 1992, Nr. 4, Pos. 48.
59 Ustawa z dnia 23 listopada 2002 r. o Sądzie Najwyższym, tekst jedn. Dz.U. z 2016 r., 

poz. 1254, art. 61 § 6.
60 Es war aber nicht der Fall (auch im GO selbst), was unten noch besprochen wird.
61 Vgl. T. Filipiak, (in:) A. Kidyba (Hrsg.), Kodeks cywilny. Komentarz. Tom II. Własność i inne 

prawa rzeczowe, Aufl. 2, art. 172, LEX, https://sip.lex.pl/#/komentarz/587250285/134813/kod-
eks-cywilny-komentarz-tom-ii-wlasnosc-i-inne-prawa-rzeczowe-wyd-ii (Zugang am 30.10.2016); 
Z. Bidziński, Glosa do uchwały SN z dnia 6 grudnia 1991 r., III CZP 108/91, “Orzecznictwo Są-
dów Polskich” 1995, Nr. 1, Pos. 1; J. Gajda, Glosa do uchwały SN z dnia 6 grudnia 1991 r., III CZP 
108/91, “Państwo i Prawo” 1992, Nr. 5, S. 116–118.

62 Vgl. Fußnote 45.
63 M. Pyziak-Szafnicka, (in:) M. Safjan (Hrsg.), System Prawa Prywatnego. Tom I. Prawo 

cywilne – część ogólna, Warszawa 2012, S. 924–925.
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stück in Besitz und dachte, dessen Eigenbesitzer zu sein. Das zweite Ehepaar tat 
es aber nicht. Zusätzlich erhielten beide Parteien vom Bürgermeister eine Infor-
mation, dass die Gemeinde beabsichtigte, die getauschten Grundstücke zusam-
menzufügen. Infolgedessen sollten sie ihr Eigentümer werden. Die Gemeinde 
verzichtete später darauf, ohne beide Vertragsparteien informiert zu haben. Das 
Ehepaar P. begann auf dem Grundstück den Bau und war fest überzeugt, dazu 
völlig berechtigt zu sein. Fünf Jahre später forderte die Familie K. noch 60 000 
Zloty von der Familie P., was diese auch bezahlte. Zehn Jahre später, im Jahre 
1992, klagten wegen des Grundstückes die Erben des Ehepaars K. den Ehemann 
P. und seine Söhne als Erben der verstorbenen Ehefrau P. Endlich musste auch 
das SN sich damit befassen. Die Familie P. betonte, dass sie nach Art. 231 § 1 den 
Auflassungsanspruch haben, weil sie gutgläubig waren. Die K.s warfen vor, dass 
P.s keine gutgläubigen Besitzer waren. Sie beriefen sich auf das sechs Jahre frü-
here Urteil des SN (Az. III CZP 108/91), in dem das das Gericht die traditionelle 
Auffassung vom guten Glauben annahm, was auch die Erfüllung des Anspruchs 
von Art. 231 § 1 ausgeschlossen hätte. Es war zu erwarten, dass die SN-Richter 
anders entscheiden; namentlich, dass Art. 231 § 1 den Schutz des bösgläubigen 
Besitzers nicht ausschließt, sodass man den guten Glauben auf die gewöhnte Art 
interpretieren soll: “Das SN ging im Urteil vom 9. September 1994, Az. 97/94 
davon aus, dass im Beschluss der 7 Richter des SN die Auslegung des guten 
Glaubens die gewöhnte Anwendung des Art. 231 § 1 nicht ausschließt. Es geht um 
die Fälle, in denen das Gebäude durch den bösgläubigen Eigenbesitzer errichtet 
wurde, also durch den, der wusste oder wissen sollte, dass er kein Eigentümer ist, 
aber aufgrund der Umstände und der Regel des gemeinschaftlichen Zusammen-
lebens, ist es anzunehmen, ihn dem gutgläubigen Besitzer gleich zu setzen”64. 
Das SN gewährte also den erweiterten Schutz der Familie P. und setzte die mitt-
lere Auslegung des guten Glaubens fort. Die Handlung der Familie K. war doch 
contra bonos mores und verstieß gegen die Regeln des gesellschaftlichen Zusam-
menlebens. Gleiche Stellung nahm das SN im Urteil vom 22. Februar 200165.

2.5.3. REDLICHKEIT IM ÖSTERREICHISCHEN SACHENRECHT

Die heutige polnische Rechtslehre übergeht oft den historischen Hintergrund 
der Normen des Zivilgesetzbuchs, sie als selbstverständlich erachtend. Wie schon 
erwähnt, übernahmen polnische Gesetze die besprochene Lösung unmittel-
bar vom österreichischen ABGB. Wie verstand man aber die Redlichkeit (den 
guten Glauben) im österreichischen Sachenrecht? Die Redlichkeit ist in § 326 
ABGB definiert66. Fryderyk Zoll schrieb in seinem Handbuch zum Privatrecht 

64 SN, Urteil vom 20. Mai 1997, Az. II CKN 172/97, OSNC 1997, Nr. 12, Pos. 196.
65 SN, Urteil vom 22. Februar 2001, Az. III CKN 297/00, LEX Nr. 52383.
66 § 326 ABGB: Wer aus wahrscheinlichen Gründen die Sache, die er besitzt, für die seinige 

hält, ist ein redlicher Besitzer. Ein unredlicher Besitzer, ist derjenige, welcher weiß oder aus den 
Umständen vermuthen muß, daß die in seinem Besitze befindliche Sache einem Andern zugehöre. 
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Folgendes: “Für einen redlichen Bauführer hält die Praxis nicht nur denjenigen, 
der denkt, dass das Grundstück, auf dem er baut, ihm gehöre, aber auch den, 
der glaubt, dass er über das fremde Grundstück verfügen darf”67. Die Interpre-
tation der Redlichkeit des Bauführers veränderte sich in der österreichischen 
Rechtslehre mit der Zeit nicht: “Redlicher (gutgläubiger) Besitzer ist, wer von der 
Rechtmäßigkeit seines Besitzes (§§ 316 f.) und dem Fehlen von entgegengesetzten 
Rechten irgendwelcher – nicht unbedingt individuell bekannter (JBl 1950, 186) 
– Dritter überzeugt ist und davon ausgeht, dass er selbst Eigentümer oder sonst 
Berechtigter ist”68. Im österreichischen Recht wird gemäß § 328 ABGB vermutet, 
dass der Besitz redlich ist. In Polen bezieht sich eine derartige Vermutung, laut 
Gesetz auf alle Situationen, in denen die Rechtsfolgen vom guten Glauben abhän-
gig sind (art. 7 KC). Man sieht, dass das österreichische Recht eine Auffassung 
wählte, die der traditionellen Konzeption entspricht. Das polnische Zivilgesetz-
buch definiert diesen Begriff nicht; er ist die Folge der judiziellen Auslegung. 
Gerichte, vor allem das SN haben diesen Begriff neu ausgelegt, indem sie seine 
Anwendung ausweiteten. Breitete auch die österreichische Judikatur die Anwen-
dung der Norm von § 418 ABGB aus? Von einer Regelung des österreichischen 
Obersten Gerichts (OGH) vom 27. Februar 1996 ergibt sich Folgendes: Redlich-
keit wird bereits durch leichte Fahrlässigkeit ausgeschlossen. Jedoch wird diese 
strenge Regel von der Rechtsprechung gemildert: “Redlicher Bauführer im Sinne 
des § 418 ABGB ist nach ständiger Rechtsprechung auch derjenige, der im Zeit-
punkt der Bauführung aus plausiblen Gründen über die Eigentumsverhältnisse 
am verbauten Grund irren durfte und irrte. Der Bauführer hat die Pflicht, sich 
vor Durchführung des Baus zu vergewissern, ob er auf eigenem oder fremdem 
Grund baut. Diese Vorsichtsnahme wird insbesondere dann als geboten erach-
tet, wenn die Bauführung im engsten Grenzbereich zu einer Nachbarliegenschaft 
vorgenommen wird. Ist der Grenzverlauf – wie hier – eindeutig und unstrittig, 
so geht jede Überschreitung der Grundstücksgrenze im Zuge der Bauführung zu 
Lasten der Redlichkeit des Bauführers”69. Der OGH bestätigte einfach die gel-
tende Auslegung70. Sie ist auch völlig begründet, was wir anhand eines Beispiels 

Aus Irrthum in Thatsachen oder aus Unwissenheit der gesetzlichen Vorschriften kann man ein un-
rechtmäßiger (§ 316) und doch ein redlicher Besitzer seyn.

67 F. Zoll, Prawo prywatne w zarysie: przedstawione na podstawie ustaw austryackich, Kra-
ków 1910, S. 64.

68 B. Eccher, (in:) H. Koziol, P. Bydlinski, R. Bollenberger (Hrsg.), Kurzkommentar…, S. 396.
69 Oberster Gerichtshof der Republik Österreich, Beschluss vom 27. November 2001, 

Az. 1Ob265/01d, RIS: https://www.ris.bka.gv.at/Dokument.wxe?Abfrage=Justiz&Dokumentnum-
mer=JJT_20011127_OGH0002_0010OB00265_01D0000_000 (Zugang am 30.10.2016).

70 Vgl. Oberster Gerichtshof, Beschluss vom 27. Februar 1996, Az. 1Ob519/96: “Redlicher 
Bauführer iSd § 418 ABGB ist nach ständiger Rechtsprechung nicht nur der redliche Besitzer des 
Grundstücks, sondern auch der Bauführer, der in der irrigen Voraussetzung der Zustimmung der 
Grundeigentümer gebaut hat, das heißt der, der im allein maßgeblichen Zeitpunkt der Bauführung 
(1 Ob 28/93) aus plausiblen Gründen über die Eigentumsverhältnisse am verbauten Gründ irren 
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veranschaulichen. Gemäß § 431 ABGB ist zu Übertragung des Eigentums an 
unbeweglichen Sachen das Erwerbsgeschäft in die öffentlichen Bücher einzutra-
gen. Die beglaubigte Urkunde bestätigt nur die Übertragung, überträgt aber das 
Eigentum selbst nicht. Anders als in Polen ist das Geschäft gültig, bleibt jedoch 
ohne die Intabulation unwirksam. Die Intabulation hat also die konstitutive Wir-
kung71. Dank einer solchen Auslegung wird derjenige Besitzer geschützt, der irr-
tümlich aber mit Grund glaubt, dass ihm das Recht auf Überbau zusteht. Diese 
Interpretation des Satzes 3 § 418 ABGB könnte ein Hinweis auf die mittlere Auf-
fassung des guten Glaubens sein. Es ergibt sich jetzt klar, dass die in den 50er 
Jahren vom polnischen SN ausgearbeitete Auslegung innovativ, aber doch nicht 
isoliert auf der Suche nach Auflockerung strenger Rechtsnormen war.

3. ZUSAMMENFASSUNG

Art. 231 § 1 des polnischen Zivilgesetzbuches ist ein Beispiel für die Anwen-
dung und Auslegung des Begriffs des guten Glaubens. Es ist ein Beispiel, das 
in der letzten Zeit kein großes Interesse mehr weckt und gewissermaßen in Ver-
gessenheit geraten ist. Meiner Meinung nach steht das römische Rechtsdenken 
hier im Weg, das die Regel superficies solo ceditbevorzugt. Art. 231 § 1 KC wird 
zu Recht als Ausnahme betrachtet, die zum Überwinden der strikten römischen 
Regel führt. Deswegen ist es üblich, die Voraussetzung des guten Glaubens nur 
bei Ersitzung, also beim Eigentumserwerb vom Unberechtigten zu erörtern. Vom 
guten Glauben hängt ja die Ersitzungsfrist ab. Was bona fides anbelangt, ist die 
Entwicklung ihres Verständnisses in der polnischen Rechtspraxis lebendig. Sie 
liefert auch ein Beispiel dafür, wie die Gerichte, vor allem das SN, das Recht kre-
ativ interpretieren oder sogar neugestalten. Sie verhalten sich wie der Prätor, der 
das Recht nach dem Prinzip adiuvare, supplere, corrigere entwickelte72. Das SN 
kam seit Ende der 50er Jahren ganz richtig den Bedürfnissen des Rechtsverkehrs 
entgegen. Es löste sich eigentlich aus den Strängen des Rechtdogmatismus. Man 

durfte und irrt (vgl 9 Ob 504/95; Pimmer aaO Rz 3) oder auf Grund irgendwelcher Umstände 
(SZ 59/38), etwa einer allenfalls auch konkludent zustande gekommenen (§ 863 ABGB) Verein-
barung (JBl 1985, 741 = NZ 1986, 226 mit Anm von Hofmeister; JBl 1976, 43 = EvBl 1975/261 
ua), annehmen durfte und angenommen hat, daß ihm der Bau vom Eigentümer gestattet wor-
den sei”, RIS: https://www.ris.bka.gv.at/Dokument.wxe?Abfrage=Justiz&Dokumentnummer= 
JJT_19960227_OGH0002_0010OB00519_9600000_000 (Zugang am 30.10.2016).

71 B. Eccher, (in:) H. Koziol, P. Bydlinski, R. Bollenberger (Hrsg.), Kurzkommentar…, 
S. 410–411.

72 D.1.1.7.1 [Papinianus libro secundo definitionum]: Ius praetorium est, quod praetores intro-
duxerunt adiuvandi vel supplendi vel corrigendi iuris civilis gratia propter utilitatem publicam. 
Quod et honorarium dicitur ad honorem praetorum sic nominatum.
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kann an dieser Stelle zahlreiche weitbekannte Regel anführen, die auch heutzu-
tage Anerkennung finden sollten73. Vor allem sollte der Gesetzgeber, aber auch 
die Justiz, sich stets an die Worte von Hermogenianus erinnern: hominum causa 
omne ius constitutum sit74. Die Rechtsanwendung soll zu einem bestimmten Teil 
den Erwartungen des Rechtsverkehrs entsprechen. Die Grenze dieses Prozesses, 
die man nicht überschreiten darf, ist die Auslegung contra legem. Aufgrund der 
mittleren Auffassung vom guten Glauben bevorzugte das SN das Interesse des 
Eigenbesitzers, der zwar nach der allgemeinen Regel bösgläubig war, aber wegen 
der Regeln der gemeinschaftlichen Zusammenlebens (wie man die Prinzipien von 
guten Sitten und gutem Glauben im objektiven Sinne bezeichnet) wie der gutgläu-
bige Eigenbesitzer anzusehen sei.

Es ist von großer Bedeutung noch einmal auf die Quelle von Art. 231 § 1 KC 
einzugehen. Aus dieser Sicht kommt man zur Schlussfolgerung, dass das polni-
sche Recht eine Synthese von Normen verschiedener, entweder römischer oder 
germanischer Provenienz ist. Deswegen scheint es wichtig, seine Entwicklung 
und den Einfluss anderer Rechtsysteme auf Polen mit Hilfe der historisch-verglei-
chender Methode darzustellen75.

BUILDING ON SOMEONE ELSE’S LAND. ACQUISITIONS 
OF OWNERSHIP BY POSSESSOR IN GOOD FAITH

Summary

The aim of this paper is to present the development of the legal concept of good 
faith in European legal tradition by means of claim in case of building on someone else’s 
land – art. 231 § 1 of Polish Civil Code. This claim pretends to be an exception to the 
superficies solo cedit – rule, offering some possibility to avoid its strict results. The 
paper takes particularly Polish and Austrian regulations into consideration. The author 
describes the history of meaning of good faith from roman law until today. He indicates 
the Germanic origins of the claim from art. 231 § 1 and the influences of Austrian Civil 
Code (ABGB) § 418. The paper contains a review of statements of doctrine and Polish 
Supreme Court in 20th century. The described example is also a model of application 
of historic-comparative method in legal sciences.

73 D.1.3.17 [Celsus libro 26 digestorum]: Scire leges non hoc est verba earum tenere, sed vim 
ac potestatem.

74 D.1.5.2 Hermogenianus libro primo iuris epitomarum.
75 T. Giaro, Moment historyczny w prawoznawstwie porównawczym, (in:) A. Wudarski (Hrsg.), 

Prawo obce w doktrynie prawa polskiego. Polska komparatystyka prawa, Warszawa 2016, S. 39.
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1. HANS-HERMAN HOPPE’S ARGUMENTATION ETHICS

There can be no doubt that establishing moral foundations of copyright is one 
of the most ambitious and intriguing subjects of scholarly pursuit1. Among many 
theories of intellectual property, the assessment of the author’s rights inferred 
from the argumentation ethics by Hans-Hermann Hoppe deserves special atten-
tion. First, the theory presented by the German thinker is deontological. Set in the 
tradition of both aprioristic rationalism and legal naturalism, it maintains that eco-
nomics and ethics are based upon general facts of nature, which can be inferred 
through the analysis of praxeology (the theory of human action) and logical dis-
course2. Even though the retorsive argument dates back to Aristotle and Thomas 
Aquinas, this approach is rather unique, and libertarianism – of which Hoppe 
is a leading advocate – seems one of the few schools of thought where copy-

1 On the subject of legitimization of copyright see i.a.: W. W. Fisher, Theories of Intellec-
tual Property, (in:) S. Munzer (ed.), New Essays in the Legal and Political Theory of Property, 
Cambridge University Press, Cambridge–New York 2007, pp. 168–200; A. D. Moore, Intellectual 
Property and Information Control: Philosophic Foundations and Contemporary Issues, 2nd ed., 
Transaction Publishing, New Brunswick 2004, passim; J. Hughes, The Philosophy Of Intellectual 
Property, “Georgetown Law Journal” 1988, Vol. 77, pp. 287–366; P. Drahos, A Philosophy of Intel-
lectual Property, 2nd ed., Ashgate, Aldershot–Burlington 2001, passim; T. G. Palmer, Are Patents 
and Copyrights Morally Justified? The Philosophy of Property Rights and Ideal Objects, (in:) 
A. Thierer, W. Crews (eds.), Copy Fights. The Future of Intellectual Property in the Information 
Age, Cato Institute, Washington 2002, pp. 43–93; S. van Gompel, Relativizing the Legal-Theoreti-
cal Concerns with Copyright Formalities, (in:) Formalities in Copyright Law. An Analysis of their 
History, Rationales and Possible Future, Wolters Kluwer, Alphen aan den Rijn 2011, pp. 215–284.

2 Hoppe has distanced himself slightly from the natural rights doctrine, advocating ratio-
nalistic natural law approach. As he put it: “In contradistinction to the natural rights theorists, 
though, one sees that the answer to the question of which ends can or cannot be justified is not to 
be deduced from the wider concept of human nature but from the narrower one of argumentation” 
(H.-H. Hoppe, The Economics and Ethics of Private Property. Studies in Political Economy and 
Philosophy, 2nd ed., Ludwig von Mises Institute, Auburn 2006, p. 315).
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right is discussed mostly outside of the consequentionalist paradigm3. Second, 
most mainstream political and legal doctrines have, for the most part, supported 
the idea of universally enforceable incorporeal rights (in the case of copyright – 
Immanuel Kant’s or Georg Wilhelm Friedrich Hegel’s personalism, John Locke’s 
desert theory)4, whereas argumentation ethics speaks against it.

Hans-Hermann Hoppe’s academic biography starts with studies in philoso-
phy conducted within the neo-Kantian tradition under the guidance of Jürgen 
Habermas. After receiving his Ph.D. from the University of Frankfurt in Ger-
many, he proceeded with research into philosophy of economics, during which he 
stumbled upon the works by a neo-liberal rationalist, Ludwig von Mises. This led 
him to Murray Newton Rothbard, Mises’s intellectual heir and the leader of the 
libertarian movement in the United States. The apriorism and laissez-faire doc-
trines propounded by “Mr. Libertarian” impacted Hoppe so heavily he decided 
to leave his academic alma mater and move to America5. Since Rothbard’s death, 
Hoppe has been widely recognized as one of the most prominent exponents of the 
Austrian School of Economics, the libertarian-propertarian philosophy and polit-
ical doctrine of anarcho-capitalism6.

Hoppe set foundations for the propertarian argumentation ethics in 1988 
when he published his famous article “The Ultimate Justification of the Private 

3 For the exceptions n.b.: D. D. Friedman, Standards as Intellectual Property. An Economic 
Approach, “University of Dayton Law Review” 1994, Vol. 19, No. 1, pp. 1109–1129; T. G. Palmer, 
Intellectual Property: A Non-Posnerian Law and Economics Approach, “Hamline Law Review” 
1989, Vol. 12, No. 2, pp. 261–304.

4 Vide I. Kant, Von der Unrechtmäßigkeit des Büchernachdrucks, “Berlinische Monatsschrift” 
1785, Vol. 5, No. 1, pp. 403–417, available at http://www.flechsig.biz/V04Kant.pdf, retrieved Au-
gust 10, 2016; J. Locke, Second Treatise, (in:) P. Laslett (ed.), Two Treatises of Government, Cam-
bridge University Press, Cambridge 2003, pp. 265–428. Libertarian advocates of copyright in-
clude Ayn Rand and Robert Nozick (A. Rand, Patents and Copyrights, (in:) A. Rand, N. Branden, 
A. Greenspan, R. Hessen, Capitalism: The Unknown Ideal, Signet, New York 1967, pp. 130–34; 
R. Nozick, Anarchy, State, and Utopia, Blackwell, Oxford 1999, pp. 141–142, 181–182).

5 M. N. Rothbard, Beyond Is and Ought, “Liberty” 1988, Vol. 2, No. 2, pp. 44–45; The Pri-
vate Property Order: An Interview with Hans-Hermann Hoppe, “Austrian Economics Newsletter” 
1998, Vol. 18, No. 1; B. Stocker, Hoppe: Habermas’ Anarcho-Conservative Student, at http://is-
tanbulfactsandideas.blogspot.com/2009/06/hoppe-habermas-anarcho-conservative.html (visited 
August 12, 2016).

6 This stream of thought is widely considered as the essence of libertarianism (so-called “lib-
ertarianism sensu stricto” or “radical libertarianism”). Vide D. Juruś, Libertarny radykalizm, “Fi-
lozofia Publiczna i Edukacja Demokratyczna” 2014, Vol. III, No. 1, pp. 45–58; Idem, W poszukiwa-
niu podstaw libertarianizmu, Kraków 2012, passim; M. Modrzejewska, Libertariańskie koncepcje 
jednostki i państwa we współczesnej amerykańskiej myśli politycznej, Wydawnictwo Uniwersy-
tetu Jagiellońskiego, Kraków 2010, passim; J. Bartyzel, Geneza i próba systematyki głównych 
nurtów libertarianizmu, (in:) W. Bulira, W. Gogłoza (eds.), Libertarianizm. Teoria, praktyka, in-
terpretacje, Lublin 2010, passim.
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Property Ethic”7. The text and later works drew heavily on Jürgen Harbermas’s 
and Karl-Otto Apel’s discourse ethics, Misesian praxeology and of course, Roth-
bardian naturalism8. Thus, Hoppe’s article may even be perceived as a turning 
point for libertarianism, since he managed to combine aprioristic rationalism 
with deontological ethics – a manoeuvre that many before had struggled with 
and failed9. It is worth noting that the Austrian School of Economics – one of the 
pillars of contemporary libertarianism – had been traditionally set in a strict util-
itarian tradition10. On the other hand, thinkers such as Murray Newton Roth-
bard, Robert Nozick or Ayn Rand11 relied heavily on the natural rights doctrine. 
Admittedly, Rothbard attempted to reconcile rationalism with the natural right 
of self-ownership12, but it was Hoppe who finally managed to set-up an ethical 
system relying solely on the praxeological axiom. This method of reasoning may 
not be used by all libertarians; however, it is acknowledged by most of them and 
practically every propertarian agrees with its conclusions.

Even though the argumentation ethics constitutes the propertarian discourse 
that may be applied to any social behavior without making value judgements, 
Hoppe did not specifically analyze the problem of copyright. However, he explic-
itly spoke against them on a few occasions13 and his acolyte in the sphere of legal 

 7 H.-H. Hoppe, The Ultimate Justification of the Private Property Ethic, “Liberty” 1988, No. 
2, pp. 20–22.

 8 H.-H. Hoppe, Property, Causality, and Liability, “The Quarterly Journal of Austrian Eco-
nomics” 2004, Vol. 7, No. 4, pp. 87–95; Idem, The Economics and Ethics..., passim; Idem, A Theory 
of Socialism and Capitalism, Ludwig von Mises Institute, Auburn 2010, passim; H.-H. Hoppe, 
W. E. Block, On Property and Exploitation, “International Journal of Value-Based Management” 
2002, vol. 15, pp. 225–236.

 9 More on this subject: R. T. Long, The Hoppriori Argument, http://praxeology.net/un-
blog05-04.htm#10 (visited August 10, 2016); H.-H. Hoppe, On Praxeology and the Praxeological 
Foundation of Epistemology, (in:) The Economics and Ethics of Private Property. Studies in Po-
litical Economy and Philosophy, 2nd ed., Ludwig von Mises Institute, Auburn 2006, pp. 265–294; 
Idem, Economic Science and the Austrian Method, Ludwig von Mises Institute, Auburn 2007, pas-
sim; T. Machan, Individualism and Political Dialogue, “Poznan Studies in the Philosophy of Sci-
ence and the Humanities” 1996, No. 46, pp. 45–55; D. B. Rasmussen, Political Legitimacy and 
Discourse Ethics, “International Philosophical Quarterly” 1992, Vol. XXXII, No. 1, pp. 17–34.

10 Vide L. von Mises, Theory and History. An Interpretation of Social and Economic Evolu-
tion, Ludwig von Mises Institute, Auburn 2007, p. 55 et seq.; Idem, Human Action. A Treatise on 
Economics. The Scholar’s Edition, Ludwig von Mises Institute, Auburn 1998, pp. 173–174, passim.

11 The long debate whether Rand’s objectivism is a strain of libertarian thought is insignificant 
to this argument, since the author of “Atlas Shrugged” was adherent of both Misesian economics 
and natural rights doctrine.

12 Vide M. N. Rothbard, Ethics of Liberty, New York University Press, New York–London 
1998, p. 29 et seq.

13 A. Wile, Exclusive Interview. Dr. Hans-Hermann Hoppe on the Impracticality of One-
World Government and the Failure of Western-style Democracy, The Daily Bell, March 27, 2011, 
at http://www.thedailybell.com/exclusive-interviews/anthony-wile-dr-hans-hermann-hoppe-on-
the-impracticality-of-one-world-government-and-the-failure-of-western-style-democracy/, retrie-
ved August 5, 2016; Law and Economics (by Hans-Hermann Hoppe) – Introduction to Austrian 
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doctrine, N. Stephen Kinsella devoted most of his scholarly work to this issue14. 
Nevertheless, Kinsella referred to the reasoning of many streams of the so-called 
Austrian Political Economy and a few studies touching on Hoppe’s doctrine set 
against intellectual property did not concentrate on the argumentation ethics per 
se15. As a consequence, there is a significant gap in libertarian enquiries into 
the law of intellectual property. This paper aims at filling this void by formulat-
ing a comprehensive argumentation ethics stance on copyright. And the purpose 
seems attainable because of the holistic approach of Hoppe’s propertarianism. 
For this reason, the first part of this text presents a brief exposition of the gen-
eral theory of property, whereas the other half discusses the problem of intan-
gibles. Finally, the ultimate objection based on the retorsive argument against 
natural copyright is given. The deontological critique of copyright, as it will be 
demonstrated, is a direct consequence of the theory’s presuppositions and may 
be derived from the praxeological axiom.

To conclude this introduction, it bears mentioning that although a few insti-
tutions of positive copyright law might be adduced, the deontological nature 
of Hoppe’s normative theory applies to intangibles regardless of their statutory 
status. As in any conception of strong property, there is no distinction between 
abstract objects which are discovered or invented. That is to say, prerequisites 
for legal protection of creative works and typology of incorporeal rights are 
irrelevant. With this in mind, the following constatations concern also – mutatis 
mutandis – patents. Last but not least, the argumentation ethics critique is aimed 
both at the proprietary and monopolistic models of copyright, however this paper 
concentrates on the former – most common in continental legal systems.

2. PROPERTARIANISM

As it has already been indicated, Hoppe’s stance on property – its origins, 
characteristics and distribution – is the essence of his ethics and economics. As 
he decisively stated: “any ethic, correctly conceived, must be formulated as a the-

Economics, V for Voluntary Library, https://www.youtube.com/watch?v=TI-RUPQ9RdA, video 
of a public lecture (visited August 8, 2016).

14 E.g. N. S. Kinsella, Against Intellectual Property, Ludwig von Mises Institute, Auburn 
2008, passim; Idem, Law and Intellectual Property in a Stateless Society, “Libertarian Papers” 
2013, Vol. 5, No. 1, pp. 1–44.

15 E.g. Ł. Dominiak, Aggression and Copyright, “Political Dialogues” 2014, No. 16, pp. 37–48. 
For the economic analysis of IP from Austrian School perspective n.b.: H. Bouillon, A Note on 
Intellectual Property and Externalities, (in:) J. G. Hülsmann, N. S. Kinsella (eds.), Property, Free-
dom, and Society. Essays in Honor of Hans-Hermann Hoppe, Ludwig von Mises Institute, Auburn 
2009, pp. 149–160.
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ory of property, i.e., a theory of the assignment of rights of exclusive control over 
scarce means”16. Therefore, in order to formulate Hoppean stance on copyright, 
one ought to start with an investigation of his general theory of property.

Property is – as Jörg Guido Hülsmann, the Austrian School economist and 
Hoppe’s fellow scholar, suggested – a twofold term17. First, in the “old” sense 
of being proper to something, a quality of an object is its property (the very use 
of possessive pronouns indicates this meaning). A thing may originally become 
someone’s property only after projection of that person’s self upon that thing. 
Second, it denotes the idea of a title. Nevertheless, in terms of economics the 
latter is linked to the former, since an ownership may arise only as a result of con-
trol – objectively perceivable possession. A property that is established is the 
“true” right in its broadest, “economic” sense. It’s a dominium. The connotation 
of a title to an object with its control allows for an undisputable identification 
of owners. Nevertheless, it does not make it possible to determine the legitimacy 
of any rights. In other words, the recognition of ownership relations does not 
indicate what constitutes a rightful property. Inferring the latter from the former 
shall be considered as famous “naturalist error” – the problem described by David 
Hume among other non-cognitivists. “Ought” simply cannot be deduced from 
“is” – non sequitur18.

Considering this, Hoppe turned his mind to Misesian praxeology19. The apri-
oristic character of its reasoning was to form an irrefutable basis of the rational 
natural order. As Hoppe famously stated: “the libertarian private property ethic, 
and only libertarian private property ethic can be justified argumentatively”20. 
Hence, the author of “The Economics and Ethics of Private Property” declared 
that there is one constant that cannot be denied – men act21. Anyone who would 
dare to question this statement, would inevitably find himself in an argument. 
And since there is no doubt that arguing is a form of an action22, debating the 

16 H.-H. Hoppe, A Theory of Socialism..., p. 158.
17 J. G. Hülsmann, The A Priori Foundations of Property Economics, “The Quarterly Journal 

of Austrian Economics” 2004, Vol. 7, No. 4, p. 51 et seq.
18 D. Hume, Book 3: Of Morals, Part 1, (in:) F. F. Norton, M. J. Norton (eds.), Treatise of Hu-

man Nature, Clarendon Press, Oxford 2007, p. 302 et seq.
19 L. von Mises, Human Action..., passim; On the role of praxeology and a priori reasoning 

in Austrian law and economics approach see i.a.: L. J. Sechrest, Praxeology, Economics, and 
Law: Issues and Implications, “The Quarterly Journal of Austrian Economics” 2004, Vol. 7, No. 4, 
pp. 19–40.

20 H.-H. Hoppe, The Ultimate Justification..., p. 20.
21 For more on the praxeological axiom n.b.: L. von Mises, Human Action..., p. 11 et seq.
22 As H.-H. Hoppe (The Ethical Justification of Capitalism and Why Socialism Is Morally In-

defensible, (in:) A Theory of Socialism and Capitalism, Ludwig von Mises Institute, Auburn 2010, 
p. 155) put it: “Now, arguing never just consists of free-floating propositions claiming to be true. 
Rather, argumentation is always an activity”.
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notion of acting is self-contradictory. In other words, an attempt to overturn this 
praxeological axiom only reaffirms it23.

Based on this form of retorsive argument24, Hoppe inferred another axiom 
– self-ownership. By engaging in an inevitable argument (acting), an individual 
asserts his preference for private property of his own and others’ bodies. For if it 
had not been for self-ownership, one could not freely use his mind and body and 
form an argument. Moreover, participation in a discourse makes sense only when 
the exclusive control of others over the self is acknowledged. Only an adversary 
who is capable of paying attention, formulating responses and being persuaded 
makes a partner of a discussion. Thus, since physical existence presupposes con-
trol over one’s body, by the sole act of being men concede titles of self-owner-
ship25. An individual recognizing his self-ownership (which he cannot logically 
deny) automatically recognizes self-ownership of others and the non-aggression 
principle (prohibitory rule against infringement on property) follows. Yet, the 
praxeological axiom does not provide a transition from “is” to “ought to”. It is 
both at the same time26.

Furthermore, the praxeological axiom implies another two very important 
rules of non-contradictory ethics: universality and operationality. First, since an 
individual acknowledging his self-ownership asserts analogical rights of others, 
every norm derived from the axiom must apply equally to everyone. In other 
words, equality before the law – its abstraction and generality – is both aprioris-
tically factual and normatively binding. Second, since one cannot argue that he is 
incapable of arguing, every norm of ethics shall allow for sustaining the discourse 
(life). What it means is that it would be both irrational and unethical to devise 
norms that conscientiously abided by lead to the extinction of mankind27.

Hence, any alternative to exclusive self-ownership is inconsistent – it is either 
incomplete (not universal), or inoperational (comprehensively executed leads to 
extinction). This might be demonstrated by Hoppe’s and Rothbard’s reflections 
on the problem of social order28. If an individual is not to be the owner of himself, 

23 H.-H. Hoppe, On Praxeology..., p. 278 et seq.
24 For more on the history of the retorsive argument in Western philosophy n.b.: C. F. R. 

Illies, The Grounds of Ethical Judgement. New Transcendental Arguments in Moral Philosophy, 
Clarendon Press, Oxford–New York 2003, passim. For further analysis, see i.a.: E. M. Barth, 
J. L. Martens (eds.), Argumentation. Approaches to Theory Formation, Amsterdam 1982, passim.

25 It might be also inferred that everyone is born with control, i.e. possession of his own body, 
that is necessary for argumentation and thus inalienable.

26 For the complete explanation of Hoppe’s stance on the naturalist error and his claim that ar-
gumentation ethics is merely epistemological (rationally) n.b.: H.-H. Hoppe, Four Critical Replies, 
(in:) The Economics and Ethics of Private Property. Studies in Political Economy and Philosophy, 
2nd ed., Ludwig von Mises Institute, Auburn 2006, p. 401 et seq.

27 H.-H. Hoppe, Rothbardian Ethics, (in:) The Economics and Ethics of Private Property. 
Studies in Political Economy and Philosophy, 2nd ed., Ludwig von Mises Institute, Auburn 2006, 
p. 383 et seq.

28 Ibidem, p. 383 et seq.; M. N. Rothbard, Ethics of Liberty..., p. 48 et seq.
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a space he occupies or goods he homesteads, there are only two other possibilities 
of distribution of those resources. Either they are owned exclusively by someone 
else or there is a universal communism (everyone is a partial owner of everybody 
else). In the first case, an owner becomes a master of those who are subjected to 
his property. As Hoppe observed, in such a situation “two categorically distinct 
classes of persons are created − Untermenschen (...) and Übermenschen (...) − to 
whom different ‘laws’ apply”29. This outcome cannot be accepted by consistent 
ethics because of the principle of universality. The second alternative leads to 
total co-ownership. It passes the principle of universality; however, falls short 
of the principle of operationality. For if it were administered, no one could under-
take any action without a consent of all other members of a society. Having said 
that, he could neither ask for such permission, nor anyone could grant it to him, 
since both asking and answering constitute an action that needs to be consented 
to. Hence, the notion of universal co-ownership is a fallacy, because it does not 
allow for a survival of mankind.

On the basis of self-ownership some further tiers of the theory of private prop-
erty may be constructed30. With self-evident rules of universality and operation-
ality, man has a presupposed right to appropriate external objects. This right is 
natural because it is reasonable (no one who is alive could argue otherwise31), not 
because of interposed value judgements (e.g. appreciation of freedom). The con-
tention here is rather simple. If one is to argue, he must sustain his life. Because 
the needs of the self-owned body are physical, man is compelled to attain material 
resources required to satisfy his hunger, thirst or even the fundamental neces-
sity of taking space. This is executed through acquisition – either appropriation 
of unowned objects or consensual exchange. A proprietor must also be capable 
of full ownership, otherwise he could not freely dispose of a homesteaded object. 
Thus, property is not a right that is “bundled” or limited by titles of others. It is 
absolute and comprises ius utendi, fruendi, abutendi et ius dispondendi. “The 
right to determine how that particular resource – described in objective physical 
terms – is to be employed”32. Any ethical system that is operational must allow for 
this act, otherwise mankind would become extinct (the alternative being everlast-
ing waiting for “later-comers” to settle the issue of distribution). This argument 
is also directed against the consequentionalist ethics33.

29 H.-H. Hoppe, Rothbardian Ethics..., (in:) The Economics and Ethics..., p. 384.
30 Interestingly N. S. Kinsella referred to the praxeological axiom, self-ownership and right to 

absolute and negative private property derived from it as “grundnorms” – basic values of natural 
law constitution (N. S. Kinsella, Law and Intellectual..., p. 9 et seq.).

31 H.-H. Hoppe, On the Ultimate Justification of the Ethics of Private Property, (in:) The 
Economics and Ethics of Private Property. Studies in Political Economy and Philosophy, 2nd ed., 
Ludwig von Mises Institute, Auburn 2006, p. 342.

32 H.-H. Hoppe, W. E. Block, On Property..., p. 225.
33 H.-H. Hoppe, The Ultimate Justification..., pp. 21–22.
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Furthermore, the rule of universality applied to the absolute right of acquisi-
tion entails that property can only be negative34. Any usage of one’s possessions 
interfering with another’s belongings or self-ownership would constitute an obvi-
ous transgression (actio in rem). It would be a violation of the non-aggression 
principle and an assault on the consistency of order – and unreasonable one, since 
that could be read as an attempt to negate one’s self-ownership35. Thus, the right 
of property is absolute merely in its negative sense. A dominium of one ends where 
other’s dominium starts36. It deserves further emphasis that because the spheres 
of ownership are understood as physical, the negative aspect of property limits 
only the positive aspect of other rights. There is a difference between a title (hav-
ing a right) and avail (using it)37. Therefore the original appropriation of unowned 
goods is not only a fact (people do it all the time, because they take some place or 
sustain their life), but also a natural right. It is legitimate and just38. Such and only 
such, say radical propertarians – conception of property allows for a harmonious 
organization of an unconflicted society39. As a consequence, merely by a priori 

34 As W. E. Block claimed: “positive ʻrights’ are not rights at all. Rather, they are a not so 
heavily concealed demand for (the use of) the property belonging to others. Just as the welfare 
recipient of food or clothes forces farmers, restaurant owners, grocers or tailors to feed and clothe 
oneself (or to finance this out of general tax revenues), so do those who demand freedom to travel 
intend to legally obligate route owners to subsidize their movement” (W. E. Block, Van Dun on 
Freedom and Property: A Critique, “Libertarian Papers” 2010, Vol. 2, No. 4, p. 3).

35 This is the argument N. S. Kinsella (Punishment and Proportionality: The Estoppel Ap-
proach, “Journal of Libertarian Studies” 1996, Vol. 12, No. 1, pp. 51–73) used in his natural rights 
theory of criminal law.

36 This may or may not lead to a libertarian theory of negative freedom. Most propertarians 
identify negative property with the notion of negative freedom; however, if one is to consider 
externalities of any usage, this connection can be disputed (vide W. E. Block, Van Dun on Free-
dom..., pp. 1–11; F. von Dun, Freedom and Property: Where They Conflict, (in:) J. G. Hülsmann, 
N. S. Kinsella (ed.), Property, Freedom, and Society. Essays in Honor of Hans-Hermann Hoppe, 
Ludwig von Mises Institute, Auburn 2009, pp. 223–236.).

37 In most abstract examples a man that finds himself encircled by a land of a neighbor could 
not enter it without a permission – he would have no rightful claim to a servitude right, the so-
called “right of way be necessity” (for the propertarian debate on this subject n.b.: W. E. Block, 
Roads, Bridges, Sunlight and Private Property: Reply to Gordon Tullock, “Journal des Econo-
mistes et des Etudes Humaines” 1998, Vol. 8, No. 2–3, pp. 315–326; N. S. Kinsella, The Blockean 
Proviso, https://mises.org/blog/blockean-proviso (visited August 9, 2016); R. T. Long, Easy Rider, 
https://aaeblog.com/2007/09/11/easy-rider/ (visited August 9, 2016).

38 H.-H. Hoppe, The Ultimate Justification..., pp. 21–22.
39 Vide M. N. Rothbard, Ethics of Liberty..., p. 29 et seq.; H.-H. Hoppe, The Justice of Econom-

ic Efficiency, (in:) H.-H. Hoppe, The Economics and Ethics of Private Property. Studies in Political 
Economy and Philosophy, 2nd ed., Ludwig von Mises Institute, Auburn 2006, pp. 331–338; Idem, 
On the Ultimate Justification..., (in:) The Economics and Ethics…, pp. 339–347; B. Bouckaert, 
What Is Property?, “Harvard Journal of Law & Public Policy” 1990, Vol. 13, No. 3, pp. 775–803; 
D. Juruś, Libertariańska koncepcja własności, (in:) M. Nowak (ed.), “Studia prawnicze. Rozprawy 
i materiały”, Kraków 2005, pp. 123–132; D. Juruś, W poszukiwaniu..., passim; N. S. Kinsella, Law 
and Intellectual..., pp. 1–44.
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reasoning, Hoppe managed to avoid the cognitivist error and logically prove that 
every human being has an absolute and exclusive property in himself and home-
steaded goods, which no one can rightfully infringe upon40. “Anyone proposing 
anything other than a theory of property-in-physically-defined-resources would 
contradict the content of his proposition merely by making it”, claimed the Ger-
man philosopher41.

As it has already been stated, the only manner of identifying homesteading 
is physical possession. Appropriation is not performed through a fiduciary dec-
laration, but by taking over a certain object (these are the only two alternatives), 
e.g. by mixing one’s labor with unowned resources (similar to Locke’s theory 
of property, but without a proviso42)43. Thus, property becomes objective – only 
a manifested antecedent control accounts for it. Hoppe did not discuss the mat-
ter of original acquisition in great detail and rather referred to Rothbard (man 
becomes an owner of a given thing because he projected himself – his own work, 
talents, actions – onto that thing: so-called “theory of projection”)44. However, 
it is fairly important that homesteading based upon the principle of precedence 
and objectively perceivable control makes up for a general, abstract and opera-
tional rules of distribution. What happens later is extensively explained by such 
disciples of laissez-faire philosophy as Ludwig von Mises, Friedrich August 
von Hayek, Robert Nozick or Murray Newton Rothbard45. Titles to appropriated 
goods may be exchanged by industrious and rational men which in turn leads to 
the free market economy.

What is essential for this vision to happen is a chain of mutually consented 
exchanges. A society may prosper only as long as it is not tormented by permanent 
conflicts. In order to achieve conditions suitable for harmonious co-operation, 
just, clear (objective) and enforceable rules of property shall be established. Sec-
ond, the non-aggression principle ought to bind all members of the society. Man 
cannot refrain from privatization of goods, because of their scarcity. If world were 
a blissful place with an infinite amount of resources, one could acquire and use 
them in abundance without a concern for their exhaustion or care for others being 
deprived of those means. However, that is not the case. There is only a limited 
number of scarce goods that may be used and consumed at the same time (goods 
are rivalrous) and when it happens, others are excluded from a possibility of this 

40 H.-H. Hoppe, The Ultimate Justification…, p. 22.
41 H.-H. Hoppe, W. E. Block, On Property..., p. 227.
42 J. Locke, Of Property, (in:) P. Laslett (ed.), Second Treatise of Government, Cambridge 

University Press, Cambridge 2003, p. 285 et seq.
43 H.-H. Hoppe, On the Ultimate Justification..., (in:) The Economics and Ethics, p. 340 et seq.; 

Idem, Rothbardian Ethics, (in:) The Economics and Ethics..., p. 381 et seq.
44 Vide H.-H. Hoppe, The Economics and Ethics..., pp. 341, 344, 381 et seq.; M. N. Rothbard, 

Ethics of Liberty..., p. 29 et seq.
45 Vide Ibidem, passim; L. von Mises, Human Action..., passim; F. A. von Hayek, The Consti-

tution of Liberty, London 1993, passim; R. Nozick, Anarchy..., passim.
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activity (goods are excludable). If those resources were not subjected to the laws 
of private property, they would surely be abused and obvious conflicts between 
those who exploited and those who were deprived would arise. Thus, the neces-
sity of the establishment of private property lays in potential disputes over scarce 
goods. Of course the notion that scarcity presupposes property is not unique and 
was expressed by thinkers such as John Locke or David Hume46; however, it is 
crucial to keep this point in mind when goods that are not scarce (because they 
are ideal) are discussed because the argument is twofold: as Kinsella claimed, 
without scarcity “property concepts would be meaningless”47. In other words, 
there is no need to establish property if goods are neither rivalrous nor excludable.

3. THE QUESTION OF COPYRIGHT

Since the argumentation ethics stands for the notion of absolute property, 
prima facie strong intellectual property rights shall entail. However, this is not the 
case. For Hoppean theory of property applies only to objects that have a physical 
form and are scarce (i.e. things). Therefore, intangible goods cannot be appro-
priated. Moreover, because of their ideal character, there is no need for their 
privatization. If one would attempt to establish effective erga omnes incorpo-
real copyrights regardless of nonexcludability and non-rivalrousness of creative 
works, it would only lead to the self-contradiction of the theory. This is where the 
conventional Hoppean critiques usually end48. This paper argues though that cop-
yright (both moral and economic rights in terms of continental dualistic copyright 
systems) in the view of discourse ethics is to be abolished on the sole basis of the 
retorsive argument.

First, self-ownership denotes that individual, and only a particular individual, 
is entitled to his labor, actions and decisions. There can be no doubt that under 
Hoppe’s propertarian theory man becomes the rightful owner of a figure he sculp-
tured or a picture he painted. Now, a process of creation of an artistic expression 
obviously has to be conducted according to some idea conceived by an author, for 
it resembles an individual pattern. This is not a controversy. The praxeological 

46 Vide J. Locke, Of Property, (w:) P. Laslett (ed.), Second Treatise..., p. 285 et seq.; D. Hume, 
Book 3: Of Morals; Of the Rules, Which Determine Property, (in:) F. F. Norton, M. J. Norton 
(eds.), Treatise of Human Nature, Clarendon Press, Oxford 2007, Vol. 1, p. 322 et seq. More on this 
subject i.a.: B. Bouckaert, What Is Property?..., pp. 775–803; D. Faraci, Do Property Rights Pre-
suppose Scarcity?, “Journal of Business Ethics” 2014, Vol. 125, No. 3, pp. 531–537; N. S. Kinsella, 
Law and Intellectual..., p. 4 et seq.

47 N. S. Kinsella, Against..., p. 31.
48 Vide Ibidem, passim; N. S. Kinsella, Law and Intellectual..., pp. 1–44; Ł. Dominiak, Ag-

gression and Copyright..., pp. 37–48.
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axiom implies that human reasons – regardless of whether the nature of a crea-
tive work is artistic or just mechanic. As Ludwig von Mises claimed: “Action is 
preceded by thinking. Thinking is to deliberate beforehand over a future action 
and to reflect afterward upon the past action. Thinking and acting are insepara-
ble”49. If one is to partake in a process of argumentation, he must be considered 
as thinking. Therefore, homo faber is always homo cogitans.

It also bears mentioning that although libertarian propertarianism – as it will 
be demonstrated – leads to a total negation of copyright, it does not indicate that 
authors do not deserve a reward for their effort. On the contrary, the very prop-
ertarian nature of Hoppe’s doctrine implies that it is individual’s and only indi-
vidual’s decision how to dispose of his creative work. An artist may come to an 
agreement with a publisher to reveal his opus for a large sum of money, or rather 
donate it to the public domain for free and even keep it as a secret and leave 
unpublished just for his own benefit. However, conceptions formulated by an 
author are exclusive to him only until they are not shared with the public – either 
incorporated in his creative work or communicated in abstracto. In other words, 
man might possess in recesses of his mind even the most unique ideas, act accord-
ing to them and thus profit or lose, but is unable to physically control objects that 
do not manifest in corporal form. Therefore, neither disposing of ontologically 
understood creative works nor excluding others from disclosed works is mate-
rially possible. What may be done though, is to restrain others (by force) from 
the free use of already revealed conceptions (which in fact constitutes copyright) 
– and that would be a transgression against the non-aggression principle. Thus, 
the first impediment to privatization of intangible goods appears. Their abstract 
nature entails free-floating in the public domain, just as it happens in the case 
of any apprehensible information. Since the impossibility of control implies that 
no borders of an object may be set, it is infeasible to determine to what limited 
sphere exactly a private property would apply and exclude others from co-pos-
sessing and exploitation. It is simply impossible to establish true property in the 
intangible.

Having said that, the unfeasibility of incorporeal rights does not lead to any 
ethical dilemma, because the abstract nature of intangibles makes them non-ex-
cludable and non-rivalrous. An author may need resources to sustain his life, but 
creative works themselves are not scarce. Thus, even though, there is a limited 
number of books or trees that can be cut and made into printing paper, the onto-
logically understood opus is boundless. Theoretically, it might be manifested 
in a countless number of copies, so it is possible for everyone to use the same 
creative work concurrently without a concern for its exhaustion or anyone’s dep-
rivation (for this very reason, conceptions, ideas or information are called “ideal 

49 L. von Mises, Human Action..., p. 176.
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objects”)50. On the other hand, Hoppe maintained that what makes economics 
and ethics requisite and workable is the scarcity of resources. “The recognition 
of scarcity is not only the starting point for political economy; it is the starting 
point of political philosophy as well. Obviously, if there was a superabundance 
of goods, no economic problem whatsoever would exist”51. In other words, no 
reasonable social conflicts may arise over goods that are neither excludable nor 
rivalrous – proprietary copyright is not only impossible, but superfluous also52.

Nevertheless, men might choose to ignore the aprioristic reasons for dismiss-
ing the intellectual property and create the so-called “artificial scarcity” of ideal 
objects. Since creative works are abstract with no visible borders, the only possible 
manifestation of having a title is through a declaration (even though in many legal 
systems an author is entitled to protection regardless of his compliance with any 
formal requirements53). Such appropriation is purely conventional. Furthermore, 
because the essence of the right of property is its universal effectiveness, the cer-
tainty and stability of fiduciary titles require a decree of some third party – this 
is where the role of state and positive law commences. As Jörg Guido Hülsmann 
observed, from the economic point of view there are three methods of acqui-
sition of resources: original appropriation (homesteading), mutually consented 
exchange and forced seizure. The latter category, as Austrian School economist 
claimed, may take a form of not only theft, pay-off or taxation, but also of “insti-
tutionalized fiat appropriation”. What is actually being attained in such a case is 
the universally mandatory privilege, a fiduciary good54. This seems applicable 
to copyright, which is enacted and enforced by the state. Since a title to artistic 
conceptions would not and could not exist in the terms of natural law, the author’s 
monopoly is understood by Hoppe’s argumentation ethics as unjust privilege 

50 N. S. Kinsella, Against..., p. 9 et seq. One may ponder if abstract objects were the only 
case of such goods. As H.-H. Hoppe (Property, Contract, Aggression, Capitalism, Socialism, (in:) 
A Theory of Socialism and Capitalism, Ludwig von Mises Institute, Auburn 2010, p. 19) put it: 
“even if we were to assume that we lived in the Garden of Eden, where there was a superabun-
dance of everything needed not only to sustain one’s life but to indulge in every possible comfort 
by simply stretching out one’s hand, the concept of property would necessarily have to evolve. 
For even under these ‘ideal’ circumstances, every person’s physical body would still be a scarce 
resource and thus the need for the establishment of property rules, i.e., rules regarding people’s 
bodies, would exist”.

51 H.-H. Hoppe, The Justice of Economic..., (in:) The Economics and Ethics…, p. 333.
52 For this very reason H.-H. Hoppe (referring to M. N. Rothbard) claimed that intangibles 

could not become a good in the economic sense: “for something to be an economic good at all, it 
must be scarce and must be realized as scarce by someone” (H.-H. Hoppe, From the Economics 
of Laissez Faire to the Ethics of Libertarianism, (in:) W. E. Block, L. H. Rockwell, Jr. (eds.), Man, 
Economy, and Liberty. Essays in Honor of Murray N. Rothbard, Ludwig von Mises Institute, 
Auburn 1988, p. 308).

53 E.g. art. 1 § 4 of Polish Act on Copyright and Related Rights [ustawa z dnia 4 lutego 1994 r. 
o prawie autorskim i prawach pokrewnych, Dz.U. z 2016 r., poz. 666, z późn. zm.].

54 J. G. Hülsmann, The A Priori..., p. 56 et seq.



 THE CRITIQUE OF COPYRIGHT IN HANS-HERMANN HOPPE’S... 45

of one over the others55. Libertarians often refer here to Franz Oppenheimer, Ger-
man sociologist who formulated the dichotomy between economic and political 
means of appropriation56. The former meant one’s work and consensual exchange, 
the latter – using physical force to take over goods of others57.

Another key point of the argumentation ethics critique of copyright is that 
the assertion of copyright by positive law leads to inconsistency of property rela-
tions. For it must be emphasized that because creative works (ontologically under-
stood) have no physical form, copyright protects only the expression of ideas, not 
the ideas themselves. Moreover, works and their incorporation in physical objects 
are not always corresponding (union of sets) or parallel (difference of sets). Most 
often – if an author chooses to publish and distribute his work – the economic 
copyrights and property rights of the rightful owner of corpus mechanicum 
intersect. Thus, since it is impossible to physically execute ius utendi, fruendi, 
abutendi et ius dispondendi to one’s work, the title of an author constitutes a priv-
ilege to limit a propertarian dominium of exemplars’ possessors. For instance, the 
moral rights of an author granted by the art. 16 of Polish Act on Copyright and 
Related Rights provides for the author’s right to protect the integrity of the con-
tent and form of a work and its fair use58. Economic copyrights assign to authors 
the privilege of exclusive use or disposition of a work in all fields of use, and 
remuneration for the use of their work59. Therefore, pronouncing the copyrights 
absolute entails that the authors’ titles overrule the owners’ chance to use, enjoy, 
use and dispose of their corpus mechanicum60. This result is limited in statutory 
law i.a. by the institution of permitted use. An already distributed opus may be 
used gratuitously for private purposes by the owners of exemplars without the 
author’s permission, because of the lawgiver’s decree – though only in the legally 
described scope61. This approach seems utterly antithetical to the propertarianism 

55 For H.-H. Hoppe’s critique of monopolies see i.a.: H.-H. Hoppe, Capitalist Production and 
the Problem of Monopoly, (in:) H.-H. Hoppe, A Theory of Socialism and Capitalism, Ludwig von 
Mises Institute, Auburn 2010, pp. 195–218.

56 B. Shaffer, A Libertarian Critique of Intellectual Property, Ludwig von Mises Institute, 
Auburn 2013, p. 20 et seq.; J. G. Hülsmann, The A Priori..., p. 62.

57 Vide F. Oppenheimer, Der Staat, Keip, Frankfurt am Main 1975, passim; M. N. Rothbard, 
Anatomy of the State, Ludwig von Mises Institute, Auburn 2009, p. 14 et seq.

58 Article 16 point 3 of Polish Act on Copyright and Related Rights [ustawa z dnia 4 lutego 
1994 r. o prawie autorskim i prawach pokrewnych, Dz.U. z 2016 r., poz. 666, z późn. zm.].

59 Article 17 of Polish Act on Copyright and Related Rights [ustawa z dnia 4 lutego 1994 r. 
o prawie autorskim i prawach pokrewnych, Dz.U. z 2016 r., poz. 666, z późn. zm.].

60 B. Giesen made a similar statement within the Polish legal doctrine, vide B. Giesen, Włas-
nościowy model prawa autorskiego – analiza koncepcji przyjętej w prawie polskim, “Ruch Praw-
niczy, Ekonomiczny i Socjologiczny” 2015, Vol. LXXVII, No. 2, p. 72. See also: M. Czajkowska-
-Dąbrowska, Treść (elementy “struktury”) prawa autorskiego a treść prawa własności, “Studia 
Iuridica” 1994, Vol. XXI, pp. 269–282.

61 Article 23 et seq. of Polish Act on Copyright and Related Rights [ustawa z dnia 4 lutego 
1994 r. o prawie autorskim i prawach pokrewnych, Dz.U. z 2016 r., poz. 666, z późn. zm.].
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of the argumentation ethics. For the libertarian social order relies on separate 
and non-conflicting titles to things. The harmony of natural property is possible 
because of the negative character of those naturally limited (by the physical bor-
ders of objects) rights. In the case of free-floating abstract goods that interfere 
with tangibles, it is infeasible to avoid a conflict between the owners. As Hardy 
Bouillon observed, “ideas, melodies, and theories have no material extension per 
se as material goods do. Therefore, we cannot without further assumptions claim 
for them what we can claim for material goods, namely that they cannot collide 
with other material goods”62.

The claim that under the argumentation ethics only tangibles are eligible for 
appropriation may also be argued on the basis of the value theory. Now, one must 
remember that a given object constitutes a good only if it is of some worth to at 
least one individual. Having said that, man cannot own a value for the worth is an 
attribute that derives from subjective perception, not an objective quality that is – 
nomen est omen – proper to a thing. A value of a certain good may only be kept by 
imposing upon others, i.e. making them appraise the object at a certain level. Such 
action is surely contradictory to the principle of non-aggression and thus, the the-
ory of objective value is neither compatible with the idea of private property, nor 
praxeologically possible. Establishing a fiduciary copyright under a statutory law 
regime means forcing individuals to recognize the worth of an idea and to treat 
it as a good63.

Therefore, Hoppean propertarianist could hold that copyright does not only 
make the theory of property self-contradictory, but also infringes upon univer-
sality rule of ethics also64. Moreover, it seems possible that the retorsive argu-
ment against copyright, which is based on Hoppe’s principle of operationality, 
could also be formulated. Acknowledging a right to appropriate intangible goods 
would lead to the extinction of mankind, since the idea of appropriation could 
be appropriated itself and leave the rest unable to acquire resources necessary to 
sustain their lives. At first this concept might seem rather idiosyncratic – for it is 
a common knowledge that only a certain product of human mind can constitute 
a legally protected (copyrighted) creative work65. Moreover, the act of homestead-

62 H. Bouillon, A Note on Intellectual..., p. 151.
63 For more on this subject see i.a.: H.-H. Hoppe, W. E. Block, On Property..., p. 225 et seq.; 

J. G. Hülsmann, The A Priori..., p. 43 et seq.; H. Bouillon, A Note on Intellectual..., p. 215 et seq.; 
B. Bouckaert, What Is Property..., p. 806; M. N. Rothbard, Man, Economy, and State. A Treatise on 
Economic Principles. With Power and Market. Government and the Economy, Ludwig von Mises 
Institute, Auburn 2004, pp. 17–33, 316–317, passim.

64 Vide H.-H. Hoppe, From the Economics of Laissez Faire..., (in:) W. E. Block, L. H. Rock-
well, Jr. (eds.), Man, Economy..., p. 2319 et seq.; J. G. Hülsmann, The A Priori..., pp. 41–68.

65 Vide art. 1 § 1 and art. 4 of Polish Act on Copyright and Related Rights [ustawa z dnia 
4 lutego 1994 r. o prawie autorskim i prawach pokrewnych, Dz.U. z 2016 r., poz. 666, z późn. zm.]. 
In case of patents n.b.: art. 24, 25 and 28 of Polish Act of Industrial Property Law [ustawa z dnia 
30 czerwca 2000 r. – Prawo własności przemysłowej, Dz.U. z 2013 r., poz. 1410, z późn. zm.].
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ing could be qualified as a process or a method and at best constitute a patentable 
object. However, at this point of analysis no positive law is taken into account and 
statutory differentiation between incorporeal rights to intangible goods is simply 
irrelevant. This is strictly deontological reasoning and no provisions of any act yet 
apply. There is only property in things and the question of acquisition of incor-
poreal rights being examined. And beyond any doubt, the appropriation process 
of resources is an intangible good itself. For it has a potential value (quite signifi-
cant to be more specific) to many (thus it becomes a good), it is a deliberate prod-
uct of human mind, and it constitutes a pattern or a method that may be employed 
in the physical realm. Claiming the title to this process would mean that only one 
individual – the first one to declare – is free to attain other goods, i.e. support his 
life and take space. All other would have to either disperse or function only at the 
original proprietor’s mercy. Such a corollary is clearly conflicting with the factual 
and normative right of self-ownership and principle of operationality. In order for 
any person to argue anything, it must be possible to subsist66.

One might transform this reasoning into a reduction ad absurdum even fur-
ther, since if the appropriation of intangibles is feasible, it would also be possible 
to acquire the exclusive title to argumentation (action). That is, the first of inter-
locutors who formulates a statement would homestead the technique of active par-
ticipation in a discourse. Such assertion is surely absurd. It would be a nonsense 
to profess an argument when only one participant is free to dissert. As Hoppe put 
it in “The Economics and Ethics of Private Property”: “the question of what is 
just or unjust – or for that matter the even more general question of what is a valid 
proposition and what is not-only arises insofar as I am, and others are, capable 
of propositional exchanges”67. Therefore, the problem of justification (e.g. of cop-
yright) exists only when subjects are capable of argumentation. The praxeological 
axiom applies68. That is to say, arguing in favor of copyright is – according to 
discourse ethics – inconsistent with the act of argumentation itself. This is “most 
deadly defeat possible in the realm of intellectual inquiry”69. Therefore, copy-
rights (and all other titles to intangible goods) are inconsistent with the ethics and 

66 As we read in one of H.-H. Hoppe’s essays: “Whether or not persons have any rights and, 
if so, which ones, can only be decided in the course of argumentation (propositional exchange). 
Justification – proof, conjecture, refutation – is argumentative justification. Anyone who denied 
this proposition would become involved in a performative contradiction because his denial would 
itself constitute an argument. Even an ethical relativist must accept this first proposition, which 
has been referred to as the a priori of argumentation” (H.-H. Hoppe, Rothbardian Ethics, (in:) The 
Economics and Ethics..., p. 384).

67 H.-H. Hoppe, On the Ultimate Justification..., (in:) The Economics and Ethics…, p. 341.
68 One should however be careful with asserting this argument to the whole tradition of the ap-

rioristic reasoning in libertarianism and proto-libertarianism. Especially Mises’s stance on copy-
right was complex and not unequivocally critical (vide L. von Mises, Human Action..., pp. 657–657, 
676–677).

69 H.-H. Hoppe, On the Ultimate Justification..., (in:) The Economics and Ethics…, p. 342.
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economics of private property. Even more, introduction of such titles makes every 
propertarian natural law doctrine self-contradictory70.

4. CONCLUSIONS

Hence, the argumentation ethics by Hans-Hermann Hoppe inevitably leads 
to the conclusion that the appropriation of creative works entails the self-contra-
diction of deontological ethics based on aprioristic rationality. It is inconsistent 
with both the praxeological axiom and absoluteness of negative rights. Moreover, 
copyright is neither possible, nor indispensable, since works are ideal, non-scarce 
(non-excludable and non-rivalrous) objects. These conclusions determine Hop-
pean stance on fiduciary incorporeal rights introduced by the state. Any conscien-
tious follower of the German philosopher’s political doctrine shall view them as 
a monopoly granted by the government to the privileged. They are involuntary 
and forced upon, thus amount to the violation of the non-agression principle and 
transgression on the self-ownership and property of non-copyrightholders. For 
this reasons, argumentation ethics stands for the abolition of copyright.

Even though Hans-Hermann Hoppe’s discourse ethics is a rational a priori 
theory of justice that is value-neutral and may be used in any given political 
setting regardless of its doctrinal and cultural background, it would seem as an 
imposture to take its position on intellectual property for granted. The debate 
between adherents of the deontological and the consequentialist ethics appears to 
be undecidable. The very libertarian movement comprises proponents of natural-
ism, utilitarianism or teleological ethics and many don’t agree on the role of the 
praxeological axiom71. It would also be naïve to pressure a legislator to mold statu-

70 Similarly in reference to Locke’s iusnaturalism: A. D. Moore, A Lockean Theory of Intellec-
tual Property Revisited, “San Diego Law Review” 2012, Vol. 49, pp. 1069–1118.

71 Vide M. Eabrasu, A Reply to the Current Critiques Formulated Against Hoppe’s Argumen-
tation Ethics, “Libertarian Papers” 2009, Vol. 1, pp. 1–29; R. P. Murphy, G. Callahan, Hans-Her-
mann Hoppe’s Argumentation Ethic: A Critique, “The Journal of Libertarian Studies” 2006, 
Vol. 20, No. 2, pp. 53–64; W. E. Block, Rejoinder to Murphy and Callahan on Hoppe’s Argumen-
tation Ethics, “The Journal of Libertarian Studies” 2011, Vol. 22, No. 1, pp. 631–639; L. Lomasky, 
The Argument from Mere Argument, “Liberty” November 1989, Vol. 3, pp. 55–56; D. R. Steele, 
One Muddle After Another, “Liberty” September 1987, Vol. 2, pp. 45–46; D. Osterfeld, Comment 
on Hoppe, Austrian Economics Newsletter, Spring/Summer 1988, pp. 9–10; F. van Dun, Argumen-
tation Ethics and the Philosophy of Freedom, “Libertarian Papers” 2009, Vol. 1, pp. 1–32; F. van 
Dun, Economics and the Limits of Value-Free Science, “Reason Papers” 1986, No. 11, pp. 17–32; 
H.-H. Hoppe, Appendix: Four Critical Replies, (in:) The Economics and Ethics of Private Prop-
erty. Studies in Political Economy and Philosophy, 2nd ed., Ludwig von Mises Institute, Auburn 
2006, pp. 399–418; L. Yeager, Raw Assertions, “Liberty” 1988, Vol. 2, No. 2, pp. 45–46.
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tory laws after iusnaturalist claims or to expect big business to comply with ethics 
that forbids it to enhance its profits.

That said, the author of this paper believes that the presented arguments adju-
dicated that it is rationally impossible to legitimize copyright within the propertar-
ian argumentation ethics, or even more – within deontological theories of strong 
ownership rights. As Hoppe put it: “By being alive and formulating any proposi-
tion, one demonstrates that any ethic except the libertarian private properly ethic 
is invalid”72. Therefore, the formulation of libertarian doctrines of property per 
se (among them Hoppe’s) might be perceived as the turning point for all inquir-
ies into philosophical foundation of intellectual property. Up to this point, the 
Lockean liberal-libertarian tradition has been usually regarded as espousing the 
legal doctrine of strong economic copyrights. Moreover, even the legal doctrine 
may deem appropriate to use conclusions offered here while investigating the case 
for the liberalization of the IP-regime or the reconstruction of current proprietary 
model of the economic copyright73.

THE CRITIQUE OF COPYRIGHT IN HANS-HERMANN HOPPE’S 
ARGUMENTATION ETHICS

Summary

The accurate interpretation of Hans-Hermann Hoppe’s argumentation ethics 
inevitably leads to the conclusion that appropriation of creative works ought to be 
rejected since only tangibles can and need to be owned for artistic conceptions are ideal, 
not-scarce (non-excludable and non-rivalrous) objects. Moreover, their ownership would 

72 H.-H. Hoppe, The Economics and Ethics..., p. 344.
73 For the debate on the propertarian model of incorporeal rights and economic copyright 

in Polish legal doctrine see i.a.: M. Czajkowska-Dąbrowska, Własność czy własności (intelek-
tualne), (in:) A. Kidyba, R. Skubisz (eds.), Współczesne problemy prawa handlowego. Księga 
jubileuszowa dedykowana prof. dr hab. Marii Poźniak-Niedzielskiej, Kraków 2007, pp. 45–64; 
Idem, Treść (elementy “struktury”)..., pp. 271 et seq; J. Marcinkowska, Dozwolony użytek w pra-
wie autorskim. Podstawowe zagadnienia, “Prace Instytutu Prawa Własności Intelektualnej UJ” 
2004, Vol. 87, p. 93 et seq.; E. Traple, Ustawowe konstrukcje w zakresie majątkowych praw au-
torskich i obrotu nimi w dobie kryzysu prawa autorskiego, Uniwersytet Jagielloński, Kraków 
1990, passim; P. Lech, Własnościowa koncepcja autorskich praw majątkowych – czy to ma sens?, 
(in:) M. Burnecka, R. Próchniak (eds.), Dynamika kultury a (r)ewolucja własności intelektualnej, 
Vol. 1, Wrocław 2007, p. 15 et seq.; B. Gawlik, Ochrona dóbr osobistych. Sens i nonsens tzw. praw 
podmiotowych osobistych, “Zeszyty Naukowe Uniwersytetu Jagiellońskiego. Prace z Wynalaz-
czości i Ochrony Własności Intelektualnej” 1985, Vol. 41, pp. 123–141; B. Giesen, Własnościo-
wy..., pp. 61–74.
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inevitably lead to a conflict over titles to their exemplars. Incorporeal rights are thus 
inconsistent with both the praxeological axiom and absoluteness of negative rights. Hence, 
an attempt to introduce “artificial scarcity” through positive copyright law is unethical. 
It disregards the fundamental rules of any rational ethics: universality (equality before 
the law) and operationality (suitability for mankind survival) because it interferes with 
the propertarian axiom of self-ownership and the principle of non-aggression. Therefore, 
a property in artistic conceptions is neither rationally feasible nor indispensable and 
entails self-contradiction of any deontological theory based on rules of praxeology.
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The reform of the Common Agricultural Policy undertaken in 2013 encom-
passed important elements of the communitised agricultural sector. Besides the 
introduction of a new system of area payments, taking into account the so-called 
greening policy1 supporting agricultural activities beneficial for the climate 
and the environment, some elements of the agricultural market were also sub-
ject to reform. New challenges, such as the fight against animal diseases, sudden 
imbalances in the security of turnover of agricultural products, the loss of con-
sumer confidence in a given product prompted the European Union authorities 
to develop new or modernize existing legal mechanisms in the functioning of the 
common agricultural market2.

The organization of the agricultural market in the European Union becomes 
crucial in view of the functioning of agriculture in the context of Transatlan-
tic Trade and Investment Partnership (TTIP), or the Comprehensive Economic 
and Trade Agreement (CETA). These agreements are to lead to a coherency and 
complementarity of these systems, which will be a new challenge for the func-
tioning of not only the agricultural market but all of agriculture in Europe. The 
effect of these regulations is to adjust EU market rules to the agricultural market 

1 Research carried out by Dr Adam Niewiadomski was funded by the National Science Cen-
tre allocated under the internship after obtaining the doctoral degree based on decision number 
DEC-2012/04/S/HS5/00338.

J. Bieluk, D. Łobos-Kotowska, Płatności bezpośrednie, (in:) P. Czechowski (ed.), Prawo rol-
ne, Warsaw 2015, pp. 410–423; B. Jeżyńska, Znaczenie i funkcje zasady cross-compliance w sys-
temie rolniczych dopłat bezpośrednich, “Studia Iuridica Lubliniensia” 2010, No. 13, pp. 35–50.

2 I. Lipińska, Instrumenty ograniczania ryzyka produkcyjnego na rynku rolnym w aspekcie 
globalizacji – wybrane zagadnienia prawne i ekonomiczne, “Zeszyty Naukowe Szkoły Głównej 
Gospodarstwa Wiejskiego Problemy Rolnictwa Światowego” 2016, No. 31, pp. 199–208.
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in the United States or Canada. The current Community legal rules at the level 
of regulations do not regulate the modes of action of the European market in the 
Transatlantic Free Trade Area. Already at this stage it would be de lege ferenda 
to recommend an analysis of the impact of the above agreements on those valid 
in the European Union, including the regulation in Poland determining the oper-
ation of the single agricultural market3.

The analyzed legal solutions at European level in the field of the agricul-
tural market regulate only part of the agricultural sector, leaving the remaining 
elements to the national laws of the Member States. Such a solution is to ensure 
uniformity of regulations in the most important sector industries of the single 
agricultural market. Currently, the single agricultural market at the European 
level consists of a market of cereals, rice, sugar, dried fodder, seeds, hops, olive 
oil and table olives, flax and hemp, fruit and vegetables, processed fruit and vege-
tables, bananas, wine, trees and other plants, bulbs, roots and the like, cut flowers 
and ornamental foliage, tobacco, beef and veal, milk and dairy products, pork, 
lamb and goat meat, eggs, poultry meat, ethyl alcohol of agricultural origin and 
apiculture products, silkworms and other products4.

At the treaty level the basic organizational framework of the agricultural mar-
ket is set out in art. 40 of the Treaty on the Functioning of the European Union 
(TFEU). Depending on the type of agricultural products, the Treaty indicated 
the following forms of jointly defined rules for the organization of the market: 

3 Cf.: K. Marciniuk, Rolnictwo wobec integracji europejskiej i globalizacji. Problematyka 
prawna, Warsaw 2013; A. Jurcewicz, B. Kozłowska, E. Tomkiewicz, Polityka rolna Wspólnoty 
Europejskiej w świetle ustawodawstwa i orzecznictwa, Warsaw 1995, pp. 139–193; E. Tomkie-
wicz, Limitowanie produkcji w ustawodawstwie rolnym Wspólnoty Europejskiej, Warsaw 2000, 
pp. 74–128; F. G. Snyder, Common Agricultural Policy of European Economic Community, Lon-
don 1990, pp. 79–201; P. Czechowski, M. Korzycka-Iwanow, S. Prutis, A. Stelmachowski, Polskie 
prawo rolne na tle ustawodawstwa Unii Europejskiej, Warsaw 2002, pp. 206–223; P. Czechow-
ski, Proces dostosowania polskiego prawa rolnego i żywnościowego do prawa Unii Europejskiej, 
Warsaw 2001, pp. 201–246; P. Czechowski, Dostosowanie polskiego prawa rolnego i żywnościo-
wego do prawa wspólnotowego po akcesji do Unii Europejskiej, Warsaw 2005, pp. 38–49, A. Jur-
cewicz, B. Kozłowska, E. Tomkiewicz, Wspólna polityka rolna. Zagadnienia prawne, Warsaw 
2004, pp. 103–135; P. Wodziczko, Wymiana towarowa na rynku mleka w ramach Wspólnej Polity-
ki Rolnej (WPR), “Prawo i Podatki Unii Europejskiej” 2007, No. 1, p. 34; A. Czyżewski, A. Henisz, 
Aktualne tendencje na światowych i unijnych rynkach rolnych. Wnioski dla Polski, “Ruch Praw-
niczy, Ekonomiczny i Socjologiczny” 2000, No. 1, p. 11; P. Pytlak, Znaczenie i charakter umów 
w systemie mechanizmów regulujących branżowe rynki rolne, “Rejent” 2006, No. 3, p. 93; E. Tom-
kiewicz, B. Kozłowska, A. Jurcewicz, Zasady ogólne prawa europejskiego we wspólnej polity-
ce rolnej, “Europejski Przegląd Sądowy” 2006, No. 4, p. 39; No. 5, p. 28; A. Jurcewicz (eds.), 
Prawo i polityka rolna Unii Europejskiej, Warsaw 2010; B. Majczyna, Zasada niedyskryminacji 
we wspólnej polityce rolnej w orzecznictwie Trybunału Sprawiedliwości Wspólnot Europejskich, 
“Europejski Przegląd Sądowy” 2006, No. 7, p. 57.

4 These include, among others, horses, donkeys, mules and hinnies, vegetables (uncooked 
or cooked by steaming or boiling), frozen; coconuts, Brazil nuts and cashew nuts, fresh or dried, 
even shelled or peeled. 
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common rules on competition; compulsory coordination of the various national 
market organizations; European market organization5.

In light of the treaty provisions and the outcome of the legal doctrine, it was 
shown that the European market, including the agricultural market, is based on 
the following principles:

1) the unity of the internal market associated with the free movement of goods 
and capital within the Union, abolition of customs duties (as of July 1, 1968), 
goods contingencies and fees as well as any restrictions discriminating against 
products of Member States in internal trade;

2) granting preferences to goods produced within the EU (i.e. European pref-
erences) in order to increase the profitability of purchases between EU countries 
in comparison to the global market, and conducting a common foreign trade pol-
icy in relation to third countries;

3) standardizing the mechanisms of intervention on the markets of the Union 
in order to compensate for differences in the level and structure of domestic prices, 
agricultural income and the controlled system of influx of goods from third coun-
tries. A special method of this uniformity can be seen in the new regulation;

4) the participation of Member States in joint financing of the Common Agri-
cultural Policy6.

These principles were so universal that the reform of the agricultural market 
performed in 2013 did not change them. Only some of the provisions were clari-
fied and expanded.

Legal institutions introduced as a result of reforming regulations of the Com-
mon Agricultural Policy on the organization of the single agricultural market, are 
a response to the changing reality on the agricultural market mainly connected 
with new phenomena, such as: zoonoses, the loss of consumer confidence in the 
product, or natural disasters. The discussed regulations were chosen in terms 
of weight of solutions and possibilities of public assistance for the agricultural 
sector. In addition to traditional mechanisms of public intervention, such as sub-
sidies for private storage, certification of production, limiting its exports and 
imports, a number of new solutions to changing economic and development con-
ditions were introduced, related also to the innovation of the agricultural sector 
and new threats arising from previously unknown animal diseases.

The community regulation covers 24 market sectors, which are also the core 
of the main agricultural products in Europe. Other agricultural products are sub-
ject to general European regulations concerning the agricultural sector, and above 
all the domestic regulations usually at a statutory level.

5 A. Jurcewicz, B. Kozłowska, E. Tomkiewicz, Wspólna Polityka Rolna. Zagadnienia praw-
ne, Warsaw 2006. 

6 P. Czechowski, A. Niewiadomski, Europejskie rynki rolne, (in:) P. Czechowski (ed.), Prawo 
rolne, Warsaw 2015, pp. 390–405. 
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The reform of the agricultural market was started in 2007 by replacing the 
sectoral approach with the horizontal approach to the organization of individ-
ual sectors. In this regard, Council Regulation (EC) No. 1234/2007 of October 
22, 2007 was issued establishing a common organisation of agricultural markets 
and on specific provisions for certain agricultural products (Single CMO Regu-
lation)7. Currently, a large part of it has become obsolete as a result of legislative 
activities carried out in 2013. Regulation 1234/2007 currently governs the issues 
of unlawful plantations8, marketing standards for milk and milk products, mar-
keting standards for fats, marketing standards for eggs and poultry meat, cer-
tification of hops, or the issue of derogations in the wine market9. Regulation 
1234/2007 was the first act, which in a complex way in one place regulated the 
rules prevailing in the common agricultural market, constituting a horizontal 
approach to the existing regulations.

The reforms undertaken in 2007 aiming to horizontally regulate issues of the 
agricultural market in Europe are continued in the reform of the Common Agri-
cultural Policy of 2013. Currently, the primary regulator of the functioning of the 
agricultural market in Europe is Regulation (EU) No. 1308/2013 of the Euro-
pean Parliament and of the Council of December 17, 2013 establishing a com-
mon organisation of the markets in agricultural products and repealing Council 
Regulations (EEC) No. 922/72, (EEC) No. 234/79, (EC) No. 1037/2001 and (EC) 
No. 1234/200710.

The new approach assumes that “the EU will in future be better prepared to 
respond to the imbalance in the market and crisis situations. In the event of excep-
tional market disturbance or extreme price volatility, the modified toolbox of the 

 7 Council Regulation (EC) No. 1234/2007 of October 22, 2007 establishing a common organ-
isation of agricultural markets and on specific provisions for certain agricultural products (Single 
CMO Regulation), OJ UE L 299 of November 16, 2007, pp. 1–149, as amended; on the nation-
al organization of agricultural markets see P. Czechowski, A. Niewiadomski, Europejskie rynki 
rolne, (in:) A. Stelmachowski (ed.), Prawo rolne, Warsaw 2009, pp. 369–412; I. Lipińska, Nowe 
przepisy w zakresie organizacji wspólnotowego rynku rolnego, “Przegląd Prawa Rolnego” 2008, 
No. 1, p. 179.

 8 V. Waye, Regulatory Coherence and Pathways towards Global Wine Regulation, “Journal 
of World Trade”, 2016, No. 50(3), pp. 497–531.

 9 Most of these regulations will be in force until December 31, 2017. 
10 Regulation (EU) No. 1308/2013 of the European Parliament and of the Council of De-

cember 17, 2013 establishing a common organisation of the markets in agricultural products and 
repealing Council Regulations (EEC) No. 922/72, (EEC) No. 234/79, (EC) No. 1037/2001 and 
(EC) No. 1234/2007 (OJ EU L of 2013 No. 347, p. 671, as amended); it is also supplemented by 
Regulation (EU) No. 1310/2013 of the European Parliament and of the Council of December 17, 
2013 establishing certain transitional provisions on support for rural development areas by the 
European Agricultural Fund for Rural Development (EAFRD) amending Regulation (EU) No. 
1305/2013 of the European Parliament and the Council in the scope of resources and their distri-
bution for the year 2014 and amending Council Regulation (EC) No. 73/2009 and Regulation (EU) 
No. 1307/2013, (EU) No. 1306/2013 and (EU) No. 1308/2013 of the European Parliament and of the 
Council in respect of their application in 2014 (OJ EU L of 2013, No. 347, p. 865, as amended). 



 NEW ORGANIZATION OF THE AGRICULTURAL MARKET... 59

legal regulation should allow to mitigate the negative effects for farmers. In crisis 
situations, e.g. in the event of an outbreak of E. coli, the Commission will be able 
to apply the new emergency measures”11. This means the creation of new legal 
mechanisms that will make it more possible to respond to emerging outbreaks 
of animal diseases. Most of them, like the swine fever observed in Poland and 
Eastern Africa, significantly affect the functioning of the agricultural market. 
Farmers without efficient mechanisms of aid will not be able to cope themselves 
and carry out effective restoration of the potential of the product. As set out in the 
document CAP instruments and their reforms – the reform of the agricultural 
market after 2013 is to rely on “the consolidation of the tools a common market 
organization, functioning as a network of securities and applied only in the case 
of a price crisis and market disturbance. Furthermore, the abolition of all meas-
ures for controlling supply was confirmed: the sugar quota system will expire 
in 2017, and in 2016 the system of permits will fully replace the right to establish 
vineyards. The new system for milk products, scheduled for 2015, was preceded 
by the adoption of, among others, milk mini-package, while at the same time 
negotiations were in progress on the new CAP12. The new single CMO has, fur-
thermore, created a new crisis reserve for possible market disturbances. This 
reserve will be financed through annual reduction of direct payments, which 
could reach up to EUR 400 million”13.

In this respect, Regulation 1308/2007 art. 220 sets out the measures for the 
prevention of animal diseases and loss of consumer confidence due to threats to 
human health, animal health or plant health. In a crisis situation, the Commission 
may issue implementing regulations adopting exceptional support measures for 
the affected market in order to include: restrictions on trade within the EU and 
with third countries, which may result from the application of measures to combat 
the spread of animal diseases. The Commission may also issue such acts in the 
event of serious market disturbances directly attributed to a loss in consumer 
confidence due to threats to human health, animal health or plant health and dis-
ease risk. These measures mainly concern enumeratively calculated products 
(beef and veal, milk and milk products, pork, sheep and goat meat; eggs; poultry 
meat). These include products prone to diseases that can significantly affect the 
functioning of the whole agricultural market. In recital 186 of the same Regula-
tion it is stressed that “restrictions on free trade resulting from the application 
of measures aiming to combat the spread of animal diseases could cause difficul-
ties on the market in one or more Member States. Experience shows that serious 
market disturbances, such as a significant drop in consumption or in prices, may 
be attributed to a loss in consumer confidence due to threats to human health, 

11 See http://www.consilium.europa.eu/pl/policies/cap-reform/common-market-organisation/ 
(visited January 17, 2017).

12 Regulation (EU) No. 261/2012, OJ L 94 of 30.03.2012.
13 See http://www.europarl.europa.eu/ftu/pdf/pl/FTU_5.2.3.pdf (visited January 17, 2017). 
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animal health or plant health. In light of experience, the measures attributable 
to a loss in consumer confidence should be extended to plant products”. This 
means that the extraordinary limitations described above may affect the plant 
products that will be covered by the disease outbreaks.

The above-described measures are taken promptly at the request of a Member 
State. In addition, restrictions on trade in a product within the EU or with third 
countries may be introduced, provided that the Member State rapidly applied 
health and veterinary measures to eradicate the disease, and only to the extent 
and for the time strictly necessary to support the market concerned. According 
to art. 220 paragraph 5 of Regulation 1308/2013 the EU provides part-financing 
equivalent to 50% of the expenditure borne by Member States for the measures 
provided for in paragraph 1. The use of exceptional support for producers whose 
animals have contracted serious diseases must not distort competition in the mar-
ket. Thus in art. 220 paragraph 6 it is indicated that “Member States shall ensure 
that, where producers contribute to the expenditure borne by Member States, 
this does not result in a distortion of competition between producers in different 
Member States”.

These regulations have already found practical application in the implement-
ing acts. The Commission Implementing Regulation (EU) 2016/760 of May 13, 
2016 can be cited on exceptional support measures for the eggs and poultrymeat 
sectors in Italy14. It provides “part-financing equivalent to 50% of the expenditure 
borne by Italy to support the market of hatching eggs and poultrymeat seriously 
affected by the outbreak of highly pathogenic avian influenza of subtype H5N8 
which was detected and notified by Italy on December 15, 2014”15. Furthermore, 
appropriate amounts of aid payments to farmers were established. This regulation 
is an example of the new changes introduced after 2013. It allows to carry out the 
interference of state bodies in the marketing of agricultural products. These solu-
tions are primarily to help farmers who must get rid of the animals produced due 
to a given disease (veterinary withdrawal from the market).

Related implementing regulations apply to other Member States. As an exam-
ple, Commission Implementing Regulation (EU) No. 428/2014 of April 25, 2014 
can be cited, adopting exceptional support measures for the pigmeat market 
in Lithuania and amending Regulation (EU) No. 324/2014 adopting exceptional 
support measures for the pigmeat market in Poland16; or the Commission Imple-

14 Commission Implementing Regulation (EU) 2016/760 of May 13, 2016 on exceptional sup-
port measures for the eggs and poultrymeat sectors in Italy (OJ EU L of 2016, No. 126, p. 63). 

15 The rest of this provision also indicates the application of the cited standards “for which 
Union and national animal health and veterinary measures were applicable until 16 February 2015 
in all holdings except for the holding keeping male fattening turkeys, in which measures were 
applied until 25 February 2015”.

16 Commission Implementing Regulation (EU) No. 428/2014 of April 25, 2014 adopting ex-
ceptional support measures for the pigmeat market in Lithuania and amending Implementing Reg-
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menting Regulation (EU) No. 324/2014 of March 28, 2014 adopting exceptional 
support measures for the pigmeat market in Poland17. Moreover, Commission 
Implementing Regulation (EU) No. 1071/2014 of October 10, 2014 should be 
noted concerning exceptional support measures for the eggs and poultrymeat 
sectors in Italy18. These regulations are an example of the necessity of legal solu-
tions, whose task is to help farmers in difficult situations associated with the 
occurrence of events over which they have no control. These solutions show the 
process of taking into account regional differences and the processes occurring 
in individual EU countries, legal solutions that require customized legal solutions 
within the framework of the CAP.

It should be mentioned that in relation to the new protective instruments, 
a reserve system was created in the event of a crisis in the agricultural sector. This 
reserve is a new instrument aimed at supporting the sector in the event of a crisis 
of production or distribution. The crisis may be caused by the unforeseen actions 
described above, including the risks of spreading disease. Reserves are made 
annually by applying the reduction of direct payments under the CAP financial 
discipline mechanism. It is set out in the Regulation of the European Parliament 
and of the Council (EU) No. 1306/2013 of December 17, 2013 on the financing, 
management and monitoring of the common agricultural policy and repealing 
Council Regulations (EEC) No. 352/78, (EC) No. 165/94, (EC) No. 2799/98, (EC) 
No. 814/2000, (EC) No. 1290/2005 and (EC) No. 485/200819. Financial discipline 
is only applicable to direct payments in excess of EUR 2,000. Every year, unused 
funds from the reserve are returned to farmers. For the years 2014–2020 the 
reserve was divided into seven equal annual tranches of EUR 400 million each 
(a total of EUR 2,800 million). The crisis reserve can be used to finance excep-
tional measures counteracting disturbances in the market. This reserve so far has 
not yet been applied in practice.

In this example it can be seen clearly that the system of the agricultural mar-
ket in the European Union does not operate in isolation to other regulations con-

ulation (EU) No. 324/2014 adopting exceptional support measures for the pigmeat market in Po-
land (OJ EU L of 2014, No. 125, p. 64). 

17 Commission Implementing Regulation (EU) No. 324/2014 of March 28, 2014 adopting ex-
ceptional support measures for the pigmeat market in Poland (OJ EU L of 2014, No. 95 p. 24) – it 
authorizes Poland to grant aid for the slaughter of animals listed in the regulation and marketing 
of fresh pork and porkmeat products derived therefrom in accordance with the relevant veterinary 
legislation: pigs falling within CN 0103 92 19; sows falling within CN code 0103 92 11.

18 Commission Implementing Regulation (EU) 1071/2014 of October 10, 2014 on exceptional 
support measures for the eggs and poultrymeat sectors in Italy (OJ EU L of 2014, No. 295, p. 51).

19 Regulation of the European Parliament and of the Council (EU) No. 1306/2013 of Decem-
ber 17, 2013 on the financing, management and monitoring of the common agricultural policy 
and repealing Council Regulations (EEC) No. 352/78, (EC) No. 165/94, (EC) No. 2799/98, (EC) 
No. 814/2000, (EC) No. 1290/2005 and (EC) No. 485/2008 (OJ EU L of 20.12.2013 No. 347, p. 549) 
– cited further as Regulation 1306/2013. 
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cerning the agricultural sector and is intended to be coordinated in a Common 
Agricultural Policy.

The reform of the Common Agricultural Policy after 2013 also assumes the 
continuation of social programmes with the use of agricultural products such as: 
“School Fruit Scheme” and the “School Milk Scheme”. These programmes have 
been proven since 2007. It was also assumed to increase their budgets (in the 
case of fruit for schools from EUR 90 to 150 million). These programmes not 
only improve the quality of products consumed by children in educational insti-
tutions and contribute to raising the level of their health, but they are also aimed 
to develop proper models of consumption, as it is emphasized in subsequent 
recitals of the regulation. Increased funding for these programmes is also used 
to introduce innovation in these sectors20. These programmes involve state aid 
in exchange for delivering fruit or milk to schools.

Revolutionary changes in the functioning of the agricultural market were the 
abolition of milk quotas21 and the abolition of sugar quotas that were to come to 
an end at the end of the marketing year 2016/2017. The assumptions of the Euro-
pean Commission are to improve the competitiveness of European manufacturers 
of sugar in the world market, which will simultaneously provide manufacturers 
from developing countries with better possibilities to access the EU market22.

However, as a result of such changes, small dairy processing plants will not 
adapt their offer quickly to market needs, which will create the risk of falling out 
of the market. On the other hand, it is anticipated that the elimination of milk 
quota will be conducive to consolidation of the market, in particular the creation 

20 B. Kuziemska, K. Pieniak-Lendzion, P. Klej, Zastosowanie nowoczesnych rozwiązań logi-
stycznych w rolnictwie, “Zeszyty Naukowe Uniwersytetu Przyrodniczo-Humanistycznego w Sie-
dlcach”, Series: Administracja i Zarządzanie, 2016, No. 36(109), pp. 173–181. 

21 Interview with the Minister of Agriculture and Rural Development Dr Marek Sawicki at 
http://www.money.pl/gospodarka/wiadomosci/artykul/kwoty-mleczne-odchodza-do-lamusa-
-dzis,96,0,1749088.html (visited January 17, 2017); M. Sznajder, Skutki likwidacji kwot mlecznych 
dla mleczarstwa polskiego, Opinie i ekspertyzy. Kancelaria Senatu, Warsaw 2010; B. Czyżewski, 
M. Śmigala, Instytucjonalne przesłanki rozwoju gospodarstw mleczarskich w Polsce, “Journal 
of Agribusiness and Rural Development” 2012, No. 3(25), pp. 81–99; P. Szajner, Wpływ likwidacji 
kwot mlecznych i zmian regulacji rynku mleka na perspektywy rozwoju polskiego mleczarstwa, 
Instytut Ekonomiki Rolnictwa i Gospodarki Żywnościowej – Państwowy Instytut Badawczy, 
Warsaw 2013, p. 12; P. Szajner, Ocena wpływu likwidacji kwot mlecznych na konkurencyjność pol-
skiego mleczarstwa w kontekście teorii ekonomii, “Zeszyty Naukowe Szkoły Głównej Gospodar-
stwa Wiejskiego w Warszawie. Problemy Rolnictwa Światowego” 2012, No. 12(27), pp. 104–112; 
A. Baer-Nawrocka, E. Kiryluk-Dryjska, Wpływ likwidacji kwot mlecznych na sytuację produkcyj-
ną i ekonomiczną producentów mleka w Unii Europejskiej (wyniki symulacji modelowych), “Wieś 
i Rolnictwo” 2010, No. 3; M. Karolewska, Polskie duże gospodarstwa specjalizujące się w produk-
cji mleka na tle gospodarstw z wybranych krajów europejskich, “Roczniki Naukowe Rolnictwa” 
2006, Series G, No. 93(1); D. Komorowska, Koncentracja produkcji mleka w Polsce, “Zeszyty 
Naukowe Ekonomiki Organizacji Gospodarki Żywnościowej” 2006, No. 61.

22 See http://www.consilium.europa.eu/pl/policies/cap-reform/common-market-organisation/ 
(visited January 17, 2017).
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of larger processing plants that will be able to receive from farmers produced 
milk. The elimination of milk quotas could mean a drop in profitability of small 
producers.

With regard to control measures of supply, the sugar quota system will expire 
on September 30, 2017. The framework provisions governing contracts between 
sugar factories and manufacturers will remain in force after that date. In addition, 
it will still be possible to receive subsidies for private storage of white sugar.

The abolition of limiting the production of sugar and milk is a serious chal-
lenge for manufacturers due to the fairly strict respect of existing constraints, 
which resulted in an appropriate level of prices on the market. It provided the 
possible profitability of the business. The current loosening of the system of pro-
duction of quantities of milk and sugar can entail unpredictable and irreversible 
economic consequences for both producers and consumers.

As part of the reforms introduced in the milk sector a number of less impor-
tant or unused programmes were abolished (aid for the use of skimmed milk and 
skimmed milk powder in animal feed and casein). They proved to be ineffective 
in 2008–2013 in terms of the objectives which they were to pursue.

The purpose of the reform of the agricultural market is also to strengthen 
farmers’ bargaining power in negotiations with the food processing industry and 
supermarket chains, enabling them in particular more effective joining in forces 
in manufacturer organisations and interbranch organisations. This should in the 
long run allow to maintain a stable profit margin.

According to recital 132 of Regulation 1308/20013 interbranch organisations 
can play an important part in allowing dialogue between actors in the supply 
chain, and in promoting best practices and market transparency. For example, 
only the measures set out in art. 157 can be included in tasks of interbranch organ-
izations in the milk market: improving knowledge and the transparency of pro-
duction and the market; helping to coordinate better the way the products of the 
milk and milk products sector are placed on the market, in particular by means 
of research and market studies. Furthermore, promoting consumption of, and pro-
viding information on, milk and milk products in both internal and external mar-
kets; exploring potential export market; promoting integrated production or other 
environmentally sound production methods.

Bringing together farmers in larger organisms of manufacturers which are to 
be the established interbranch organisations is to cause that the level of achieved 
prices for offered products on a given market can be higher from that which a single 
agricultural producer could achieve. Only well-organised entities with sufficient 
force in the market will be able to negotiate a satisfactory price for manufactur-
ers of large customers, such as retail chains or supermarkets. Strengthening the 
legal position of interbranch organisations and the extension of the scope of their 
activities will certainly contribute to increasing the profitability of agricultural 
production for members of such organisations. The regulations in force should 
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also be a guarantee for consumers that allows easy identification of individual 
suppliers of agricultural products. The longstanding groups of producers operat-
ing in the agricultural market also as wholesale organisations may be a good basis 
for the creation of interbranch organisations.

With regard to trade with third countries, most of the existing legal solu-
tions were maintained. One of the more observable changes is to maintain export 
refunds to third countries only for certain products and, where conditions on the 
internal market meet the conditions required for the application of exceptional 
measures. However, export of subsidized goods has been limited. This is to pro-
tect the EU budget against excessive subsidizing of agricultural products, which 
for various reasons were subsidized.

The new regulations maintained the competition rules containing in the regu-
lation; they mainly concern the rules contained in art. 101–109 TFEU. These pro-
visions applied directly to the agricultural markets – with exceptions, which are 
provided for in Regulation 1308/2013. Deviations from the application of compe-
tition rules in the agricultural sector are associated with a number of exceptions.

The CAP reform implies, in principle, that competition should do without 
state aid. In various sectors of the economy, however, there are such factual and 
economic situations that the state must step in with their decisions to protect the 
values   of a higher order, for example, as mentioned above the health and life 
of consumers of agricultural products and foodstuffs. The regulation requires that 
under state aid art. 107–109 TFEU are applied directly, which undoubtedly limits 
the current historically established specific construction of public aid for agricul-
ture due to the protection of farms and the possibility of excluding the general 
competition rules on an exceptional basis due to the implementation of the objec-
tives of the CAP23.

The presented selected legal problems and institutions introduced by the 
reform of the agricultural market after 2013 allow the preliminary evaluation 
of their functioning and implementation. They fit into the wider context of the 
CAP reforms carried out in the system of area payments or in the rural develop-
ment policy. In European science, the reforms performed are judged as compre-
hensive and constituting “a rediscovery of agriculture as a production business, 
and agricultural law as a set of standards teleologically organised”24. The new 
regulations are even called European codes of agriculture25. Regulation 1308/2013 
is considered to be one of them. One should agree with the above assessment. 
The CAP reform after 2013 for the first time presents the EU agricultural policy 

23 Cf. P. Czechowski, Proces dostosowania polskiego prawa rolnego i żywnościowego do pra-
wa Unii Europejskiej, Warsaw 2001, pp. 247–274. 

24 F. Albisini, Europejskie kodeksy rolnictwa i ponowne odkrycie rolnictwa jako działalności 
produkcyjnej, (in:) P. Litwiniuk (ed.), Kwestia agrarna. Zagadnienia prawne i ekonomiczne, War-
saw 2016, p. 352. 

25 Ibidem. 
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as an organised mechanism of legal instruments for the coherent implementation 
of specific goals. It is also defined as “awareness of the need for a system and 
chain nature of the agricultural policy”26. In this context, the evaluation of reg-
ulations concerning the organisation of the agricultural market should be done 
with consideration of other essential elements of the CAP reform27. They also 
incorporate a very important factor of environmental protection in the process 
of agricultural production28. It is recognized as one of the elements of the concept 
of agricultural ownership determined by Andrzej Stelmachowski.

Undoubtedly, the desired and necessary changes are steps to facilitate the 
launch of public aid in respect of subsidizing agricultural production in the case 
of unexpected market events. This mechanism so far applies to a situation of the 
occurrence of a threat of outbreaks of disease in animals, less often plants. Pub-
lic support allows agricultural producers to survive a difficult period associated 
with the inability to achieve revenue due to the necessity of getting rid of the 
infected herd. This institution will find more and more frequent application due 
to the emergence of new outbreaks and new emerging diseases. Significant legal 
solutions were tested in this scope in selected EU countries on the occasion of the 
fight against the “mad” cows disease. This is already used for instance in the fight 
against the African swine fever. In this respect, the new regulations not only pro-
tect agricultural producers against excessive loss of income but also protect the 
life and health of consumers against the possibility of acquiring infected products.

These regulations should be welcomed, as they are a necessary extension 
of the mechanisms of state intervention with new legal mechanisms. Only the 
state can meet such challenges as the active introduction of mechanisms to com-
bat animal diseases, for example by means of administrative closures of out-
break areas in which production is carried on. Public administration bodies also 
received mechanisms for the formation of sanitation mechanisms and the elim-
ination of potentially affected herds. The mechanisms of free market regulation 
would not be sufficient in this regard. The fight against the “mad” cows disease 
proved to be effective thanks to mechanisms of state intervention.

The elimination of the production quotas for milk and sugar should be 
assessed with some degree of uncertainty. The mechanism developed in 1984 
was to reduce excess products in the milk market. In 2008, and then in 2013, 
when it was decided to eliminate quotas, an opposite economic phenomenon 
was observed. Globally, the demand for milk and milk products is expected to 
increase by 2%. There was a need for response to the growing demand for milk 

26 Ibidem, p. 344. 
27 M. Nucera, G. Ferrari, A. Finizia, S. Merciai, A. Sorrentino, The role of Producer Organ-

isations in the vegetable value chain: an application to the red chicory from Veneto, “Rivista di 
Economia Agraria” 2016, No. 71(1), pp. 100–114.

28 S. Prutis, Ochrona środowiska za pomocą instrumentów prawno-finansowych Wspólnej 
Polityki Rolnej, “Studia Iuridica Agraria” 2015, Vol. XIII, pp. 39–64. 
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products. Quotas caused not only a limit in this production, but resulted in severe 
penalties. Only for 2014, Polish farmers (over 70 thousand farmers) who crossed 
the national quota by 6.5% should pay about PLN 800 million in penalties.

Thorough scientific evaluation will be able to be performed only in a few 
years, when the effects of the elimination of milk quotas will be able to be evalu-
ated using economic analysis. Today, however, two economic phenomena can be 
observed in this regard. On the one hand, the increase in milk production. Only 
in Poland it is recorded at 14%. It responds to the internal demand and increasing 
exports in this field. On the other hand, an increase in milk supply in the market 
affect price reduction. In 2015, a hectolitre of milk in Poland cost PLN 121 which 
accounted for 20% less than in the corresponding previous period in 2016: already 
PLN 10529. The abolition of milk quotas in the short term may lead to market vol-
atility. In the longer term it will lead to increased competitiveness of the European 
Union in this sector in global markets by providing export opportunities of both 
surplus milk products as well as products especially produced for this purpose.

Currently, the abolition of milk quotas in the market for individual farmers 
should be assessed through the reduction in the profitability of production and 
a significant drop in milk prices. Without special assistance schemes, it seems 
that a large part of small farmers will have to liquidate their herds.

The elimination of quotas itself by assumption is to contribute to the consolida-
tion of production and to achieving higher revenue30. The creation of free-market 
principles in the market of milk and sugar is a challenge for modern agriculture. 
It is also a challenge for the management model of agriculture. Currently, it is the 
market and its right that are to decide on the profitability of producers of milk or 
sugar31, rather than administrative mechanisms for determining the level of sub-
sidies and penalties for production carried out.

A response to these challenges is presented in the article on strengthening 
the role of interbranch organisations. The orientation of agricultural production 
towards specialization in large market actors is to facilitate the selling of products 
for manufacturers, at prices that enable to achieve an adequate income. This solu-
tion should be assessed positively in particular in connection with the strengthen-
ing of the position of agricultural producers in the Rural Development Programme 
2014–2020. Consolidation of production in the system of interbranch agreements 
may also facilitate price negotiations with major customers, such as retailers32.

29 See http://www.farmer.pl/produkcja-zwierzeca/bydlo-i-mleko/konca-obnizek-cen-mleka-
nie-widac,63899.html (visited January 17, 2017). 

30 A. Niewiadomski, Wspólna Polityka Rolna po 2013 r. – wybrane problemy prawne, “Stu-
dia Iuridica Agraria” 2015, Vol. XIII, pp. 117–132. 

31 M. Maitah, H. Řezbová, L Smutka, K. Tomšík, European Sugar Production and its Con-
trol in the World Market, “Sugar Tech” 2016, No. 18(3), pp. 236–241.

32 A. Suchoń, Grupy i organizacje producentów rolnych wobec wyzwań Wspólnej Polityki 
Rolnej 2014–2020, “Studia Iuridica Agraria” 2015, Vol. XIII, pp. 133–150. 
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Interbranch agreements can also to a greater extent set the specialization 
of production, which will increase the ability to export manufactured prod-
ucts. New market mechanisms prefer the possibility of increasing the presence 
of agricultural products from the European Union in global markets33. This mech-
anism will not only allow individual producers united in the interbranch agree-
ments to maintain themselves on the market, but in the long run it will increase 
the competitiveness of agricultural products from the European Union34.

The new regulations of the agricultural market are also to lead to ensuring 
the implementation of one of the fundamental objectives of the CAP which is to 
ensure security of supply, thereby ensuring food security. However, it should be 
stressed that today there is a departure from the determination of food safety, for 
food security35. It connects to the protection of the environment and sustainable 
food production, or “global food security”. These regulations, included not only 
in this Regulation will increase the competitiveness of European agriculture and 
its presence in global markets. In this context, the transatlantic agreements cited 
at the beginning of the article should, if possible, take into account the new jurid-
ical approach to food security in European law.

Activities related to market activity are also subject to major growth36. These 
European “codifications” introduced in 2013 in agriculture allow to link the sys-
tem of agricultural markets and other actions of active farmers. In some Member 
States, such as Italy, adequate legal mechanisms have already been put in place 
enabling the functioning of the domestic market in a changed legal reality37. 
The Polish legislator has not taken any major actions in this respect. It should de 
lege ferenda be recommended to review the European regulations with regard to 
national regulations. National regulations relating to the organisation of agricul-
tural markets do not exist in practice. There are also no effective mechanisms for 

33 J. Strojny, Wpływ eksportu rolno-żywnościowego na produkcję krajów UE, “Journal 
of Agribusiness and Rural Development” 2016, No. 2(40), pp. 433–442. 

34 J. P. von Germeten, M. Hartmann, Analysis of Rural and Urban Supply Chains in the 
European School Fruit Scheme Using Qualitative Interviews and Network Analysis of Content, 
“Journal of Hunger & Environmental Nutrition” 2016, Vol. 11, issue 4, pp. 1–25.

35 F. Albisini, Europejskie kodeksy rolnictwa…, (in:) P. Litwiniuk (ed.), Kwestia agrarna…, 
p. 353; cf. also P. Wojciechowski, Cele prawa żywnościowego, “Studia Iuridica Agraria” 2014, 
Vol. XII, pp. 45–64; M. Korzycka-Iwanow, P. Wojciechowski, Administrative Sanctions in the 
Managment of Food Safety, “European Food and Feed Law Reviev” 2014, No. 4, pp. 216–222; 
P. Wojciechowski, Model odpowiedzialności administracyjnej w prawie żywnościowym, Warsaw 
2016; A. Suchoń, Krótki łańcuch dostaw żywności – wybrane problemy prawne, “Logistyka” 2015, 
No. 6, pp. 1531–1537; M. Korzycka-Iwanow, P. Wojciechowski, Żywność ekologiczna w prawie 
USA i Unii Europejskiej, “Studia Iuridica Agraria” 2015, No. 13, pp. 19–38; S. Kowalczyk, Bezpie-
czeństwo i jakość żywności, Warsaw 2016. 

36 A. Kapała, A. Suchoń, Z prawnej problematyki tzw. aktywności powiązanych z działalno-
ścią wytwórczą w rolnictwie w Polsce i we Włoszech, (in:) P. Litwiniuk (ed.), Kwestia agrarna. 
Zagadnienia prawne i ekonomiczne, Warsaw 2016, p. 317 et seq. 

37 Ibidem, p. 334. 
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national aid for producers operating in this market. This is all the more impor-
tant that the current European regulations allow for “gradual granting to Member 
States broad areas of freedom in a particular division of activities”38. It depends 
only on the Polish legislators whether these new mechanisms of freedom will 
be used and entered in the process of re-nationalization of the CAP,39 as well 
as in “practical recovery of subsidiarity by Member States”40.

The discussed elements of the reform of the agricultural market undergo 
further evolution and change. Economic progress and an increase in threats to 
animal and plant health can force the search for further solutions for effective 
aid to agricultural producers. A challenge is also the maintenance of the prin-
ciples described above in the context of the transatlantic trade agreements. The 
collision of two or three different legal systems and various market systems can 
cause unexpected changes whose scope and effects are still difficult to predict 
and de lege ferenda directed at the national legislature.

NEW ORGANIZATION OF THE AGRICULTURAL MARKET IN THE 
EUROPEAN UNION AFTER THE REFORM OF THE COMMON 

AGRICULTURAL POLICY AFTER 2013

Summary

The article presents the basic elements of the Common Agricultural Policy reform 
after 2013 in relation to the organisation of the single agricultural market. The problems 
arising from the current regulations are discussed. Reference is made to some legal 
mechanisms in the context of their use in Poland. In particular, it presents views on the 
abolition of the quota system in agricultural production or the introduction of instruments 
of exceptional support to producers in an extraordinary situation on the agricultural 
market.

38 F. Albisini, Europejskie kodeksy rolnictwa…, (in:) P. Litwiniuk (ed.), Kwestia agrarna…, 
p. 346.

39 Ibidem, p. 347. 
40 Ibidem, p. 349. 
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PRECEDENTS

1. THE MEANING OF TRANSNATIONAL LAW

Except for some federal states, the contemporary state is still being identi-
fied with the nation-state which is generally considered the essential precondi-
tion of any legal order. We simply believe that there is no law without this kind 
of state. The nation-state is the only lawmaker. Also most constructs of legal and 
political theory and even legal history are traditionally associated with the state. 
However, in the Middle Ages there could be a royal power in the absence of the 
state. As having such a power was described the Saxon dynasty of the Ottonians 
(919-1024)1. But together with royal power without the state we can also imagine 
law without the state. This is all the more true as, according to some philosophers, 
within the so-called “postnational constellation” the dynamics of globalization 
has already undermined the dominance of the nation-state as a model of political 
organization2.

The modern concept of law without, or beyond, the state means transnational 
law, a term which contemporarily remains “widely invoked but rarely defined 
with much precision”3. Certainly, it is neither the law of the nation-state nor inter-
national law, but a third category which lies somewhere between the two. The 
subjects of transnational law are not necessarily states, but also other, mostly 
private, entities and individuals. Such a concept of transnational law was invented 
by Philip C. Jessup (1897–1986), an American judge of the International Court 
of Justice in the Hague, in his homonymous monograph, published some sixty 
years ago4. Now we consider as transnational the legal regulation of the Internet, 
of multinational corporations, of sports, of international arbitration, of the proce-

1 G. Althoff, Die Ottonen. Königsherrschaft ohne Staat, Stuttgart–Berlin–Köln 2000.
2 J. Habermas, Postnational Constellation, Cambridge MA 2001, pp. 58–112.
3 R. Cotterrell, What Is Transnational Law?, “Law & Social Inquiry” 2012, No. 37, p. 501.
4 P. C. Jessup, Transnational Law, New Haven 1956.



74 TOMASZ GIARO

dure of human rights protection and of global administrative law5. As the oldest 
transnational legal system is often mentioned the trade law of the Middle Ages 
called ius mercatorum or lex mercatoria.

However, I am going to present different and partially older examples. As 
a matter of fact, in European culture a newly born baby is immediately chris-
tened, but in history it is not at all unusual that a name emerges much later than 
its object. On the contrary, transnational, cross-border or transborder law6, called 
also transjurisdictional law, is considered a new kind of law which best embodies 
trends of the globalization age. It reflects the situation of world society that abol-
ishes distances and ignores borders. Thus, transnational law is treated by numer-
ous legal scholars as the synonym of global law. Nevertheless, we must remember 
that transnational networks are still far away from universalism and humanism, 
frequently generating rather inequality and injustice.

2. THE ROMAN PRINCIPLE OF PERSONALITY

The contemporary scholarship of legal history and comparative law limits gen-
erally its interest in legal regulations independent from the state, as well as in the 
history of legal pluralism and the germane phenomenon of transnational law, to 
the Middle Ages7. However, such reflections should be extended also to the legal 
systems of antiquity. As a matter of fact, the ancient and medieval principle of per-
sonality of law, as opposed to the modern principle of territoriality, is based upon 
the transborder applicability of legal norms and even entire legal orders8.

Already the oldest Roman ius civile meant originally a legal system reserved 
exclusively to the citizens (cives) or members of the Roman community (civitas). 
Moreover, the Romans always carried their law with them, e.g. in 59 AD apos-
tle Paul claimed famously his personal status of civis Romanus in order to be 
exempted from a Judean territorial law (Acts of the Apostles 22, 27)9. At least 

5 G.-P. Calliess, P. Zumbansen, Rough Consensus and Running Code: A Theory of Transna-
tional Private Law, Oxford 2010, pp. 97–100.

6 F. Werro, Is There Such a Thing as Transnational Law?, (in:) Suggestions for Defining the 
Object of Transnational Legal Studies, (in:) S. Keller, S. Wiprächtiger (eds.), Recht zwischen Dog-
matik und Theorie: Marc Amstutz zum 50. Geburtstag, Zürich 2012, pp. 311–330. 

7 B. Z. Tamanaha, Understanding Legal Pluralism: Past to Present, Local to Global, “Syd-
ney Law Review” 2008, No. 30, pp. 377–380; N. Jansen, Legal Pluralism in Europe, (in:) L. Niglia 
(ed.), Pluralism and European Private Law, Oxford 2013, pp. 109–130.

8 S. L. Guterman, The Principle of the Personality of Law in the Early Middle Ages, “Uni-
versity of Miami Law Review” 1966, No. 21, pp. 259–348.

9 S. A. Adams, Paul the Roman Citizen: Roman Citizenship in the Ancient World and its Im-
portance for Understanding, (in:) S. E. Porter (ed.), Paul: Jew, Greek, and Roman, Leiden–Boston 
2008, pp. 309–326.
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in this sense of extraterritorial application Roman law may be qualified as the 
first transnational law in history. Certainly, during the period of the Principate, 
which started in 27 BC, the possibility of dual citizenship emerged10, as the citi-
zens of Greek city-states, reduced now to the simple status of cities, could addi-
tionally acquire the citizenship of the Empire.

We must also remember that the original Roman meaning of ius privatum – 
as distinguished from the later usage in Cicero (partitiones oratoriae 130) and 
Ulpian (D. 1,1,1,2) – is not law informed by private interests, but literally “law 
privately made”, i.e. legal order produced autonomously by private parties with-
out any intervention of state agencies. The Romans of the archaic period dis-
tinguished between lex privata and lex publica, in other words between private 
and public statute. The former meant a “regulation issued by the owner” (lex rei 
suae dicta) in the sense of a statute given by him to his own thing or property. 
In reference to contract law, such clauses were also often qualified as “law of the 
contract” (lex contractus)11.

As opposed to the usual lex data, i.e. a public statute promulgated by the pop-
ular assembly of Rome, a lex dicta is a regulation issued by a private person for 
the governance of his property which could include a term in an informal contract 
such as sale, lease and similar or a solemn oral instruction (nuncupatio) to the for-
mal legal transaction of mancipatio12. According to the archaic Law of the Twelve 
Tables (Tab. 6,1), as one has disposed orally, so be the law (uti lingua nuncupassit, 
ita ius esto). At the end of the Republic, Cicero (partitiones oratoriae 130) enu-
merates as constituent parts of ius privatum, wills (tabulae), informal agreements 
(pactum) and formal contracts (stipulatio)13.

3. THE ROMAN “LAW OF NATIONS”

We have previously defined the old Roman ius civile as a privilege of Roman 
citizens. In consequence, even in case of martial conquest, the Romans did not 
even think of imposing their private law on defeated peoples and tribes. These 

10 U. von Lübtow, Das römische Volk. Sein Staat und sein Recht, Frankfurt am Main 1955, 
pp. 656–657.

11 M. Kaser, Römische Rechtsquellen und angewandte Juristenmethode: ausgewählte, zum 
Teil grundlegend erneuerte Abhandlungen, Wien 1986, pp. 70–83.

12 H. F. Jolowicz, B. Nicholas, A Historical Introduction to the Study of Roman Law, Cam-
bridge 1972, p. 386. 

13 M. Kaser, “Ius publicum” und “ius privatum”, “Zeitschrift der Savigny-Stiftung für 
Rechtsgeschichte. Romanistische Abteilung” 1986, No. 103, pp. 58–59; Z. Végh, Ex pacto ius. Stu-
dien zum Vertrag als Rechtsquelle bei den Rhetoren, “Zeitschrift der Savigny-Stiftung für Rechts-
geschichte. Romanistische Abteilung” 1993, Vol. 110, pp. 277–280.
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peoples had to use their own laws, since they were not granted access to the Roman 
one. However, Roman expansion during the later Republic, particularly in the 
period between the first (264-241 BC) and the second Punic war (218-201 BC), 
provoked the necessity of considering alien legal customs in Roman courts. Since 
ius civile did not apply to foreigners, in 242 BC the special office of praetor per-
egrinus was established to handle their cases, as well as litigations between them 
and the Romans.

Disregarding the formalities of ius civile the praetor peregrinus promoted 
a new legal subsystem called “the law of nations” (ius gentium)14. It was part 
and parcel of Roman law which sacrificed the ancient formalism to the needs 
of international trade and admitted the Greek language even in old transactions 
of purely Roman origin. These new rules were also later applied in transactions 
between Roman citizens, leading finally to a fusion of both systems. The ius 
gentium, born as customary commercial law, was particularly influential in the 
contractual field, primarily by strengthening the element of reciprocal confidence 
( fides) between the parties.

The last thing to consider with reference to the Roman antiquity is the repub-
lican jurists’ law which in view of its sources may be qualified as a private legal 
order15. As a matter of fact, the old jurists’ law of the Republic consisted mainly 
of the activity of advising private clients. However, it is necessary to note that all 
these juristic pieces of advice, as well as additional interpretations given by the 
jurists, were purely private opinions. Only during the Principate, was the for-
mal right to issue opinions sanctioned in advance by the Emperor, conferred on 
some outstanding jurists. The fact that their activity was considered source of law 
is proved by their very names: auctores or conditores iuris16.

Roman private law, produced principally by the jurisprudence of the western 
part of the Roman Empire up until the end of the 3rd century AD, was known later 
on in the East only in the public law schools of Beirut and Constantinople. Their 
work was compiled in Byzantium during the 6th century in the law books of Jus-
tinian, called later Corpus Iuris Civilis. The reflection on its content and inter-
pretation was in a certain sense continued in Europe during the late Middle Ages 
by the so called learned law (droit savant) of the jurists, since in the Holy Roman 
Empire lacked any imperial enactment ordering the official reception of Roman 
law17.

14 S. Meder, Ius non scriptum – Traditionen privater Rechtssetzung, 2nd ed., Tübingen 2009, 
p. 25; R. Domingo, The New Global Law, Oxford 2010, pp. 6–11.

15 A. A. Schiller, Jurists’ Law, “Columbia Law Review” 1958, No. 58, pp. 1226–1238; 
S. Meder, Ius non scriptum..., pp. 129–130.

16 R. Quadrato, Gaius dixit: la voce di un giurista di frontiera, Bari 2010, pp. 93–114.
17 N. Jansen, R. Michaelis, Private Law and the State. Comparative Perceptions and Histo-

rical Observations, “Rabels Zeitschrift für ausländisches und internationales Privatrecht” 2007, 
Vol. 71, No. 2, pp. 375–376; N. Jansen, Das gelehrte Recht und der Staat, (in:) R. Zimmermann 
(ed.), Globalisierung und Entstaatlichung des Rechts, Vol. II, Tübingen 2008, pp. 159–186.
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4. THE MEDIEVAL ROMAN-CANON IUS COMMUNE

The opinion that transnational law has a glorious medieval genealogy is very 
common among legal historians. Therefore, in reference to the Middle Ages we 
are not hoping to discover many new phenomena. However, we may possibly 
improve their interpretation. Indeed, the conventional scholarly view usually rep-
resents the medieval legal order of “both laws”, i.e. the Roman-canon utrumque 
ius, first of all as the law common to the whole Europe during the era preceding 
the codifications of the 19th century. In consequence, the utrumque ius is treated 
either as a medieval forerunner of modern model projects of European private 
law, such as DCFR, CESL etc., or even of the world law in the sense of a cosmo-
politan unitary law.

As a matter of fact, the medieval ius commune was a legal system common 
for most of continental Europe. However, already the coeval canon law, based 
on the ancient Roman law with whom the universal Roman Church lived by 
(ecclesia vivit lege Romana), was considered binding by all the faithful of this 
Church regardless of their citizenship or nationality. Obviously, if we accept 
Frederic W. Maitland’s (1850–1906) excellent dictum that “the medieval church 
was a state”18, the conclusion about canon law as law without the state would be 
trivially incorrect. But the ius commune was also, to a certain extent, considered 
binding in England even after its departure from the universal Church as a result 
of the English Reformation during the 16th century19.

In consequence, canon law should be qualified not so much the forerunner 
of modern model projects of European private law, but rather the first trans-
national law in history. According to the American scholar Harold J. Berman 
(1918–2007) Western legal tradition emerged during the late Middle Ages as 
a transnational legal culture which was admittedly pluralistic, but essentially 
based upon canon law20. Its validity remained, indeed, independent from the sub-
jection of its addressees to any secular power. Moreover, canon law knew not only 
commands, but also numerous optionals, such as admonitions, exhortations and 
pieces of advice (consilia)21. These forms of soft law are still typical for today’s 
regulatory systems of transnational nature.

By some modern scholars the independency from the state, characterizing 
legal norms produced and considered binding regardless of any state power, 

18 F. W. Maitland, Roman Canon Law in the Church of England, London 1898, p. 100.
19 R. H. Helmholz, Roman Canon Law in Reformation England, Cambridge 1990, pp. 147–148.
20 H. J. Berman, Law and Revolution. The Formation of the Western Legal Tradition, Vol. I, 

Cambridge MA–London 1983, pp. 10–11; L. Viellechner, Transnationalisierung des Rechts, 
Weilerswist 2013, pp. 15–17.

21 T. Giaro, Dal soft law moderno al soft law antico, (in:) A. Somma (ed.), Soft law e hard law 
nelle società postmoderne, Torino 2009, pp. 83–99.
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is attributed even to the whole system of the medieval ius commune, and thus to 
the Roman-canon legal order of “both laws” (utrumque ius)22. This legal order had 
been based upon the ancient canonical sources and the law books of Justinian, 
but it was interpreted and, in the last resort, at least partially, created by medieval 
jurists. Moreover, it is worthwhile stressing that they constructed in particular 
the inalienable rights of individual subjects, inaugurating the European tradition 
of human rights, “primarily by limiting the sovereignty of the prince”23.

5. PRIVATE LAW VERSUS TERRITORIAL PRINCIPLE

Even the victory of the modern territorial state over the old principle of per-
sonality did not lessen immediately the supratemporal position of private law 
which posed a fierce resistance to the public one. For instance the real union 
between England and Scotland, stipulated at the beginning of the 18th century, 
did not infringe the validity of the old Scots law; in a similar way hundred years 
later the British occupation of the Dutch colony at the Cape of Good Hope did not 
encroach upon the Roman-Dutch law which was there in effect previously. Even 
in the 1820s Friedrich Carl von Savigny (1779–1861) insisted that the destruction 
of the Holy Roman Empire by Napoleon in 1806 did not prejudice the validity 
of Roman law in Germany, exactly as the collapse of the Imperium Occidentis 
in the 5th century under the pressure of the migration of the peoples24.

As a matter of fact, starting from the 1558-capitulation of the city of Tartu 
(Dorpat) before Tsar Ivan IV the Terrible during the Livonian War (1558–1583), 
it was a standing rule of the pre-modern public international law in Europe that 
in case of capitulation the free practice of local religion remained guaranteed and 
the existing rights and privileges of the local population used to be confirmed25. 
In 1561 this rule was applied at the submission of Livonia under the Polish king 
Sigismund II Augustus, as well as of Estonia under the Swedish king Erik XIV. 

22 K. Pennington, Sovereignty and Rights in Medieval and Early Modern Jurisprudence: 
Law and Norms without a State, (in:) J. Sondel, J. Reszczyński, P. Ściślicki (eds.), Roman Law 
as Formative of Modern Legal Systems. Studies in Honour of Wiesław Litewski, Vol. II, Kraków 
2003, pp. 26–27.

23 K. Pennington, Sovereignty and Rights..., (in:) J. Sondel, J. Reszczyński, P. Ściślicki (eds.), 
Roman Law…, p. 27; id., The Prince and the Law 1200–1600. Sovereignty and Rights in the West-
ern Legal Tradition, Berkeley 1993, pp. 90–106.

24 T. Giaro, Alt- und Neueuropa, Rezeptionen und Transfers, (in:) T. Giaro (ed.), Modernisie-
rung durch Transfer zwischen den Weltkriegen, Frankfurt am Main 2007, p. 295.

25 J. von Ungern-Sternberg, Europäische Kapitulationsurkunden: Genese und Rechtsinhalt, 
(in:) K. Brüggemann, M. Laur, P. Piirimäe (eds.), Die baltischen Kapitulationen von 1710, Köln 
2014, pp. 17–42.
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We recognize this pattern also in the capitulations of Strasbourg to the French 
king Louis XIV in 1681 and in the surrender of Transylvania (Siebenbürgen) 
to the Holy Roman Emperor Leopold I Habsburg in 1692.

The Tsardom of Russia also acted according to the old patterns of the Ancien 
Régime during the Great Northern War (1700–1721). In the capitulations of Swed-
ish provinces Estonia and Livonia, stipulated in 1710, Emperor Peter the Great 
solemnly promised to respect the local rights and freedoms which were hitherto 
in force on these territories26. The promise concerned, however, only the Baltic 
German burghers and nobles to the exclusion of the Estonian and Latvian speak-
ing population. The same model of preserving rights and freedoms was applied by 
the Russian Empire at the turn of the 18th to the 19th century, namely in the capit-
ulations of Curlandia in 1795, stipulated directly after the third Polish partition, 
as well as of Finland, stipulated in 1809.

6. LEGAL PLURALISM OF RUSSIAN EMPIRE

In the Baltic provinces the pattern of autonomous legal order as an outcome 
of the above-mentioned capitulations lasted a very long time. Within this frame-
work in 1864 a codification of provincial law, comprising a private law code was 
enacted. The code, drafted in German by Frederic Georg von Bunge (1802–1897), 
relied heavily on the Pandect-science27. As the highest Russian court, the St. Peters-
burg Ruling Senate protected the Baltic code which at the technical-systematic 
level was much more sophisticated than the indigenous Collection of Laws (Svod 
Zakonov) of 1835, even if its content embodied the local tradition as opposed to 
the western one. In the late 19th century, the age of nationalism, however, the good 
old law of the Baltic Germans was increasingly questioned by the Russian central 
government which advocated imperial and pan-Slavic tendencies28.

The list of the manifestations of legal pluralism in the Russian Empire during 
the 19th century is not yet complete. In the lands east of the river Bug, which during 
the partitions of Poland-Lithuania were incorporated into Russia, until 1840s the 

26 J. von Ungern-Sternberg, Die Debatte um die baltischen Kapitulationen und Privilegien im 
19. Jahrhundert, (in:) M. Garleff (ed.), Carl Schirren als Gelehrter im Spannungsfeld von Wissen-
schaft und politischer Publizistik, “Baltische Seminare” 2013, No. 20, pp. 83–102. 

27 T. Giaro, Modernisierung durch Transfer – Schwund osteuropäischer Traditionen, (in:) 
T. Giaro (ed.), Rechtskulturen des modernen Osteuropa. Modernisierung durch Transfer im 19. 
und frühen 20. Jahrhundert, Frankfurt am Main 2006, pp. 307–308.

28 T. Anepaio, Die Justizreform von 1889 in den Ostseeprovinzen und das Baltische Privat-
recht, (in:) J. Eckert, K. A. Modéer (eds.), Geschichte und Perspektiven des Rechts im Ostseeraum, 
Frankfurt am Main 2002, p. 78.
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Third Lithuanian Statute was in effect29. Only subsequently were these territories 
brought under the regulations of the Russian Svod zakonov. Moreover, in the cen-
tral part of the Polish territory the French code civil applied which was introduced 
to the Duchy of Warsaw in 1807 by Napoleon. Even when the Napoleonic reign 
was replaced at the Vienna Congress of 1815 by the Holy Alliance, a pan-Euro-
pean reactionary peacekeeping organization, the code civil remained in force on 
the former territory of the Duchy, now occupied by the Russian Empire.

7. PRUSSIA AND THE TERRITORIAL PRINCIPLE

During the 19th century, the Russian Empire was a rather backward country 
which correspondingly followed the patterns of conduct typical of the Ancien 
Régime. By contrast, the very ambitious and aggressive Kingdom of Branden-
burg-Prussia had already acted at the end of the 18th century in the modern spirit 
of a territorial state. After the second partition of Poland-Lithuania30, sanctioned 
by the treaty of September 25, 1793, Prussia decided to resume the final elabora-
tion of the Allgemeines Landrecht für die Preussischen Staaten (ALR). This codi-
fication, common for the entire Prussian state, was nevertheless only a Landrecht 
which meant local law having a purely subsidiary force in respect to Roman law 
as the common law of the German Empire (Reich).

The Prussian code, or “The General Territorial Law for the Prussian States”, 
followed the doctrine of the so-called law of reason (Vernunftrecht), embracing 
not only private, but also public law31. Proclaimed on March 20, 1791, it was 
expected to enter into force on June 1, 1792, but on April 18, of the same year the 
Prussian king Frederic William II, who reigned in the years 1786–1797, suspended 
it without time limit in the framework of his conservative anti-revolutionary and 
anti-Enlightenment politics. However, after the second partition of Poland-Lithu-
ania the idea of enacting the code was dusted off by Prussia, this time as a means 
of integrating the large territories appropriated from Poland32.

As a matter of fact, apart from Gdańsk (Danzig) and Toruń (Thorn) these 
territories embraced the so-called South Prussia (Südpreußen) together with the 
cities of Poznań (Posen) and Gniezno (Gnesen) which centuries ago were a cradle 

29 T. Giaro, Alt- und Neueuropa..., (in:) T. Giaro (ed.), Modernisierung…, p. 297; S. Godek, III 
Statut Litewski w dobie porozbiorowej, Warszawa 2012, pp. 22–25.

30 J. Lukowski, The Partitions of Poland 1772, 1793, 1795, London–New York 1999, 
pp. 155–158.

31 G. Dilcher, Die janusköpfige Kodifikation. Das preußische Allgemeine Landrecht und die eu-
ropäische Rechtsgeschichte, “Zeitschrift für Europäisches Privatrecht” 1994, No. 2, pp. 446–469.

32 P. A. J. van den Berg, The Politics of European Codification. A History of the Unification 
of Law in France, Prussia, the Austrian Monarchy and the Netherlands, Groningen 2007, p. 79.
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of the Polish state. The province of South Prussia accounted for more than 57.000 
square km, being inhabited by over one million people. In this way, after some 
insignificant modifications, aimed in principle at satisfying conservative circles, 
on June 1, 1794 the Allgemeines Landrecht für die Preussischen Staaten eventu-
ally entered into force33. The Polish population of the above-mentioned territories 
was now subject to Prussian law. The personal principle and legal pluralism was 
over in Prussia, as later in Germany.

8. MODERN FORMS OF TRANSNATIONAL LAW

According to the previously mentioned classical definition of Philip C. Jes-
sup transnational law is “all law which regulates actions or events that transcend 
national frontiers. Both public and private international law are included, as are 
other rules which do not wholly fit into such standard categories”34. In this sense, 
the position of being a global power in international arbitration, as achieved by 
Switzerland, contributes to make Swiss law a transnational one, not because arbi-
tral proceedings frequently take place in Switzerland, but because Swiss law is 
there frequently chosen by the foreign parties and, therefore, becomes subject to 
an extraterritorial application35. However, it is not a case of lawmaking in narrow 
sense.

In respect of transnational lawmaking one thinks more naturally of customary 
commercial law which in antiquity and the Middle Ages emerged spontaneously 
across the state borders. That’s why also today transnational law is associated 
first of all with the law of international commerce. However, transnational effec-
tiveness of legal norms is known in the meantime to many other branches of law: 
to the transborder regulation of the Internet, of corporate governance, sports law, 
international arbitration, financial law, environmental law and the procedures 
of the protection of human rights36. Nothing more than transnational law is also 
the international criminal justice and the global administrative law, intensely dis-
cussed in recent times.

33 P. Hellwege, Allgemeines Landrecht für die Preussischen Staaten, (in:) J. Basedow, 
K. J. Hopt, R. Zimmermann (eds.), Handwörterbuch des Europäischen Privatrechts, Vol. I, 
Tübingen 2009, p. 52.

34 P. C. Jessup, Transnational Law..., p. 2.
35 T. Pfeiffer, Flucht ins schweizerische Recht?, (in:) Ch. F. Genzow, B. Grunewald, H. Schul-

te-Nölke (eds.), Zwischen Vertragsfreiheit und Verbraucherschutz. Festschrift für Friedrich Graf 
von Westphalen zum 70. Geburtstag, Köln 2010, pp. 555–567.

36 G.-P. Calliess, P. Zumbansen, Rough Consensus and Running Code..., pp. 97–100; T. Schul-
tz, Transnational Legality: Stateless Law and International Arbitration, Oxford 2014, pp. 151–184. 
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Taking into account not the branches of transnational law, but the geographic 
areas of its application, first of all the European Union must be mentioned. Due 
to its dense legal regulation and practice the European Union became recently 
a transnational legal space or even a transnational legal entity37. Within this space 
spontaneous regulations of transnational consumer contracts and of transnational 
corporate governance spread very quickly. As far as the legal nature of such 
transnational norms is concerned, we must conclude that they are neither statutes 
promulgated by nation-states, nor international treaties stipulated between them, 
even if all three are strictly interwoven with each other.

From the viewpoint of traditional theory of legal sources some of trans-
national norms belong undoubtedly to the customary law, some to the judge-
made law, particularly of the European Court of Justice and the European Court 
of Human Rights, finally some other – given the decisive role of lawyers in their 
formation – to the jurists’ law of legal experts38. It seems, moreover, that transna-
tional law implies rather a regulatory system giving advice in form of principles 
and standards rather than a strictly legal system commanding by means of com-
pulsory norms39. In such a heterogeneous landscape of research, further reflection 
on authority and legitimacy of transnational law will be certainly needed in the 
next future40.

TRANSNATIONAL LAW AND ITS HISTORICAL PRECEDENTS

Summary

The concept of transnational law is by many modern scholars identified exclusively 
with the global law or world’s law of the 21st century. However, in legal history we find 
much older cases of lawmaking which occurs without the intervention of state agencies 
or even beyond the state. From this point of view we analyze briefly the ancient Roman 
ius civile, the medieval canon law, the Roman-canon utrumque ius, the old-European 
capitulations and the cases of legal pluralism which could be found within the Russian 
Empire.

37 G.-P. Calliess, P. Zumbansen, Rough Consensus and Running Code..., p. 141.
38 K. Günther, Rechtspluralismus und universaler Code der Legalität, (in:) L. Wingert, 

K. Günther, Die Öffentlichkeit der Vernunft und die Vernunft der Öffentlichkeit: Festschrift für 
Jürgen Habermas (suhrkamp taschenbuch wissenschaft), Frankfurt am Main 2001, p. 564. 

39 B. Arts, D. Kerwer, Beyond Legalization?, (in:) Ch. Brütsch, D. Lehmkuhl (eds.), Law and 
Legalization in Transnational Relations, London–New York 2007, pp. 144–165.

40 R. Cotterrell, Legal Authority in a Transnational World (Autorytet prawa w świecie transn-
arodowym. Wykład im. Leona Petrażyckiego Wydział Prawa i Administracji UW 22 maja 2014 r.), 
Warszawa 2014, pp. 35–59.
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THE CONCEPT OF SOCIAL CITIZENSHIP 
OF THE EUROPEAN UNION IN THE LIGHT 

OF THE PHENOMENON OF SOCIAL TOURISM1

The basic assumption adopted in this article is that EU citizenship is derived 
from the special status that individuals have enjoyed within the internal market 
from as early as the 1980s. As a consequence of this origin, contemporary EU cit-
izenship has a special relationship with the freedoms of the single market and its 
sources in the rulings of the ECJ. Therefore, any violation of the central and pri-
mary nature of EU citizenship, i.e., the principle of equal access to, among other 
things, social rights, constitutes a regression in the process of integration. How-
ever, the counteracting of the phenomenon of so-called social tourism may also 
be evaluated as an expression of the dynamics of the integration processes. This is 
also accompanied by the renaissance of balanced rulings by the Court in Luxem-
bourg regarding the evaluation of social rights of economically inactive migrants.

This article poses the thesis that the Court in Luxembourg still extends spe-
cial protection to those citizens of member states who have exercised one of the 
freedoms of the internal market. This status quo persists, although over the last 
decade there has emerged a dominant trend to consistently legitimise activities 
undertaken by member states in order to control the motivations of migrating 
populations. Consequently, the Court accepts certain activities which limit the 
access of EU citizens to some social benefits if they are migrants from other 
member states. Of course, the Court does so under many conditions, predom-
inantly through the investigation of the proportionality of actions undertaken 
by the member states.

1 The following paper constitutes a part of the research conducted within the framework 
of the project funded by the grant No. 2015/17/B/HS5/00467 “Renationalising the Integration Pro-
cess in the Internal Market of the European Union”, financed by the National Science Centre 
of Poland. 
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1. INTRODUCTORY REMARKS

European integration is a project forged by the continent’s elites, an effect 
of pragmatic aspirations and political compromises. The first two decades of the 
Communities’ existence (between 1945 and 1975) are known as the period 
of “economic glory”. The European integration brought with it economic bene-
fits, and with time transformed the initial political motivation into an economic 
one. It was then possible to combine the elite’s project with tangible benefits for 
societies, as well as to secure a broad support for other initiatives undertaken as 
part of integration. From the beginning of the European integration process, the 
driving force of the entire project was its economic dimension. This was to be 
reflected through the establishment of the common market and by ensuring that 
individuals could exercise their economic freedoms2. That is why the introduc-
tion and protection of economic freedom became the priority of the community’s 
institutions and courts.

Over the years, a specific “market citizenship” developed. The year 1993 
marked the establishment of formal EU citizenship and, subsequently, special rela-
tions were forged between the earlier status of the individual, a subject of internal 
market freedoms, and the notion of political EU citizenship. The social and wel-
fare rights of individuals – both EU citizens and residents – were strengthened, 
thus enabling a deeper integration. The social rights in the EU’s legal system play 
a special role in the construction of EU citizenship as they add meaning to the 
notion of citizenship and go beyond the traditional, economic dimension of inte-
gration. This is the case because ensuring equal access to social rights provides 
individuals with a sense of participation and, consequently, shifts the essential 
meaning of free movement of people within the EU. Free movement of people has 
therefore been promoted to represent a much broader category of human rights, 
according to which it seems natural to include the migrating individuals in the 
host community, not just the host community’s economy. What links the con-
structs of market citizenship and social citizenship is the strong emphasis on the 
individual’s right to their status, and to rights which can be exercised effectively3.

Recently, political and economic citizenships have merged. However, this 
process has been confronted with resistance from some member states, particu-
larly the ones with wealthy social protection systems. This has been caused by 
the abuse of rights by migrants from other member states, i.e., through so-called 
social tourism. Social tourism is currently regarded as a significant threat to the 
financial stability of national social systems, and as a violation of the principle 
of fairness. The notion of social tourism most probably appeared for the first 

2 G. Majone, Europe as the Would-be World Power, Cambridge 2009, pp. 43–45.
3 E. M. Poptcheva, Freedom of movement and residence of EU citizens. Access to social 

benefits, European Parliamentary Research Service 10/06/2014, 140808REV1, p. 4.
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time in the Advocate General’s opinion in the Trojani case, in 20044. The rul-
ing in the case indicated, among other things, that social security systems of the 
member states – which are coordinated by EU law – are not being harmonised, 
and that this has led to their diverse structures. This, according to the Court, may 
lead employees to prefer some geographical areas – not as a natural consequence 
of a prospering market, however. The essence of the problem of social tourism is 
that freedom of movement is frequently overused in order to extort social benefits 
in host countries. In recent years the ECJ has ruled (see also the analysis later 
in this article) that EU citizens who are not involved in remunerated employment 
and reside in the territory of a different member state exclusively in order to avail 
themselves of its social protection system may be excluded from the possibility 
of taking advantage of some benefits not related to social contributions paid in the 
host country.

2. THE NOTIONS OF THE EU MARKET AND POLITICAL 
CITIZENSHIPS IN EU LEGISLATION AND ECJ RULINGS

EU citizenship is a dynamic institution which has evolved along with the 
development of the integration process. Sources of EU citizenship should not 
only be linked with the actual introduction of citizenship into the treaties that 
established the EU. This is because EU citizenship stems from the special status 
of citizens of the member states which created their internal market as early as 
in the 1980s. Market citizenship defines the position of the individual and their 
relationship with the community based on the community’s forms of protection 
of the individual from discrimination in each of the four free circulations. These 
instruments, formally contained in the treaties, were dynamically developed 
by ECJ in the 1980s.

When EU citizenship was formally established in 1992 by the Treaty of Maas-
tricht, it belonged to the sphere of political rhetoric and was an expression of the 
quest for the political legitimacy of integration5. However, in the Treaty of Amster-
dam (1999), in the Treaty of Lisbon (2009) and in the EU’s Charter of Funda-
mental Rights (2009), the rights of EU citizens were additionally strengthened. 
Currently, citizenship is an autonomous institution with a well-grounded scope 
of rights resulting from its status.

4 Trojani v Centre public d’aide sociale de Bruxelles (CPAS), C-456/02, ECLI:EU:C:2004:488.
5 J. H. H. Weiler in 1996 commented on the appointment of EU citizenship as a manifestation 

of cynicism of the political elite, see J. H. H. Weiler, Citizenship and Human Rights, (in:) J. A. Win-
ter, J. A. Curtin, A. E. Kellermann, B. de Witte (eds.), Reforming the Treaty on European Union, 
London 1996, p. 68.
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So far it has been EU citizenship that allowed incoming citizens in the same 
situation as the citizens of the host country to enjoy the same treatment, regard-
less of their country of origin. This approach has been confirmed by the Court 
many times. One of the most interesting rulings was the one in the Grzelczyk 
case on social rights, where the Court stipulated that “(...) article 20 of the TFEU 
precludes national measures which have the effect of depriving citizens of the 
Union of the genuine enjoyment of the substance of the rights conferred by vir-
tue of their status as citizens of the Union”6. The introduction of EU citizenship, 
therefore, significantly strengthened the rights of individuals. In particular, the 
Court ruled that citizenship is a sufficient reason for citizens to have the right 
to remain in the territory of another member state; thus, the Court regarded EU 
citizenship as the source of the right to freedom of movement7.

The relationship between EU citizenship and market citizenship, with its 
social dimension, is dynamic, just as European integration and legislation are 
dynamic. The dynamic and evolving nature of both these statuses is expressed 
particularly strongly in the gradual process of achieving the full form of EU cit-
izenship. The key rulings for the process are Cowan, Gravier or Luisi and Car-
bone (market citizenship8), as well as Martínez Sala, Bickel and Franz, Collins, 
Zhu and Chen or Zambrano (EU citizenship)9. However, in 1998 EU citizenship 
as an autonomous standard of EU law was still a fragmented concept, only par-
tially indicated in the Court’s rulings in the Martínez Sala case and in the opinion 
of the Advocate General and position of the Commission in the Sala case10.

Initially, the ECJ referred to the provisions of citizenship only in order to 
strengthen the exercise of the stipulations of treaties regarding the freedoms of the 
single market. In the Sala case, EU citizenship was for the first time referred to as 
an autonomous foundation of an individual’s rights.

However, we had to wait for most of (though not all) the elements of a consist-
ent interpretation until 2001, when the Court issued its ruling in the Grzelczyk11 
case. The ruling must be interpreted as a shift in the relationship between the 
treaty-based institution of EU citizenship and the directives on the right of resi-

 6 Case C-184/99 Grzelczyk, ECLI:EU:C:2001:31.
 7 Case C-413/99 Baumbast, ECLI:EU:C:2001:7091, item 84, as well as C-34/09 Gerardo Ruiz 

Zambrano v Office national de l’emploi, ECLI:EU:C:2002, p. 1177.
 8 Case 186/87 Cowan v Tresor Public, ECLI:EU:C:1989; Case 293/83 Gravier, ECLI:EU:C:593, 

Cases ECLI:EU:C:82 and ECLI:EU:C:83 Luisii Carobone v Ministero del Tresoro.
 9 See María Martínez Sala v Freistaat Bayern, C-85/96, ECLI:EU:C:1998, Case C-274/96 

Bickel, ECLI:EU:C:1998; Case C-92/92 Phil Collins and Patricia Im- und Export v Imtrat and EMI 
Electrola, ECLI:EU:C:2011:5145; Case C-200/02, Zhu and Chen, ECLI:EU:C:2002:26; Case 34/09 
Gerardo Ruiz Zambrano v Office national de l’emploi...

10 M. Żuk, Relacja między obywatelstwem Unii Europejskiej a swobodami rynku wewnętrz-
nego, Warsaw 2013, p. 12.

11 Case C-184/99 Grzelczyk, ECLI:EU:C:2001:31; ECLI:EU:C:2001:458.
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dence12. In its ruling, the Court developed the claim of the Sala case, i.e., that an 
EU citizen who legally resides on the territory of a host EU member state can 
invoke art. 18 TFEU in all situations which fall within the scope of the ratione 
materiae of EU law. The Court also indicated that such situations shall include 
situations associated with the exercise of the right to freedom of movement and 
residence on the territory of a different member state, as granted by art. 21 TFEU. 
However, the most recent rulings by the ECJ in the relevant cases seem to be 
more flexible than the above-mentioned ruling, or even seem to be shifting away 
from it.

3. EU CITIZENSHIP: ITS INSTITUTIONAL AND MATERIAL 
MEANING

EU citizenship meets the traditional tripartite definition of citizenship formed 
by participation in a democratic political community, commonality of interests 
and rights, and participation in social, economic and political processes taking 
place within the EU. The scope of membership is defined by art. 20.1 sentence 2 
of the TFEU: “Every person holding the nationality of a Member State shall be 
a citizen of the Union”. This is a definition of EU citizenship in its legal and 
institutional meaning and, at the same time, a foundation of the definition of EU 
citizenship in its material meaning13.

If an individual finds themselves in a particular situation, this fact may mean 
for them that their institutional and legal citizenship can be accompanied by the 
material dimension of the citizenship. In other words: an EU citizen in the mate-
rial meaning is only such a citizen of an EU member state whose legal situation 
is within the scope of application of the EU’s material law. A citizen of a member 
state in their purely internal/domestic situation is an EU citizen only in the legal 
and institutional (formal) meaning. Consequently, it is not always the case that 
an individual may find themselves in a situation where they can avail themselves 
of the material dimension of EU citizenship. This is still a source of many debates 

12 In particular, this pertains to Directive 2004/38/EC of the European Parliament and 
of the Council of April 29, 2004 on the right of citizens of the Union and their family members 
to move and reside freely within the territory of the Member States amending Regulation (EEC) 
No. 1612/68 and repealing Directives 64/221/EEC, 68/360/EEC, 72/194/EEC, 73/148/EEC, 75/34/
EEC, 75/35/EEC, 90/364/EEC, 90/365/EEC and 93/96/EEC, (Official Journal of Laws L 158), and 
Council Directive 2003/86/EC on the right to family reunification (Official Journal 251, p. 12) 
and Council Directive 2003/109/EC of November 25, 2003 concerning the status of third country 
nationals who are long-term residents (Official Journal 2004, L 16, p. 44). See more in M. Żuk, 
Relacja między obywatelstwem..., p. 17.

13 M. Żuk, Relacja między obywatelstwem..., p. 7.
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and disputes concerning both doctrine and practice14. If an individual is in a situ-
ation where EU law is applicable (i.e. the material meaning of citizenship applies), 
then this individual as an EU citizen who wishes to move in order to work or 
study in a different member state or enter into an international marriage, receive 
their pensions abroad, purchase and inherit property, vote or perform everyday 
activities such as online shopping from entities from other member states, is cov-
ered by the prohibition of discrimination stipulated in the treaties.

So far the Court has applied the construct of EU citizenship in a very instru-
mental manner, while still being able to achieve the just goal, i.e., the extension 
of the protection of the individual. However, the Court has most of all strived 
to extend the scope of application of EU law and, consequently, its own author-
ity15. This idea stems from the incomplete and complicated scope of application 
of EU material law, in particular regarding the freedoms of the internal market. 
In EU law we can distinguish between purely internal situations, i.e., factual 
states in particular member states, and situations involving a broadly understood 
cross-border component. In the first case we are dealing with (generally speak-
ing) EU citizenship in its material meaning, while in the second case we are faced 
with EU citizenship in its institutional and legal meaning16. The Court’s intention 
is for a maximum number of situations to be covered by EU law through a broad 
interpretation of EU law and cross-border components which constitute the ele-
ments linking national and EU law. Consequently, the Court strengthens EU citi-
zenship in its material meaning.

The cross-border component occurs when a certain legal and factual situation 
goes beyond the territory of one member state. The qualification of a case as an 
EU case or a purely internal case is, in practice, under the authority of the national 
court or administrative body (whether central or local) which applies the law. 
According to existing rulings by the ECJ, this qualification requires that specific 
criteria be taken into account. First of all, purely internal situations are beyond 
the scope of application of EU material law. Therefore, it is not admissible for an 
individual to invoke in their claims treaty regulations pertaining to the freedoms 
of the single market. In such cases, the right to issue pre-judicial legal questions 
to the ECJ is also excluded. The consequence of the adoption of the purely inter-
nal situation is the phenomenon ofreverse discrimination, which consists in an 
inferior treatment (e.g. through the application of higher productivity indices or 
service provision indices) of one’s own goods, employees or entrepreneurs. This 
inferior treatment results from the fact that in purely internal situations individu-

14 See A. Frąckowiak-Adamska, O istocie praw wynikających z obywatelstwa Unii, “Euro-
pejski Przegląd Sądowy” 2012, No. 10, p. 21 et seq.

15 S. Prechal, Competence Creep and General Principles of Law, “Review of European Ad-
ministrative Law” 2010, No. 3, p. 5. 

16 R. Grzeszczak, Zakres zastosowania prawa Unii Europejskiej, (in:) A. Zawidzka-Łojek, 
R. Grzeszczak (eds.), Prawo materialne Unii Europejskiej, 3rd ed., Warsaw 2013, p. 16 et seq.
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als cannot derive their rights from EU law, i.e., they cannot refer to EU regulations 
when acting against their own state (so-called á rebours, or reverse, discrimina-
tion)17. The Court is consistently broadening the scope of application of EU law 
to include situations that do not fit within the internal affairs/EU affairs formula 
described above. By doing so the Court also strengthens the material dimension 
of EU citizenship18.

4. FROM MARKET CITIZENSHIP TO EU CITIZENSHIP

The notion of “market citizenship” underlines the position of the addressee 
of the norm in the EU as regards the freedom of movement of persons (employees, 
service providers, entrepreneurs), or as a direct beneficiary of defined subjective 
freedoms, i.e., the freedom of movement of goods and capital. Despite the real 
protection that the EU law ensures for an individual, EU citizenship is limited 
to treating a person as a homo economicus. The protection covers the extent to 
which this also served the fundamental goal of the Union which, before the Maas-
tricht Treaty entered into force, was the construction of the internal market19.

Economic freedoms of a market citizen, accompanied by a broad spectrum 
of regulations of the rights of individuals, are often guaranteed by the direct 
effectiveness of the norms. That is why market citizenship is reflected particu-
larly strongly in the manner and intensity of rulings as implemented by the ECJ 
– which provides a narrow interpretation of exceptions from treaty-based free-
doms. Moreover, in order to ensure the effectiveness of these freedoms, the Court 
has shifted from thinking in terms of prohibition of discrimination to thinking 
in terms of the doctrine of market access. In cases which can be regarded as exem-
plifying the “market citizenship” approach20, the Court significantly expanded 
the earlier scope of application of the treaty in order to provide safeguards for the 
economic activity of individuals. The concept of market citizenship is at the foun-
dation of the success of EU integration and boils down to two theses: firstly, the 
only effective tool for the construction of an internal market is market citizenship; 
secondly, market citizenship has one objective: to construct the internal market. 
Integration at this stage of development of the EU is objectively deep-reaching, 

17 Case 175/78 Regina v Saunders, ECLI:EU:C:1979, p. 1129.
18 R. Grzeszczak, Zakres..., (in:) A. Zawidzka-Łojek, R. Grzeszczak (eds.), Prawo material-

ne…, p. 14.
19 A. Root, Market Citizenship: experiments in democracy and globalization, London 2011, 

p. 85.
20 Predominantly: the ruling of November 30, 1995 in case C-55/94 Gebhard, 

ECLI:EU:C:1995:411, p. 37, Case C-415/93 Bosman and others, ECLI:EU:C:1995:463, pp. 92–104, 
116–120.
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as it creates the freedoms for market citizens – and these freedoms can be applied 
in a broad spectrum of legal situations; at the same time, however, it is subjec-
tively narrow when compared to the scope of state citizenship or EU citizenship21.

The Court gradually expanded the status of an EU citizen by constructing 
market citizenship (Cowan, Carbone), combining it with the prohibition of dis-
crimination (e.g., in the Martinez Sala ruling) delineating the scope of the treaty 
through the fact of movement (as in Bickel and Franz), and finally by stipulating 
(in the Grzelczyk case) that EU citizenship is the fundamental status of the EU’s 
legal system. The freedom of movement of citizens was defined as the fifth fun-
damental and directly effective treaty freedom only later, in the Baumbast case 
ruling22. The ruling was of a ground-breaking nature for the development of the 
institution of EU citizenship – the Court ruled that art. 21 TFEU was directly 
effective. The Court also decided that the provisions of the Article were clear 
and precise and that they granted each EU citizen the right to stay within the 
territory of other EU member states. Therefore, the conditions of direct effec-
tiveness were met. According to the Court, therefore, an EU citizen may invoke 
this article before national courts and administrative bodies. Consequently, the 
conditions of exercising this law as provided by the EU’s derivative legislation 
or national legislation are exceptions to the rule of primary law and, as such, 
they must meet the condition of proportionality, i.e., they must be necessary and 
appropriate for the attainment of their goal. Due to the length constraints of this 
article, subsequent rulings of the Court will only be mentioned briefly. An inter-
esting case, which complemented the interpretation of the notion of citizenship 
and the nature of the rights resulting from EU citizenship, was the D’Hoop case23 
in which the Court allowed the citizen of an EU member state to invoke the pro-
hibition of discrimination resulting from EU citizenship. For some time now we 
have been able to prove that there is a lack of subordination of EU citizenship to 
the freedoms of the internal market. This is indicated by the most recent rulings 
by the ECJ, particularly in the Zambrano case where the court stated that “(...) 
article 20 TFEU precludes national measures which have the effect of depriving 
citizens of the Union of the genuine enjoyment of the substance of the rights con-
ferred by virtue of their status as citizens of the Union”. However, it must also be 
underlined that in subsequent cases, particularly in the Dereci24 and McCarthy25 
cases, the Court emphasised the special and unique character of situations where 
the Zambrano criteria may be applied. Recently, in the O, S26, case, the Court 

21 M. Żuk, Relacja między obywatelstwem..., p. 21 et seq.
22 Case C-413/99 Baumbast and R v Secretary of State for the Home Department, 

ECLI:EU:C:2002:493.
23 Case C-224/98, Marie-Nathalie D’Hoop v Office national de l’emploi, ECLI:EU:C:2002:432..
24 Case C-256/11, Murat Dereci and Others v Bundesministerium für Inneres ECLI:EU:C:2011:734. 
25 Case C-434/09 McCarthy, ECLI:EU:C:2014:2450.
26 Combined cases C-356/11 and C 357/11, O S., ECLI:EU:C:2012:776.
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confirmed that the principles set out in the Zambrano ruling are to be applied only 
in exceptional circumstances.

5. THE EU MODEL OF INTEGRATED SEPARATENESS 
AND THE RESULTING DIFFICULTIES IN THE PRACTICE 

OF THE APPLICATION OF THE LAW (“SOCIAL TOURISM”)

Over recent years the trend of convergence, integration or even unification 
of market freedoms has grown stronger due to the evolution of the format of EU 
citizenship. As internal market freedoms can be split into subjectively formulated 
freedoms (i.e., freedoms of movement of persons) and objectively formulated 
freedoms (i.e., freedom of movement of goods and capital), it is understandable 
that the relationship between these subjective freedoms and EU citizenship is 
much stronger. It also materialised in a more direct and complex manner. Conse-
quently, the relationship between internal market citizenship and EU citizenship 
can currently be described as a model of “integrated separateness”27. It is, there-
fore, not a unification of citizenship and internal market freedoms. Rather, it is 
a reflection of “integrated sovereignty” which characterises legal and political 
relations between member states and constitutes an EU-specific solution.

In the EU, the integration of diversity gives rise to structural problems and the 
separateness of a range of policies, as well as varied perspectives and interests28. 
The Union’s integration of diversity instead of unification refers to the rhetoric 
of integrated and separable sovereignties of the member states. For some time now 
this model has described the legal and political relationships within the EU and 
the EU’s relationship with the member states, which is particularly visible dur-
ing the current economic crisis. The model also means that at one moment of its 
development (the 1990s), the EU became the antithesis of a national state (member 
state)29. Although this subject is academically interesting, it extends beyond the 
limitations of this article. However, it must be underlined that the 1990s were 
a critical moment for the definition of the Union’s system, as it was during this 
time that an economic structure with a model of integration adopted in the 1950s 
began to turn into a hybrid political entity. This status quo has persisted and the 
evolution of EU citizenship seems to be the best proof of its persistence.

27 M. Żuk, Relacja między obywatelstwem..., p. 13.
28 M. Knodt, S. Princen (eds.), Understanding the European Union’s External Relations, 

Routledge 2005, p. 22 et seq.
29 D. Wincott, National States, European Union and Changing Dynamics in the Quest for 

Legitimacy, (in:) A. Arnull, D. Wincott (eds.), Accountability and Legitimacy in the European 
Union, Oxford University Press, Oxford 2002, p. 488.
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6. OPENING THE SYSTEMS OF SOCIAL CARE FOR MIGRANT 
WORKERS AND ECONOMICALLY INACTIVE PERSONS: 

THE SOURCE OF THE PROBLEM

The problem of the provision to migrants from other member states of access 
to host countries’ social systems became particularly clear precisely when, upon 
the introduction of EU citizenship, freedom of movement ceased to be guaranteed 
solely through work or economic activity. The consequent conclusion was that the 
right to benefits or even social assistance could not be limited solely to so-called 
economic migrants. Thus, a person’s status as economically active ceased to be 
decisive.

Consequently, the Court’s rulings gradually shifted away from linking full 
and equal access to all rights to remunerated employment or benefits paid out 
as a result of having employment. Today it in fact covers everything offered by 
the social protection system of the host country. This includes benefits which 
are independent of classic types of social insurance and granted regardless of the 
status of the insured30. As a result, persons without any sources of income – due 
to the continuation of their studies or because they are a jobseeker – have also 
been granted benefit privileges. Naturally, such persons are much more inter-
ested in social support of this kind. This whole situation has posed a challenge 
for national social protection systems, not just from the point of view of financial 
stability, but also from a political point of view. Serious doubts have been voiced 
as to the grounds for granting such benefits – they are funded from separate 
national budgets which are created from domestic tax revenue31. If we add the 
phenomenon of social tourism, i.e., taking advantage of the systems of wealthier 
countries and the general economic crisis, and view this coupled with anti-inte-
gration sentiment, we get a picture of an acute crisis of the key value and identity 
of integration, i.e., the principle of equal treatment and solidarity.

7. THE DYNAMISM OF ECJ RULINGS

Currently, Directive 2004/3832 is of key significance for the problem of social 
benefits and the right to stay in a foreign country. This act of law codifies the 

30 R. Geiger, D.-E. Khan, M. Kotzur (eds.), European Union Treaties. A Commentary. Treaty 
on European Union, Treaty on the Functioning of the European Union, Hart 2015, p. 253 et seq.

31 See D. Schiek, Perspectives on social citizenship in the EU – from status positivus to status 
socialis activus via two forms of transnational solidarity, “CETLS Online Paper Series” 2015, 
Vol. 4, issue 1, p. 14.

32 Directive 2004/38/EC of the European Parliament and of the Council of April 29, 2004 on 
the right of citizens of the Union and their family members to move and reside freely within the 
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relevant earlier rulings by the Court. It is also a living document and one of the 
most frequently cited documents in the Court’s rulings concerning the move-
ment of workers and also economically inactive persons. The directive is very 
dynamic as its content is shaped by rulings from Luxembourg. Without going 
into the details of directive 2004/38, it can be said that the document makes the 
legality of a stay within a host nation conditional on the caveat that non-economic 
migrants shall not become a threat to the social protection system of their host 
country. Such migrants, therefore, must be in possession of minimum resources 
in terms of maintenance and health insurance. Moreover, there should be a real 
link between these persons and the labour market or a certain degree of integra-
tion of these persons within the society of the host country. Moreover, the direc-
tive introduced a clear departure from the principle of equal treatment in social 
protection within the first three months of the stay, or even longer if the inter-
ested person is continuing their job-seeking efforts. Additionally, also in the wake 
of the Grzelczyk case, it was made more precisely clear that students, prior to 
the acquisition of the right to permanent stay – after (as a rule) five years – are 
not entitled to acquire assistance (in the form of grants or student loans) to cover 
the cost of their maintenance during their studies, including vocational training. 
However, due to the Court’s approach to the interpretation of the directive, it was 
very difficult to maintain a balance between the right to receive benefits and the 
protection of the funding of national social protection systems. This pertains, 
in particular, to situations where such privileges were taken advantage of by those 
who abused the law and whose objective was not to integrate with a host coun-
try’s society but to avail themselves of the social benefits offered by the wealthier 
country (i.e., social tourism – this issue will be elaborated on below).

The development of the interpretation of directive 2004/38 is marked by 
a few key rulings. In the Bidar33 case, the Court decided that the exceptions from 
the directive did not constitute an effective barrier to challenging the refusal 
to grant assistance in the form of a preferential student loan prior to the expiry 
of the period specified in the directive as the period necessary for integration 
within a local community. Similarly, in the Vatsouras34 case ruling job seekers 
were able to acquire support measures that were typically granted to all the local 
citizens in the same situation. This ruling resulted from a broad interpretation 
of the directive. In turn, in the Trojani35 case the Court applied a highly formal 

territory of the Member States amending Regulation (EEC) No 1612/68 and repealing Direc-
tives 64/221/EEC, 68/360/EEC, 72/194/EEC, 73/148/EEC, 75/34/EEC, 75/35/EEC, 90/364/EEC, 
90/365/EEC and 93/96/EEC, Official Journal of Laws L 158 from April 30, 2004, pp. 77–123.

33 The Queen, upon a motion by Dany Bidar v London Borough of Ealing and Secretary 
of State for Education and Skills, case C-209/03, ECLI:EU:C:2005:169.

34 Athanasios Vatsouras (C-22/08) and Josif Koupatantze (C-23/08) versus Arbeitsgemein-
schaft (ARGE) Nürnberg 900, combined cases C-22/08 and C-23/08, ECLI:EU:C:2009:344.

35 Case Trojani v Centre public d’aide sociale de Bruxelles (CPAS), ECLI:EU:C:2004:488.
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approach to the principle of equal treatment and detached it from the requirement 
of a legal stay, as stipulated by the directive, where the requirement was not met 
by the applicant. Moreover, as suggested by the ruling in the Baumbast36 case, 
the Court expected national authorities to respect the principle of proportionality 
understood as the basis for tolerating a situation where an interested party has 
problems meeting all the requirements stipulated in the directive, e.g., full health 
insurance. This approach was also applied in the Brey37 case and its ruling, which 
demanded that a host country investigate diligently and individually the situation 
of each applicant. The authorities of a host country, therefore, must not set up 
a general principle or procedure according to which an applicant is automatically 
determined to not meet the requirement of having their own financial means and, 
consequently, lawfully refused access to such means. The ruling was inevitably 
criticised as it imposed extensive administrative burdens of the national author-
ities resulting from the necessity to investigate each case individually, without 
a possibility of applying a more standardised approach38.

In summary: the Court’s tendency to expand the scope of equal rights is cur-
rently complemented with, or even replaced by, a more conservative approach to 
the obligation of retaining the openness of the national social protection system. 
We will be able to evaluate the final outcome of the evolution in a few years’ time. 
However, it is now (i.e., in 2016) possible, to define the interpretative approach 
which can be referred to as the social tourism approach.

8. CONSERVATISM OF LUXEMBOURG RULINGS

We have been able to observe the Court’s shift away from very broad inter-
pretations for some time now. A good example of this shift is the ruling in the 
Förster39 case, dating back to 2008, where the refusal to grant a benefit to a Ger-
man student studying in Holland was not challenged due to the fact that the stu-
dent had not resided in the host country for at least 5 years. Interestingly, the Court 
did not issue the ruling on the basis of directive 2004/38 (which clearly makes the 
equal rights of students conditional on the right of permanent residence). Instead, 
to achieve a similar effect in the ruling it was sufficient for the Court to apply 
a more conservative interpretation of treaty-based guarantees. It also seems that 
the ruling was one of the first signs of a retreat from the single-track approach 

36 Case C-413/99 Baumbast, ECLI:EU:C:2002:493.
37 Pensionsversicherungsanstalt v Peter Brey, Case C-140/12, ECLI:EU:C:2013:565.
38 G. Davies, The process and side-effects of harmonisation of European welfare states, 

“Jean Monnet Working Paper” 2006, No. 2, p. 5.
39 Förster v Hoofddirectie van de Informatie Beheer Groep, C-158/07, ECLI:EU:C:2008:630.
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of covering migrant citizens with protection nearly on a par with the standards 
applied to the host country’s own citizens. The ruling also attached more impor-
tance to the significance of maintaining the stability of public finances, and the 
importance of the migrants’ integration with the local market, or at least the local 
society.

Concerns regarding social tourism, however, have influenced the most recent 
rulings by the Court of Justice. This shift is visible, in particular, in the judgments 
in the following cases: Brey40, Dano41, Alimanovic42 and García-Nieto43. In these 
cases, the Court ruled that an EU citizen may demand equal treatment in access to 
social benefits (equalling that of the citizens of the host country) only if his or her 
stay on the territory of the host country meets all the criteria set out in Directive 
2004/3844.

This results in the conclusion that each situation where an EU citizen who has 
not yet acquired the right to permanent stay loses his or her means of maintenance 
results in the loss of the right to stay and the right to exercise non-discrimination 
laws45. It seems that the judgments are an effect of a certain paradigm shift as 
regards the interpretation of the substance of EU citizenship and the right to free-
dom of movement. This is reflected in a shift away from the premise that lay at the 
foundation of the previous rulings (i.e., the longer the stay of a person and their 
family in a host country, the better their integration with the society of the host 
country). Currently, integration is a pre-condition that facilitates the acquisition 
and maintenance of the right to stay and to equal treatment. Therefore, we can 
even say there is an obligation to strive for integration with the society of a host 
country. Moreover, integration is no longer perceived solely as the existence of an 
economic and personal bond with a host country, but also as subordination to the 
values of the host society46.

If host countries are not obliged to show responsibility and financial solidar-
ity with EU citizens who may be in financial trouble, the question that should be 
asked is whether such an obligation should always rest on the country of origin. 

40 Case C-140/12, Brey, ECLI:EU:C:2013:565.
41 Case C-333/13, Dano, ECLI:EU:C:2014:2358.
42 Case C-67/14, Alimanovic, ECLI:EU:C:2015:597. 
43 Case C-299/14, García-Nieto, ECLI:EU:C:2016:114.
44 See D. Kramer, Had they only worked one month longer! An Analysis of the Alimanovic 

Case [2015] C-67/14, September 29, 2015, http://europeanlawblog.eu/?p=2913 (visited January 17, 
2017).

45 M. Gniadzik, The development of the concept of EU citizenship through incremental ac-
ceptance of citizens’ rights, (in:) R. Grzeszczak (ed.), Challenges of good governance in the Euro-
pean Union, Baden-Baden–Nomos 2016, pp. 117–118; see also H. Verschueren, Preventing “ben-
efit tourism” in the EU: A narrow or broad interpretation of the possibilities offered by the ECJ in 
Dano?, “Common Market Law Review” 2015, Vol. 52, issue 2, p. 370 et seq.

46 M. Gniadzik, The development of the concept..., (in:) R. Grzeszczak, (ed.), Challenges..., 
p. 118.
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The answer to this question is provided by the Court’s rulings concerning the 
systems of support for students who study abroad. In the judgment in Martens47, 
the Court ruled that a member state may verify whether there are any links 
between a beneficiary and the society of the paying state; however, this veri-
fication must not be based only on one criterion, such as place of residence or 
length of residence. Among the circumstances to be taken into account by the host 
country, the Court listed, among other factors, citizenship, followed by the course 
of education, family bonds and professional links, and knowledge of foreign lan-
guages. The Court’s position, therefore, seems to be that countries of origin are 
in principle responsible for the provision of financial assistance to their own citi-
zens – due to the link resulting from citizenship. However, the Court also deems 
it possible for member states to withhold support for persons who are unable to 
show evidence of a link with a host country – as long as the general provisions 
of EU law are complied with. It must also be noted that the Court’s position is 
highly similar to the one it initially presented in its judgments concerning host 
countries.

However, the current line of ruling may lead (in extreme situations) to an EU 
citizen being declared (in his or her specific situation) to be not linked to any 
of the member states and, consequently, deprived of the right to social protection, 
among other rights. At the current developmental level of EU legislation, EU citi-
zen status will not protect this person from the consequences of the situation he or 
she is in48.

In summary: the judgments issued by the Court over the last decade, in par-
ticular the Dano case ruling, are treated as benchmarks for the new approach and 
a way to overcome the ambiguity of the previous, highly dynamic rulings. The 
new approach makes it much more difficult to challenge the authority of member 
states to undertake the relevant protective measures for their respective social 
systems. The process is ongoing and its outcomes may prove even more sur-
prising in the light of strong political pressure, Brexit and the economic crisis 
within the EU.

In the doctrine there is widespread agreement that citizens constitute the 
focal point of European integration and that they shall remain the central focus49, 
where the word citizens here means EU citizens and long-term residents. How-
ever, the problem of social tourism presented in this article and the Court’s reac-
tions to the phenomenon also need to be recognised as a specific sign of the 
times. We have witnessed an inhibition within the process of equalising of the sta-

47 Case C-359/13, Martens, ECLI:EU:C:2015:118.
48 See M. Gniadzik, The development of the concept..., (in:) R. Grzeszczak, (ed.), Challeng-

es..., pp. 116–118.
49 Report from the commission to the European Parliament, the Council, the European Eco-

nomic and Social Committee and the Committee of the Regions EU Citizenship 2013 EU citizens: 
your rights, your future, Brussels, May 8, 2013, COM(2013) 269 final, p. 1.
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tus of migrant EU citizens and the status of host country citizens. This tendency 
fits within a broader tendency to curb the ambitions for integration, which may 
be referred to as a re-nationalisation of the integration processes.

The analysis presented in this article suggests that the rights of “market cit-
izens” have been gradually extended by the treaties and derivative legislation. 
These rights are of a strictly functional nature and are directly linked to the eco-
nomic character of the tasks undertaken by migrants. Beyond doubt, citizenship 
is gaining substantial importance. Furthermore, as a carrier of concrete rights and 
freedoms, it has facilitated the creation of transnational social solidarity. Addi-
tionally, it has impacted on the interpretation of the freedoms of the single mar-
ket. Although the aim of integration was not to grant the “market citizens” their 
concrete and individual rights, the task of these citizens has been to manifest the 
functioning of the EU market. The adaptation of social citizenship within the 
EU’s legal order leads to a higher level of EU integration than the primary level 
of “market citizenship”. The question remains open, however, as to whether mem-
ber states are ready to embrace such a level of integration.

As indicated by this analysis of the most recent interpretations from Lux-
embourg, full equality of social rights is no longer treated as the only possible 
objective, contrary to the previous evolution of at least some of the rulings from 
the Court. The Court’s line of interpretation most definitely confirms the lack 
of truly common social rights for all EU citizens. In particular, the protection 
of economically inactive migrants is being limited and measured out, and the sep-
arate nature of the status of such migrants is beginning to be much clearer when 
compared with the status of employed EU citizens.

THE CONCEPT OF SOCIAL CITIZENSHIP OF THE 
EUROPEAN UNION IN THE LIGHT OF THE PHENOMENON 

OF SOCIAL TOURISM

Summary 

The year 1993 marked the establishment of formal EU citizenship and, subsequently, 
special relations were forged between the earlier status of the individual, a subject 
of internal market freedoms, and the notion of political EU citizenship. The social and 
welfare rights of individuals were strengthened, thus enabling a deeper integration. 
The social rights in the EU’s legal system play a special role in the construction of EU 
citizenship as they add meaning to the notion of citizenship and go beyond the traditional, 
economic dimension of integration. What links the constructs of market citizenship and 
social citizenship is the strong emphasis on the individual’s right to their status, and 
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to rights which can be exercised effectively. Recently, political and economic citizenships 
have merged. However, this process has been confronted with resistance from some 
member states, particularly the ones with wealthy social protection systems. This has 
been caused by the abuse of rights by migrants from other member states, i.e., through 
so-called social tourism.
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10 YEARS OF THE POLISH ACT ON LOBBYING 
ACTIVITY – 10 YEARS OF DISAPPOINTMENTS

1. MOTIVES AND INTENTIONS

Several months ago 10 years1 passed since the act of July 7, 2005 on lob-
bying activity in the law-making process (Journal of Laws No. 169, item 1414, 
as amended; hereinafter referred to as “the lobbying act”) entered into force. 
It seems that a decade is enough time to assess the effectiveness of this regula-
tion, and the experiences gathered during that period are a source of sufficient 
knowledge about its shortcomings and advantages, making it possible to present 
conclusions concerning the legislator’s success or the need to introduce legislative 
changes.

Nowadays only a few people remember the socio-political atmosphere around 
the legislative work on the draft: the frequent media coverage concerning shady 
relations between business and politics (e.g. works on amending the regulations 
concerning the radio and TV2, the behind-the-scenes activities of interest groups 
around the provisions regulating so called biofuels3, or the lessons learnt from the 
legislative work on regulations concerning gambling4) outraging public opinion, 
the pessimistic approach of citizens regarding the honesty of civil servants proven 

1 The Lobbying act entered into force 6 months after its promulgation, i.e. March 7, 2006.
2 P. Smoleński, Ustawa za łapówkę czyli przychodzi Rywin do Michnika, “Gazeta Wybor-

cza” of December 27, 2002; M. M. Wiszowaty, Działalność lobbingowa w procesie stanowienia 
prawa, Warsaw 2010, p. 27 et seq.

3 M. Majewski, P. Reszka, Wojna o biopaliwa czyli lobbing po polsku, “Rzeczpospolita” 
of December 18, 2002; D. Kołakowska, Kupowanie ustawy, “Rzeczpospolita” of July 9, 2003; 
D. Kołakowska, Nieprzyzwoita ustawa, “Rzeczpospolita” of July 11, 2003; P. Śmiłowicz, Stop 
lobbistom i innym roślinom, “Rzeczpospolita” of December 9, 2003.

4 M. Majewski, Bank z misiami. Ustawa o hazardzie była pierwszą, profesjonalnie lobbowaną 
ustawą Trzeciej Rzeczypospolitej, “Rzeczpospolita” of May 23, 2000; Polska przesiąknięta korup-
cją, “Rzeczpospolita” of March 22, 2000; B. Sierszuła, D. Walewska, Pochwały i ostrzeżenia dla 
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in empirical research5 or the criticism of the quality of legislation – expressed 
unchangeably for the last two decades – from concerned representatives of aca-
demia (including, above all, complaints about the mode of law-making)6. As 
a result of the belief among Poles that “legal acts can be purchased”, both “in pub-
lic statements and in literature, theses were presented about the necessity to create 
a coherent legal framework for a phenomenon that has up until now been margin-
alized”7, i.e. the activity of lobbyists in the legislative process.

Though the problem of backstage impact on the process of law-making and 
various “pressure groups” influencing the shape of legal solutions has been dis-
cussed in Polish literature in the field of law and political studies for at least several 
decades8, the issue has already been known in the reality of the Second Republic 
(as evidenced by restrictive statutory regulations from the interwar period foresee-
ing draconian sanctions for crimes of public servants committed in relation to the 

Polski. Jak walczyć z korupcją w okresie zmian w gospodarce?, “Rzeczpospolita” of September 
26, 2000.

5 Pols of the CBOS Public Opinion Research Centre of 2004 presented i.a. the following 
conclusion: “Over two-thirds of respondents (69%) are of the opinion that in Poland money can 
bring about the adoption of a new act, a change of law, only one in ten (10%) thinks that it is not 
possible. One in five (21%) do not have any precise opinion on that topic. In the last ten months, 
the number of people convinced of the existence of these kind of pathologies has grown by 10 
percentage points”; Korupcja, nepotyzm, nieuczciwy lobbing, message from the polls by CBOS, 
BS/2/2004, p. 4.

6 Cf.: S. Wronkowska, Tworzenie prawa w Polsce – ocena i proponowane kierunki zmian. Ra-
port Rady Legislacyjnej przy Prezesie Rady Ministrów, “Przegląd Legislacyjny” 2006, No. 1(53); 
J. Warchala, Dyskusja. Język polskiej legislacji, czyli zrozumiałość przekazu a stosowanie prawa. 
Materiały z konferencji zorganizowanej przez Komisję Kultury i Środków Przekazu oraz Komisję 
Ustawodawczą, Chancellery of the Senate of the Republic of Poland, Warsaw 2007; K. Rybiń-
ski (ed.), Rola grup interesów w procesie stanowienia prawa Polsce, Vistula University, Warsaw 
2012; T. Kozłowski, Legislacja bez autorytetu prawa, “Ruch Prawniczy Ekonomiczny i Socjolo-
giczny” 1994, year LVI, No. 4(80); A. Malinowski (ed.), Zarys metodyki pracy legislatora. Usta-
wy. Akty wykonawcze. Prawo miejscowe, Warsaw 2009; I. Lipowicz, Uwagi o polskim systemie 
stanowienia prawa, “Państwo i Prawo” 2012, Vol. 7, pp. 5–19.

7 M. M. Wiszowaty, Definicje legalne lobbingu w ustawodawstwie stanowym i federalnym 
Stanów Zjednoczonych, “Gdańskie Studia Prawnicze” 2005, Vol. XIV, p. 358.

8 The pioneer of Polish studies in this discipline was Stanisław Ehrlich, linked to the Faculty 
of Law of the University of Warsaw. He lectured at universities in the USA, Canada and Western 
Europe, he was a member of international scientific bodies focused on the pluralism and activities 
of interest groups (i.a. the Executive Committeee of the Association Internationale des Sciences 
Politique oraz Commite International pour la Documentation des Sciences Sociales, founder and 
long-standing chair of the Research Committee for Socio-Political Pluralism of IPSA); many of his 
works on pressure groups and lobbying were translated into foreign languages. Selected works by 
Ehrlich concerning lobbying and pressure groups see: S. Ehrlich, Brytyjski proces prawotwórczy 
(na przykładzie nacjonalizacji przemysłu), “Państwo i Prawo” 1977, No. 5, pp. 55–62; S. Ehrlich, 
“Grupy nacisku” w strukturze politycznej kapitalizmu, Warsaw 1962; S. Ehrlich, Władza i intere-
sy: studium struktury politycznej kapitalizmu, Warsaw 1974; S. Ehrlich, Lobby, “Państwo i Prawo” 
1961, No. 3(181), pp. 463–478.
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post held9), and some commentators even make a further step and speak of “rich 
lobbying traditions stemming at least from the times of the Republic of the Nobil-
ity”10 (according to such an interpretation, the period of Polish democracy of the 
nobility from many centuries ago – including in particular the institution of depu-
ties’ instructions and viritim elections, the activities of magnates’ coteries – could 
be a perfect historical example of the struggle of particular groups for the shaping 
of the public sphere11), it was correctly explained in the justification of the draft 
lobbying act that “the prepared act on lobbying activity constitutes a novum not 
only in the Polish legal system”12. Even though prior to the entry into force of the 
lobbying act, the Polish legal system had been familiar with procedures allow-
ing interested entities who had not been exercising public power to impact the 
law-making process13, so far there has been no act that would regulate the matter 
in a comprehensive manner – such an assumption was at least declared during the 
works on the act. Thus, the concept of introducing “hard”, statutory regulation 
(in the form of mandatory legislation; therefore proposals for adopting soft law 
measures or a solution consisting in the lack of “top-down” regulation that would 
allow the very milieus of business and politics to “self-regulate” were rejected) 
won, which was congruent with the pan-European tendency to regulate lobbying 
activities14 (Marcin Michał Wiszowaty notices a change in the approach to reg-
ulating lobbying in Europe: the 1998 Georgian act and the 2000 Lithuanian act 
initiated the pan-European tendency to “juridize” the previously neglected mat-
ter15). It was even suggested that over-regulation is better than under-regulation16.

 9 According to the provisions of the act of March 18, 1921 on combatting profit-driven crimes 
committed by civil servants (Journal of Laws 1921, No. 30, item 177) a civil servant guilty of ac-
cepting a gift or another type of financial gain was punished with death by shooting.

10 M. M. Wiszowaty, Ustawa o działalności lobbingowej w procesie stanowienia prawa, 
“Przegląd Sejmowy” 2006, No. 5(76), p. 41.

11 K. Jasiecki, K. Molęda-Zdziech, U. Kurczewska, Lobbing, Krakow 2000, p. 14; B. Piwo-
war, J. Świeca, Lobbing: biznes – prawo – polityka, Warsaw 2010, p. 16.

12 Justification of the draft act on lobbying activity in the law-making process (print No.: 2188, 
Sejm of the Republic of Poland of the 4th term).

13 To exemplify that: according to the provisions of Article 19 section 1 of the act of May 23, 
1991 on trade unions (Journal of Laws 2015, item 1881, as amended), trade union organizations 
have the right to present opinions concerning assumptions and drafts of legal acts within the scope 
covered by the tasks of trade unions. At the same time, according to Article 16 of the act of May 
23, 1991 on employers’ organizations (Journal of Laws 2015, item 2029) the legislator granted 
employers’ organizations the right to present opinions concerning assumptions and drafts of legal 
acts within the scope of rights and interests of employers’ organizations.

14 A. Vetulani-Cęgiel, Lobbing w procesie kształtowania prawa autorskiego w Unii Europej-
skiej, Warsaw 2013, p. 330.

15 M. M. Wiszowaty, Regulacja prawna lobbingu w państwach europejskich – najnowsze 
przykłady i pierwsze podsumowania na tle tendencji światowych, “Przegląd Sejmowy” 2012, 
No. 5(112), p. 52.

16 The issue was one of the “flashpoints” in discussions of politicians and experts accompany-
ing the works on the lobbying act. On the one hand, views were presented that statutory regulation 
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Moreover, as a result of the indignation sparked by information about cor-
ruption in public life, arguments were put forward that new lobbying regulations 
would fulfil the intentions of the lawmaker, who foresaw in the constitution the 
principles of the openness of public life (art. 61 of the Constitution) and the right 
to submit petitions, proposals and complaints (art. 63 of the Constitution). The 
idea was promoted that the institution of lobbying – despite society’s strong neg-
ative associations with corruption and lawless impact on the decision-making 
process17 – is a form of social participation and an embodiment of “deliberate 
democracy” popular in political philosophy, one of the tools of communication 
making it possible to bring the model of “participatory” or “discursive”18 govern-
ance to reality. The social need to pass an act was evident (the fact that 399 dep-
uties were in favour of the act, only 4 abstained and nobody dared to be against 
speaks for itself)19, and the hopes attached to it were high.

2. CONTENT OF THE ACT

Despite its ambitious title and the wording of art. 1 (suggesting that the con-
tent of the act pertains to the – broadly understood – “law-making process”, i.e. 
encompasses the activities of various bodies and numerous forms of law-making, 
including the activities undertaken by the President of the Republic of Poland 
or the National Broadcasting Council issuing regulations or local authorities: 

of lobbying was not needed, and that codes of ethics of lobbyists and changes to the rules of pro-
cedure of parliamentary chambers were a sufficient instrument, on the other the Polish Business 
Council stated in its position that “even some over-regulation will be definitely less harmful in this 
case than a lack of such regulation”. M. M. Wiszowaty, Działalność lobbingowa…, p. 11.

17 A. Kubiak, Parlamentarzyści o lobbingu: raport z badań, Warsaw 2008, p. 5 et seq.
18 The model understood in such a manner is associated above all with the concepts put for-

ward by the leading liberal thinkers of the second half of the 20th century: John Rawls and Jurgen 
Habermas. Independent of the vast corpus of foreign literature, the topic was also discussed by nu-
merous Polish authors, such as: B. Abramowicz, Koncepcja demokracji deliberacyjnej jako odpo-
wiedź na postulaty usprawnienia demokracji przedstawicielskiej, “Ruch Prawniczy, Ekonomicz-
ny i Socjologiczny” 2011, year LXXIII, Vol. 4, pp. 215–229; T. Buksiński, Dylematy demokracji 
deliberatywnej Johna Rawlsa i Jürgena Habermasa, (in:) R. Marszałek, E. Nowak-Juchacz (eds.), 
Rozum jest wolny, wolność – rozumna, Warsaw 2002; A. Krzynówek, Państwo i sfera publiczna 
w modelu demokracji dyskursowej, (in:) D. Pietrzyk-Reeves (ed.), Pytania współczesnej filozofii 
polityki, Krakow 2007; J. Sroka, Deliberacja i rządzenie wielopasmowe. Teoria i praktyka, Wro-
cław 2009; R. Wonicki, Spór o demokratyczne państwo prawa. Teoria Jurgena Habermasa wobec 
liberalnej, republikańskiej i socjalnej wizji państwa, Warsaw 2007; K. Koźmiński, Rola mediów 
w procesie stanowienia prawa w demokracji deliberatywnej, (in:) A. Mróz, A. Niewiadomski, 
M. Pawelec (eds.), Prawo, język, media, Warsaw 2011, pp. 189–200.

19 Vote No. 28, sitting 107 on July 7, 2005, at http://orka.sejm.gov.pl/SQL.nsf/glosowan-
ia?OpenAgent&4&107&28 (visited January 17, 2017).
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self-government and government administration bodies, passing acts of local law, 
as well as internally binding law; and moreover creating grounds for assuming 
that lobbying was regulated on many levels, including also the stage of consul-
tations and the issuing of opinions on drafts20), provisions of the act have a very 
narrow scope of application. In general, the very volume of regulations and size 
of the act allow for the conclusion that it is particularly short (the more so if one 
takes into consideration the complexity of the regulated issue and confronts 
it with the volume of other acts related to its subject matter21).

Having read the act, one comes to the conclusion that “the act ignores the 
possibility of lobbies influencing law-making by the President (draft acts and res-
olutions), the Sejm, the Senate, the National Broadcasting Council and the deci-
sion-making bodies of local self-government and local government administration 
bodies (acts of local law). Furthermore, the regulation does not include the possi-
bility of a group of citizens proposing a legislative initiative. What remains outside 
of the scope of the act is also lobbing concerning legal acts binding in the Polish 
legal order which originate from the procedure stipulated in the act of 11 March 
2004 on the cooperation of the Council of Ministers with the Sejm and the Senate 
in matters related to the membership of the Republic of Poland in the European 
Union (...) the legislator did not decide to include in the provisions of the act at 
least the lobbying activities addressed at local and regional authorities”22. Among 
the authorities with legislative competences, the lobbying act solely mentions the 
Council of Ministers (according to art. 3 of the act, it is obliged to keep an inven-
tory of legislative work, with information about draft assumptions for draft acts, 
draft acts and draft resolutions of the Council of Ministers), the President of the 
Council of Ministers and the ministers (art. 4 – analogical obligation to keep an 
inventory of legislative work), the Sejm (art. 8 speaking of an optional public 
hearing regarding a draft act in the chamber; in specific matters, the act makes 
reference to the principles contained in the Rules of Procedure of the Sejm), as 
well as other “entities responsible for preparing a draft resolution” that can hold 
a public hearing concerning such a draft (art. 9).

The aforementioned inventory of legislative work has not only an informative 
function (it brings the principle of the openness of public authorities’ actions into 

20 P. Kuczma, Lobbing samorządowy czyli wolnoamerykanka, “Rzeczpospolita. Prawo co 
dnia” of December 21, 2011.

21 The lobbying act is composed of only 24 articles. At the same time, the Rules of Procedure 
of the Sejm of the Republic of Poland of July 30, 1992 (Official Gazette of the Republic of Poland 
2012, item 32, as amended) currently have 207 articles, Rules of Procedure of the Senate of the 
Republic of Poland of November 23, 1990 (Official Gazette of the Republic of Poland 2016, item 
824) – 103 articles, and the act of June 24, 1999 (regulating a very narrow issue of a people’s pe-
tition) on the exercise of legislative initiative by citizens (Journal of Laws 1999, No. 62, item 688, 
as amended) – 21 articles.

22 P. Kuczma, Definicja lobbingu według ustawy z 7 lipca 2005 r., “Ruch Prawniczy, Ekono-
miczny i Socjologiczny” 2007, year LXIX, Vol. 4, p. 89.
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reality), but it also allows “everybody” to present their interest in the works on 
draft assumptions for draft acts and draft resolutions. Submittal of an application 
results in a formal possibility of participating in the works on a draft act or res-
olution, yet the very application cannot be treated as a form of guarantee of par-
ticipation in such works23. Nevertheless, provisions of the act were constructed so 
that, in practice, compliance with the principle of openness (making information 
about drafts public) and participation (holding a public hearing) depends only on 
good will of the authorities engaged in the law-making process. Though formally 
the bodies listed in the act are obliged to keep an inventory of legislative work, the 
legislator did not foresee any sanctions for disregarding it. Moreover, the holding 
of a public hearing is not obligatory, and the provisions of the act definitely over-
use the word “may” (according to art. 8, a public hearing “may” take place in the 
Sejm, art. 9 foresees that “the entity responsible for preparing a draft resolution 
may hold a public hearing concerning that draft”). The decision to hold a hearing 
is thus always dependent on the opinion of the entity responsible for preparation 
of the draft24. What is more, it is possible to cancel a public hearing due to techni-
cal conditions or the conditions of the premises – it is enough that the entity states 
that it is not possible to organize a public hearing concerning a draft resolution 
(in particular because of the number of people willing to participate in it – art. 9 
section 4).

Similar solution was introduced in the Rules of Procedure of the Sejm25. 
According to the wording of art. 70a of the Rules, it is admissible to hold a public 
hearing concerning a draft act in the chamber, yet it is not obligatory (the deci-
sion in this respect is made by a resolution of the committee examining the draft 
upon a written motion of a deputy), it is severely limited in time (takes place 
only during one sitting of the committee – art. 70f section 2), takes place prior to 
detailed examination of a draft (art. 70f section 1) and may be cancelled “if due 
to technical conditions or conditions of the premises, and in particular due to 
the number of people willing to take part in a public hearing, it is not possible 
to organize such a public hearing” (art. 70e). The model awakens the objections 
of commentators (and did wake them already at the stage of legislative work on 
the act), who reckoned that the institution of public hearing is solely “fictitious”: 
the waiving of a public hearing may be “introduced solely for technical reasons 
or due to conditions of the premises” yet both these notions are vague and create 
a real possibility not to allow all of the interested parties to present their positions. 

23 W. J. Wołpiuk, Ustawa o lobbingu i perspektywy jej realizacji, “Studia Prawnicze” 2006, 
No. 3, p. 141 et seq.

24 S. Spurek, Komentarz do art. 9 ustawy o działalności lobbingowej w procesie stanowienia 
prawa, (in:) Działalność lobbingowa w procesie stanowienia prawa. Komentarz, LEX 2015.

25 Resolution of the Sejm of the Republic of Poland of July 30, 1992 – Rules of Procedure 
of the Sejm of the Republic of Poland (Official Gazette of the Republic of Poland of 2012, item 32, 
as amended).
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It is dangerous inasmuch as it is particularly if a draft act awakens significant 
controversies or social emotions that a significant number of interested parties 
will appear. As a consequence, a public hearing may be turning into a highly 
fictitious tool”26.

The legislator introduced a differentiation between lobbying activity (accord-
ing to art. 2 section 1 it is “each activity undertaken by means of legally permit-
ted methods aimed at influencing public authorities in the law-making process”) 
and “professional lobbying activity” (which must meet a number of conditions: 
be of profit-making nature; be conducted on behalf and for the benefit of third 
parties in order to have the interests of such parties included in the law-making 
process; be conducted by an entrepreneur or a natural person not being an entre-
preneur based on a civil-law contract) – and imposes specific duties solely on pro-
fessional lobbyists. “Such a definition of lobbying activity excludes from among 
lobbyists a significant group of people, and some even say the majority of those, 
who actually perform lobbying activities. All associations and their employees 
who actually conduct lobbying activities are – in the light of the act – not profes-
sional lobbyists. Therefore, a number of associations, chambers, societies, organ-
izations were established that lobby for their own interest and are not registered 
as lobbyists. Thus, they do not bear the consequences of being lobbyists, i.e. they 
do not register with the Ministry of Internal Affairs and Administration, whereby 
professional lobbyists are obliged to do that”27. In other words, the act only reg-
ulates the legal situation of entities that meet all of the following criteria: they 
profit from their activities, they act in the interest of third parties, they have the 
legal form of entrepreneurs or are natural persons in a civil-law relationship with 
their principal.

Failing to meet one of the above describe conditions (e.g. being in an employ-
ment relationship with the principal, acting in one’s own interest or running an 
NGO that is not a business entity) is enough not to acquire the legal status of a pro-
fessional lobbyist, and hence not to be bound by the provisions of the act. It is obvi-
ous that not every form of lobbying activity must be of profit-making character 
– it is enough to think of the activities of an NGO, a trade union or a publisher (or 
even a single journalist or a consultant), who actively and comprehensively influ-
ence the legislative process – in the light of the definition of professional lobbying 
activity adopted in the act, they are not subject to any statutory obligations28. 
Another example: barristers or solicitors, who acting on behalf of their clients 
and against remuneration impact the process of law-making meet the conditions 

26 P. Uziębło, Instytucja wysłuchania publicznego w sprawie projektów ustaw (wybrane za-
gadnienia), “Gdańskie Studia Prawnicze” 2014, Vol. XXXI, p. 694.

27 A. Kubiak, A. Krzewińska, Działania pozorne w procesie stanowienia prawa na przykła-
dzie ustawy o lobbingu, “Przegląd Socjologiczny” 2009, Vol. 58, issue 1, p. 39.

28 A. Chmielarz, Działalność lobbingowa w procedurze ustawodawczej w Polsce – rozważa-
nia w zakresie teorii, prawa i praktyki, “Studia Prawno-Ekonomiczne” 2007, No. 75, p. 73.
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for including them among professional lobbyists29, however if solicitors (even if 
they act for an identical entity and use identical methods) act on the basis of an 
employment contract they do not meet the criterion of a civil-law relationship 
(they are employed based on labour law provisions), and thus cannot be consid-
ered professional lobbyists. Wording of the provision leads to a certain paradox: 
a natural person lobbying based on a civil-law contract is a professional lobbyists, 
and the very same lobbyist if employed loses the status of a professional lobbyist 
(sic!) in the moment of entering into an employment relationship with the princi-
pal. It is another basic inconsistency of the regulation in question.

Assuming optimistically that a lobbyist meets all the criteria necessary to be 
considered a professional lobbyist, he or she should register (according to art. 10, 
the inventory of entities conducting professional lobbying activities is open and 
kept by the minister responsible for public administration matters). From that 
moment on, he or she gets the right to perform the activities “in the seat of the 
body providing services to a public authority”, and information concerning his or 
her activity should be made available in the Public Information Bulletin by public 
authorities (art. 16). Conducting professional lobbying activities without an entry 
into the inventory is punishable by an administrative fine in the amount from 
3 000 PLN to 50 000 PLN (not to be forgotten: this risk does not exist in the case 
of an even most ruthless lobbyist who does not meet all the conditions specified 
in art. 2 of the act concerning professional lobbyists). Apart from the ridiculously 
low (relative to the capabilities of entities conducting activities on certain regu-
lated markets and the economic consequences of the regulation) financial sanc-
tion30, the act solely introduces legal consequences for failing to comply with the 
duty to register (even though the title of chapter 5 says “sanctions”, which sug-

29 P. Kuczma, Działalność lobbingowa korporacji prawniczych i ich członków, “Palestra” 
2014, No. 1–2, p. 148. It is, however, worth emphasizing that e.g. in the light or article 1 section 
1 of the act of May 26, 1982 – the Law on the Advocates’ Profession (i.e. Journal of Laws 2015, 
item 615, as amended) “The Bar is established to provide legal assistance, co-operate in protecting 
a person’s rights and freedoms as well as to formulate and apply the law” (bolded by the authors), 
therefore the process of law-making is, according to the legislator’s intention, part of a bar mem-
ber’s profession. Hence, one may question the relevance of introducing additional rationing in the 
case of lobbying activities of members of the bar (including the requirement to be entered in an ap-
propriate register; there is no separate register e.g. of members of the bar acting in civil or criminal 
cases). However, there is no doubt that procedural matters concerning such activities (similarly to 
the activities of bar members e.g. in civil proceedings) may be the subject of statutory regulation. 
In the opinion of the authors, it must always respect the principles of the profession of a bar mem-
ber, including legal privilege.

30 As an example: the 2000 report of the World Bank on corruption in Poland stated that 
“in 1992 the fee for blocking the amendment of the act on games of chance and operation of casi-
nos amounted to 500 thousand USD. Recently, the prices for blocking changes in other important 
acts reaches approx. 3 million USD”. Programy antykorupcyjne. Raport Banku Światowego, “Ga-
zeta Wyborcza” of March 24, 2000.
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gests that the number of provisions specifying negative consequences for breach-
ing the act is plural).

The institution of inventory as per the model designed in the act also raises 
serious objections. Only a professional lobbyist is disclosed, there is no obliga-
tion, however, to disclose any information about the relationship between the 
registered entity and his or her principal. In other words, based on the inven-
tory it is known who can act but it is not clear in whose interest. “It is visible 
that the Polish legislator on the one hand presented a very broad definition and 
thus a broad scope of entities was included in the group of entities conducting 
lobbying activities, and on the other did not cover with the regulation solutions 
frequently occurring in the majority of legal systems in the world, related to such 
notions as identification and registration of a lobbyist’s principals (both direct and 
indirect) or interested parties, or entities benefitting from lobbying activity”31. 
Furthermore, “the lack of statutory obligation of a lobbyist to inform the registra-
tion body about the goals of his or her lobbying activity is a grave shortcoming 
of the act. It is a loophole”32. It is often underscored that effective regulation 
of lobbying requires lobbyists to comply with the obligation of registration and 
disclosure33 – thus it is hard to conclude that the act in its current shape meets 
its assumptions. Surprisingly narrow is the scope of obligations of a registered 
lobbyist (in particular against the background of analogous solutions abroad, e.g. 
Lithuanian provisions require a lobbyist to precisely state the legal acts that he 
or she impacted, business relations and to disclose own expenses and income34).

In the light of the aforementioned, barely outlined and exemplary (but also 
numerous other) imperfections of the act, it met with an exceptionally sceptical 
welcome from the commentators. It was frequently assessed as a model example 
of a legal “nonsense”35, an “act prepared in a rush, without necessary analyses and 
unsuitable for real needs of the Polish public life”36. Marek Zubik stated that the 
lobbying act was an “apparent regulation by the legislator”, the content of which 
raises serious “doubts whether any entity from the ones currently conducting lob-
bying activity will decide to register in the inventory of entities conducting pro-

31 P. Burczaniuk, Znaczenie lobbingu w kontekście bezpieczeństwa wewnętrznego państwa, 
“Przegląd Bezpieczeństwa Wewnętrznego” 2015, Vol. 7, issue 12, p. 161.

32 M. Wiszowaty, Działalność lobbingowa…, p. 180.
33 M. M. Wiszowaty, Regulacja prawna lobbingu samorządowego na świecie, Instytut Spraw 

Publicznych , Warsaw 2010, p. 23; M. M. Wiszowaty, Ustawa z 7 VII 2005 r. o działalności lobbin-
gowej w procesie stanowienia prawa, w trzecią rocznicę uchwalenia: analiza de lege lata i propo-
zycje de lege ferenda, “Acta Pomerania” 2008, No. 1, p. 3.

34 M. M. Wiszowaty, Regulacja prawna lobbingu w państwach europejskich…, p. 55.
35 A. Kubiak, Lobbing w polskim prawie i praktyce, “Annales. Etyka w życiu gospodarczym” 

2013, No. 16, p. 136.
36 J. Zbieranek, Wnioski i rekomendacje, (in:) G. Makowski (ed.), Lobbing w samorządzie 

województwa. Raport z badań i monitoringu, Warsaw 2010, p. 142.
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fessional lobbying activities”37. A similar stance was presented by Anna Kubiak 
and Aneta Krzewińska, who deemed the lobbying act a “non-genuine action”38, 
and Grażyna Kopińska stated that “the key provisions of the act on lobbying 
are dead”39. Paweł Kuczma contested in turn that “the hardest, yet also the most 
important aim will be to create a correct definition of lobbying activity. The leg-
islator did not fulfil this task, which is not a source of optimism before subsequent 
amendments of the act, which in the light of the above described solutions seem 
to be indispensable”40. It is hardly surprising, therefore, that (already at the stage 
of its entry into force and first years of validity) even the most radical demands 
were presented de lege ferenda: “the legislator should introduce far-reaching 
changes into the act on lobbying activity as soon as possible. The optimum 
solution, in particular in the light of so numerous shortcomings of the currently 
binding regulation, would be to adopt a brand new act and repeal the presently 
valid one”41.

Even though attempts were made at a systemic change (since, as was explained 
in official documents on legislative works, “despite the existence of the act, lob-
bying activity is in fact not regulated and remains outside of control. The scale 
of identified weakness and gaps provides grounds for drawing conclusions about 
the illusory role of the provisions of the lobbying act and the need to prepare 
a new regulation without delay”42), they were not successful. Minor amendments 
of the act did not touch upon the key contents of the act (the act was amended 
four times, all amendments were of a purely “cosmetic” nature), and the experts 
who criticized the normative shape of the act 10 years ago have not changed their 
position – they still consider the act to be a “façade regulation”43.

Taking a close look at the vast body of literature devoted to the topic of the 
national system of law-making, it is hard not to get the impression that in the 
deliberations up until now a sufficient number of arguments were formulated 
in favour of an in-depth and consistent reform. Yet still, the lobbying act has 
been in force for over a decade and there are no signs that it could be the subject 
of a legislator’s intervention in the near future. Perhaps then critical analyses, for-
mulated solely based on “dry” normative material, are not a sufficient argument 
for change? Perhaps the lobbying act is one of those normative acts which – albeit 

37 M. Zubik, Ustawa o działalności lobbingowej w procesie stanowienia prawa. Uwagi na tle 
sytuacji organizacji pozarządowych, Institute of Public Affairs, Warsaw 2006, p. 12.

38 A. Kubiak, A. Krzewińska, Działania pozorne…
39 E. Kania, Kopińska: najważniejsze przepisy ustawy o lobbingu są martwe, “Rzeczpospo-

lita” of November 9, 2014.
40 P. Kuczma, Działalność lobbingowa…, p. 92.
41 M. M. Wiszowaty, Ustawa o działalności lobbingowej…, p. 70.
42 Draft assumptions for draft act on lobbying of March 3, 2011, https://legislacja.rcl.gov.pl/

projekt/4600/katalog/4604#4604 (visited January 17, 2017), p. 3.
43 M. M. Wiszowaty, A. Ivanowa, Tak w Polsce, jak i w Unii regulacja lobbingu jest fasado-

wa, “Gazeta Prawna” of May 24, 2016.
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faulty in formal aspects – bring desired real effects? The matter becomes slightly 
more clear once practical aspects of the validity of the lobbying act are analysed.

3. APPLICATION OF THE LOBBYING ACT

At the beginning it is worth quoting some figures. Currently, the inventory 
of people conducting professional lobbying activity includes almost 400 entities44, 
yet as regards lobbyists performing lobbying activity in the Sejm, there are only 
34 of them45. At the same time to obtain an access card to the premises admin-
istered by the Chancellery of the Sejm within the scope allowing for lobbying 
activity (art. 201b of the Rules of Procedure of the Sejm), the interested party is 
required to disclose the interest that is protected by him or her as part of the lob-
bying activity conducted (as was pointed out before, this obligation is not included 
in the lobbying act).

Two conclusions can be drawn from the above. The very fact that disclosure 
of protected interest was not included in the lobbying act but a different (non-stat-
utory) normative act (moreover, pertaining just to one of many fractions of the 
law-making process) proves the imperfection of the act in question. Secondly, 
the small number of lobbyists who decided to succumb to the discipline contained 
in the Rules of Procedure of the Sejm shows that the general and imprecise char-
acter of the lobbying act grants perfect room for escape from full transparency 
of lobbying activities. It is obvious that conducting effective lobbying activities 
does not require a physical presence on the premises of the Sejm.

Furthermore, there is a certain disharmony between the regulations of the 
lobbying act and the provisions of e.g. the Rules of Procedure of the Sejm, which 
discourages real lobbyists from disclosing their true activities. Article 154 section 
2a of the Rules of Procedure of the Sejm solely limits the right of people conduct-
ing professional lobbying activities to participation in the sittings of Sejm com-
mittees (a contrario, this is not the case when it comes to the sittings of Sejm 
sub-committees; this results directly from art. 154 section 2d of the Rules of Pro-
cedure of the Sejm). This constitutes a natural incentive to engage in non-genu-
ine activities, conducted by lobbyists as representatives of social organizations 
and other non-professional lobbyists46. It is yet another malfunction that thwarts 
the initial aims of the lobbying act. Furthermore, the obligations imposed on so 

44 See https://bip.mswia.gov.pl/bip/rejestr-podmiotow-wykon/23846,Rejestr-podmiotow-wy- 
konujacych-zawodowa-dzialalnosc-lobbingowa.html (visited September 25, 2016).

45 See http://www.sejm.gov.pl/Sejm8.nsf/lobbing_osoby.xsp (visited September 25, 2016).
46 A. Kubiak, A. Krzewińska, Działania pozorne..., pp. 39–40.
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called professional lobbyists actually encourage them to escape from the disci-
pline of the lobbying act and to act as non-professional lobbyists47.

Further figures also prove the insignificant scale of disclosed i.e. professional 
lobbying. In total, from the entry into force of the lobbying act until December 
31, 2015, professional lobbyists’ participation was registered in the case of 292 
sittings of Sejm committees48. Approx. 13 900 sittings of standing committees 
took place in the same time49, which means that the rate of participation of pro-
fessional lobbyists in the sittings of standing committees in the Sejm was at the 
level of approx. 2.1%. Moreover, it needs to be emphasised that in vast majority 
of cases, the participation was passive (i.e. lobbyists did not make any interven-
tions and did not present any postulates in writing) – only in 28 cases did profes-
sional lobbyists take the floor during sittings of committees and submitted only 
14 written proposals of amendments, remarks, demands, etc.50. The disclosed 
activity of lobbyists is hence undoubtedly minute.

Taking into consideration the existence of undisclosed lobbying, i.e. de facto 
formally non-professional lobbying, one must ask a question about the scale and 
effects of such activity. Research in this area is – understandably – difficult since 
there is no obligation to register and there are no limitations for non-professional 
(social) lobbyists, and thus it is not possible to identify any hard data on this 
aspect of lobbying activity. However, an analysis of materials from legislative 
processes (both at the governmental and the parliamentary stage), allows one to 
notice general participation of various stakeholders (companies, sectoral organi-
zations, NGOs, trade unions, etc.), who are not professional lobbyists and thus are 
not subject to the discipline of the lobbying act. Inasmuch as it can be assumed 
that some of these entities act in broadly understood public interest (e.g. NGOs), 
certainly many of them (sectoral organizations, entrepreneurs, etc.) act in broadly 
defined economic interest.

Also in the perception of bodies connected with law-making, non-professional 
lobbying is a relatively common phenomenon playing a key role in the legislative 
processes51. On the other hand, a survey conducted by the Batory Foundation52 is 
a source of interesting insights, from which it results that – at least on a declara-
tive level – MPs state that they deal with “unofficial” lobbying infrequently or not 
at all (some MPs do notice the phenomenon and declare having come into contact 
with it – in particular MPs with more years in the parliament)53. Additionally, 

47 Ibidem, p. 40. The authors present a very telling example of the lobbyists’ unwillingness 
to wear red badges.

48 See www.sejm.gov.pl.
49 Ibidem.
50 See http://www.sejm.gov.pl/lobbing/, data covering the period until December 31, 2015.
51 Cf. Projekt założeń projektu ustawy o lobbingu, https://legislacja.rcl.gov.pl/docs//1/4600/ 

5050/5051/dokument1721.pdf , p. 3 (visited January 17, 2017).
52 A. Kubiak, Parlamentarzyści o lobbingu…
53 Ibidem, p. 15.
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despite declarative insignificant contact with lobbying, MPs point out that there 
are cases when external entities strive for their support for specific legislative 
solutions54. It is also telling that majority of respondents declare that they were 
not persuaded to change their decisions by professional lobbyists (67%)55; this 
may constitute empirical evidence both of the small scale of lobbying and – on the 
contrary – of the existence of a “grey area” of unofficial lobbying.

The latter thesis is supported by answers to subsequent questions in the sur-
vey – it turns out it is not professional lobbyists who most often strive for MPs’ 
influence on the law, but above all people acting as experts and invited as guests 
during the works of Sejm committees and sub-committees (obviously next to 
other MPs)56. It needs to be pointed out that representatives of sectoral organiza-
tions e.g. acting in the form of associations57 or economic chambers58 may also act 
in the form of non-professional lobbying.

As a consequence, available publications draw attention to the institutionali-
zation of non-professional lobbying in the form of the participation of experts and 
invited guests in the sittings of Sejm committees and sub-committees 59 (based 
art. 154 section 3 and art. 165 section 2 of the Rules of Procedure of the Sejm). 
Clearly, such people are formally not required to disclose any protected interest or 
to register. What is more, the formula stipulated in the aforementioned provisions 
of the Rules of Procedure of the Sejm even suggests the impartiality of such people 
– it is, however, not verified in any manner, and it is not a preliminary condition 
for being invited to sittings of Sejm committees and sub-committees. Answers 
of the respondents show that this impartiality is often dubious60.

In practice the lobbying act does not force any disclosure either of the goals 
of the lobbying activity or of its methods. It seems that this in particular should be 
at the core of the correct regulation of lobbying activity. It is important inasmuch 
as there is no doubt that entities conducting lobbying activity (in particular for 
businesses) do not feel the need to disclose their activities or represented interest61.

54 Ibidem, p. 17–18.
55 Ibidem, p. 19.
56 Ibidem, p. 20–21.
57 Cf. H. Jagoda, Stowarzyszenie jako forma branżowego zrzeszenia przedsiębiorstw, “Eko-

nomia i Prawo” 2012, Vol. 11, No. 4, pp. 124–125.
58 Przejrzystość procesu stanowienia prawa. Raport z realizacji projektu “Społeczny moni-

toring procesu stanowienia prawa”, Batory Foundation, Warsaw 2008, pp. 154–155.
59 Czy możliwy jest przejrzysty lobbing? Raport o potrzebie lepszych regulacji i dobrych 

praktyk działalności lobbingowej, Batory Foundation 2015, p. 14. Cf. also A. Kubiak, A. Krze-
wińska, Działania pozorne..., p. 40.

60 A. Kubiak, A. Krzewińska, Działania pozorne..., p. 40. Among people who potentially 
could be actual lobbyists, the Authors list also assistants to deputies, deputies themselves, jour-
nalists (pp. 40–42).

61 G. Słocki, Normatywna konstrukcja zjawiska lobbingu w ustawie o działalności lobbingo-
wej, “Przegląd Prawa i Administracji” 2007, No. LXXV, p. 234.
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Furthermore, public statements often mention the original sin of the Pol-
ish lobbying act in its current wording i.e. the fact that the regulation only cov-
ers professional lobbing, whereas any lobbying regulation should (for the sake 
of transparency) also include phenomena going beyond economic lobbying, such 
as, broadly understood, public interest advocacy62 (e.g. of NGOs)63. Additionally, 
the definition of professional lobbying contained in art. 2 sections 2 and 3 of the 
lobbying act pertains solely to persons who act for the benefit of third parties 
representing their interest based on a civil-law contract, against a remuneration. 
Therefore, e.g. entities acting in their own economic interest, such as the already 
mentioned economic chambers or entrepreneurs themselves are not considered 
professional lobbyists. We are hence dealing with a clear exclusion of all pub-
lic interest activities (NGOs) from the discipline of the lobbying act as well as 
of activities in one’s own interest (entrepreneurs, sectoral organizations) or in the 
vital interest of a given pressure group (e.g. professional interest).

In this context, persons who register as professional lobbyists are discrimi-
nated against in comparison with all these entities who are not covered by the 
definition of professional lobbying – this view is clearly expressed by people con-
ducting professional lobbying activities64. Moreover, in the opinion of the authors 
of the present article, there are no meaningful arguments in favour of such a dif-
ferentiated approach by the legislator to professional lobbying, non-professional 
lobbying or even advocacy. Each of these fields of activity aims at exerting an 
impact on the process of law-making. Differentiation between professional lob-
bying and other manifestations of lobbing (and covering only the former with 
statutory restrictions) favours the creation of pathologies consisting in hidden 
lobbying, e.g. lobbying activities for economic entities conducted in the formula 
of an NGO or an experts’ institution. Currently, the regulations in this aspect are 
so inadequate that it is hard to speak of illegal activities – the lobbying act simply 
permits such practices indirectly. At the same time, 1) disclosure (transparency) 
of such activities; 2) learning about the interests represented by these entities; 
3) monitoring their impact on specific legislative solutions are in society’s interest.

A further problem stemming from application of the lobbying act is the ques-
tion of so called public hearings. Inasmuch as the very institution of public hear-
ing should be in general viewed positively as a tool of social participation in the 
law-making process65, the practice of its application, however, is far from perfect. 

62 Cf. M. Molęda-Zdziech, Ewolucja modeli lobbingu – wpływ gospodarki opartej na infor-
macjach i wiedzy, “Kwartalnik Kolegium Społeczno-Ekonomiczne. Studia i Prace” 2012, No. 2, 
p. 58.

63 System stanowienia prawa w Polsce. Zielona księga, Chancellery of the President of the 
Republic of Poland, Warsaw 2013, p. 58 et seq.

64 Przejrzystość procesu stanowienia prawa..., pp. 153–161.
65 S. Patyra, Wysłuchanie publiczne jako środek partycypacji społecznej w sejmowym postę-

powaniu ustawodawczym, (in:) J. Posłuszny, W. Skrzydło (eds.) et al., Prawo naszych sąsiadów. 
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What is particularly striking is above all the low number of public hearings that 
took place in the Sejm (in the Sejm of the 5th term – 6; 6th term – 12; 7th term – 10; 
8th term – 2). Thus, in total during the whole period of validity of the lobbying act 
there were only 30 public hearings, which in comparison with the total number 
of draft acts examined by the Sejm during that period, i.e. 381966 amounts only to 
approx. 0.78% of all draft acts. The figures show that the institution is in fact mar-
ginal, or even ignored, and has no impact on the law-making process in the Sejm.

4. CONCLUSIONS

The lobbying act, as can be seen, cannot be assessed positively. Without exag-
geration one may state that in its current form, the regulation is practically inop-
erative. It is, therefore, obvious that deep changes are necessary in this area. The 
basic demand concerns the elimination of the incomprehensible differentiation 
of professional lobbying and a parallel introduction of a uniform regulation cov-
ering all manifestations of lobbying (professional and non-professional), as well 
as advocacy. Such a uniform regulation must ensure transparency of actions con-
sisting in influencing the law-making process (it remains to be discussed whether 
the current registration model should be kept at ministerial level, or whether 
a different solution should be adopted), and allow for broad participation in the 
law-making process of entities operating in a transparent manner (for example, 
there should be no discrimination of lobbyists in the case of sittings of Sejm 
sub-committees) – which will discourage lobbyists from acting in secrecy. Fur-
thermore, it is necessary to introduce regulations – guaranteeing transparency 
– concerning the participation of experts and invited guests in the law-making 
process in the Sejm. Using these institutions for the purpose of hidden lobbying 
must be eliminated or possibly covered by board lobbying regulations. Another 
problem requiring urgent solution is also the shortage of public hearings. There-
fore, it seems justified in this context to take into consideration the introduction 
of a positive catalogue of premises for obligatory public hearings.

Konstytucyjne podstawy budowania i rozwoju społeczeństwa obywatelskiego w Polsce i na Ukra-
inie, Rzeszów 2013, p. 243.

66 Data based on studies concerning draft acts from the 5th to the 8th term of the Sejm, www.
sejm.gov.pl.
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10 YEARS OF THE POLISH ACT ON LOBBYING ACTIVITY 
– 10 YEARS OF DISAPPOINTMENTS

Summary

The aim of this paper is to present the main solutions adopted in Polish act of July 
7, 2005 on lobbying activity in the law-making process, with particular emphasis on the 
dysfunctions of this regulation. Despite the hopes of reducing corruption in public life 
and ensuring the transparency of the decision-making process, the discussed act deserves 
a critical evaluation. Among the many weaknesses, some must be especially identified: 
the act ignores the possibility of lobbies influencing the law-making by the President, the 
parliament bodies, the National Broadcasting Council and the decision-making bodies 
of local self-government and local government administration bodies; public hearing 
procedure; defective definition of lobbying activity and the size of penalties for violation 
of the lobbying regulations. Moreover, actual effects of the act were presented, which 
prove the thesis that Polish lobbying act can be assessed as “apparent regulation”.
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1. DIFFICULTIES WITH THE CHARTER OF FUNDAMENTAL 
RIGHTS RATIFICATION

Although the Charter of Fundamental Rights of the European Union1 was 
proclaimed by the European Parliament, the European Council and the European 
Commission in Nice, December 2000, it would gain legal power only after ratifi-
cation of the Lisbon Treaty. Therefore, the Constitutional Treaty was supposed to 
introduce the Charter directly to the treaties, giving it primary law status. Nev-
ertheless, withdrawal from a Lisbon Treaty left the Charter as a political decla-
ration only and led to a stormy discussion concerning its legal status. As a result 
of a compromise, instead of incorporating the Charter of Fundamental Rights 
directly into the treaties, art. 6 of the Treaty on European Union ensured that “the 
Union recognises the rights, freedoms and principles set out in the Charter” and 
granted the Charter “the same legal value as the Treaties”2.

Broaden duties of the states towards European citizens in the area of fun-
damental rights caused strong objections, mainly in Poland and United King-
dom. Polish government concerns are pointed in 61st Declaration by the Republic 
of Poland on the Charter of Fundamental Rights of the European Union3, purpose 
of which was to render impossible the Charter to affect “in any way the right 
of Member States to legislate in the sphere of public morality, family law, as well 

1 The Charter of Fundamental Rights of the European Union (2012), OJ C 326 from October 
26, 2012, pp. 391–407.

2 The Treaty on European Union (Consolidated version 2012), OJ C 326 from October 26, 
2012.

3 The Declaration No. 61 by the Republic of Poland on the Charter of Fundamental Rights 
of the European Union; Declarations annexed to the final act of the intergovernmental conference 
which adopted the Treaty of Lisbon signed on December 13, 2007, OJ C 115/335 from May 9, 2008.
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as the protection of human dignity and respect for human physical and moral 
integrity”. Precisely, objections were related to abortion, euthanasia and same sex 
partnerships. Moreover, Polish authorities raised the argument that application 
of the Charter would facilitate the claims of German individuals concerning lost 
properties4. On the other hand, United Kingdom reservations pertained strictly 
to Chapter IV of the Charter titled “Solidarity”5, caused by fear of extended 
influence of the social rights regulated in the Charter on the British labour law. 
However, to clarify that Poland is bound by the rights regulated in Chapter IV, 
Polish government decided to notify another declaration concerning the applica-
tion of the Charter, where “Poland declares that, having regard to the tradition 
of social movement of ‘Solidarity’ and its significant contribution to the struggle 
for social and labour rights, it fully respects them, as established by European 
Union law, and in particular those reaffirmed in Title IV of the Charter of Funda-
mental Rights of the European Union6”.

2. BRITISH-POLISH PROTOCOL ENCLOSURE

Therefore, the Protocol No. 30 on the application of the Charter of Funda-
mental Rights of the European Union to Poland and to the United Kingdom7, 
so called “British-Polish Protocol”, was annexed to the Treaties in 2007 by the 
means of Lisbon Treaty. According to art. 51 of the Treaty on European Union 
(TEU)8, the Protocol No. 30 is an integral part of the Treaty on European Union, 

4 Minister of Foreign Affairs, Anna Fotyga, on 24th of October 2007, during the television 
interview on the TVN24 channel, declared that the Charter of Fundamental Rights contains pro-
visions (property rights) which can be applied to German compensation claims against properties 
left in Poland, cited by A. Wyrozumska, The Charter of Fundamental Rights – polish objections, 
“Sprawy Międzynarodowe” 2007, No. 4, p. 80, footnote no 27.

5 The Chapter IV of the Charter titled Solidarity (Articles 27–38) have regard for workersʼ 
right to information and consultation within the undertaking, right of collective bargaining and 
action, right of access to placement services, protection in the event of unjustified dismissal, fair 
and just working condition, prohibition of child labour and protection of young people at work, 
family and professional life, social security and social assistance, health care, access to services 
of general economic interest, environmental protection and consumer protection.

6 The Declaration No. 62 by the Republic of Poland concerning the Protocol on the appli-
cation of the Charter of Fundamental Rights of the European Union in relation to Poland and the 
United Kingdom; Declarations annexed to the final act of the intergovernmental conference which 
adopted the Treaty of Lisbon signed on December 13, 2007, OJ C 115/335 from May 9, 2008.

7 The Protocol (No. 30) on the application of the Charter to Poland and to the United King-
dom, OJ C 83/13 from March 30, 2010, p. 313.

8 According to Article 51 of the Treaty on European Union, “The Protocols and Annexes to 
the Treaties shall form an integral part thereof”.
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the Treaty on the Functioning of the European Union9 and the Treaty establishing 
the European Atomic Energy Community10. Thanks to that, the Protocol obtains 
the same legal force as the treaties and the status of, supreme in the European 
Union law hierarchy, primary law.

Nevertheless, the Protocol enclosure raised concerns about its legal force 
in national laws of Poland and United Kingdom. Although the prevailing view 
of a legal doctrine declares its clarifying character only11, some authors see the 
Protocol as an opt-out clause12, which excludes the application of the Charter 
of Fundamental Rights provisions in Poland and United Kingdom. It seems that the 
legitimacy of the Protocol’s auxiliary character is supported by its recitals. Accord-
ing to the preamble, the purpose of the Protocol is “clarifying the application of the 
Charter in relation to the laws and administrative action of Poland and of the United 
Kingdom and of its justification within Poland and within the United Kingdom”. 
One of the motives states also that the Charter reaffirms the rights, freedoms and 
principles recognised in the Union and makes those rights more visible, but does 

 9 The Treaty on the Functioning of the European Union (Consolidated version 2012), OJ C 326 
from October 26, 2012.

10 The Treaty establishing the European Atomic Energy Community (Consolidated version 
2012), OJ C 327 from October 26, 2012.

11 J. F. Lindner, Zur grundsätzlichen Bedeutung des Protokolls über die Anwendung der 
Grundrechtekarta auf Polen und das Vereinigte Königreich – zugleich ein Beitrag zur Auslegung 
von Art. 51 EGC, “Zeitschrift Europarecht” 2008, Vol. 6, p. 794, cited by E.-M. Thierjung, The 
legal effectiveness of the Polish-British Protocol in the light of the doctrine and judgment of the 
ECJ in the case N.S. v Secretary of State for Home Department, www.prawaczlowieka.edu.pl (vis-
ited January 17, 2017); I. Pernice, The Lisbon Treaty. EU Constitutionalism without a Constitutional 
Treaty?, Wien: Springer–Wien–New York–Verlag 2008, pp. 247–248, cited by E.-M. Thierjung, 
The legal effectiveness of the Polish-British Protocol…; A. Wyrozumska, The Legal Significance 
of the Change of the Status of the Charter of Fundamental Rights in the Treaty of Lisbon and the 
Polish-UK Protocol, “Przegląd Sejmowy” 2008, No. 2, pp. 25–40; R. Wieruszewski, The Role of 
the Charter of Fundamental Rights of the European Union and its Significance for Human Rights 
Protection, “Przegląd Sejmowy” 2008, No. 2, pp. 41–59; W. Czapliński, A Few Comments on the 
Possibility of Poland’s Withdrawal from the Polish-British Protocol, “Studia Europejskie” 2012, 
No. 1, pp. 83–94; J. Łacny, A. Sakowicz, Addendum to the opinion concerning the proposal for 
a regulation of the European Parliament and of the Council establishing for the period 2014 to 
2020 the Rights and Citizenship Programme (COM(2011) 758 final) on legal relationship between 
a regulation and the Charter of Fundamental Rights of the European Union, “Zeszyty Prawnicze” 
2012, No. 2, pp. 83–91.

12 C. Barnard, The Opt-Out for the UK and Poland from the Charter of Fundamental 
Rights: Triumph of Rhetoric over Reality?, “ECSA Austria” 2008, Vol. 1, pp. 256–283, cited by 
E.-M. Thierjung, The legal effectiveness of the Polish-British Protocol…; J. Jirásek, Application 
of the Charter of Fundamental Rights of the EU in the United Kingdom and Poland according to 
the Lisbon Treaty, Brno: Masaryk University Press, 2008, cited by E.-M. Thierjung, The legal 
effectiveness of the Polish-British Protocol…; M. Muszyński, Opinion of 17 March 2008 on the 
Charter of Fundamental Rights legal effects, RL-0303-8/08, http://radalegislacyjna.gov.pl/doku-
menty/opinia-z-17-marca-2008-r-w-sprawie-skutkow-prawnych-karty-praw-podstawowych (visit-
ed January 17, 2017).



128 OLGA KAZALSKA

not create new rights or principles. The preamble refers as well to art. 6 of TEU 
which requires the Charter to be applied and interpreted by the courts of Poland 
and of the United Kingdom strictly in accordance with the explanations.

3. PROTOCOL CONTENT

Certainly, the British-Polish Protocol was aimed to limit the Court of Justice 
of the European Union (CJEU) capability to control the Chart application only 
when the rights confirmed by the Charter are regulated in Polish or British law 
as well. Article 1 paragraph 1 states that “the Charter does not extend the ability 
of the Court of Justice of the European Union, or any court or tribunal of Poland 
or of the United Kingdom, to find that the laws, regulations or administrative pro-
visions, practices or action of Poland or of the United Kingdom are inconsistent 
with the fundamental rights, freedoms and principles that it reaffirms”.

Paragraph 2 also clarifies the application of the Charter: “In particular, and 
for the avoidance of doubt, nothing in Title IV of the Charter create justiciable 
rights applicable to Poland or the United Kingdom except in so far as Poland or 
the United Kingdom has provided for such rights in its national law”. It should be 
noted that art. 2 paragraph 2 of the Protocol literally confirms art. 51 paragraph 
1 of the Charter which states that the Charter applies “to the Member States only 
when they are implementing Union law”. Paragraph 2 of art. 51 of the Charter 
relates to the scope of the Charter’s application as well: “This Charter does not 
establish any new power or task for the Community or the Union, or modify pow-
ers and tasks defined by the Treaties”. By excluding the attribution of new rights 
and claims from the Chapter IV, the Protocol prevents an extensive interpretation 
of the Charter.

Article 2 of the Protocol, states that to the extent that a provision of the Char-
ter refers to national laws and practices, it shall only apply to the extent that the 
rights or principles that it contains are recognised in the law or practices of Poland 
or of the United Kingdom. It specifies that fundamental rights, confirmed in the 
Charter can be the claim basis only if they are implemented in the British or Pol-
ish law. Moreover, this possibility depends on the scope of state regulation.

4. N.S. V SECRETARY OF STATE

Nevertheless, it’s an undeniable fact that British-Polish Protocol led to many 
interpretational disputes about its legal status and consequences for application 
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of the Charter in those countries. However, the Court of Justice of the European 
Union, continuing the protection of human and fundamental rights contained 
in the Charter, dispels some doubts concerning the Protocol significance through 
its case law. 

In the judgment of December 21, 2011 in joined cases N.S. (C-411/10) v Secre-
tary of State for the Home Department et M. E. and Others (C-493/10) v Refugee 
Applications Commissioner and Minister for Justice, Equality and Law Reform13, 
the CJEU referred to the applicability of the Charter in the United Kingdom and 
Poland. The subjective case pertain to Afghan asylum seeker who brought an 
appeal against a decision of the High Court of Justice of England and Wales, 
Queen’s Bench Division (Administrative Court) by which the appellant chal-
lenges his return to Greece by the United Kingdom. On his journey from Afghan-
istan N.S. travelled to Greece, where he was arrested, ordered to leave and was 
subsequently deported to Turkey. He escaped from detention and reached United 
Kingdom, where he lodged an asylum application.

The Secretary of State for the Home Department made a request to Greece, 
pursuant to Regulation No. 343/200314, to take charge of examining N.S. asy-
lum application15. In consequence of failing to respond within the time limit16, 
Greece was deemed to have accepted responsibility for examining the claim. Sub-
sequently, asylum seeker requested the Secretary of State to accept responsibility 
for examining his asylum claim17. He rose that his return to Greece would risk 

13 Judgment of the Court (Grand Chamber) of December 21, 2011 in Joined Cases C-411/10 
and C-493/10, references for a preliminary ruling under Article 267 TFEU from the Court of Ap-
peal (England & Wales) (Civil Division) (United Kingdom) and the High Court (Ireland), by de-
cisions of July 12, and October 11, 2010, lodged at the Court on August 18, and October 15, 2010 
respectively, in the proceedings N. S. (C-411/10) v Secretary of State for the Home Department and 
M. E. (C-493/10), A. S. M., M. T., K. P., E. H. v Refugee Applications Commissioner, Minister for 
Justice, Equality and Law Reform.

14 The Council Regulation (EC) No. 343/2003 of February 18, 2003 establishing the criteria 
and mechanisms for determining the Member State responsible for examining an asylum appli-
cation lodged in one of the Member States by a third-country national, OJ L 50/1 from February 
25, 2003.

15 According to Article 17 of Regulation No. 343/2003, where a Member State with which 
an application for asylum has been lodged considers that another Member State is responsible for 
examining the application, it may, as quickly as possible, call upon the other Member State to take 
charge of the applicant.

16 According to Article 18(7) Regulation No. 343/2003, provides that failure by the requested 
Member State to act before the expiry of a two-month period, or within one month where urgency 
is pleaded, is to be tantamount to accepting the request, and entails the obligation, for that Member 
State, to take charge of the person, including the provisions for proper arrangements for arrival.

17 On July 31, 2009, the appellant in the main proceedings requested the Secretary of State to 
accept responsibility for examining his asylum claim under Article 3(2) of the Regulation, which 
stipulates that (…) each Member State may examine an application for asylum lodged with it by 
a third-country national, even if such examination is not its responsibility under the criteria laid 
down in this Regulation (…)”.



130 OLGA KAZALSKA

an infringement of his fundamental rights under European Union law, the Euro-
pean Convention of Human Rights and/or the Geneva Convention. However, the 
Secretary of State found the claim clearly unfounded, because Greece is on the 
“list of safe countries” (in the Schedule to the 2004 Asylum Act) and maintained 
his decision to transfer to Greece. As a result, N.S. issued proceedings seeking 
judicial review of the Secretary of State’s decisions. Claim, examined by the High 
Court of Justice (England & Wales), Queen’s Bench Division (Administrative 
Court), was dismissed18. 

Nevertheless, N.S. appealed to the Court of Appeal (England & Wales) (Civil 
Division). According to the proceedings before the Court of Appeal, asylum pro-
cedures in Greece reveal serious irregularities – “applicants encounter numer-
ous difficulties in carrying out the necessary formalities; they are not provided 
with sufficient information and assistance; their claims are not examined with 
due care”. Moreover, the proportion of asylum applications which are granted 
is extremely low and judicial remedies are inadequate and very difficult to 
access. Finally, the conditions for reception of asylum seekers are inadequate, 
because of detaining applicants in inadequate conditions or living outside in des-
titution, without shelter or food. On the other hand, the High Court of Justice 
stated that the risks of turning back from Greece to Afghanistan and Turkey 
were not proven. Besides, the Secretary of State declared that “the fundamental 
rights set out in the Charter can be relied on as against the United Kingdom” and 
the Administrative Court committed a mistake stating otherwise. He maintained 
that the Charter not only repeats the rights, which are already an integral part 
of European Union law but does not create new rights as well. However, the Sec-
retary of State claimed that the High Court of Justice is not bound to take into 
account risk of fundamental rights infringement if asylum seeker, according to 
art. 3 of the Regulation, would be returned to Greece. In other words, he claims 
that the provisions of the Charter of Fundamental Rights do not apply in the 
United Kingdom.

Because the N.S. case raised doubts concerning the application of foregoing 
Regulation No. 343/2003 and its consequence on fundamental rights guaranteed 
mainly by the Charter of Fundamental Rights, the Court of Appeal made refer-
ence to the Court of Justice of the European Union for a preliminary ruling. One 
of the foregoing reference questions regarded the content and scope of the Proto-
col No. 30 on the application of the Charter to Poland and to the United Kingdom. 
The Court of Appeal asked if taking account of the Protocol would have any 
influence on the answers to the previous questions concerning obligations of the 

18 By judgment of March 31, 2010, Mr. Justice Cranston dismissed the application but granted 
the appellant in the main proceedings leave to appeal to the Court of Appeal (England & Wales) 
(Civil Division).
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United Kingdom19. Otherwise, whether the British-Polish Protocol excludes the 
effectiveness of the Charter.

5. THE CJEU JUDGMENT

First of all, the Court of Justice of the European Union declared that the Pro-
tocol “does not call into question the applicability of the Charter in the United 
Kingdom or in Poland”. For confirmation, the CJEU referred to the Protocol recit-
als20. Therefore, the Court stated that art. 1 paragraph 1 of the Protocol confirms 
only art. 51 of the Charter which relates to the scope of the Charter’s application. 
As a result, it is not aimed at exclusion of Poland and United Kingdom from the 
obligation to observe the Charter provisions or make the courts and tribunals care 
for the Charter compliance impossible. 

Because the case was not related to the Chapter IV of the Charter or to the 
provisions of the Charter which make reference to the national law and practices, 
the CJEU does not interpreted art. 1 paragraph 2 and art. 2 of the Protocol. Finally, 
the court stated that taking into account the Protocol does not affect answers to 
the previous questions referred in this case. Nonetheless, it should be noted that 
the Court undertook to interpret the scope of British-Polish Protocol’s application 
to mark out strict judicial line in the direction of full protection of fundamental 
rights.

6. ADVOCATE GENERAL’S VERICA TRSTENJAK OPINION

Nevertheless, Advocate General’s Verica Trstenjak opinion concerning 
N.S. case, delivered on September 22, 2011, analyses thoroughly the Protocol’s 
No. 30 position in the legal order of the United Kingdom and Poland. 

Advocate General maintained that, pursuant to Protocol’s wording and pre-
amble motives, it cannot be regarded as an “opt-out” clause which excludes 
the use of the Charter of Fundamental Rights in Poland and United Kingdom. 
“According to its wording, Article 1(1) of Protocol No 30 therefore makes clear 
that the Charter of Fundamental Rights does not have the effect of either shifting 

19 Question no 7 of the reference was: “In so far as the preceding questions arise in respect 
of the obligations of the United Kingdom, are the answers to [the second to sixth questions] quali-
fied in any respect so as to take account of the Protocol (No 30)?”.

20 Motives 3 and 6 of the preamble.
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powers at the expense of the United Kingdom or Poland or of extending the field 
of application of EU law beyond the powers of the European Union as established 
in the Treaties”. As a consequence the Protocol confirms the normative content 
of art. 51 of the Charter of Fundamental Rights, which aim is to “prevent pre-
cisely such an extension of EU powers or of the field of application of EU law”. 
As a result, the applicability of the Charter in the United Kingdom or in Poland 
is unchallengeable. 

Furthermore, the opinion raises the question concerning art. 2 paragraph 2, 
which according to Advocate General, specifies the application of social funda-
mental rights and principles from the Charter. Article 1 paragraph 2 stipulates 
that the Chapter IV does not create any rights applicable to Poland or the United 
Kingdom which can be claimed in litigation, except situations when such rights 
are provided in their national law orders. By excluding the attribution of new 
rights and claims from the Chapter IV, “Article 1(2) of Protocol No. 30 first reaf-
firms the principle, set out in Article 51(1) of the Charter, that the Charter does not 
create justiciable rights as between private individuals”. What is more, paragraph 
2 makes an extensive interpretation of the Charter impossible. It prevents leading 
out new rights and entitlements from Chapter IV that could be the basis of claims 
against Poland or United Kingdom.

 Regarding the fact that art. 2 applies only to the national laws and prac-
tices which are not relevant in a foregoing case, Advocate General withdrew 
from its detailed interpretation. However, she clearly expressed that, on the basis 
of recitals, art. 2 cannot be seen as an opt-out from the Charter for Poland and 
United Kingdom.

7. GENERAL PROSECUTOR V ŁUKASZ MARCIN BONDA

In the light of aforementioned considerations, significance of the Advocate 
General’s Juliane Kokott’s opinion, delivered on December 15, 2011, in case Gen-
eral Prosecutor v Łukasz Marcin Bonda (C-489/10) should not go unnoticed. 

The reference for a preliminary ruling was made by Polish Supreme Court 
in criminal proceedings against Mr. Bonda for fraud in his declaration in an appli-
cation for a grant of European Union agricultural aid. As a result of incorrect 
statement concerning the area used by him for agriculture and the crops grown 
on that land21, on the basis of art. 138 paragraph 1 of the European Union Regu-

21 It was found that the declaration overstated the area by giving a figure of 212.78 hectares, 
while the actual area used for agriculture amounted 113.49 hectares.
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lation No. 1973/200422, the national administration23 refused payment the aid and 
deprive of the entitlement to agricultural aid for three following years24. 

Afterwards, by virtue of the Polish Criminal Code25, he was convicted by 
a criminal court for submitting a fraud declaration overstating the area used for 
agriculture as well and sentenced to eight months of imprisonment and a fine26. 
In a result of Mr. Bonda’s acknowledged appeal to this judgment, the Regional 
Court discontinued criminal proceedings27. Because of the same unlawful act an 
administrative penalty had already been imposed, the criminal proceedings were 
not permissible. The Court made his decision basing on art. 17 paragraph 1 point 
11 of the Polish Criminal Procedure Code28, according to which proceedings shall 

22 Commission Regulation (EC) No. 1973/2004 of October 29, 2004 laying down detailed 
rules for the application of Council Regulation (EC) No. 1782/2003 as regards the support schemes 
provided for in Titles IV and IVa of that Regulation and the use of land set aside for the production 
of raw materials, OJ 2004 L 345, p. 1.

23 Decision of June 25, 2006 of the director of the Office the Biuro Powiatowe Agencji Re-
strukturyzacji i Modernizacji Rolnictwa (District Office of the Agricultural Restructuring and 
Modernisation Agency).

24 Article 138(1) of Regulation (EC) No. 1973/2004, (3) in the version in force at the time the 
aid application at issue was lodged (May 16, 2005) and at the time of the administrative decision 
(June 25, 2006), stated that “except in cases of force majeure or exceptional circumstances as 
defined in Article 72 of Regulation (EC) No 796/2004, where, as a result of an administrative or 
on-the-spot check, it is found that the established difference between the area declared and the 
area determined, within the meaning of point (22) of Article 2 of Regulation (EC) No. 796/2004, 
is more than 3% but no more than 30% of the area determined, the amount to be granted under 
the single area payment scheme shall be reduced, for the year in question, by twice the difference 
found. If the difference is more than 30% of the area determined, no aid shall be granted for the 
year in question. If the difference is more than 50%, the farmer shall be excluded once again from 
receiving aid up to an amount which corresponds to the difference between the area declared and 
the area determined. That amount shall be off-set against aid payments to which the farmer is 
entitled in the context of applications he lodges in the course of the three calendar years following 
the calendar year of the finding”.

25 Under Article 297 paragraph 1 of the Law of June 6, 1997 – Criminal Code [ustawa z dnia 
6 czerwca 1997 r. – Kodeks karny, Dz.U. z 1997 r., Nr 88, poz. 553], “A person who with the inten-
tion of obtaining for himself or another person from a bank or organisational entity carrying on 
a similar economic activity on the basis of a law, or from a body or institution in receipt of public 
funds, a credit, pecuniary loan, guarantee, warranty, letter of credit, grant, subsidy, confirmation 
by a bank of an obligation under a guarantee or warranty or a similar financial provision for a spe-
cific economic aim, an electronic payment instrument or public order, submits a document that is 
forged, altered, attests falsehoods or is dishonest, or a dishonest written statement concerning cir-
cumstances of essential importance for obtaining the said financial support, payment instrument 
or order, shall be liable to a penalty of deprivation of liberty for a period of three months to five 
years”.

26 By judgment of July 14, 2009 of the Sąd Rejonowy w Goleniowie (District Court, Gole-
niów).

27 By judgment of March 19, 2010 of the Sąd Okręgowy w Szczecinie (Regional Court, 
Szczecin).

28 The Law of June 6, 1997 – Criminal Procedure Code [ustawa z dnia 6 czerwca 1997 r. – 
Kodeks postępowania karnego, Dz.U. z 1997 r., Nr 89, poz. 555].
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not be initiated, and those initiated shall be discontinued if there are other circum-
stances excluding prosecution.

However, the Principal Public Prosecutor lodged an appeal on a point of law 
to the Supreme Court29. As the Supreme Court stated, the Regional Court deci-
sion on discontinuance of criminal proceedings taken under art. 17 paragraph 1 
point 11 of the Criminal Procedure Code was incorrect. In the Supreme Court’s 
opinion, judgment should be made under art. 17 paragraph 1 point 7 of the Polish 
Criminal Procedure Code, which stipulates that proceedings should be not ini-
tiated, and those initiated should be discontinued, if criminal proceedings con-
cerning the same act and the same person have been definitively concluded or 
those already initiated are continuing. In those circumstances, the legal nature 
of the administrative proceedings and the penalty imposed on the basis of art. 138 
paragraph 1 of the Regulation No. 1973/2004 must be determined. If they would 
be regarded as having the criminal nature, the criminal proceedings brought by 
the District Court would be inadmissible as a result of the prohibition of double 
penalties.

As the prohibition of double penalties and of double prosecution (ne bis in 
idem principle) is regulated under art. 4 paragraph 1 of the Protocol No. 7 to the 
European Convention for the Protection of Human Rights and Fundamental Free-
doms30, the Supreme Court maintained that the provision of art. 138 paragraph 
1 of the Regulation must be interpreted in the light of that protocol. As a result 
of foregoing doubts, the Supreme Court decided to refer to the Court of Justice 
of the European Union for a preliminary ruling, questioning about the legal char-
acter of the penalty provided in art. 138 of Regulation No. 1973/200431.

29 The Prokurator Generalny (Principal Public Prosecutor) appealed on a point of law against 
that decision to the Sąd Najwyższy (Supreme Court), arguing that there had been a gross infringe-
ment of the procedural rule in Article 17(1)(11).

30 Under Article 4 paragraph 1 of the Protocol No. 7 to the European Convention for the 
Protection of Human Rights and Fundamental Freedoms, signed in Strasbourg on November 22, 
1984), “no one shall be liable to be tried or punished again in criminal proceedings under the juris-
diction of the same State for an offence for which he has already been finally acquitted or convicted 
in accordance with the law and penal procedure of that State”.

31 By order of September 27, 2010, received at the Court on October 12, 2010, the Sąd Na-
jwyższy referred the following question to the Court for a preliminary ruling: “What is the legal 
nature of the penalty provided for in Article 138 of Commission Regulation (EC) No 1973/2004 
of October 29, 2004 laying down detailed rules for the application of Council Regulation (EC) No 
1782/2003 as regards the support schemes provided for in Titles IV and IVa of that Regulation and 
the use of land set aside for the production of raw materials, OJ 2004 L 345, p. 1, which consists 
in refusing a farmer direct payments in the years following the year in which he submitted an in-
correct statement as to the size of the area forming the basis for direct payments?”.
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8. ADVOCATE GENERAL’S JULIANE KOKOTT’S OPINION

First of all, Advocate General noticed that this case should be examined under 
the prohibition of double penalties regulated in European Union law, not in the 
Polish law as the referring court states. As art. 50 of the Charter of Fundamental 
Rights provides that “no one shall be liable to be tried or punished again in crim-
inal proceedings for an offence for which he or she has already been finally 
acquitted or convicted within the Union in accordance with the law”, ne bis in 
idem principle poses a status of European Union fundamental right and general 
principle of law. 

Advocate General referred to the CJEU judicial decisions in the area of Char-
ter’s application which has interpreted art. 51 paragraph 132. According to it, this 
provision means that the Charter applies if the facts of the case demonstrate a con-
nection with European Union law. Also judgment in the Dereci case33 declares that 
the Charter applies if the facts of the case are covered by European Union law. 
Taking the foregoing into account, Advocate General maintains that the Bonda 
case falls within the scope of the Charter of Fundamental Rights.

Moreover, Advocate General made it clear, that “the applicability of the Char-
ter of Fundamental Rights in the case at issue is not called into question either 
by the Protocol on the application of the Charter of Fundamental Rights of the 
European Union in relation to Poland and the United Kingdom”. Although art. 1 
paragraph 1 of the Protocol “does not distinguish itself by great clarity”, she states 
that Protocol No. 30 cannot be seen as an opt-out clause. Basing on the recitals34 
which “point in favour of the protocol not containing any derogation from the 
Charter for the two countries”, British-Polish Protocol shall be regarded as having 
only clarifying character and as construction guidelines. 

Bearing in mind the scope of application of the Charter regulated under art. 51 
paragraph 2, “an extension of the ability of the Court of Justice of the European 
Union within the meaning of the protocol cannot come into question”. Because 
the prohibition of double penalties was recognised as a general principle of Euro-
pean Union law even before it confirmation in art. 50 of the Charter and taking 
the previous CJEU judicial decisions into consideration, the foregoing case is 
covered with the scope of the Charter’s application.

Court of Justice of the European Union expressed clearly that the penalties 
provided in art. 138 paragraph 1 of the Regulation are not regarded as having 
criminal nature in the European Union Law. As a result, judgment passed over 

32 The CJEU judgments of November 12, 2010 in Case C339/10 Asparuhov Estov and Others 
[2011] ECR I0000, paragraph 14, and of March 1, 2011 in Case C457/09 Chartry [2011] ECR I0000, 
paragraph 25.

33 Case C256/11 Dereci and Others [2011] ECR I0000, paragraph 72.
34 Motives 8 and 9 of the preamble.
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in silence Advocate General’s reflection concerning the application of Protocol 
No. 30. However, by basing on European law standards35 concerning criminal 
penalty, it may be assumed that silently shared Advocate General’s opinion.

9. FRANSSON JUDGEMENT

Interpretation of the scope of the Charter, Court of Justice of the European 
Union called only in the Grand Chamber judgment of February 26, 2013 in case 
Åklagaren v Hans Åkerberg Fransson (C-617/10)36. The question for a prelimi-
nary ruling from the Swedish court was substantively similar to those specified 
in the Bonda case and concerned the interpretation of the principle of ne bis in 
idem principle with regard to the possibility of imposing criminal and administra-
tive penalties for the same act which consist breach of tax laws. These sanctions 
were prescribed for violation of tax rules, regardless of their origin (European 
Union or national law). 

The applicability of the Charter to the Member States actions that are not 
directly aimed at the realization of European Union commitments was an issue 
in this case because the provisions introducing sanctions mostly concerned 
infringements of national legislation and did not simply implement European 
Union law. CJEU emphasized that its previous case-law remains up to date and 
in accordance with the provisions of the Charter, it applies to Member States only 
when they implement European Union law. If national rules fall within the scope 
of European Union law, the country is legally obliged to respect fundamental 
rights protected under the Charter. The Court added that the enactment of crim-
inal sanctions for infringements of national provisions implementing VAT direc-
tive is the act of applying a number of European Union law provisions. Even if the 
directive itself does not provide such sanctions, they serve the efficiency of the 
VAT system and protection of the European Union financial interests. For this 

35 Under the European Court of Justice judgments (see Case 137/85 Maizena and Others 
[1987] ECR 4587, paragraph 13; Case C-240/90 Germany v Commission [1992] ECR I5383, para-
graph 25; and Case C-210/00 Käserei Champignon Hofmeister [2002] ECR I6453, paragraph 43) 
and the case-law of the European Court of Human Rights (Engel and Others v the Netherlands, 
June 8, 1976, §§ 80 to 82, Series A No. 22, and Sergey Zolotukhin v Russia, No. 14939/03, §§ 52 
and 53, February 10, 2009.

36 Judgment of the Court (Grand Chamber) of February 26, 2013, in case Åklagaren v Hans 
Åkerberg Fransson (C-617/10), request for a preliminary ruling under Article 267 TFEU from 
the Haparanda tingsrätt (Sweden), made by decision of December 23, 2010, received at the Court 
on December 27, 2010, in the proceedings Åklagaren v Hans Åkerberg Fransson. The request 
has been made in the context of a dispute between the Åklagaren (Public Prosecutor’s Office) 
and Mr. Åkerberg Fransson concerning proceedings brought by the Public Prosecutor’s Office for 
serious tax offences.
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reason, the Charter, and therefore also the prohibition of double punishment 
included there, are applicable in Åkerberg Fransson case and can be subject to 
interpretation by CJEU.

At the same time, if the Member State court is called upon to verify the com-
pliance of national law provisions or national authorities action constituting an act 
of European Union law with fundamental rights – in a situation where Member 
Statesʼ action is not completely determined by European Union law provisions – 
national authorities and courts are authorized to enforce national standards for the 
protection of fundamental rights. It happens provided that the application of these 
standards does not undermine the level of protection resulting from the Char-
ter (interpreted in accordance with CJEU jurisdiction) or the primacy, unity and 
effectiveness of European Union law.

With regard to the prohibition of double punishment, Court of Justice of the 
European Union noted that it does not preclude the application by Member States 
at the same time the tax and criminal penalties for the same offense involving 
breaching of the disclosure obligations in the field of VAT. Member States are 
free to choose the means to ensure total exaction of revenues from VAT and 
therefore, they protect the financial interests of the European Union. These meas-
ures may therefore take the form of administrative sanctions, criminal penalties 
or both penalties at the same time. Only if the tax sanction is a penalty within the 
meaning of the Charter and is definitive, the prohibition of double punishment is 
an obstacle to conduct next criminal proceeding against the same person in con-
nection with the same acts.

Court of Justice of the European Union broad interpretation of art. 51 para-
graph 1 of the Charter, presented in Fransson judgement not only confirms the 
continuity of the previous understanding of the binding scope of European Union 
fundamental rights, but it also equates the scope of the Charters fundamental 
rights and fundamental rights as general principles of the Union37.

Although the introduction of the Protocol No. 30 on the application of the 
Charter of Fundamental Rights of the European Union raised many concerns 
of its application, thanks to the Court of Justice of the European Union judgment 
in N.S. case, it became clear that the Protocol cannot exclude the use of the Charter 
in relation to Poland or United Kingdom. Moreover, British-Polish Protocol does 
not prevent the examination of the Charter by courts and tribunals. Also Advocate 
General’s position taken in Bonda’s case confirms that the Protocol cannot be 
regarded as an opt-out clause, which derogates from the Charter provisions. In the 
light of aforementioned Fransson judgement, the CJEU takes the opportunity to 
use all reasonable endeavours to extend the protection of fundamental rights and 
to encourage applying the Charter by the national courts. A broad interpretation 

37 N. Półtorak, Zakres związania państw członkowskich Kartą Praw Podstawowych Unii Eu-
ropejskiej, “Europejski Przegląd Sądowy”, September 2014, No. 9, pp. 17–28.
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of the scope of the binding provisions of the Charter allows to develop common 
standards for the interpretation and application of fundamental rights in the Euro-
pean Union Member States.

BRITISH-POLISH PROTOCOL IN LIGHT OF THE COURT 
OF JUSTICE OF THE EUROPEAN UNION JURISPRUDENCE 

(N.S. V SECRETARY OF STATE, BONDA, FRANSSON) 

Summary

The Protocol No. 30 on the application of the Charter of Fundamental Rights 
of the European Union to Poland and to the United Kingdom, so called “British-Polish 
Protocol”, annexed in 2007 to the Treaties by means of the Lisbon Treaty, led to many 
interpretational disputes about its legal status and consequences for application of the 
Charter in Poland and United Kingdom. However, the Court of Justice of the European 
Union (CJEU), continuing the protection of human and fundamental rights contained 
in the Charter, dispels some doubts concerning the Protocol significance through its 
case law. Judgment of the CJEU of December 21, 2011 in joined cases N.S. (C-411/10) 
v Secretary of State for the Home Department et M. E. and Others (C-493/10) v Refugee 
Applications Commissioner and Minister for Justice, Equality and Law Reform, as 
well as Advocate General’s Verica Trstenjak opinion delivered on September 22, 2011, 
confirms the normative content of art. 51 of the Charter of Fundamental Rights, so that 
the applicability of the Charter in the United Kingdom or in Poland is unchallengeable. 
Significance of the Advocate General’s Juliane Kokott’s opinion, delivered on December 
15, 2011, in case General Prosecutor v Łukasz Marcin Bonda (C-489/10) should not go 
unnoticed. It states that Protocol No. 30 cannot be seen as an opt-out clause, but shall be 
regarded as having only clarifying character and as construction guidelines. Broad scope 
interpretation of the Charter was what CJEU called in the case Åklagaren v Hans Åkerberg 
Fransson (C-617/10). It allowed to develop common standards for the interpretation and 
application of European Union fundamental rights.
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Maria M. Kenig-Witkowska
University of Warsaw

ENVIRONMENTAL PROTECTION IN CORPORE IURIS 
SPATIALIS (MAPPING THE ISSUE)*

The scientific, commercial and military potential of outer space has resulted 
in the growing interests of not only States but also of natural and juridical per-
sons in outer space activities. Nowadays, with the advancement in technology 
more State and individual operators than ever are capable of conducting outer 
space activities which have led the international community to a growing concern 
about the pollution of the outer space environment. The scientific, commercial, 
and military activities hitherto have contributed to environmental threats of outer 
space such as e.g. orbital space debris, damage caused on or to other planets, 
environmental damage caused on Earth as a result of man-made objects falling 
from space, to mention just a few of them. It is a commonly shared opinion, that 
the protection of the outer space environment and its sub-systems become very 
important issues for humanity ensuring that outer space can be used for activities 
for the present and future generations1.

* This paper is based on the presentation prepared for the Conference organised by University 
of Warsaw and the Ministry of High Education on June 10, 2016.

1 For the comprehensive view on the problems see: Viikari, L., The Environmental Element in 
Space Law. Assessing the Present and Charting the Future, Martinus Nijhoff Publishers, Leiden–
Boston 2008; V. Gupta, Critique of the International Law on Protection of the Outer space Envi-
ronment, “Astropolitics” 2016, Vol. 14, No. 1, pp. 20–43. Comp. also M. Williamson, Protecting 
the Space Environment, “Earth and Space Review” 2000, Vol. 9, No. 4, pp. 4–5; Although the 
above mentioned opinion has been shared by majority of writers, there are also quite different 
views on that issue. For example W. Block and J. H. Huebert in the article “Space Environmen-
talism Lacks Any Justification”, http://fee.org/freeman/detail/environmentalists-in-outer-space 
(visited January 14, 2017), argue that they find proposed environmental programs for outer space 
wholly unjustified and they propose pure private property rights as a approach to the issue. In their 
view, space environmentalism lacks any justification and private subjects should be free to use 
space only within the limits of private property rights. 
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1. THE ENVIRONMENT OF OUTER SPACE – PROBLEMS 
OF NOTIONS AND DEFINITIONS

Defining key issues related to the protection of the environment in the context 
of outer space law requires the definition of many categories that are not easily 
defined in terms of both subjective and objective scope, mainly because of the 
lack of a reference point clearly defined for them, if only to bring up the issue 
of a legal definition of the outer space, the outer space environment, the definition 
of the categories of risks for the environment, or harm to the environment, which 
should be defined by law so that their effects would be subject to legal protection2.

The situation is further complicated by the lack of a legal definition of the 
term “protection” for the outer space environment, which is seen in general terms 
as related to conservation of the environment and the protection of species, as 
well as to restoring the environment to its original condition, for example when 
dealing with damage to the environment. These categories are hard to apply to the 
situation in outer space.

In legal writing, outer space is commonly referred to as the space above the 
air space surrounding earth. It is also believed that the determination of the point 
at which it begins, in physical terms, is hard to do. In the subject literature, it is 
also believed that the issue of the delimitation of airspace and outer space is more 
of a political and legal nature rather than a technical one. As a result, the literature 
points out to two general approaches to this problem, namely the technical and 
the functional3.

The technical approach permits the construction of the definition based on 
the distance parameters tied with the parameters of physico-chemical compo-
sition of the atmosphere and the experience acquired from mankind’s activities 
in the airspace and outer space. According to the technical approach, the height 
of about 80−100 kilometers is proposed as being the point from where the outer 
space starts, taking into account the composition of the atmosphere as well as the 
aeronautical and astronautical experience of man.

The more complicated functional approach requires defining, among others, 
such concepts as human activities in outer space. L. Viikari points out one of the 
examples of the difficulties faced by the functional approach, which is the case 
of the space shuttle launched into outer space by rocket, while returning to Earth 

2 In this context it is worthwhile quoting the NASA Quest Space Team on Line, “The Outer 
Space Environment”, in which one may find the most accurate and inspiring non- legal definition 
of outer space: “Outer space is just what its name implies. It is the void that lies beyond the upper-
most reaches of the atmosphere of Earth and between all other objects in the universe”; at http://
quest.nasa.gov/spce/teachers/suited/3outer.html (visited May 21, 2015).

3 Comp. Report of the Legal Subcommittee of the UN Committee on the Peaceful Uses 
of Outer Space (COPUOS), Session 44/2005, Anex I.
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using the mechanisms proper for airplanes. According to functional approach, 
the space shuttle should be classified as both an aircraft and a spacecraft. Here 
both air space law and outer space law would be applied, depending on the phase 
of flight, which is – in turn – associated with the issue of state jurisdiction in both 
the air space and outer space4.

As regards the definition of environment in terms of outer space, similarly 
as in the case of international environmental law, there is no general definition 
of the outer space environment. In general, in international environmental law the 
definition derived from the French term – environ, which means what surrounds 
us, namely the environment, has been used. More precisely to the term environ-
ment refer those instruments of international environmental law, which define 
the concept for the specific needs of a given instrument5. Similarly, for the needs 
of the issue of the environmental protection of outer space, the term “environ” 
could be used, with some limitations (resulting inter alia from the lack of a ref-
erence point defining it), as describing what surrounds the Earth’s environment 
and the air space above it. Some authors believe that in connection with the geo-
centric character of these elements, the environment of space can only be named 
as para-environment6.

Therefore, one should rather talk about environmental policy in this matter, 
than about legal regime. One can also apply the above-mentioned way of con-
structing the definition for the needs of the particular regulation and refer to any 
of the international treaties constituting the corpus iuris spatialis. So far, none 
of the treaties of the corpus iuris spatialis contains such a definition. It can only 
be found in the proposals of the Committee of Space Law of the International Law 
Association (ILA) 1994; namely the draft of the international legal instrument on 
the protection of the environment against the effects of damage caused by space 
debris7. Article 1 of this document defines, for the purposes of this document, 
the term environment, as including both outer space and the terrestrial environ-
ment within and beyond the national jurisdiction. The consequence of this kind 
of definition, if included into a legally binding instrument, would be an almost 
total lack of certainty as to the possible effects of regulated activities in space and 
time, if one points just only to the issue of the so-called space debris.

Generally speaking, the above-mentioned attempts to draw up a definition 
of the environment of outer space, including the ILA proposals, are based on 

4 L. Viikari, The Environmental Element…, p. 1 and next.
5 See on the issues: M. M. Kenig-Witkowska, Międzynarodowe Prawo Środowiska. Wy-

brane zagadnienia systemowe [International Environmental Law. A Systemic Issues Approach], 
Warszawa 2011, p. 13 and next. 

6 See: J.-F. Mayence, Protection: Towards a Space Environmental Law, The 5th Eilene 
M. Galloway Symposium on Critical Issues in Space Law, Washington D.C., December 2, 2010, 
passim.

7 Buenos Aires International Instrument on the Protection of the Environment from Damage 
Caused by Space Debris. See Final Report to the Sixty-sixth ILA Conference, Buenos Aires 1994.
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the structures of concepts analogous to the concept of the environment as it is 
understood in international law; however with the reference rather to the policy 
issues than to legal standards8. If that assumption is to be taken, the following 
basic dimensions of issues related to environment of outer space are to be taken 
into consideration in the future regulatory processes ie. the health and welfare 
of humans, animals and plants; the socio-economic dimension, and the ethi-
cal dimension. One should however bear in mind that the catalogue of possible 
dimensions is open and limited by the present stage of our knowledge in this field.

In connection with the above, J. F. Mayence points out four fields that are 
partly covered and to be covered by the policy and law on environmental protec-
tion of outer space: 1) planetary protection; 2) protection in respect of activities 
in Earth orbit; 3) protection from near-Earth objects (NEOs); 4) protection asso-
ciated with the management of the exploitation of natural resources of celestial 
bodies9.

Planetary protection applies to preservation of fields of scientific research.
Protection in respect of activities in Earth orbit concerns the protection of the 

interests of operators in outer space (as J. F. Mayence writes, it is more about 
protecting the interests of operators than the protection of human life on earth)10.

Protection from near-Earth objects (NEOs) means the protective shield for 
human life in relation to specific threats. It is not about threats to the environ-
ment that we speak about in connection with the protection of the environment on 
earth, or threats to ecosystem.

Protection associated with the management of the exploitation of natural 
resources of celestial bodies is related with the idea of the sustainability of space 
activities in order to protect the scientific and exploiting interests of mankind. 
Therefore, the pioneers of extraterrestrial ecology will be researchers and explor-
ers of the space.

2. THE ENVIRONMENTAL THREATS IN RESPECT TO HUMAN 
ACTIVITIES IN OUTER SPACE

From an environmental perspective, the doctrine of international environmen-
tal law recognizes numerous problems related to human activities in outer space, 

 8 It is worth noting that elements of the notion of environment used in international law but 
also in national laws are based on anthropo- and geo-centric axiological approaches. Some authors 
point out also the cosmo-centric aspect of this issue. See for example T. U. Aganaba, Towards 
Space Sustainability: Lesson from Environmental Liability Regimes, Institute of Air and Space 
Law, McGill University, Montreal–Quebec, October 2011, p. 38 and next.

 9 Supra, note 6.
10 Ibidem.
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which should be taken into account in the development of rules of international 
law of lex spatialis, bearing in mind not only the possibility of damage to the 
outer space environment caused by human exploratory activities in outer space, 
but also damage to the environment of the Earth associated with that activity. 
It should then be emphasized that it always concerns damage to the environment 
caused by human activities.

Various writers point to different environmental risks associated with the 
human activities in outer space. The most frequently listed risks are as follows: 
1) so-called space debris, which is the most famous example of littering the extra-
terrestrial environment; 2) radioactive/nuclear contamination. From the point 
of view of humankind, the most dangerous is the risk of radioactive contamina-
tion by space objects, for example those colliding in space or returning to earth 
(the case of satellite Kosmos 954)11. Similarly dangerous are the possible effects 
of the deployment of nuclear weapons in outer space; 3) satellites powered by 
solar energy. Scientists express the view that the transfer of solar energy to earth 
destroys the ozone layer and can affect life on earth. Especially in this context, 
one needs to pay attention to the long-term effects on humans of electromagnetic 
waves broadcast by satellite dishes and the so-called biota within the collection 
areas on Earth and in the sky. It is emphasized that many of the risks associated 
with it are not yet identified, such as those that may arise from the use of materials 
from the moon used for the construction of satellites powered by solar energy; 
4) space stations, which by the fact of their stationary position and size may cause, 
among other things, the threat of collision. Similarly, the threat of collision can 
result from the cutting off of solar energy for powering satellites. Space stations 
can also be a source of threat to their nearest environment, among other things, 
by dumping the debris; and 5) organic contamination of outer space by organisms 
from Earth; 6) contamination of Earth by extraterrestrial organisms transferred 
e.g. by a spacecraft returning to Earth.

3. CORPUS IURIS SPATIALIS FROM AN ENVIRONMENTAL 
PROTECTION PERSPECTIVE

Because almost no environmental standards are directly related to these prob-
lems, their solutions must be sought primarily in the norms of international law 
relating to outer space. From the perspective of the rules of international envi-
ronmental law on the protection of the atmosphere and climate, the standards for 
outer space appear only in a very rudimentary way.

11 For details comp: www. hc-sc.gc.ca.
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From the perspective of environmental protection of outer space there are 
only a few international treaties and non-binding legal instruments. These trea-
ties were adopted before the outer space environmental issue became the sub-
ject of the particular axiological approach of international community. Thus, the 
standards contained in them are a reflection of general principles of international 
law and of the basic principle of the law of outer space.

In this matter, the most important from the perspective of international envi-
ronmental law is the Treaty on Principles Governing the Activities of Sates in the 
Exploration and Use of Outer Space, including the Moon and other Celestial Bod-
ies, of January 27, 1967 (the, so called, Outer Space Treaty)12. The Treaty states 
in art. I that the exploration and use of outer space, including the Moon and other 
celestial bodies, shall aim for the benefit and interests of all countries and should 
be applied to the whole of humanity. By the provision of art. IV of the Treaty, 
the parties are obliged to not place in orbit around the earth objects containing 
nuclear weapons or weapons of mass destruction and not to install such weapons 
on celestial bodies and not to place such weapons in outer space in any other way.

From the environmental perspective issues the most important is art. IX 
of the Treaty. The provision of art. IX provides inter alia that states conducting 
study and research of outer space, along with the Moon and other celestial bod-
ies should conduct them in such a way as to avoid their harmful contamination 
and also adverse changes to the earth through the introduction of extraterrestrial 
substances and if there is the need, to take adequate measures. States parties are 
also obliged to take appropriate international consultations before undertaking 
the exploration or exploitation of outer space, which could have a detrimental 
effect on the activities of other States parties in this matter. In relation to the issue 
of space debris is the provision of art. V paragraph 3, which is of a particular 
interest because it states that the parties to the Treaty shall immediately inform 
the other states parties and the UN Secretary General of any phenomena they dis-
cover in outer space, including the Moon and other celestial bodies, which could 
constitute a danger to the life or health of astronauts.

To conclude, the analysis of the provisions of the Treaty shows that they 
indirectly address issues related to the protection of the terrestrial environment, 
but with a clear perspective of the general principles of law and of the princi-
ple of peaceful use of outer space. From the perspective of environmental law 
the provisions would qualify as those that in effect are aimed at the protection 
of mankind.

Another treaty on outer space, which can also be analyzed in the context 
of environmental law is the Agreement Governing the Activities of States on 
the Moon and other Celestial Bodies, December 5, 1979 (the, so-called, Moon 
Treaty), which received relatively limited support from the international com-

12 For the text of the Treaty see: 610 UNTS 205.
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munity13. The Agreement stipulates that the Moon and other celestial bodies 
belong to the category of the common heritage of mankind and can be exploited 
for exclusively peaceful purposes (art. 1, 3, 11). The exploration and exploitation 
of the Moon is the area of competence of all humankind and must bear in mind 
the interests of the present and future generations (art. 4).

The Agreement introduces the notion of environmental protection in relations 
to the Moon environment. The provision of art. 7 sets out the provision on the 
protection of the environment of the Moon and celestial bodies. It stipulates that 
States Parties to the Agreement shall take measures to prevent the violation of the 
existing balance of the environment of the Moon and the celestial bodies, causing 
irreversible changes in the environment, the introduction of harmful substances 
from outside the environment, or in any other way. Parties to the Treaty undertake 
not to introduce any substance of extraterrestrial origin. This provision also states 
that the parties to the Agreement undertake to protect the life and health of a man 
on the Moon.

Although in general the provisions of the Treaty do not prohibit the placement 
of radioactive materials on the Moon, nevertheless they oblige States Parties to 
the prior notification of their intention to the Secretary-General of the United 
Nations.

From an environmental perspective, there is an important provision on the 
permitted exploitation of natural resources, which will be subject to international 
control (art. 11). Although the provisions relating to the natural resources of the 
Moon do not contain standards for the protection of the environment, it seems that 
they should be interpreted in the light of the provisions of art. 7 of the Agreement.

In the context of the usefulness of Corpus Iuris Spatialis in the environmen-
tal protection of outer space discussed above, the Convention on International 
Liability for Damage caused by Space Objects of March 29, 1972 (the, so called, 
Liability Convention) is another one that can be used to put the foundations of the 
legal regime of outer space from the perspective of environmental protection14. 
The Convention refers to the common interest of mankind on the exploration 
and peaceful use of outer space and of the Moon and other celestial bodies. The 
primary objective of the Convention is to develop effective international-legal 
rules and principles governing the issues of liability for damage caused by space 
objects, including damage to the environment; hence they are not regulations 
devoted exclusively to liability for damage to the environment. Nevertheless, 
art. II applies to damage caused by space objects on the surface of earth or to 
a moving aircraft, which implies damage in both the earthly and outer space envi-
ronments. Moreover, the Convention refers in the preamble to both the above-
cited provisions of the Outer Space Treaty of 1967, as well as to the Moon Treaty 

13 For the Text of the Agreement see: 1363 UNTS 3, 18 ILM1434.
14 For the Text of the Convention see: 961 UNTS187.



148 MARIA M. KENIG-WITKOWSKA

of 1979, making them simultaneously, in accordance with the Vienna Convention 
on the Law of Treaties of 1969, foundations for interpretation in the process of its 
application.

Another legal instrument of significant importance to the environmental pro-
tection of outer space is a resolution of the General Assembly – Principles Rele-
vant to the Use of Nuclear Power Sources in Outer Space, developed by the UN 
Committee of the peaceful use of outer space, are considered by the doctrine 
of international law and practice of international relations as an expression of the 
norms of customary law in this matter (so called 1992 Outer Space Principles)15. 
In order to minimize the amount of radioactive material in space, Principle 3 
stipulates that the use of nuclear power sources in space should be limited only 
to those projects that absolutely cannot do without it. This provision establishes 
the general purpose of radiation protection, which would result in significant con-
tamination of outer space. The use of nuclear generators in space was limited to 
interplanetary missions, using appropriate orbits and using highly enriched ura-
nium 235 as a fuel. The radioisotope generators can only be used in interplanetary 
travel. The Principles also regulate matters of security, notification, consultation, 
support, and liability for damages (art. 4, 5, 6).

In addition, to the above mentioned catalogue, one could also include in this 
category the Agreement on the Rescue of Astronauts, the Return of Astronauts 
and the Return of Objects Launched into Outer Space, as a relevant element 
mapping the issue of outer space environmental protection16, general regulations 
of some international bodies such as the International Telecommunication Union, 
especially those relating to radio frequency and all kinds of rules of the so-called 
soft law developed by Inter-Agency Space Debris Coordination Committee, the 
United Nations Committee on Peaceful Uses of Outer Space. In this context 
the work of the International Law Association, which in 1994 published a draft 
Convention on the outer space debris, should also be mentioned

4. PRINCIPLES OF INTERNATIONAL ENVIRONMENTAL LAW 
FROM THE PERSPECTIVE OF THE FUTURE REGULATION IURIS 

SPATIALIS

Since the existing rules of corpus iuris spatialis are inadequate for the threats 
to the environment listed above, attention should be paid to the rules of inter-
national environmental law from the perspective of assessing the application 
of those standards to the outer space environment, especially because art. III 

15 UNGA Res.47/68, 34/68 ILM 917 (1993).
16 For the text of the Agreement see: 672 UNTS 199.
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of the Outer Space Treaty of 1967 provides that activities in space should be car-
ried out in accordance with international law, the Charter of the United Nations, 
in the spirit of international cooperation and understanding. This provision expli-
cite confirms the applicability of the norms of general international law, including 
international environmental law to action in outer space.

In this regard, the basic general principles of international environmental law 
should be pointed out from the perspective of their use in solving the environmen-
tal problems related to outer space. Amongst these principles, there is the prin-
ciple of sustainable development, which would aim to ensure the sustainability 
and continuity of operations and exploitation of mankind in outer space. Others, 
related to the previous include, for instance, the principle sic utere tuo, ut alienum 
non laedas, the principle of good-neighborliness, the principle of due diligence, 
the precautionary principle, the principle of common but differentiated responsi-
bility, and probably the polluter-pays principle.

There is no place here to examine those principles’ possible position and 
role in solving the environmental problems connected with the exploration 
and exploitation of outer space. Pointing out these principles one should, how-
ever, bear in mind their limited normativity, because they are usually formulated 
in a general way, and their content and status are usually subject to interpretation. 
Consequently, it is not easy to derive obligations only from the content of those 
principles without relying on the standard contained in the given treaty or con-
vention. Thus, the usefulness of the principles of international environmental law 
in setting standards for controlling activities in outer space is limited, unless they 
are introduced to the body of standards legis spatialis.

Therefore, the principles of international environmental law can and should 
serve as directives for necessary changes in legis spatialis. In addition, they can 
be considered for filling the gaps in the interpretation of existing law of outer 
space (consultative role). Having that in mind, however one should be aware 
of the diversity of interests relating to the exploration and exploitation of space 
associated on one hand with security and, on the other hand, with the economic 
interests of countries and private entities.

One should also remember that we still know very little about the processes 
taking place in the mutatis mutandis environment of outer space. Therefore, even 
the most elaborate approach to promoting the idea of environmental protection 
from the perspective of its terrestrial origin and move it to the “ground” of outer 
space can be ineffective or even counterproductive, in the negative scenario.

Therefore, it should also be noted that any “terrestrial” analogy to “outer 
space” situations must be very carefully studied, like for example the often 
invoked analogy for these circumstances, that is the situation of international sea-
bed regime. As common elements in this approach one can point to the idea of the 
common heritage of mankind, global commons, acting for the good of humanity 
and only for peaceful purposes, responsibility, sustainable use, the precaution-
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ary approach, etc. As a result, a decision-making process for the management 
of exploitation of seabed might indicate mutatis mutandis directions as how to 
solve similar situations in the exploitation of space.

Other potential sources of analogy, which the legal literature often indicates, 
are the air space law, the rules governing the activities on the high seas, or regu-
lations concerning the Antarctic status. It is well known that the Antarctic Treaty 
has been successfully dealing with military challengers, sovereignty claims 
issues, scientific explorations and related similar problems. Although both trea-
ties shared similar priority goals, over the last 50 years they have diverged with 
the environmental protection and management issues. Therefore one should take 
this analogy with a relevant distance17.

5. SOME FINAL REMARKS

1. Environmental legislation related to human activity in outer space is so far 
just rudimentary, does not have a systemic nature and is not adequate to solve 
problems and tasks associated with the environmental aspect of outer space; from 
this perspective it would be highly desirable to adopt a legal instrument on the 
sustainable use of outer space.

2. Adoption of an international agreement in this regard would be even more 
desirable in connection with emerging problems resulting from human activities 
in outer space; for it is clear that the use of outer space by more and more actors 
must be regulated.

3. The most urgent problem to be solved seems to be the problem of space 
debris and of the compliance with the UN Committee on the Peaceful Uses reports 
as well as of the Space Debris Mitigation Guidelines of 2007 in this regard18.

4. Intensified research should be carried out on the issue of the so-called 
reverse contamination.

17 On the subject of similarity issue between Antarctic and the outer space legal approach 
see for example M. S. Race, Policies for Scientific Exploration and Environmental protec-
tion: Comparison of the Antarctic and Outer Space Treaties, (in:) P. A. Berkman, M. A. Lang, 
D. W. H. Walton, O. R. Young, Science and Diplomacy: Antarctica, Science, and the Governance 
of International Spaces, Washington 2011, pp. 143–152.

18 See: UN Doc. A/AC. 105/C.1/L.260, Annex.
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ENVIRONMENTAL PROTECTION IN CORPORE IURIS SPATIALIS 
(MAPPING THE ISSUE)

Summary

The aim of this paper is to map the issue of environmental protection of outer space 
from the perspective of regulations of existing corpus iuris spatialis. The issue of the 
environmental protection of outer space has been a subject of considerable discourse 
which leaves many questions unanswered from the present corpus iuris spatialis 
perspective. There is no doubt that environmental concerns are an issue for the outer 
space legal regime and that the human activities in outer space pose a serious threat to 
future generations and uses of space. The article consists of five parts. In Parts I and II, 
the author deals with the problems of definitions of the environment of outer space and 
the environmental threats connected with human activity in the outer space; Parts III 
and IV present an overview of corpus iuris spatialis from an environmental protection 
perspective, and principles of international environmental law from the perspective of the 
future regulation iuris spatialis. Part V presents some final remarks.

BIBLIOGRAPHY

Aganaba T. U., Towards Space Sustainability: Lesson from Environmental Liability Regi-
mes, Institute of Air and Space Law, McGill University, Montreal–Quebec, October 
2011

Block W., Huebert J. H., Space Environmentalism Lacks Any Justification, at http://fee.
org/freeman/detail/environmentalists-in-outer-space (visited January 14, 2017)

Cinelli C., Pogorzelska K., The Current International Legal Setting for the Protection of 
the Outer Space Environment: The Precautionary Principle Avant La Lettre, “Re-
view of European, Comparative & International Environmental Law” 2013, Vol. 22, 
issue 2

Final Report to the Sixty-sixth ILA Conference, Buenos Aires 1994
Flury W., Space Debris: an overview, “Earth Space Review” 2000, Vol. 9, No. 4
Górbiel A., International Legal Protection of the Outer Space Environment Against 

Harmful Contamination: preliminary remarks, “Postępy Astronautyki” 1987, 
Vol. 20, No. 1–2

Gupta V., Critique of the International Law on Protection of the Outer space Environ-
ment, “Astropolitics” 2016, Vol. 14, No. 1

Hobe, S., The Impact of New Developments on International Space (new actors, commer-
cialization, privatization, increase in number of “space-faring nations”), “Uniform 
Law Review” 2010, issue 3–4

Hobe S., Environmental Protection in Outer Space: Where we Stand and What is Needed 
to make Progress with regard to the Problem of Space Debris, “The Indian Journal 
of Law and Technology” 2012, Vol. 8



152 MARIA M. KENIG-WITKOWSKA

Hofmann M., Rettberg M. P., Williamson M. (eds.), Protecting the Environment of Ce-
lestial Bodies (PECB), International Academy of Astronautics, Cosmic Study 2010, 
at http://law.leiden.edu/organisation/publiclaw/iias/staff/masson-zwaan.html#publi-
cations-2008

Ijaija H., The International Legal Regime Regulating Environmental Aspects of Outer 
Space, Proceedings of the 7th International Conference of Indian Society of Interna-
tional Law (2010), 207–213, Published by The Indian Society of International Law

Kenig-Witkowska M. M., Międzynarodowe Prawo Środowiska. Wybrane zagadnienia 
systemowe [International Environmental Law. Selected Systemic Issues], Warszawa 
2011

Kerrest A., Outer Space as International Space: Lessons from Antarctica, (in:) P. A. Berk-
man, M. A. Lang, D. W. H. Walton, O. R. Young, Science Diplomacy: Antarctica, 
Science and the Governance of International Spaces, Washington, D.C. 2011,

Mayence J.-F., Protection: Towards a Space Environmental Law, The 5th Eilene M. Gal-
loway Symposium on Critical Issues in Space Law, Washington D.C., December 2, 
2010

McGarrigle P., Hazardous Biological Activities in Outer Space, “Akron Law Review” 
1985, Vol. 18, issue 1

Race M. S., Policies for Scientific Exploration and Environmental protection: Compa-
rison of the Antarctic and Outer Space Treaties, (in:) P. A. Berkman, M. A. Lang, 
D. W. H. Walton, O. R. Young, Science and Diplomacy: Antarctica, Science, and the 
Governance of International Spaces, Washington 2011

Sharma A., Protecting of the outer space environment: Need to revisit the law, at https://
www.researchgate.net/researcher/2093346423_A_Sharma (visited January 14, 2017)

Viikari L., The Environmental Element in Space Law. Assessing the Present and Char-
ting the Future, Martinus Nijhoff Publishers, Leiden–Boston 2008

Williams M., Safeguarding Outer Space: On the Road to Debris Mitigation, Security 
in Space, Conference Report, March 31 – April 1, 2008, United Nations Institute for 
Disarmament (UNIDIR), 2006

Williamson M., Protecting the Space Environment, “Earth and Space Review” 2000, 
Vol. 9, No. 4

Williamson M., Ethics and protection of the Space Environment, “Space Policy” 2003, 
Vol. 19, issue 1

KEYWORDS

outer space, environment, environmental protection, threats to environment, 
corpus iuris spatialis, international environmental law

SŁOWA KLUCZOWE

przestrzeń pozaziemska, ochrona środowiska, środowisko pozaziemskie, 
zagrożenie dla środowiska, corpus iuris spatialis, międzynarodowe prawo 
środowiska



STUDIA IURIDICA LXVIII

Marta Kolendowska-Matejczuk, Krzysztof Szczucki
European School of Law and Administration in Warsaw

Krzysztof Szczucki
University of Warsaw

TENSION BETWEEN HUMAN RIGHTS PROTECTION 
AND THE NECESSITY TO ENSURE PUBLIC SECURITY 
IN THE CONTEXT OF POLISH ANTI-TERRORISM LAW

1. INTRODUCTION

Recurrent events of a terrorist character, especially those occurring not in are-
nas of armed conflict or in countries that are not – at least formally – at war with 
others, make it necessary not only to consider a redefinition of the state secu-
rity systems, but also to reflect deeply on the human rights-inspired paradigms 
accepted hitherto. This paper does not set out to advocate backing away from the 
human rights standards developed in our legal culture and the kind of relationship 
between an individual and the state that stems therefrom. Rather, the subjective 
and objective scope of those standards shall be rethought. In other words, regard-
less of one’s convictions and interpretation of current events, it is difficult to avoid 
repeating questions concerning the efficiency of public authorities and our legal 
system in the context of European experiences with terrorism. First, however, we 
shall examine whether the commonly recognized constitutional and human rights 
standards facilitate the development by the state of instruments aimed at the 
effective prevention of terrorism.

Stopping short of discussing the exponential growth in the fear of potential 
attacks, it should be said that terrorism triggers consequences not only on a social 
and political level, but also on a legal one. New normative devices pose a chal-
lenge to the classic paradigms of particular branches of law1. This should not 
automatically result in their impermissibility, since the efficiency of legal norms 

1 One fitting example on the grounds of criminal law is the concept of Feindstrafrecht pro-
posed by Günther Jakobs. In the face of an intensifying terrorist threat, this idea has once again be-
come an important element of legal discourse. Cf. G. Jakobs, Zur Theorie des Feindstrafrechts, 
(in:) H. Rosenau, S. Kim (eds.), Straftheorie und Strafgerechtigkeit, Frankfurt am Main 2010, 
p. 167 et seqq.; L. Greco, Feindstrafrecht, Baden-Baden 2010, passim.
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is more important than the compatibility of novel ideas with entrenched dog-
matic assumptions. However, efficiency is hardly the decisive value in the pro-
cess of assessing new additions to a legal system. For law may not go beyond the 
borders delineated by certain absolutely binding axiological norms, the origin, 
content and character of which have given rise to much discussion and contro-
versy in jurisprudence. The Polish Constitution may be referred to as the source 
of knowledge about goods which the state must protect, including against its 
own infringements. As a consequence, the Constitution as well as other legal 
pronouncements which prevail in a conflict with an act enacted by parliament, 
may serve as a prism through which one may assess the justifiability of a given 
anti-terrorist law. This finding, evidently, does not exhaust discussion about the 
axiological propriety of the institutional make-up of the Polish state, including its 
Constitution, nor about whether at least some of the current standards should be 
reformulated. These questions would need to be addressed separately to be fully 
explored. This paper does not intend to vet and verify the axiological foundations 
of the Polish institutional make-up. On the contrary, we aim to study whether con-
sequent normative decisions fit within the limits drawn by the complex of legal 
goods enshrined in the Polish Constitution. To that end, a list of goods protected 
by anti-terrorist laws, as well as those limited thereby, must be devised2. Next, 
a proportionality test is to be undertaken, in which we shall see which of the 
goods involved in a particular conflict is to prevail – this will allow us to establish 
whether a given regulation is consistent (if the good protected by the scrutinized 
law edges out the other) or inconsistent with the Constitution.

Terrorist attacks directed against democratic states have provoked much dis-
cussion over the necessity to reevaluate the scope of human rights and citizens’ 
freedoms3. Governments, particularly following the failure of anti-terrorist tactics 

2 Justice Sandra Day O’Connor referred to such a necessity in her opinion in the U.S. Su-
preme Court case Hamdi v Rumsfeld, 124 S. Ct. 2633, 2652 (2004): “We have no reason to doubt 
that courts faced with these sensitive matters will pay proper heed both to the matters of national 
security that might arise in an individual case and to the constitutional limitations safeguard-
ing essential liberties that remain vibrant even in times of security concerns”. Justice William 
Brennan on another occasion, however, highlighted one recurrent regularity: “The trouble in the 
United States (...) has been not so much the refusal to recognize principles of civil liberties during 
times of war and national crisis but rather the reluctance and inability to question, during the pe-
riod of panic, asserted wartime dangers with which the nation and the judiciary [are] unfamiliar 
(...) After each perceived security crisis ended, the United States has remorsefully realized that 
the abrogation of civil liberties was unnecessary. But it has proven unable to prevent itself from 
repeating the error when the next crisis came along” (W. J. Brennan, The Quest to Develop a Juris-
prudence of Civil Liberties in Times of Security Crises, “Israel Yearbook on Human Rights” 1988, 
Vol. 18, pp. 16–17). Cf. also S. P. Waxman, The Combatant Detention Trilogy Through the Lenses 
of History, (in:) P. Berkowitz (ed.), Terrorism, the Laws of War, and the Constitution. Debating the 
Enemy Combatant Cases, Stanford 2005, passim.

3 C. Gearty, Reflections on Civil Liberties in an Age of Counterterrorism, “Osgoode Hall Law 
Journal” 2003, issue 41, p. 185; Ch. Michaelsen, Balancing Civil Liberties Against National Secu-
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employed hitherto, have to face up to a very serious dilemma. In this context, 
some argue that the catalogue of human rights and freedoms, albeit very momen-
tous, is valid only in times of peace, and should be subjected to limits during times 
when terrorism is being fought against4. Others, however, counter that a steady 
level of human rights protection ought to be maintained regardless of any threat 
or danger – or, as some venture to say, precisely because of such a threat5. As 
Christopher Michaelsen has rightly noted, both proponents and opponents of lim-
iting human rights in the face of anti-terrorist activities call for an examination 
of relations between the values of security and freedom6. They differ, of course, 
in their results of the conflict of values so stated, however the dominant thrust 
in the literature is that the tension created by anti-terrorist laws is to be interpreted 
through the perspective of a conflict of values.

Doubtless, terrorism as such, especially in its contemporary form, addressed 
principally against Western culture, constitutes a threat to the safety and security 
of people, and, as a consequence, to the values most fundamental for the func-
tioning of societies as a whole, and to particular individuals. The very fact a dan-
ger of such attacks exists brings into question the ability of individuals to make 
use of human rights and freedoms. A challenge to such a basic good as security 
must bring about public anxiety and impede attempts to preserve a proper degree 
of protection of other material values. In any event, counteraction against terror-
ism, i.e., various legal regulations and anti-terrorist operations, also often carry 
the risk of being incompatible with fundamental rights. All this sets the scene 
for a peculiar paradox. The state, by expanding the scope of its prerogatives with 
a view to ensuring a proper level of security to society, and therefore, in principle, 
to every individual, ushers in legal instruments which, in effect, hinder security, 
or at least the feeling of security among citizens. This argument is buttressed 
by a relatively self-evident assumption that it is not only terrorists that may be 
a source of danger – the state may also be a danger in relation to its own citizens7. 
Such a coupling of potential ramifications of anti-terrorist decisions makes it very 

rity? A Critique of Counterterrorism Rhetoric, “The University of New South Wales Law Journal” 
2006, issue 29, p. 1.

4 Ch. Michaelsen, Balancing Civil Liberties…, pp. 1–2. Cf. V. D. Dinh, Freedom and Secu-
rity after September 11, “Harvard Journal of Law and Public Policy” 2002, Vol. 25, No. 2, p. 399.

5 This view was shared by U.S. Senator Russell Feingold, who was the only senator not to 
vote in favour of the USA Patriot Ac. His reasoning went as follows: “(...) preserving our freedom 
is one of the main reasons we are now engaged in this new war on terrorism. We will lose that war 
without firing a shot if we sacrifice the liberties of the American people” (147 Cong. Rec. S 11019, 
daily ed. Oct. 25, 2001, quoted after: Ch. Michaelsen, Balancing Civil Liberties…, p. 2).

6 Cf. A. M. Dershowitz, Why Terrorism Works: Understanding the Threat, Responding to the 
Challenge, New Haven: Yale University Press 2002, pp. 165–222.

7 Emanuel Gross notes that people’s sense of security is influenced by the rule of law and 
citizens’ freedoms. Cf. E. Gross, Legal Aspects of Tackling Terrorism: The Balance Between the 
Right of a Democracy to Defend Itself and the Protection of Human Rights, “The UCLA Journal 
of International Law and Foreign Affairs” 2001, issue 89, pp. 164–167.
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difficult for the state to react8. For it turns out that both terrorist and anti-terrorist 
activities may endanger human rights. This does not mean, however, that the state 
is helpless in its fight against terrorists. One fundamental difference between 
terrorist and anti-terrorist activity is that the former always violates human rights 
and freedoms, whilst the state, in undertaking the latter, may resort to a number 
of regulatory choices and options which do not necessarily trigger an incompati-
bility with fundamental rights.

Another problem in the context of weighing goods against each other concerns 
the substantiation of the term “security”, particularly as against citizens’ free-
doms which have been quite precisely enshrined in instruments of both domestic 
and international law9. Security shall not be understood in isolation from free-
dom. If freedom on an individual level is to be read as the ability to shield oneself 
from danger, we could distinguish two types of freedom. Insecurity stemming 
from acts of terror, or from a threat thereof, is directed at entire societies and as 
such it makes the individualization of freedom difficult. In this sense, insecurity 
is aimed against the state, which, as a result, must lead to the state’s engagement 
in protecting its society from that insecurity by guaranteeing general or collective 
freedom. By doing this, the state shall not curb individual freedom – the ability to 
shield oneself from danger. Collective security, inextricably linked with freedom 
as the state’s actions protecting its order and existence from incursions thereinto, 
is a foundation of any legal order. It may even be perceived as an unquestionable 
and absolute value of a legal system. In view of such an understanding of security, 
it is subject to a weighing exercise only where its relation to individual freedom 
is concerned, i.e., where respect for security results in imposing limits on one’s 
freedoms as against the state. The conundrum outlined here boils down to asking 
whether collective freedom prevails over individual freedom, or vice versa.

In the light of the above, we shall consider the relationship between secu-
rity and freedom. These two goods are closely linked to each other and cannot 
function in isolation if one approaches them in a broad context, comprehensively. 
As noted above, however, this does not mean that the legislator is left no room 
to decide in this matter. Above all, it shall identify the proper balance between 

8 Christopher Michaelsen, basing his observations upon John Locke’s liberalism, has written 
that it is a mistake on the part of governors in having a one-sided perception of the relation between 
freedom and security which leads to a conclusion that national security is a condition precedent 
of freedom. He argues that it is individual freedom that legitimizes the existence of the state. 
Cf. Ch. Michaelsen, Balancing Civil Liberties…, p. 5. Doubtless, freedom is a fundamental value, 
however it is equally apparent that a host of limits upon freedom shall be accepted, for otherwise 
it would be difficult to envisage the smooth functioning of a community. In this way we go back 
to the question of limits of permissible interference with human freedom. Another issue, which 
Michaelsen does not elaborate upon, is the a priori assumption that systems of liberal democracy 
must be upheld. Even though, admittedly, the advantages of having a liberal democracy are well 
known, its existence should not be treated as an axiom, not least because of its shortcomings. 

9 Ch. Michaelsen, Balancing Civil Liberties…, p. 14.
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those values. For freedom cannot exist without security and vice versa; boundless 
freedom may pose a significant threat to security, and the excessive protection 
of security could violate freedom. It appears that there is a pattern here: the more 
freedom from state inference there is, the more emboldened the feeling of secu-
rity understood as a negligible risk from danger coming from the state. On the 
contrary, a too far-reaching reluctance of the state to act may result in an erosion 
of the feeling of security viewed through the prism of a risk of a danger coming 
from agents other than the state, e.g. terrorists. Therefore, the state should work 
out a balanced modus operandi in which tensions resultant from the need for the 
simultaneous respect for freedom and security are alleviated. If we were to step 
beyond the bounds of liberal democracy, we could envisage the state eliciting 
in its citizens a conviction that the community must be shielded from dangers 
whilst declaring that the solutions adopted would not be used against the inno-
cent. Of import here is the existence of a relationship of trust between a citizen 
and the state. If, for some reason, trust cannot form, if only due to previous abuses 
of power by the state, it will be difficult to persuade citizens that new prerogatives 
acquired by the state are conducive to their good.

The relationship between security and freedom does not, however, exhaust 
the question of anti-terrorist undertakings of the state. It cannot escape our atten-
tion that there are other significant goods which may be targeted by prerogatives 
rested in the hands of the state and used in fighting terrorism. Security and free-
doms are goods in and of themselves, however they are strongly connected with 
and support the existence of other goods. An excellent example, discussed further 
below, is the good of human life10. Protection of human life is necessary to fully 
safeguard security and freedom. Backing away from preserving security effec-
tively prevents the state from protecting human life. By security as a good in and 
of itself one should understand a state of affairs where a given agent – the state or 
a citizen – does not sense any dangers. Security is a state of sensing no danger11. 
Security perceived from the perspective of the state consists of “conditions where 
the state does not feel threatened by military, political or economic pressure and, 
at the same time, is possessed of means to develop and progress itself”12.

10 UN Commission on Human Rights, Summary or Arbitrary Executions: Report by the Spe-
cial Repporteur (S. Amos Wako), UN Doc. E/CN.4/1983/16 (January 31, 1983), para. 22; cf. also 
R. Otto, Targeted Killings and International Law, Heidelberg–Dodrecht–London–New York 2010, 
p. 47 et seqq.

11 A. D. Rotfeld, Bezpieczeństwo Polski a bezpieczeństwo Europy. Narodowa polityka bez-
pieczeństwa i jej międzynarodowe uwarunkowania, (in:) A. D. Rotfeld (ed.), Międzynarodowe 
czynniki bezpieczeństwa Polski, Warszawa 1996, p. 10. Cf. also. M. Szydło, Komentarz do art. 31, 
(in:) M. Safjan, L. Bosek (eds.), Konstytucja RP. Tom I. Komentarz do art. 1–86, Warszawa 2016, 
p. 787.

12 M. Pawełczyk, Publicznoprawne obowiązki przedsiębiorstw energetycznych jako instru-
ment zapewnienia bezpieczeństwa energetycznego w Polsce, Toruń 2013, pp. 29–30. Cf. also 
M. Szydło, Komentarz do art. 31, (in:) M. Safjan, L. Bosek (eds.), Konstytucja RP…, p. 787.
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State security is one criterion which, pursuant to art. 31.3 of the Polish Con-
stitution, may justify the imposition of limits upon rights and freedoms. As 
noted by numerous academics, this can be done in order to eradicate dangers to 
the Polish state, whether they originate abroad or domestically, which may be 
directed against its foundations or its existence as a democratic state13. In this 
context, security is, without a doubt, a separate good that must be taken into 
account in a constitutional assessment of anti-terrorist legal instruments. Public 
order, a good linked to security, may also justify interference with human rights 
and freedoms. As the Polish Constitutional Court has established, “the criterion 
of protection of public order, despite its content not being entirely spelt out, surely 
involves shaping the reality within the state in a way that makes it possible for 
individuals to coexist in one state organism. In limiting a particular right or free-
dom, the legislator guides itself by the respect for proper, harmonious coexistence 
of members of society, which encompasses both the protection of individual inter-
ests and also certain societal goods, including public property”14.

Before we move on to discuss selected aspects of Polish anti-terrorist law, we 
shall examine at least three more goods, through the prism of which one should 
assess the adopted solutions. These are: life, health and privacy. The matters con-
sidered here are so complicated that it is impossible to simply identify these goods 
with principles which would indicate whether a given anti-terrorist provision is 
constitutional or otherwise. It is the essence of anti-terrorist laws that they pro-
tect human life and health. We could even venture to say that the ineffectiveness 
of anti-terrorist regulations in the realm of protection of human life would ques-
tion the justifiability of maintaining them within a legal system. In any case, how-
ever, one must pay heed to the state’s ability to interfere with the life and health 
of a person who, at the same time, may be involved in the commission of a crime 
of a terrorist character. Such interference is not, in principle, impermissible, how-
ever the state should be especially circumspect when it comes to extending its 
operations onto the most important goods belonging to persons, certainly where 
the state bestows upon itself a general and abstract right to resort to relevant tools 
of intrusion15. Rather, one should consider that an assessment of proportionality 
of numerous anti-terrorist legal instruments is hampered by the existence of the 
same kind of goods on both sides of the conflict.

13 M. Szydło, Komentarz do art. 31, (in:) M. Safjan, L. Bosek (eds.), Konstytucja RP…, p. 787.
14 Judgment of the Polish Constitutional Court dated January 12, 1999, P 2/98.
15 Analogies to justifications, particularly to self-defence, appear to be unwarranted. Self-de-

fence is a construct which disables illegality in cases where a defender fends off an attack on 
a legal good. Therefore, it is not a provision that creates a right to violate goods belonging to an-
other, but it secondarily legalizes given behaviour by reference to other goods, which the defender 
shielded or intended to shield. With regard to anti-terrorist laws, the state often quips itself with 
competences to deprive one of one’s life or health where certain criteria are met. This must lead 
one to conclude that such situations are qualitatively different. 
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The right to privacy, it appears, is not embroiled in the complications discussed 
above. Here, the legislator interferes by introducing new norms into the group 
of anti-terrorist laws. This is because it is difficult to authoritatively declare that 
anti-terrorist regulations or provisions governing operational control are directed 
at the protection of the privacy of individuals. Privacy is a good especially suscep-
tible to violations by anti-terrorist laws, notably by the surveillance prerogatives 
of the state. In analyzing the degree to which the right to privacy is violated by 
a given pronouncement, one should establish whether the conflict between this 
right and other goods the legislator intended to protect was resolved properly.

Human dignity is destined to be the crucial point of reference in assessing 
anti-terrorist regulations. It is one of the fundamental principles of the Polish con-
stitutional order, one that forms the basis and the starting point of all human rights 
and freedoms guaranteed therein16. This principle’s function in a legal system is 
twofold: 1) it represents a standalone protected good, with its own content; 2) it 
is a meta-principle for other principles, in that it helps resolve conflicts between 
goods. As a standalone good, human dignity directs a legal system towards the 
subjectivity of a person and the autonomy rooted in her free and rational nature. 
As a consequence, the state cannot treat a person as a means to an end; instead, it 
should shape laws in a way that they conduce to the good of every person. Every 
person is possessed of internal value, inviolable even by that person herself, or 
her actions17. That human dignity is a meta-principle is evident from the essence 
of dignity, as well as from art. 30 of the Polish Constitution, which stipulates 
that it is a source of the freedoms and rights of persons and citizens. The special 
status of this principle means that in the case of a conflict between goods, prefer-
ence should be attributed to that good whose content corresponds with dignity to 
a greater extent. Therefore, to establish whether a given anti-terrorist regulation 
directly violates human dignity as a standalone good means that such a provision 
is incompatible with the Polish Constitution. The principle of human dignity may 
not be subjected to a weighing exercise. In other cases, one must consider which 
of the conflicting goods, in a given context, realizes the principle of dignity to 
a greater extent. This is not to say that the good which is prevailed over in such 
circumstances does not deserve any protection – it should only be limited to the 
extent that is necessary to safeguard the preferred good18.

16 More on this: K. Szczucki, Wykładnia prokonstytucyjna prawa karnego, Warszawa 2015, 
p. 222 et seqq.

17 L. Bosek, Komentarz do art. 30, (in:) M. Safjan, L. Bosek (eds.), Konstytucja RP. Tom I. 
Komentarz do art. 1–86, Warszawa 2016, p. 723.

18 It is justified to refer here to the concept of fundamental rights proffered by Robert Alexy. 
Cf. R. Alexy, Teoria praw podstawowych, Warszawa 2010, p. 84 et seqq.
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2. THE MOST IMPORTANT PROVISIONS OF THE LAW 
ON ANTI-TERRORISM ACTIVITIES

On June 10, 2016, the Polish Sejm enacted the Law on anti-terrorist activi-
ties19. It is the first act to provide a systemic and comprehensive regulation of the 
state’s capabilities in the realm of protecting its institutions and citizens against 
the threat of terrorism. As stated in the reasons appended to the bill: “Even though 
Poland has not, as of yet, been the target of a terrorist attack, it is not free from 
such a threat. Considering Poland’s participation in the international anti-terrorist 
coalition, as well as the fact that its territory is referred to in materials spread 
by terrorist organizations as a potential target, it is justified to undertake proper 
legislative steps on a domestic level, with a view to enhancing security in the face 
of the threats”20. What follows is an account of the most momentous provisions 
of the abovementioned Law.

The matters regulated in the Law are so complex that we shall only point to 
the most important and directional normative solutions. We could systematize 
the content of the Law in a number of ways, depending on what criteria we are 
inclined to adopt. A subjective criterion, by reference to the traditional divisions 
within a legal system, seems most fitting for the purposes of this paper. Provisions 
of the Law on anti-terrorist activities may therefore be divided into administra-
tive, criminal and hybrid provisions. By availing ourselves of such a categoriza-
tion, we are able to distinguish criminal provisions as well as hybrid provisions 
of a predominantly criminal character, hence those regulations which are liable 
to interfere with human rights and freedoms to the greatest extent. We shall not 
neglect, however, to verify the constitutionality of administrative rules, in spite 
of them not, by definition, being directed against fundamental human rights21. 
Legal solutions adopted in this realm may also have the effect of inflicting con-
siderable harm upon ordinary citizens.

The Law contains a glossary of terms, wherein frequent references to con-
cepts already existing in the legal system are made. Principally, the legislator 
makes it clear that anti-terrorist activities are operations conducted by public 
authorities which consist in preventing events of a terrorist character, attempting 
to take control over them through planned endeavours, reacting to such events and 
eradicating their consequences, including restoring the resources necessary to 

19 Journal of Laws of the Republic of Poland from 2016, item 904.
20 Reasons appended to Sejm paper No. 516, available at http://sejm.gov.pl/Sejm8.nsf/druk.

xsp?nr=516 (visited September 19, 2016).
21 As a side note, the legislator has widened the application of administrative law on the 

grounds of criminal law. Such a state of affairs gives rise to a plethora of doubts of a systemic 
and constitutional character. Cf. M. Kolendowska-Matejczuk, V. Vachev (eds.), Węzłowe problemy 
prawa wykroczeń, Warszawa 2016, passim.



 TENSION BETWEEN HUMAN RIGHTS PROTECTION... 161

counteract them. The definition of counter-terrorist activities plays a supplemen-
tary role here – these are actions against attackers, preparers, aiders or abettors 
of crimes of a terrorist character (defined in art. 115 § 20 of the Polish Criminal 
Code), initiated in order to eliminate direct threats to the life, health or freedom 
of persons or to property whilst using specialist forces and resources as well as 
specialized operational tactics.

With regard to the administrative norms contained within the Law, it is 
apparent that the Polish Parliament designated the Chief of the Internal Security 
Agency as the authority responsible for preventing events of a terrorist character. 
The Minister of the Interior takes upon himself the responsibility for prepara-
tions aimed at taking control over events of a terrorist character through planned 
endeavours, reacting to such events and eradicating their consequences, includ-
ing restoring the resources necessary to counteract them. One of the main tasks 
of a projected anti-terrorist regulation was to devise a coordinated system for 
reacting to dangers of a terrorist character. The Law on anti-terrorist activities 
of June 10, 2016 obliges all public authorities, owners and possessors of property, 
installations as well as facilities of public and critical infrastructure to cooperate 
with the Chief of the Internal Security Agency.

The Chief of the Internal Security Agency has been granted the right to estab-
lish a register which may contain information regarding: 1) persons undertaking 
actions for the benefit of terrorist organizations or organizations associated with 
terrorist activity, as well as members of such organizations; 2) persons wanted for 
terrorist activity or persons suspected of committing crimes of a terrorist charac-
ter, against whom Polish authorities have issued an arrest or a search warrant, or 
persons wanted on the basis of a European arrest warrant; 3) persons for whom 
there is a reasonable suspicion that they may be involved in activities leading to 
the commission of a crime of a terrorist character, including persons who pose 
a threat to civil aviation; 4) persons participating in terrorist training or embark-
ing on travel to commit a crime of a terrorist character. Detailed rules governing 
the operation of this register are to be determined in an order to be issued by the 
Chief of the Internal Security Agency.

Whilst performing his anti-terrorist duties, the Chief of the Internal Security 
Agency may freely obtain access to databases and other information gathered 
in public registers and records run by a plethora of public authorities enumerated 
in art. 11 of the Law. In addition, the Chief may be granted access to audiovisual 
recordings of events made by equipment operated in objects of public utility, near 
public roads and other public places, and may receive copies of these recordings 
free of charge.

One new measure introduced by the Law is emergency levels which may be 
introduced in cases of an event of a terrorist character or threats thereof. The 
legislator distinguished four emergency levels (ALFA, BRAVO, CHARLIE and 
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DELTA) and, separately, four emergency levels to be used where ICT22 systems 
as part of critical infrastructure are under threat (ALFA-CRP, BRAVO-CRP, 
CHARLIE-CRP, DELTA-CRP). Successive levels are instituted along with the 
rise in the danger of an event of a terrorist character occurring, whilst the fourth 
level is reserved mainly for a situation when such an event actually takes place. 
The emergency levels are introduced, modified and recalled by the Prime Minis-
ter, by means of an order, following consultation with the Minister of the Interior 
and the Chief of the Internal Security Agency. In urgent cases, these decisions 
may be taken by the Minister of the Interior following consultation with the Chief 
of the Internal Security Agency, so long as the Prime Minister is informed imme-
diately afterwards. A statutory instrument to be issued by the Prime Minister is 
to determine the detailed scope of operations that may be conducted by public 
authorities after a given emergency level is announced.

Another administrative provision worthy of our attention is the Minister 
of the Interior’s ability, following the institution of the third or fourth emergency 
level, to prohibit, by means of an order, public gatherings or mass events on the 
territory where the level is in force, for the duration of the emergency. In addi-
tion, the introduction of these emergency levels legitimizes the use of divisions 
and sub-divisions of the Armed Forces of the Republic Poland, so long as the use 
of divisions and sub-divisions of the police force is insufficient or may transpire 
to be insufficient.

Among the criminal provisions in the Law on anti-terrorist activities, some 
of the most far-reaching are special regulations concerning preparatory pro-
ceedings. Pursuant to art. 25 of the Law on anti-terrorist activities, a prosecutor 
may decide to order a search of premises and other places, as well as the arrest 
of a suspect. A special basis for remand was also provided for. Under art. 25.1, 
where, if one is suspected of having committed a crime of a terrorist character, 
charges may be formulated based upon information extracted in the course of pre-
liminary investigative activities, if this would be conducive to the good of the pre-
paratory proceedings. In such a case the court, upon a prosecutor’s request, may 
hold a suspect on remand for up to fourteen days. For that purpose, it is sufficient 
to substantiate the likelihood of the commission, attempt or preparation of a crime 
of a terrorist character. Remand may be extended in line with the rules prescribed 
in art. 263 of the Code of Criminal Procedure.

New criminal offences have been introduced, particularly in art. 255a § 2 
of the Criminal Code, which criminalizes participation in training that facili-
tates the commission of a crime of a terrorist character, so long as directional 
intent, in which equates to acting in order to commit a crime, is present. Article 
259a of the Criminal Code makes it illegal to enter the territory of the Republic 
of Poland in order to commit a crime of a terrorist character on the territory 

22 ICT stands for information and technology.
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of another state or to commit any other crime listed in this provision. Punishment 
may be extraordinarily mitigated or its execution conditionally suspended in rela-
tion to a person in breach of art. 259 if she has voluntarily refrained from commit-
ting the offence (which was the reason why she entered Poland) or has refrained 
from aiding and abetting other persons in committing the offence in art. 259a, 
so long as she discloses all the material circumstances surrounding the crime, 
information about the persons involved, or if she prevents the offence from being 
carried out.

The Law on anti-terrorist activities contains a host of regulations regarding 
preliminary investigative activities, which may be said to be of a hybrid – admin-
istrative and criminal – character. Operational control, for the most part, was 
the subject of the Law on the amendment of the Law on the Police of January 
15, 2016 (Journal of Laws of the Republic of Poland from 2016, item 147). The 
Chief of the Internal Security Agency may order the undertaking of preliminary 
investigative activities against a non-citizen of the Republic of Poland who is sus-
pected of being involved in terrorist activity. Operational control ordered on the 
basis of art. 9 of the Law on anti-terrorist activities lasts, in principle, for three 
months, however it may be extended. The legislator does not authorize the courts 
to scrutinize and assess preliminary investigative activities conducted under this 
mandate. In any event, they may be halted following an order issued by the Attor-
ney General.

The 2016 Law empowers officers of the Internal Security Agency, the Police 
and the Border Guard to extract fingerprint data, store facial images and col-
lect biological material in a non-invasive manner to identify the DNA profile 
of a non-citizen of the Republic of Poland. Officers may resort to such tactics if: 
1) there are doubts as to the identity of the person in question; 2) there is a suspi-
cion that the person entered the territory of Poland illegally or that she withheld 
the true reason for her arrival from the authorities; 3) the person is suspected 
of intending to illegally remain on the territory of Poland; 4) the person is sus-
pected of having links to an event of a terrorist character; 5) the person could have 
taken part in terrorist training.

One of the more controversial provisions of the Law on anti-terrorist activities 
concerns the possibility of the so-called special use of a firearm. Under art. 23 
of the Law, if it is essential to combat a direct, illegal, violent attack on the life or 
health of a person or to free a hostage, and the use of a firearm in a manner which 
causes the least harm possible is insufficient and counteraction against such an 
attack or freeing a hostage is impossible, it is permissible, taking into account 
all the circumstances of the event of a terrorist character and available counter-
terrorist operations, to use a firearm against the attacker or a person who has 
taken or detained hostages, as a result causing the death or a direct threat to the 
life or health of such a person. A decision to that effect may be made by a person 
in charge of counterterrorist activities at any given time.



164 MARTA KOLENDOWSKA-MATEJCZUK, KRZYSZTOF SZCZUCKI

The legislator has also introduced, along with the ones discussed above, 
other solutions directed towards the prevention of terrorism, such as an obliga-
tion to register pre-paid SIM cards, a power to block websites and the expulsion 
of a foreigner from the Republic of Poland.

3. CONSTITUTIONAL AND INTERNATIONAL LEGAL DOUBTS

The entry into force of the Law on anti-terrorist activities of June 10, 2016 
was preceded by an extensive public debate on the dangers the Law may create 
for human rights and fundamental freedoms23.

The Polish Ombudsman24 (also referred to as the Commissioner for Human 
Rights in English publications) lodged a complaint with the Polish Constitutional 
Court25, challenging a number of provisions of the Law on anti-terrorist activities 
as unconstitutional. In its complaint dated July 11, 2016 the Ombudsman accepted 
that it was a positive development that anti-terrorism legislation had finally been 
passed because combatting terrorism and the proper detection of terrorist threats 
constitute an important task before the state, as it is its duty to protect the security 
of the people in its jurisdiction26. However, the Ombudsman was insistent that 

23 It is pertinent here to at least mention that public consultations with non-governmental 
organizations and activists regarding the draft of the anti-terrorist law took place on May 6, 2016 
in the Office of the Polish Ombudsman. Also, a public hearing was hosted by the University 
of Warsaw on June 6, 2016, organized by the University, the Panoptykon Foundation, the Helsinki 
Foundation for Human Rights, the ePaństwo Foundation and Amnesty International. The event 
was sponsored by the Stefan Batory Foundation and the Unit for Social Innovation and Research 
“Shipyard”. 

24 It is worth emphasizing that before submitting a complaint in this regard to the Constitu-
tional Court, the Ombudsman wrote to the President of Poland on June 21, 2016 and requested that 
he file a complaint with the Court questioning the constitutionality of the Law on anti-terrorist 
activities before signing it into law. On July 11, the Ombudsman received an answer in which the 
President argued that due to an unquestionable, imminent danger of terrorism he refused to subject 
the Law to constitutional scrutiny. The Law, the President’s Chancellery maintained, enhances 
Poland’s security by increasing the effectiveness of public authorities – it was indispensable in the 
circumstances and therefore the President signed it into law on June 10, 2016. The correspondence 
is available at https://www.rpo.gov.pl/sites/default/files/List%20min.%20Anny%20Sur%C3%B-
3wkaPasek%20w%20sprawie%20 ustawy%20antyterrorystycznej%2C%207%20lipca%202016.
pdf (visited September 1, 2016).

25 The complaint (VII.520.6.2016.VV/AG) is available at https://www.rpo.gov.pl/pl/
content/rzecznik-praw-obywatelskich-skar%C5%BCy-ustaw%C4%99-antyterrorysty-
czn%C4%85-do-trybuna%C5%82u-konstytucyjnego (visited September 1, 2016); henceforth re-
ferred to as “Ombudsman’s complaint”.

26 The Ombudsman stressed that the projected aim of the new regulation, i.e. “increasing 
the effectiveness of the Polish anti-terrorism system, and therefore enhancing the security of all 
Polish citizens by: bolstering the mechanisms of coordination; providing a more precise descrip-
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any legal instruments implemented to this end must be proportionate and as such 
may interfere with human rights only to the extent that is necessary and essen-
tial. Numerous provisions of the Law on anti-terrorist activities, in the estimation 
of the Ombudsman, give rise to serious doubts as to their compatibility with the 
Polish Constitution, the European Convention on Human Rights and the Charter 
of Fundamental Rights of the European Union27. It is a positive obligation of the 
state to not only ensure public security, but to do so in a way that adequately pro-
tects the essence of fundamental rights28.

First, the Ombudsman took issue with the term “event of a terrorist charac-
ter”29, which the legislator uses frequently throughout the text of the Law and 
which determines the meaning of numerous of its provisions30. The term, the 
Ombudsman submitted, albeit key for the entirety of the Law, is ambiguous and 
imprecise, something which, in breach of constitutional standards, creates room 
for very broad interpretations, especially where a “threat of occurrence” of an 
event of a terrorist character is concerned. The legislator neglected to specify 
who, in what circumstances and by means of what procedure, is to assess whether 
there is a suspicion or a threat of an event of a terrorist character occurring, which 
gives rise to uncertainty that these mechanisms could be used frivolously and not 
exclusively in cases where there is real urgency to counteract terrorism. The broad 
interpretation of “an event of a terrorist character” may result in the expansion 
of the scope of the Law on anti-terrorist activities and therefore in an increase, 
unanticipated by persons and citizens, in the degree of interference with funda-
mental rights and freedoms. This, in turn, means that art. 2 point 7 of the Law 
falls short of fulfilling the requirements of trust towards the state and the princi-
ples of proper legislation derived from art. 2 of the Constitution31. The Ombuds-

tion of the duties of particular agencies and offices as well as rules of cooperation between them; 
ensuring that effective actions may be undertaken in cases where there is a suspicion of a crime 
of a terrorist character, including at the preliminary proceedings stage; providing mechanisms 
which are adequate to existing threats and adjusting criminal laws to new threats of a terrorist 
character”, is unquestionably correct and commonly approved, both in public opinion as well as 
among scholars; cf. Ombudsman’s complaint, pp. 4 and 8.

27 Ombudsman’s complaint, p. 100.
28 Ombudsman’s complaint, p. 5.
29 The Ombudsman argued that art. 2 point 7 of the Law on anti-terrorist activities was in-

compatible with art. 2 of the Constitution.
30 As the Ombudsman noted, the term “event of a terrorist character” features directly in the 

Law on anti-terrorist activities in: art. 2 point 6; art. 3; the title of chapter 2; art. 4.3; art. 5.1; 
art. 6.2; art. 7; art. 8.1; art. 10.1 point 4; art. 13; art. 15–17; the title of chapter 4; art. 18; art. 19; 
art. 20; art. 23; in the acts being amended, particularly in the Law on the Internal Security Agency, 
to the extent to which the competences of the Agency with regard to assessing the security of ICT 
systems were expanded (art. 32a), demanding information concerning the creation, functioning or 
rules of exploitation of ICT systems (art. 32b), implementing a ban on access (art. 32c) – cf. Om-
budsman’s complaint, pp. 17–18.

31 Ombudsman’s complaint, pp. 16–23.
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man expressed similar reservations about allowing the Chief of the Internal 
Security Agency to maintain a register of persons who may be involved in an 
“event of a terrorist character”32. The complaint noted that the register would store 
personal data, and it would be maintained for the very general purpose of prevent-
ing events of a terrorist character (art. 6.1 of the Law on anti-terrorist activities). 
Article 6.2 of the Law authorizes the Chief of the Internal Security Agency to 
share the data gathered on the register with a vast number of authorities (special 
agencies enumerated in art. 5.1 of the Law). The Ombudsman asserted that collec-
tion of data concerning both citizens and non-citizens of Poland, assuming that 
the requirements concerning the protection of secret information are obeyed, con-
stitutes interference with the right to privacy and the right to protect one’s per-
sonal data. On the contrary, art. 6 of the Law on anti-terrorist activities does not 
envision any procedure that could verify the justifiability of including any one 
person on the register – as a result, people may find their way onto the register 
mistakenly and not have recourse to any legal instruments to challenge this. Also, 
art. 6 of the Law does not oblige the Chief of the Internal Security Agency to 
verify the utility of the processed information (such a mechanism was devised 
in 22a.8 of the Law on the Central Corruption Bureau of June 9, 200633), which, 
the Ombudsman contended, may lead to gathering and processing information 
considered useless from the perspective of a terrorist threat. Doubts as to the com-
patibility of this provision with the Constitution and the abovementioned interna-
tional laws are strengthened by the fact that no public authority was designated to 
control the actions of the Chief of the Internal Security Agency. The Law also 
neglects to regulate the rights of people who are included on the register. Not only 
do they not have any right to be informed of their inclusion, but they also cannot 
demand the rectification of mistakes or the deletion of false, incomplete or ille-
gally collected information, nor is there any other avenue of control34. In addition, 
pursuant to art. 6.3 of the Law on anti-terrorist activities, the Chief of the Internal 
Security Agency was authorized to enact an order to specify the scope of infor-
mation to be collected on the aforementioned register, the mode in which it is to 
be maintained, as well as the procedure for sharing information gathered on the 
register with special agencies. The Ombudsman deemed this provision to be 
incompatible with art. 51.5 of the Constitution, according to which the principles 

32 The Ombudsman argued that art. 6 of the Law on anti-terrorist activities was incompatible 
with art. 2, art. 47, art. 51.2, 51.3 and 51.4 of the Constitution in connection with art. 31.3 thereof, 
as well as with art. 8 of the European Convention on Human Rights (hereinafter referred to as 
“ECHR”) and with art. 7 and 8 in connection with art. 52.1 of the Charter of Fundamental Rights 
of the EU.

33 In line with art. 22a.8 of the Law on the Central Anti-Corruption Bureau of June 9, 2006, 
the Bureau is entitled to process personal data over such a period of time as is necessary to ensure 
the proper realization of its duties. The Bureau verifies, at least once every five years, the need to 
continue to process information in its possession, and destroys redundant material. 

34 Ombudsman’s complaint, pp. 23–39.
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and procedures for collection of and access to information shall be specified by 
statute, as well as art. 93.2, which stipulates that orders shall not serve as the basis 
for decisions taken in respect of citizens, legal persons and other subjects35. Res-
ervations were also addressed about art. 9.1 of the Law on anti-terrorist activi-
ties36, which allows preliminary investigative activities to be undertaken against 
non-citizens of the Republic of Poland. This is an exception to regulations con-
cerning preliminary investigative activities that pertain to Polish citizens, as laid 
down in the Law on the Police of April 6, 199037. The Chief of the Internal Secu-
rity Agency’s decision to preliminarily investigate a non-citizen does not require, 
in the light of art. 9 of the Law on anti-terrorist activities, the approval of any 
other public authority. The Ombudsman, by reference to relevant a case of law 
of the Polish Constitutional Court and the European Court of Human Rights, 
demonstrated that such mechanisms give rise to constitutional doubts as they do 
not provide for any – either antecedent or subsequent – control of a court or any 
other independent authority. Furthermore, art. 9.1 of the Law uses the very ambig-
uous term of “concern as to the possibility” of a person being involved in terrorist 
activity. This means that non-citizens may be subjected to preliminary investiga-
tion way before any legal good is violated. The Ombudsman maintained that such 
an abstract wording of the provision, one that gives ample opportunities to inter-
fere with rights and freedoms of individuals, means it fails the constitutional tests 
of determinacy and clarity of the law, or, speaking more broadly, the test of citi-
zens’ trust towards the state. In addition, art. 9.1 of the Law appears to unwarrant-
edly discriminate in terms of the legal situation of non-citizens and citizens 
of Poland. The Constitutional Court in its case law has repeatedly said that dis-
crimination between citizens and non-citizens is permissible, however non-citi-
zens cannot be left without any protection by the state. Discrimination between 
citizens and non-citizens in this regard cannot be understood as an ability to strip 
a certain group of people of state protection, i.e., taking away from them secrecy 
of correspondence or the right to privacy in general38. Article 10.1 of the Law is 
also doubtful to the extent that it refers to the criteria governing the authority to 
extract biometrical data39 (fingerprints, facial images or non-invasive gleaning 

35 Ombudsman’s complaint, pp. 39–40.
36 The Ombudsman argued that art. 9.1 of the Law on anti-terrorist activities was incompati-

ble, to the extent to which it envisions the possibility of employing secret preliminary investigative 
tactics which constitute excessive interference with the rights and freedoms of persons and also 
where it distinguishes between the legal situation of Polish citizens and foreigners, as well as 
where it fails to establish a mechanism to control the implementation of tactics and operations 
prescribed therein – with art. 2, art. 47 and art. 51 of the Constitution in connection with art. 37 
and art. 31.3 of the Constitution, as well as with art. 8 of the ECHR.

37 Journal of Laws of the Republic of Poland from 2015, item 355, as amended.
38 Ombudsman’s complaint, pp. 40–46.
39 The Ombudsman argued that art. 10 of the Law on anti-terrorist activities was incompati-

ble with art. 2, art. 47 and art. 51 of the Constitution in connection with art. 37 and art. 31.3 thereof, 
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of biological material to identify the DNA profile of a non-citizen of Poland) 
where: there are doubts as to the identity of the person in question; there is a sus-
picion that the person has entered the territory of Poland illegally or that she has 
withheld the true reason for her arrival from the authorities; the person is sus-
pected of intending to illegally remain on the territory of Poland; the person is 
suspected of having links to an event of a terrorist character; or the person could 
have taken part in terrorist training. The Ombudsman stated that this is not a com-
plete novelty in the Polish legal system as similar provisions feature in the Law on 
the Border Guard or the Law on the Internal Security Agency. However, the latter 
measures do not create a power to extract biological material in order to specify 
a person’s DNA. This prerogative was added to art. 10.1 of the Law on anti-terror-
ist activities during debates in the Sejm, and no procedural guarantees were pro-
vided for people whose data is collected and who, as a result, will not have recourse 
to any legal means. Furthermore, as the Ombudsman asserted, even though the 
provisions are intended to pertain to “a non-citizen of the Republic of Poland”, 
citizens could also theoretically be subjected to this procedure so long as “there 
are doubts as to the identity of the person in question”. Crucially for the Ombuds-
man, not only does the provision not refer to legal terms already recognized in the 
Criminal Code (something that would trigger procedural guarantees), but it also 
appeals to very general and vague terms such as the “existence of suspicion” and 
“existence of doubts”, which makes it justified to declare the incompatibility 
of art. 10.1 with art. 2 of the Constitution. Moreover, since the measure may have 
the effect of allowing the collection of biometrical data not only where it is neces-
sary for the discovery or prevention of terrorist activity, but also where it is the 
most convenient method of investigation for the authorities. Also, the Ombuds-
man disagrees with the fact that the procedure for collecting data and passing it 
onto the General Commandant of the Police is to be regulated in secondary legis-
lation to be enacted by the Prime Minister (art. 10.6 of the Law on anti-terrorist 
activities), and not in an Act of Parliament. Another point of contention involves 
the fact that art. 10 does not specify any rules for destroying data where it is no 
longer necessary in the performance of the tasks of a relevant agency, nor does it 
grant the right to demand the rectification of mistakes or the deletion of false, 
incomplete or illegally collected information40. Article 11 was also challenged41. 
It authorizes the Chief of the Internal Security Agency to freely access databases 
and other information gathered on public registers and records run by a plethora 

as well as with art. 8 in connection with art. 14 of the ECHR and art. 7 and 8 in connection with 
art. 20 and art. 52.1 of the Charter of Fundamental Rights of the EU.

40 Ombudsman’s complaint, pp. 46–59.
41 The Ombudsman argued that art. 11 of the Law on anti-terrorist activities was incompat-

ible with art. 2, art. 47 and art. 51.2 of the Constitution in connection with art. 31.3 thereof, as 
well as with art. 8 of the ECHR, and with art. 7 and 8 in connection with art. 52.1 of the Charter 
of Fundamental Rights of the EU.
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of public authorities, including almost all the central state authorities and most 
public bodies overseen by them. In addition, the Chief may be granted access to 
audiovisual recordings of events made by equipment operated in objects of public 
utility, near public roads and other public places. In addition, as the Ombudsman 
noted, it is impossible to deduce on the basis of the Law on anti-terrorist activities 
how this “obtaining access” by the Chief of the Internally Security Agency is to 
function in practice. It must be remembered that there are no measures regulating 
the course of action the Chief should follow when in possession of the abovemen-
tioned information. The Ombudsman contended that such broad and practically 
boundless access on the part of the Chief of the Internal Security Agency to data 
(including sensitive data), coupled with the imprecisely expressed purpose of the 
Law (i.e. “preventing events of a terrorist character”), violates the principle of pro-
portionality. Such unfettered and far-reaching interference with the right to pri-
vacy does not give rise to any rights on the part of the people whose data is to be 
accessed42. The Ombudsman also alleged the unconstitutionality of art. 26.2 
of the Law43, which makes it lawful to hold a suspect on remand merely on the 
basis of the substantiated likelihood that an event of terrorist character has been 
committed, attempted or prepared. The challenged regulation makes proof of the 
likelihood of the commission, attempt or preparation of an event of terrorist char-
acter a condition of remand being granted. Importantly, it alters the basis and pro-
cedure for instituting remand from that known in the Code of Criminal Procedure. 
It is the Ombudsman’s opinion that the measure, by using exceptionally vague 
terms, may give rise to far-reaching, unwarranted interference with rights and 
freedoms, particularly the bodily inviolability of an individual. “Substantiation 
of the likelihood” of the commission, attempt or preparation of an event of terror-
ist character cannot legitimize such intrusive interference with the rights and 
freedoms of an individual44. The next objection concerns provisions of the Law on 
anti-terrorist activities which authorize blocking Internet sites. Article 38 point 
645 amends the Law on the Internal Security Agency by inserting in it art. 32c, 
which permits blocking certain terrorism-related “computer data” in an “ICT sys-
tem”, or “ICT services” used to bring about an event of a terrorist character. In the 
Ombudsman’s opinion, the provision is liable to be indiscriminately and arbitrar-
ily applied by public authorities46 because of the generality of its elements, the 

42 Ombudsman’s complaint, pp. 59–69.
43 The Ombudsman argued that art. 26.2 of the Law on anti-terrorist activities was incompat-

ible with art. 2 and art. 41.1 of the Constitution and with art. 5 of the ECHR.
44 Ombudsman’s complaint, pp. 70–73.
45 The Ombudsman argued that art. 38 point 6 of the Law on anti-terrorist activities was in-

compatible, to the extent to which it added art. 32c to the Law on the Internal Security Agency and 
Foreign Intelligence of May 24, 2002, with art. 2 and art. 54.1 of the Constitution in connection 
with art. 31.3 thereof, as well as with art. 6 and 10 of the ECHR.

46 Ombudsman’s complaint, pp. 74–83.
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imprecise scope thereof47, as well as the procedure itself, which does not ensure 
sufficient guarantees for citizens who are subjected to it. Last but not least, the 
Ombudsman challenged art. 4848 and art. 5749 of the Law on anti-terrorist activi-
ties. The former measure added art. 73c to the Law on the entry into, residence 
in and exit from the Republic of Poland of nationals of European Union Member 
States and members of their family, which provides for the expulsion from the 
Republic of Poland of an EU citizen or a non-EU family member who is suspected 
of being involved in terrorist or spying activity. Article 57 added art. 329a to the 
Law on foreigners, pursuant to which a foreigner may be obliged to leave the ter-
ritory of Poland if there are concerns that she may be involved in terrorist or spy-
ing activity, or is suspected of such activity. The Ombudsman maintained that 
these provisions contain ambiguous terms, whilst not offering any procedural 
guarantees50 pertaining to the expulsion and deportation of foreigners51.

The Constitutional Court will examine the correctness of the above reserva-
tions in case K 35/16, yet it should be said that the Court is not expected to depart 
from the conclusions voiced in its judgment in case K 23/11 dated July 30, 201452. 
The judgment was handed down following the submission of joint complaints 
by the Ombudsman and the Attorney General which concerned provisions reg-
ulating preliminary investigative authorities and, broadly put, the surveillance 
of citizens53.

47 As noted by the Ombudsman, the provision avails itself of terms which either do not 
have a legal definition and will therefore give rise to problems surrounding their interpretation 
(e.g. “computer data”), or makes a reference to the term “events of a terrorist character”, which 
is also imprecise. 

48 The Ombudsman argued that art. 48 of the Law on anti-terrorist activities was incompat-
ible, to the extent to which it added art. 73c to the the Law on the entry into, residence in and exit 
from the Republic of Poland of nationals of European Union Member States and members of their 
family of July 14, 2006, with art. 2, art. 52.1, 52.3 and art. 45.1 of the Constitution in connection 
with art. 77.2, art. 37 and art. 31.3 of the Constitution as well as with art. 13 of the ECHR in con-
nection with art. 2 of the Fourth Protocol to the ECHR, as well as with art. 45 and art. 47 in con-
nection with art. 52.1 of the Charter of Fundamental Rights of the EU.

49 The Ombudsman argued that art. 57 of the Law on anti-terrorist activities was incompatible, 
to the extent to which it added art. 329a to the Law on foreigners of December 12, 2013, with art. 2, 
art. 52.1, 52.3 and art. 45.1 of the Constitution in connection with art. 77.2 as well as with art. 37 
and art. 31.3 of the Constitution, and with art. 13 of the ECHR in connection with art. 2 of the 
Fourth Protocol to the ECHR.

50 The Ombudsman opined that both provisions give rise to fundamental doubts with regard 
to the right to a fair trial or the right to privacy, enshrined in the Polish Constitution, the ECHR and 
– in relation to EU citizens and their families – in the Charter of Fundamental Rights of the EU. 

51 Ombudsman’s complaint, pp. 83–99.
52 The judgment was published on August 6, 2014 in the Journal of Laws of the Republic 

of Poland, item 1055.
53 These complaints focused on such questions as: a non-exhaustive catalogue of means that 

can be used by agencies and services whilst conducting operational control activities and what 
information they are entitled to extract; the disproportionality of the application of those means; 
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The Constitutional Court in its judgment in K 23/1154 expressed views on the 
conflict between two goods, i.e., ensuring public order and internal and external 
security, and the protection of constitutional rights and freedoms, particularly 
privacy, informational autonomy and secrecy of correspondence. The Court, 
in addressing the relationship between the duty to respect human freedom and 
the necessity to protect public order, stated that the status of a person in a dem-
ocratic state ruled by law is based upon respect for her inherent and inalienable 
dignity (art. 30 of the Polish Constitution), as well as her autonomy to make deci-
sions about her actions according to her will (art. 31.1 and 31.2)55. The consti-
tutional legislator assumed that it was of utmost importance to ensure the most 
comprehensive protection of human freedom possible, as it is a natural attribute 
of the legal status of a person. Constitutional protection of human freedom per-
tains chiefly to one’s privacy. Privacy is shaped in the Constitution not as a right 
bestowed upon persons, but as a constitutionally protected freedom with all the 
consequences that stem therefrom56. Protection of privacy (art. 47 of the Constitu-
tion) and so-called informational autonomy (art. 51.257) represent a consequence 
of protecting the inherent and inalienable dignity of the person58. In a democratic 
state ruled by law the organization of social and public life must account for the 
anonymity of individuals59. However, as the Constitutional Court rightly noted, 
it is the Polish state’s duty to guard the independence and inviolability of its ter-
ritory, as well as to ensure the security of its citizens (art. 5 of the Constitution). 
Poland is also obliged, based on international treaties binding upon it, to cooper-
ate in the fight against international crime and terrorism. The state cannot duly 

the breadth of the catalogue of data to which the agencies should be granted access, including that 
covered by the rules of solicitor, notary, medical or journalistic secrecy; the collection of tele-
communication data without judicial approval; the lack of precision in regulations governing the 
limits within which the Internal Security Agency may conduct operational control activities; the 
excessively wide catalogue of situations where special agencies may engage in operational con-
trol. All the complaints and opinions on the matter are available at http://ipo.trybunal.gov.pl/ipo/
Sprawa?&pokaz=dokumenty&sygnatura=K%2023/11 (visited September 10, 2016).

54 To which the Ombudsman refers in its constitutional complaint regarding the Law on an-
ti-terrorist activities, discussed at length here. 

55 Judgment of the Polish Constitutional Court in case K 23/11, thesis 1.1. 
56 Judgment of the Polish Constitutional Court in case K 23/11, thesis 1.2. 
57 Importantly, the Constitutional Court has insisted that constitutional protection guaranteed 

by art. 47, art. 49 and art. 51.1 of the Constitution pertains to all modes of transferring information, 
every manner of communication, regardless of its physical carrier (e.g. personal and telephone 
conversations, written correspondence, fax, instant messages, e-mail). Constitutional protection 
encompasses not only the content of a message, but also all the circumstances around the process 
of communication, which includes personal data of the participants in the process, phone numbers, 
websites browsed, data concerning time and frequency of calls as well as information about the 
geographical location of interlocutors, IP addresses or IMEI numbers – judgment of the Polish 
Constitutional Court in case K 23/11, thesis 1.4.

58 Judgment of the Polish Constitutional Court in case K 23/11, thesis 1.3.
59 Judgment of the Polish Constitutional Court in case K 23/11, thesis 1.4.
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perform its duties if it does not equip specialized public authorities, such as the 
police and investigative agencies, with adequate prerogatives, thanks to which 
they are capable of preventing and detecting crimes, investigating their perpe-
trators, as well as gathering information concerning threats to legally protected 
goods60, especially in the face of the increasing significance of new technolo-
gies and the rising risk them being used them to commit crimes and breach the 
law61. Therefore, the public authorities’ obligation to guarantee rights and free-
doms means, in the Court’s estimation, that it is not only excessive interference, 
including the secret collection of information about individuals, that is prohib-
ited. The obligation denotes a duty on the part of the state to create conditions 
in which citizens may make free use of their guaranteed rights and freedoms. The 
feeling of security and lack of threat is a condition for ensuring rights and free-
doms. The achievement of this ideal is possible by, inter alia, combatting crime 
that may pose a danger to human freedom, the usage of property or embarking 
on business activity. At the same time, the Constitutional Court asserted that cit-
izens’ right to have their security and safety protected from internal and exter-
nal dangers, including from terrorism and crime, integrally correlates with the 
constitutional duty of the state enshrined in art. 5 of the Constitution. The Court 
rejected the notion of there being an insurmountable “natural antinomy” between 
ensuring security and public order and the protection of constitutional rights and 
freedoms. This is because sometimes the use of secret preliminary investigative 
activities results in the curbing of crime, and that translates into an increase in the 
feeling of security among citizens and consequently more freedom in making use 
of their freedoms and rights62.

In weighing these two unquestioned values, i.e., ensuring public order and 
security and the protection of constitutional rights and freedoms, the Constitu-
tional Court, by reference to its own case law as well as that of the European 
Court of Human Rights and the Court of Justice of the European Union, con-
cluded that regulations concerning secret extraction of data about individuals 
must conform to the following requirements: collection, storage and processing 
of data concerning individuals, particularly their privacy, is permissible solely 
based on the precise and explicit provision of a statute; the statute must precisely 
specify the public authorities which are authorized to collect and process infor-
mation about an individual, including the conduct of preliminary investigative 
activities; the only lawful reason for secret collection of information about per-
sons is the investigation and prevention of serious crimes, and this reason must 
be stated clearly in the statute; the statute should name the types of such crimes; 
the statute must state the types of subjects against whom preliminary investiga-
tive activities may not be undertaken; it is desirable to describe the means of the 

60 Judgment of the Polish Constitutional Court in case K 23/11, thesis 1.7.
61 Cf. judgment of the Polish Constitutional Court in case K 23/11, thesis 1.6.
62 Judgment of the Polish Constitutional Court in case K 23/11, thesis 1.8.
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secret collection of information, as well as types of information collected by each 
of those means; preliminary investigative activities shall be a subsidiary method 
of collecting information or evidence concerning individuals, only if these are 
irrecoverable in another, less intrusive manner; the statute shall clearly state 
the maximum time when preliminary investigative activities will be conducted 
against individuals, and that time shall not exceed what is necessary in a demo-
cratic state ruled by law; it is necessary to detail the procedure for authorising pre-
liminary investigative activities, including the requirement of obtaining clearance 
from an independent authority; the statute must precisely determine the rules 
for dealing with the material collected in the course of preliminary investigative 
activities, especially those concerning its usage and the destruction of impermis-
sible and redundant data; the statute must provide for the security of the data from 
unauthorized access by third parties; a procedure of informing individuals about 
the secret collection of information about them must be regulated – such people 
shall be informed within a reasonable time following the conclusion of prelimi-
nary investigative activities and be granted the right to challenge the collection 
in court (derogations are allowed in exceptional cases); the transparency of the 
preliminary investigative activities must be guaranteed by public authorities, 
which means that public openness and access of aggregated statistical data per-
taining to the number and type of preliminary investigative activities undertaken 
must be provided; different levels of protection of privacy, informational auton-
omy and secrecy of correspondence are permitted, depending on whether data is 
collected by investigative authorities tasked with protecting the security of the 
state or by the police force; differentiation in the levels of protection of privacy, 
informational autonomy and secrecy of correspondence may also occur, depend-
ing on whether the secret collection of information pertains to citizens or non-cit-
izens of Poland 63.

4. CONCLUSIONS

The above considerations concerning the relationship between the state and 
the most important goods, particularly human dignity, security, public order, 
life and health, as well as numerous doubts expressed by the Polish Ombudsman 
against the Law on anti-terrorist activities, where constitutional and international 
contexts were highlighted, make it possible to attempt to identify the criteria to 
be used in the process of enacting anti-terrorist laws, their application, as well 
as the assessment of their compatibility with the Polish Constitution. As noted 
above, the Ombudsman’s complaint will be adjudicated upon by the Constitu-

63 Judgment of the Polish Constitutional Court in the K 23/11, thesis 5.3.
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tional Court. This does not, however, free academic writers from their duty to 
conduct independent analyses and formulate their own conclusions. This is the 
case not only because the Court is not infallible, but also in order to propose to 
the Court’s Justices plausible directions of reasoning. Whenever the constitution-
ality of a measure that interferes with the rights and freedoms of persons and 
citizens is considered, one should have as the starting point the criteria pointed to 
by the principle of proportionality under art. 31.3 of the Constitution. Attention 
should be paid to the utility of the adopted laws, as well as to proportionality in its 
strict sense. The latter criterion necessitates a preference test to resolve a conflict 
between protected goods and the goods that a given law interferes with. It is 
impossible to conduct in one academic paper a comprehensive review of all the 
constructs included in the Law on anti-terrorist activities, however, we shall ven-
ture to highlight the largest problems and suggest certain directional criteria with 
a view to facilitating a more detailed analysis of the provisions.

The dynamics of our reality, unabated inter-cultural and civilizational ten-
sions, but first and foremost, a sequence of terrorist attacks, are circumstances 
one has to keep in mind when trying to realize why states strive towards acquir-
ing the authority that enables them to protect their citizens, and also to properly 
react to acts of terror or threats thereof. It is therefore difficult to rationally ques-
tion any laws that intentionally steer a country towards engaging in anti-terrorist 
activities. A deepened analysis of the necessity and utility of particular solutions 
necessitates research on the dependencies between an increase in state security 
and the security of its citizens and equipping the state with the above preroga-
tives. Such an analysis should also take into account the experiences of foreign 
states. As a matter of fact, establishing how effective preventive mechanisms pro-
vided for by anti-terrorist laws are without access to secret information is prob-
lematic. Looking at the issue from another angle, it may be said that no stark 
abuses in the application of the Law of June 10, 2016 have been noted – abuses 
that could warrant the thesis that combating terrorism is only a façade for the 
state’s attempts to curb the rights and freedoms of persons and citizens.

In the process of enacting and applying anti-terrorist laws one must pay heed 
to the mutual relations between goods protected and violated by a given regula-
tion. As noted above, there is no freedom without security, but there is also no 
security without freedom. This tension makes a proportionality test very trouble-
some. The legislator should, above all, harmonize the axiological contexts of the 
provisions constructed thereby, so that they are orientated towards the protection 
of both security and freedom. It is often the case that proper safety valves, such 
as the prior consent of a court or a general judicial review of state actions liable 
to breach human freedom, and not renunciation of anti-terrorist regulations, con-
stitute a sufficient means of protecting freedom. Solutions like this would create 
a secondary proportionality test, conducted at the stage of the application of the 
law, which, in turn, would be conducive to the exercise of proper proconstitu-
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tional construction. A conclusion on an abstract level may be different from that 
reached in the context of a specific set of facts. The chief good to be taken into 
account in the processes of applying and enacting the law should be human dig-
nity, which testifies to people’s subjectivity, and therefore to their responsibility 
for their actions. Dignity should not be understood here as some manifestation 
of pacifism in criminal law, but rather as a voice in favour of the subjective treat-
ment of persons, in a way that is adequate to their actions. Dignity is not depend-
ent upon one’s nationality, hence any conclusions and postulates drawn therefrom 
may not discriminate between citizens and non-citizens of a given entity. Other 
conclusions, i.e., those that dignity does not directly give rise to, may be contin-
gent upon one being a citizen or not.

A notably high and meticulous level of control must be afforded in the case 
of preliminary investigative activities carried out by the state, especially surveil-
lance. It appears that operational control may be the most abused instrument by 
the state. Therefore, the introduction in this realm of effective judicial review 
is all the more justified. Detailed criteria of the review of provisions pertaining 
to operational control were formulated in the Constitutional Court’s judgment 
of July 30, 201464. Combating and preventing terrorist attacks is not achievable 
without a competent educational and informational policy for society. This aspect 
featured in the National Anti-Terrorist Program for the period 2015−201965, and 
it is also frequently commented upon in the doctrine66. This did not escape the 
attention of the Ombudsman in its statement to the Minister of the Interior and 
Administration dated August 9, 201667.

To finish our deliberations in this paper68, it must be emphasized that the legal 
context, within which the Law on anti-terrorist activities functions, it would not 
be without significance to review of the proportionality between the state’s duty 
to ensure security and public order and its simultaneous obligation to make pro-
visions for human rights and freedoms. This background highlights the totality 
of legal situations that persons targeted by domestic public authorities may find 

64 K 23/11. 
65 Cf. resolution No. 252 of the Council of Ministers dated December 9, 2014 regarding the 

“National Anti-Terrorism Plan for years 2015–2019” (Monitor Polski from 2014, item 1218), pp. 4, 
33.

66 Cf. K. Jałoszyński, A. Letkiewicz (eds.), Edukacja antyterrorystyczna. Konieczność 
i obowiązek naszych czasów, Szczytno 2010.

67 The Ombudsman maintained that the textbook “Terrorism – what to do in the case of a dan-
ger”, available on the Ministry of the Interior and Administration’s website, only partially realizes 
the Minister’s task within the educational and informational realm, and further steps need to be 
taken to impart information to the greatest number of people possible – cf. at https://www.rpo.
gov.pl/pl/content/wystapienie-do-ministra-spraw-wewnetrznych-i-administracji- w-sprawie-wz-
mocnienia-antyterrorystycznej (visited September 17, 2016).

68 Due to the limits of this article, it would be impossible to give a comprehensive account 
of all aspects surrounding this issue. 
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themselves in. The Law on the amendment of the Law on the Police of January 
15, 201669 is pertinent to this discussion as its provisions formed the basis for the 
employment of operational control and surveillance methods on a wide scale. 
Moreover, art. 168a of the Code of Criminal Procedure70 transposed into Polish 
law the so-called doctrine of “fruit of the poisonous tree”. In line with that regu-
lation, one is allowed to use in the course of a criminal trial, with one exception71, 
evidence obtained illegally, contrary to the law, as a result of committing a crime. 
The measures must give rise to a myriad of doubts if one realizes that, in practice, 
any evidence obtained in breach of the law could be used in court, including that 
extracted in violation of evidential prohibitions (e.g., the prohibition on question-
ing a defence counsel, a priest, a close relative who has chosen not to testify, the 
prohibition on influencing an answer through threats or duress, the prohibition on 
using hypnosis, chemical substances) or as a result of preliminary investigative 
activities conducted in breach of the law. Further, art. 168b and 237a, added to the 
Code of Criminal Procedure pursuant to the Law of March 11, 2016, creates new 
rules for giving subsequent consent to using in a criminal trial materials collected 
thanks to operational control pertaining to another crime or a person other than 
the one specified in a court order. Under those laws, subsequent consent may be 
granted not only with regard to the crime, in pursuit of which operational control 
could be lawfully ordered, but to any indictable offence or any fiscal offence. In 
addition, subsequent consent is not given by the court, but by a prosecutor, and 
there is time limit within which consent may be validly expressed.

Taking the above into consideration, all guarantees in the face of art. 168b 
and 237a of the Code of Criminal Procedure appear insignificant, as these pro-
visions have the power to make illegal actions by the state lawful. Article 168a 
of the Code of Criminal Procedure has been challenged before the Constitutional 
Court both by the National Council72 of the Judiciary and by the Ombudsman73; 

69 Journal of Laws of the Republic of Poland from 2016, item 147.
70 As of now, art. 168a of the Code of Criminal Procedure reads: “Evidence may not be deemed 

inadmissible merely because it was acquired through a violation of procedural laws or by means 
of a criminal act, pursuant to art. 1 § 1 of the Criminal Code, unless the evidence was acquired 
in connection with the performance of professional duties by a public official, by means of: murder, 
the intentional infliction of grievous bodily harm or imprisonment”. 

71 The exception introduced, i.e., where “the evidence was acquired in connection with the 
performance of professional duties by a public official, by means of: murder, intentional infliction 
of grievous bodily harm or imprisonment” refers to relatively rare situations and will not be overly 
significant for practitioners. 

72 Complaint dated May 12, 2016, available at http://ipo.trybunal.gov.pl/ipo/Sprawa?&poka-
z=dokumenty&sygnatura=K%2027/16 (visited September 17, 2016). The National Council of the 
Judiciary argued that art. 168a of the Code of Criminal Procedure was incompatible with art. 2, 
art. 7, art. 31.3, art. 32.1, art. 45.1, art. 51.2, art. 174 and 178.1 and 178.2 of the Constitution in con-
nection with art. 3 and art. 6.1 of the ECHR.

73 Complaint dated May 6, 2016 (II.510.360.2016); available at https://www.rpo.gov.pl/sites/
default/files/Wniosek%20do%20TK%20owoce%20zatrutego%20drzewa%20art%20art.%20
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the complaints will be jointly adjudicated upon by the court under case K 27/16. 
The Ombudsman also challenged art. 168b and 237a74, and the Court will give 
its judgment on this under case K 24/16. The decisions of the Court will surely 
determine the shape and scope of the protection of citizens’ rights and freedoms 
against the actions of the state75.

168a%20%20KPK%206.05.2016.pdf (visited September 17, 2016). The Ombudsman argued that 
art. 168a of the Code of Criminal Procedure was incompatible with art. 42.2, art. 45.1, art. 47, 
art. 51 .2, 51.3 and 51.4 of the Constitution in connection with art. 31.3 thereof, as well as with 
art. 2, art. 7 and art. 40 of the Constitution in connection with art. 3 and 6 of the ECHR.

74 Complaint dated April 29, 2016 r. (11.520.1.2016), available at http://ipo.trybunal.gov.pl/ipo/
Sprawa?&pokaz=dokumenty&sygnatura=K%2024/16 (visited September 17, 2016). The Ombuds-
man argued that art. 168b and art. 237a of the Code of Criminal Procedure was incompatible with 
art. 47, art. 49, art. 50, art. 51.2 of the Constitution in connection with art. 31.3 thereof, as well as 
with art. 45.1, art. 51.4 and art. 77.2 of the Constitution.

75 The Polish Constitutional Court is yet to consider joint complaints filed by the Polish Om-
budsman and the Polish Attorney General concerning the unconstitutionality of provisions gov-
erning the use of operational control by the police and other specialized agencies (broadly put, 
the challenged provisions are those of the Law on the Police and other agencies to the extent to 
which they, inter alia, limit the materials handed over to judges only to those which supported the 
use of operational control, which means that a court’s order is promulgated based upon material 
purposely selected by the body which requests the use of control; do not prescribe an upper time 
limit for the use of operational control and therefore constitute excessive interference with citi-
zens’ freedoms; do not entitle the object of operational control to be provided with the relevant 
court order mandating such operations following the conclusion thereof, and therefore deprive 
such a person of the right to challenge the court order; do not equip prosecutors or the Attorney 
General to challenge the court order which authorized or otherwise greenlighted the use of opera-
tional control – the case will be adjudicated upon by the Constitutional Court under case K 32/15; 
these complaints are available at http://ipo.trybunal.gov.pl/ipo/Sprawa?&pokaz=dokumenty&syg-
natura=K%2032/15), as well as provisions of the new Law on the Public Prosecutor’s Office (gen-
erally, the challenged provisions are those of the Law to the extent to which they, inter alia, impose 
on a prosecutor a duty to perform an action during court proceedings in line with the Minister 
of Justice’s (acting as the Attorney General) commands; entitle the Minister of Justice (acting as 
the Attorney General) to change or invalidate a decision made by a prosecutor inferior to him; 
equip the Minister of Justice (acting as the Attorney General) with the right to take over cases from 
prosecutors under his command; make it possible for the Attorney General to pass on to the media 
information about preparatory proceedings in a given case, dispensing with the requirement of ob-
taining the consent of the prosecutor who is responsible for the proceedings – cf.: joint complaints 
of the Polish Ombudsman and Senators of the Republic of Poland (K 19/16); available at http://ipo.
trybunal.gov.pl/ipo/Sprawa?&pokaz=dokumenty&sygnatura=K%2019/16 (visited September 16, 
2016) and a separate complaint by the National Council of the Judiciary of Poland dated May 13, 
2016, available at http://ipo.trybunal.gov.pl/ipo/Sprawa?&pokaz=dokumenty&sygnatura=K%20
29/16 (visited September 16, 2016).
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TENSION BETWEEN HUMAN RIGHTS PROTECTION AND THE 
NECESSITY TO ENSURE PUBLIC SECURITY IN THE CONTEXT 

OF POLISH ANTI-TERRORISM LAW

Summary

Recurrent events of a terrorist character, especially those occurring not in arenas 
of armed conflict or in countries that are not – at least formally – at war with others, make 
it necessary not only to consider a redefinition of the state security systems, but also 
to reflect deeply on the human rights-inspired paradigms accepted hitherto. Regardless 
of one’s convictions and interpretation of current events, it is difficult to avoid repeating 
questions concerning the efficiency of public authorities and our legal system in the 
context of European experiences with terrorism. It is necessary to examine whether 
the commonly recognized constitutional and human rights standards facilitate the 
development by the state of instruments aimed at the effective prevention of terrorism. In 
the process of enacting and applying anti-terrorist laws one must pay heed to the mutual 
relations between goods protected and violated by a given regulation. As noted above, 
there is no freedom without security, but also there is no security without freedom. This 
tension makes a proportionality test very troublesome. The legislator should, above all, 
harmonize the axiological contexts of the provisions constructed thereby, so that they are 
orientated towards the protection of both security and freedom.
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STUDIA IURIDICA LXVIII

Monika Latos-Miłkowska
University of Warsaw

REINSTATEMENT – DO REGULATIONS 
NEED TO CHANGE?

1. INTRODUCTORY COMMENTS

Reinstatement is commonly perceived as the basic claim following a defective 
termination of a permanent employment contract with or without notice. For many 
years no-one has questioned the need for the reinstatement claim; likewise its 
dominant role among claims following a defective termination of employment has 
remained unchallenged. However, over the last few years, the milieus of research-
ers and practitioners put forth many proposals to change this instrument. Among 
the proposed solutions is giving an employer the option to “be released” from 
the obligation to reinstate an employee against a “price”, namely sufficiently 
generous compensation1, exclusion of reinstatement claims with respect to small 
employers2, limiting reinstatement only to the cases of causeless termination 
of employment contracts with or without notice3, and even abandoning the claim 
in exchange for sufficient compensation4. There is no doubt that such proposals 
result from practical difficulties in enforcing reinstatement, and in particular – 
the inconvenience caused by such claims to employers. Lengthy court proceed-
ings often mean that reinstatement ruled after a long time becomes meaningless 
to the employee, while the obligation to execute it is a source of much trouble for 
the employer. The proposals in question need to be assessed – not only from the 
perspective of both sides’ interest, but also with respect to constitutional values 
– in particular, the principle of free choice of employment. This article aims to 

1 The codification committee proposal of 2002.
2 Ł. Pisarczyk, Naprawienie szkody poniesionej przez pracownika wskutek wadliwego roz-

wiązania umowy o pracę przez pracodawcę, (in:) L. Florek (ed.), Prawo pracy a bezrobocie, War-
szawa 2003; M. Latos-Miłkowska, Ochrona trwałości stosunku pracy u małych pracodawców, 
(in:) G. Goździewicz (ed.), Stosunki pracy u małych pracodawców, Warszawa 2013, s. 196.

3 A. Leszczyńska, Realizacja wyroku przywrócenia do pracy, (in:) L. Florek (ed.), Prawo 
pracy a bezrobocie, Warszawa 2003.

4 W. Gujski, Kodeks pracy – nagląca potrzeba zmian, “Palestra” 2014, No. 9, p. 251.
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offer a critical analysis of reinstatement. Its goal is to answer questions about the 
validity and form of further applications of this claim.

2. THE POSITION OF REINSTATEMENT FOLLOWING 
A DEFECTIVE TERMINATION OF AN EMPLOYMENT CONTRACT 

WITH OR WITHOUT NOTICE IN THE CLAIM SYSTEM

For a long time, from the moment the labour code came into effect, reinstate-
ment was the most important form of claim – in addition to being the legisla-
tor’s preferred solution – with respect to a defective termination of employment. 
Initially, recognising termination with notice as ineffective or reinstatement 
(if a contract has already been terminated) was the only claim type offered in the 
case of a defective termination of a permanent employment contract with notice. 
Pursuant to the original wording of art. 45 of the labour code, if it was established 
that termination of a permanent employment contract with notice was causeless, 
the labour appeal committee deemed it ineffective, and if an employment con-
tract had already been terminated, the committee ordered reinstatement. Award-
ing damages was possible only in the case of defective termination of fixed-term 
employment contracts with notice. Since in those days permanent employment 
contracts were the dominant form, it is fair to say that the basic claim following 
a defective termination of an employment contract with notice was reinstatement 
under the previous conditions. Moreover, as the employee was awarded reinstate-
ment, he or she often received a kind of financial compensation, namely salaries 
for the period of being deprived of employment. Only in the case of employ-
ment termination without notice did the legislator provide for the possibility to 
seek damages as an alternative to reinstatement. Its introduction – as a devia-
tion from the rule of employment reinstatement – was motivated by the existence 
of a potential conflict between the two sides of dispute, due to which the employee 
would not be interested in coming back to work5. The choice of claim was up to 
the employee with court having the obligation to concede. And so, as far as that 
period was concerned, it is fair to suggest the dominant position of reinstatement 
claims following a defective termination of an employment contract with or with-
out notice. According to specialist literature, no attempts were made when the 
labour code came into effect to modify the well-established principle of awarding 

5 G. Bieniek, J. Brol, A. Krajewski, W. Masewicz, J. Szczerski, (in:) J. Jończyk (ed.), Kodeks 
pracy. Komentarz, Warszawa 1977, p. 228.
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the employee his/her former job following defective termination of employment 
contract by the employer6.

It was not until the political and economic system changed that the status 
in question began to evolve. The legislator had to consider on a broader scale the 
interest of employers operating on an open, competitive market. In the amend-
ment to the labour code of 1989, an alternative solution, namely compensation 
under art. 471 of the labour code, was added to reinstatement claims. Currently, 
in the context of defective termination of employment with notice and resultant 
claims, compensation is just as important as reinstatement. Moreover, reinstate-
ment claims are only linked to defective termination of a permanent employment 
contract with notice, whereas unfair termination of fixed-term employment con-
tracts with notice only leads to compensation claims. Also in the case of ter-
mination involving a breach of provisions of an employment contract without 
notice, the employee may choose between alternative claims: reinstatement and 
compensation. Should, however, employment for a definite period be terminated 
involving a breach of provisions of an employment contract termination without 
notice, the employee is only entitled to compensation if the date until which the 
contract was to remain in force passed, or if reinstatement was inadvisable due 
to the short time remaining until that date. Under some circumstances, the labour 
court has the capacity to change a reinstatement claim into a compensation claim, 
which also suggests legislator’s specific preferences. In the current legal context, 
one may no longer talk about undisputed dominance of reinstatement claims7. On 
the contrary, it would seem that the current legislator somehow prefers compen-
sation over reinstatement8.

3. GROUNDS FOR REINSTATEMENT CLAIMS

Reinstatement is quite problematic for employers and it involves a fairly sig-
nificant risk of failure, hence some theoreticians and practitioners suggest further 
limitation, if not complete eradication, thereof. There are, however, strong argu-
ments opposing this direction of changes in legislation. A point in favour of main-
taining reinstatement claims is the principle of actual performance of obligations9. 
Labour law scholars also point to the fact that reinstatement contributes to pro-

6 A. Rycak, Roszczenia restytucyjne czy odszkodowawcze przysługujące w związku z nie-
uzasadnionym lub niezgodnym z prawem rozwiązaniem umowy o pracę, (in:) G. Goździewicz (ed.), 
Ochrona trwałości stosunku pracy w społecznej gospodarce rynkowej, Warszawa 2010, p. 278.

7 See A. Rycak, Roszczenia restytucyjne…, (in:) G. Goździewicz (ed.), Ochrona…, p. 280.
8 Ł. Pisarczyk, Naprawienie szkody…, (in:) L. Florek (ed.), Prawo pracy…, p. 179, 205.
9 Ibidem.
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tecting dignity of employees hurt through unlawful termination of an employment 
contract10. One should also mention that the civil law suggests restoration of the 
previous status as one of damage-mitigating solutions, which is an alternative 
to compensation claims. Undoubtedly these are all important aspects. However, 
it is my opinion that the constitutional principle of free choice of employment is 
fundamental11 along with the basic principle of the labour law specified in art. 10 
of the labour code: the right to choose their work freely. The implementation 
of the constitutional principle of free choice of employment creates an obligation 
for an employee unlawfully deprived of his/her job to be given it back. Clearly, 
the principle of free choice of employment is subject to numerous limitations due 
to protection of other interests, e.g. due to the employer’s freedom of economic 
activity, which means that the employer has the right to select employees and fin-
ish employment compliant with legal regulations. Unlawful actions of employer 
should not, however, justify introducing limitations to the constitutional principle 
of free choice of employment. In other words, the reinstatement claim is part 
of implementation of this principle12. Therefore, reinstatement must remain pres-
ent in the Polish legal system and any exceptions to one’s right to be reinstated 
must be well-justified and limited in nature. For the same reason, any motions 
for abolishing reinstatement should not be endorsed. Along similar lines, equally 
dubious are postulates to give employers freedom to unilaterally “obtain exemp-
tion” from reinstatement by paying high enough compensation. This is because 
also in this case, as I would argue, one would witness groundless limitation of an 
employee’s right to freely decide about his or her employment. At this point, one 
should realise that from an employee’s perspective employment is important not 
only for financial reasons (being the source of income), but also for social, devel-
opment-related or even prestige reasons. Because of this, compensation – even 
if substantial – will not be sufficient reimbursement for damage suffered by the 
employee in various areas of his/her life. It is, however, permitted, to establish – 
in addition to the reinstatement claim – a compensation claim an employee could 
opt for instead of getting his or her job back. In such case, an employee can decide 
not to exercise his/her right to reinstatement – as there are no obstacles for him or 
her to freely use it. With this in mind, one should conclude that the basic elements 
of the Polish claim system resulting from defective termination of employment, 
with or without notice, are subject to adequate regulation. Employees may choose 
between two equivalent claims, and it is basically up to them to choose whether 
they prefer reinstatement or compensation. Even so, a number of problems come 
to attention. Somewhat dubious is eliminating the possibility to seek reinstatement 
due to defective termination of employment with notice when it comes to employ-

10 About axiological reasons see more A. Rycak, Roszczenia restytucyjne…, (in:) G. Goździe-
wicz (ed.), Ochrona…, s. 282–285.

11 On this aspect see A. Sobczyk, Wolność pracy a władza, Warszawa 2015, s. 188.
12 Ibidem.
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ees with employment contracts signed for a definite period of time13. Limitation 
of reinstatement claims based on defective termination (with notice) of a fixed-
term contract may be justified with the intention of both sides to establish a rela-
tion of employment limited in time. This view was highly debatable, especially as 
regards the legal status prior to the amendments of fixed-term contracts in 201514, 
when a commonplace practice was employment based on very long-lasting fixed-
term contracts. In the light of the new limitations introduced by the legislator 
with the aim of curbing excessive application of fixed-term employment contracts 
(which have a real potential for accomplishing that goal), the arguments referring 
to parties’ will and the specificity of fixed-term employment become more signif-
icant. However, specialist literature points to the doubts concerning compliance 
of these solutions with Directive 99/7015 and the ban on discrimination due to the 
fixed employment period16. At this point, one should mention the ruling in the 
case of Ms Małgorzata Nierodzik17. when the Court of Justice challenged a differ-
ent notice period for fixed-term employment contracts. In its Decision, the Court 
contested the different treatment of employees recruited for a fixed-term boast-
ing the same job history as the employees with whom permanent contracts were 
signed. There are reasons to believe the Court would find depriving employees 
with fixed-term contracts of their right to seek reinstatement to be a case of nega-
tive discrimination if an equally competent employee working under a permanent 
contract for the same employer had such rights. An equally competent employee 
in this case could also be any employee recruited for an indefinite period of time 
with comparable job history with the company. A solution to this problem could 
be granting such employees the right to make reinstatement claims. The specific-
ity of fixed-term employment could be taken into account by introducing a res-
ervation that reinstatement cannot be ordered if the period to which the contract 
applied has ended or if very little time is left until the contract expiration18.

What also needs to be considered is if the exclusion of reinstatement claims 
applying to small employers, as advocated in the doctrine, is justified and whether 
such limitation is compliant with the principle of proportionality. The grounds for 
reinstatement at small enterprises are particularly controversial. It is quite com-
mon to believe that in such cases the chances of failure are particularly strong. 

13 Ł. Pisarczyk, Nowy model zatrudnienia terminowego w prawie pracy – część 2, “Monitor 
Prawa Pracy” 2016, No. 5, p. 236.

14 Ustawa z dnia 25 czerwca 2015 r. o zmianie ustawy – Kodeks pracy oraz niektórych innych 
ustaw, Dz.U. z 2015 r., poz. 1220.

15 Dyrektywa 99/70 z 28 czerwca 1999 r. w sprawie Porozumienia Ramowego dotyczącego 
pracy na czas określony zawarta przez UNICE, CEEP oraz ETUC (OJ L 175, July 10, 1999, p. 43).

16 A. Sobczyk, Wolność pracy…
17 Wyrok Trybunału z 13 marca 2014 r. w sprawie C-38/13 Małgorzata Nierodzik v Samo-

dzielny Publiczny Psychiatryczny Zakład Opieki Zdrowotnej im. dr. Stanisława Deresza w Cho-
roszczy.

18 Ł. Pisarczyk, Nowy model zatrudnienia…, p. 236.
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After a court trial, the sides tend to be in conflict and in small businesses such hos-
tility – between the reinstated employee and the employer – is likely to be direct 
and personal. Many voices point out that small employers will find reinstatement 
to be the most problematic, though in this context one should keep in mind that 
small enterprises are not subject to the act of March 13, 2003 on special principles 
of termination of employment for reasons not related to employees19; therefore, 
if employment is terminated for reasons not related to employees, no severance 
pay will have to be paid. A burden for small employers may also be the necessity 
to pay compensation for the out-of-job period. When reinstatement is enforced 
at small enterprises, one witnesses a particularly obvious conflict between two 
values – freedom of employment on the employee’s side and freedom of economic 
activity on the side of the employer. An interesting point to consider is a simi-
lar solution known to legal systems in some European countries. For instance, 
in the German law, reinstatement claims are excluded in the case of employers 
with personnel of up to five. Taking into account the aforementioned arguments, 
exclusion of reinstatement with respect to the smallest employers seems reasona-
ble. On the other hand, one should bear in mind that on the Polish labour market 
small and very small employers are the largest group. If the possibility to lodge 
reinstatement claims is excluded with respect to them, it will mean that a very 
large group of employees will be deprived of such right and that the claim would, 
in fact, have a very narrow application. It would seem that the aforementioned 
drawbacks could be partially limited using already binding legal instruments, 
especially art. 45 § 2 of the labour code. On the other hand, there is no contro-
versy with regard to validity of reinstatement exclusion with employers offering 
employment in their households. In this case, the freedom to choose employment 
should remain inferior to the right to privacy, domestic peace and protecting dig-
nity of the employer offering employment in his/her own household.

4. LEGAL NATURE OF REINSTATEMENT CLAIMS

Despite its long history in the Polish labour code (basically since 1975 in an 
unchanged form), the legal nature of reinstatement remains hugely controversial. 
In the general sense, reinstatement leads to restoration of the previous condition, 
namely re-establishing of the defectively terminated employment under the pre-
vious terms. The essence of reinstatement is to form a legal situation in a specific 
way – it is, therefore, a modification claim. Based on a commonly adopted prin-
ciple in the labour law, a legal action aimed at employment termination, even if 
defective, leads to employment termination. Reinstatement does not boil down to 

19 Dz.U. z 2003 r., Nr 90, poz. 844, z późn. zm.
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invalidating a defective legal action of job termination since it did lead to employ-
ment termination. Therefore, what we are not dealing in this case with eradicating 
the effect of a defective legal action, which is the main difference between rein-
statement and deeming termination ineffective. Ordering reinstatement produces 
the effect of establishing employment relation that is identical to the previous one; 
it does not restore the terminated employment and the underlying contract20. This 
effect occurs when an employee reports for duty (which should happen within 7 
days of the reinstatement ruling becoming valid). And so, the reinstatement order 
operates ex nunc, with a future effect21. As a result, the period between the defec-
tive termination of employment and recommencing work by an employee follow-
ing reinstatement is not part of the employment period, though in some respects 
the legislator treats it the same way as the employment period22.

A reinstatement ruling substitutes a statement of will. As a result of it, employ-
ment is established with one condition precedent – the employee needs to declare 
readiness to immediately commence work23. A question is posed, however, if 
a ruling is only a substitute for the employer’s will to establish employment while 
an employee expresses his/her will to do the same by declaring readiness for 
work24. or if reporting oneself for duty does not constitute employment, but only 
adds to substantive validity of the verdict. Such was the opinion of the Supreme 
Court in the Act of May 28, 1976 V PZP 12/75, OSNCP No. 9/1976, item 187. On 
a side note, one should notice that introduction of the obligation for an employee 
to declare readiness for work is seen by experts as a form of protection of the 
employer’s interest25. But one can also perceive it as a guarantee of freedom 
of employment and starting employment, which nowadays – considering how 
lengthy court proceedings are – becomes increasingly important. An employee 
who requested reinstatement may no longer be interested in it when the order is 
finally issued. At the same time, an employee’s inactivity releases an employer 
from the reinstatement obligation. 

Reinstatement is awarded on the same terms as those that the employee was 
bound by prior to employment termination. The labour court may not act instead 
of parties involved in forming the essence of employment; what it can do is mit-
igate the effect of employer’s illegal actions. For this reason – when the claim is 
thus formed – reinstatement must be performed under the previous terms. This, 

20 M. Gersdorf, Charakter prawny i skutki orzeczeń o bezskuteczności wypowiedzenia i przy-
wróceniu do pracy, “Państwo i Prawo” 1978, No. 4; R. Borek-Buchalczyk, M. Uliasz, Charakter 
prawny i wykonanie wyroku przywracającego do pracy, “Monitor Prawa Pracy” 2009, No. 1, p. 14.

21 Ibidem.
22 Por. art. 51 k.p. A. Sobczyk, Wolność pracy…, p. 188.
23 G. Bieniek, J. Brol, A. Krajewski, W. Masewicz, J. Szczerski, (in:) J. Jończyk (ed.), Kodeks 

pracy…, p. 166.
24 K. Kolasiński, Bezskuteczność rozwiązania umowy o pracę według kodeksu pracy, “Pań-

stwo i Prawo” 1975, No. 23, p. 67.
25 A. Leszczyńska, Realizacja wyroku… 
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in turn, eliminates the possibility to enhance flexibility of this institution by, for 
instance, reinstating an employee on similar or equivalent terms. 

The most controversial part of the doctrine is enforceability of reinstate-
ment orders. Its source is the division of claims into declarative and constitu-
tive ones. The declarative or constitutive nature of a reinstatement order directly 
affects its enforceability. Under the binding law, one may only enforce declara-
tive orders, whereas the constitutive ones, as a rule, do not exhibit enforceability 
features26. Some doctrine experts argue that a reinstatement order is a constitu-
tive one, which means it is not implemented through court enforcement27. If the 
reinstatement order is not implemented by an employer, an employee will have 
to take a new legal action demanding to be permitted to work28. Other doctrine 
researches believe that the reinstatement decision implicitly contains an order to 
recruit an employee by an employer, while the performance of such decision may 
be sought by means of enforcement29. The Supreme Court took a middle ground: 
it declared that the reinstatement decision is both constitutive and declarative 
in nature, which makes it subject to enforcement30. And yet, the most recent spe-
cialist literature, through analyses of the current legal provisions (the code of civil 
procedure in particular), would point to the constitutive nature of reinstatement 
claims31.

5. REINSTATEMENT IMPLEMENTATION

Satisfaction of reinstatement claims occurs through employing an employee 
under the previous terms. The previous terms in this case are the conditions spec-
ified in the employment contract binding the parties prior to defective termina-
tion of employment by an employer. As indicated above, the court adjudicating 
reinstatement may not interfere with the contents of employment relations even 
if reinstatement under different conditions would be more conducive to contin-

26 R. Borek-Buchajczuk, M. Uliasz, Charakter prawny i wykonanie wyroku przywracające-
go do pracy, “Monitor Prawa Pracy” 2009, No. 1, p. 13 i powołana tam literatura.

27 W. Broniewicz, Z problematyki przywrócenia do pracy, “Nowe Prawo” 1959, No. 1, p. 58 
i n.; M. Święcicki, Prawo pracy, Warszawa 1968, s. 302 i n.; T. Liszcz, Sankcje prawne wadliwego 
rozwiązania stosunku pracy przez podmiot zatrudniający, “Nowe Prawo” 1976, No. 2, p. 171 i 176; 
M. Gersdorf, Charakter prawny…, p. 41 i 50.

28 R. Borek-Buchajczuk, M. Uliasz, Charakter prawny…, p. 15.
29 Por. K. Korzan, Wykonanie orzeczeń w sprawach o roszczenia pracowników ze stosunku 

pracy, Katowice 1985, p. 75.
30 Uchwała z dnia 26 maja 1976 r., V PZP 12/75, OSNC 1976, No. 9, item 187, wpisana do 

księgi zasad prawnych.
31 R. Borek-Buchajczuk, M. Uliasz, Charakter prawny…, p. 17.



 REINSTATEMENT – DO REGULATIONS NEED TO CHANGE? 189

ued employment. Reinstatement under previous terms does not necessarily mean 
being reassigned to the same position as before. This will depend on the way the 
job type is specified in the employment contract. If the job type was narrowly 
defined, e.g. through indicating a specific position, then the employer must assign 
the employee to the position he/she held before. But if the job type has a broader 
definition, the employer may – by exercising his right within directive compe-
tences – reinstate the employee by offering him/her a job that is compatible with 
the job type specified in the employment contract, but the actual position does not 
need to be the same as before32.

In practical terms, reinstatement often encounters numerous difficulties. One 
of the main causes of that is the lengthy nature of court proceedings. Once 
the court trial is over, which frequently takes 2 or 3 years, reinstatement of an 
employee may be problematic for both herself/himself and an employer. At this 
point, the company usually has another employee doing that job and it is confident 
there are no more vacancies to fill by the returning employee. On the other hand, 
the employee comes back to a place that is likely to have changed, often suffering 
from reduced competences due to long-term absence. Hence reinstatement faces 
a considerable risk of failure. Decisions of the Supreme Court suggest it is aware 
of such difficulties, especially affecting the employer. 

The employer has the right to use lawful means of changing the content 
of employment, or even to terminate it. And so, immediately after the employee 
has reported for duty, the employer may reassign him/her to a different posi-
tion for a period of 3 months – such solution is accepted by the Supreme Court, 
in case if performance of work on the previous position is impossible because 
of organisational reasons33. The employer may rescind the binding employment 
and payment terms or terminate the contract with notice on general terms. In 
most cases, as it seems, termination of an employment contract with notice occurs 
in the mode specified in the Act on special rules for termination of employment 
for reasons not attributable to employees. In such case, when a decision needs 
to be made about dismissing either the reinstated person or the person who took 
over his/her position, the employer should apply fair criteria of choice. It should 
be noticed that this involves additional costs for the employer, who needs to pay 
remuneration for the notice period (even if the company released the employee 
from the obligation to perform work) and the severance pay (if its workforce is 
more than 20 employees). Less probable seems termination for reasons attributa-
ble to the employee – the cause of termination may not be the same cause that jus-
tified the previous, defective termination of an employment contract, while new 
causes usually have not yet occurred. The practice of the Supreme Court exhib-
its a reasonable attitude, namely enforcement of a valid ruling on reinstatement 

32 Por. M. Gersdorf, Charakter prawny…, p. 48.
33 Wyrok Sądu Najwyższego z dnia 18 kwietnia 2000 r., I PKN 602/99, LEX No. 165879.
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under the previous terms of employment and payments may not be subject to fur-
ther termination of the reinstated employment based on a cause that the employer 
was aware of prior to the binding reinstatement, which could and should have 
been indicated by the employer as a circumstance working against the possibility 
or viability of reinstatement in the prior, effectively adjudicated case concerning 
reinstatement (art. 366 of code of civil procedure)34.

The actions above are acceptable, even if they reduce the effectiveness of rein-
statement. A reinstated employee does not benefit from any privileges based on 
employment duration or content. Therefore, the employer may use generally 
accessible means of changing the content of employment relation in question 
or of its termination.

6. COMPENSATION INSTEAD OF REINSTATEMENT

In some circumstances, the labour court may award compensation rather than 
reinstatement. Such circumstances include impossibility or futility of reinstate-
ment, or its being contradictory to the principles of social coexistence. Award-
ing compensation instead of reinstatement limits an employee’s right to choose 
employment freely, which suggests that courts should remain very careful when 
they apply this solution. Compensation instead of reinstatement should be an 
exception to the rule whenever a court is bound by a reinstatement claim, and 
as such it should have a strict interpretation35. At the same time, the provision 
in question provides crucial flexibility and opens the window for taking into 
account specific circumstances of a case. The Supreme Court highlights the need 
to analyse and determine such circumstances on a case by case basis36. In its 
ruling of 29 Oct. 2014, ref. No. I PK 65/14, the Supreme Court concluded that 
“the criteria used to assess impossibility or futility of recognising a reinstatement 
claim should be looked for by labour courts in, most of all, actual findings con-
cerning the case. Only assessments based on the actual situation may counterbal-
ance the arguments supporting viability of a reinstatement claim with respect to 
one’s old position”.

A circumstance that undoubtedly supports awarding compensation instead 
of reinstatement is the impossibility to re-engage. If, for objective reasons, it is 
impossible to recognise a reinstatement claim, compensation seems like a reason-
able substitute. Reinstatement is impossible when, for instance, one’s former com-

34 Wyrok Sądu Najwyższego z dnia 9 maja 2013 r., II PK 245/12, LEX No. 1331288.
35 Wyrok Sądu Najwyższego z dnia 24 lutego 2016 r., III PK 69/15, LEX No. 2012112.
36 Wyrok Sądu Najwyższego z dnia 11 marca 2015 r., III PK 115/14, LEX No. 1683410; wyrok 

Sądu Najwyższego z dnia 29 października 2014 r., I PK 65/14, LEX No. 1545028.
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pany no longer exists due to bankruptcy or liquidation proceedings. An important 
point is that the Supreme Court does not rule out a priori reinstatement during the 
period of bankruptcy or liquidation proceedings37. Also in this case formal recog-
nition of impossibility to enforce reinstatement calls for an analysis of the actual 
situation and determination if such impossibility is really the case.

More assessable and broader reasons for awarding compensation instead 
of reinstatement include its futility. The legislator once again relies on a general 
clause that the Supreme Court’s judicial practice fills in. Many aspects of the 
Supreme Court’s rulings in this case are praiseworthy. Very reasonable is its posi-
tion, according to which one may not refuse reinstatement, if the termination 
of the employment contract, with or without notice, was causeless, namely hav-
ing no material basis38. In such cases, only very special circumstances (such as 
becoming incapable of performing one’s obligations) may justify taking away 
an employee’s right to reinstatement claims. Generally speaking, an employee’s 
inability to perform the agreed job is a circumstance substantiating the decision 
on futility of reinstatement39. A serious conflict between parties, being to an 
extent an employee’s fault, existing before the employment termination, may also 
act as a circumstance in favour of recognising reinstatement as futile if there 
are no grounds to assume adequate cooperation between the parties following 
the reinstatement40. More dubious is the refusal to reinstate an employee due 
to the need to recruit a more competent one41. In such case, one should consider if 
lack of qualifications was the cause of job termination, or if the new expectations 
as regards employee’s competences occurred after the termination. Also, what 
needs to be checked is if the decrease in competences or lack of skills expected 
by an employer was not the outcome of a defective termination of employment. 
Deterioration of qualifications may be a direct result of having no job, being una-
ble to participate in trainings or improve one’s skillset at work, especially if the 
employer organised training for the personnel. It would be unreasonable to push 
all the negative consequences of such circumstances onto the employee. Equally 
controversial is adjudicating compensation instead of reinstatement on account 
of hiring a new, efficient worker42. It should be borne in mind that – considering 
the lengthiness of court proceedings – an employer does not usually wait until 
the procedure is over, but opts for filling out the vacancy with a new employee. 

37 Uchwała Sądu Najwyższego z dnia 5 lipca 2002 r., III PZP 5/02, OSNP 2003, No. 3, item 58.
38 Wyrok Sądu Najwyższego z dnia 18 stycznia 2012 r., II PK 129/11, LEX No. 1135995.
39 Wyrok Sądu Najwyższego z dnia 13 lipca 2011 r., I PK 8/11, “Monitor Prawa Pracy” 2011, 

No. 10, p. 506.
40 Wyrok Sądu Najwyższego z dnia 2 października 2012 r., II PK 54/12, “Monitor Prawa 

Pracy” 2013, No. 5, pp. 253–255; wyrok Sądu Najwyższego z dnia 5 lipca 2011 r., I PK 21/11, LEX 
No. 1001274.

41 Wyrok Sądu Najwyższego z dnia 9 lutego 1999 r., I PKN 565/98, OSNP 2000, No. 6, item 225.
42 Such a possibility provides judgment of August 24, 2010, I PK 43/10, LEX No. 1217622, 

contrary judgment of February 17, 1998, I PKN 572/97, OSNAPiUS 1999, No. 3, item 83.
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It also seems obvious that in most cases the employer would rather retain the 
new worker, for instance because there is no labour dispute between them. And 
it should be assumed that hiring another employee in place of the dismissed one 
should not hinder reinstatement unless there are other additional grounds for 
it. One of them could be substantive justification of the dismissal, especially if 
it was triggered by a serious event attributable to the employee. In this context, 
one should assume that the new employee deserves more to keep the job. How-
ever, if no such circumstances exist, the employee should be reinstated, and the 
employer – if needed – should made redundancies on general terms, applying fair 
criteria of selection for dismissal. The simple fact of being reluctant to re-hire 
a given employee may not constitute the basis for futility of reinstatement43. The 
jurisprudence also seems to propose a more further-reaching guideline that adju-
dicating compensation instead of reinstatement is, in general, acceptable in sit-
uations where termination of an employment contract, with or without notice, 
was well-grounded, but the employer failed to meet formal obligations44. It would 
seem, however, that much circumspection is needed when one studies the cir-
cumstances of a given matter, and in particular the importance of the cause that 
led to an employee’s dismissal, if it really was his/her fault, and if reinstatement 
in this situation would not have an adverse effect on other members of the person-
nel. It seems, however, that the basis for compensation instead of reinstatement 
may be the actual elimination of a given position45, with a very narrow defini-
tion. In this case reinstatement would entail rehiring someone to do a job that no 
longer exists, which would impose the obligation to re-create it. In such case, the 
employer’s freedom of economic activity should be given priority. One should be 
just as careful with redundancies if an employer used adequately objective and 
justified selection criteria for dismissal, and the personnel reduction was genu-
ine as well as covered the professional group an employee was part of. And yet, 
it should be concluded that the lengthiness of proceedings and the passage of time 
since employment termination should not constitute grounds for awarding com-
pensation instead of reinstatement. This is because employees should not bear the 
consequences of lengthy court proceedings. 

In general, it should be observed that courts fairly often rely on the possibility 
created under art. 45 § 2, though in most cases – in a justified way. One should 
perhaps consider if awarding compensation instead of reinstatement should not 

43 Por. wyrok Sądu Najwyższego z dnia 2 października 2012 r., II PK 54/12, LEX No. 1314074; 
“Monitor Prawa Pracy” 2013, No. 5, pp. 253–255.

44 Wyrok Sądu Najwyższego z dnia 19 listopada 1997 r., I PKN 374/97, OSNAPiUS 1998, 
No. 17, item 508; wyrok Sądu Najwyższego z dnia 5 sierpnia 2014 r., I PKN 374/97, LEX 
No. 1217622; wyrok Sądu Najwyższego z dnia 24 sierpnia 2010 r., I PK 43/10, LEX No. 1217622.

45 Wyrok Sądu Najwyższego z dnia 14 maja 1999 r., I PKN 57/99, OSNAPiUS 2000, No. 15, 
item 576, odmienne stanowisko przedstawił Sąd Najwyższy w wyroku z dnia 25 lipca 2006 r., 
PK 56/06, “Monitor Prawniczy” 2007, No. 4, item 206. 
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be applied more often in the case of small enterprises. Due to direct interactions 
between the sides, any potential dispute will be more significant there than at 
large enterprises. Reinstatement at small businesses may cause greater organisa-
tional perturbations than at large ones. The proposal that an enterprise size itself 
should constitute grounds for awarding compensation instead of reinstatement 
may be too far-reaching, but such circumstances should be taken into account 
when the court analyses a given case. Such approach is absent from the current 
jurisdiction.

In some case, an intrinsic reason for court’s rejection of reinstatement and 
replacing it with compensation is non-compliance with the principles of social 
coexistence. It usually becomes part of the reinstatement “futility” argument. 
But at times it is applied, especially in cases when the court may not deem rein-
statement futile, namely with respect to employees subject to special protection. 
A good example of that is the Supreme Court’s ruling on trade union officers 
subject to protection under art. 32 of the Act on trade unions. 

In the light of this, it is important to know that should compensation be 
awarded (as per art. 45 § 2 and 56 § 2 of the labour code), its amount is not 
increased. Compensation – both in the case of defective termination of an employ-
ment contract with and without notice – seems to be a less advantageous solution 
than reinstatement46. If reinstatement is awarded, not only does the employee get 
back the position he/she was unlawfully deprived of, but also the remuneration 
for the period of being out of job, which is compensation in itself. Should the 
court award compensation instead of reinstatement, the employee loses the more 
advantageous claim – as indicated above, without receiving any additional reim-
bursement. A question should be posed then: shouldn’t the court have the option 
of awarding greater compensation?

7. CONCLUSIONS

1. For a number of reasons, with the most important one, from the author’s 
point of view, being the constitutional principle of freedom of employment, rein-
statement is an important component in the system of claims related to a defective 
termination of an employment contract with or without notice.

2. The main assumption of the Polish claims system related to defective ter-
mination of employment with or without notice, based on the freedom of choice 
of claim (reinstatement or compensation), is correct. Giving up by the employee 

46 See also Ł. Pisarczyk, Naprawienie szkody…, p. 180 oraz A. Rycak, Roszczenia restytucyj-
ne…, (in:) G. Goździewicz (ed.), Ochrona…, p. 285.
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on the reinstatement claim and opting for compensation does not breach the 
employee’s freedom to choose employment and personal rights.

3. Somewhat dubious – from the perspective of ban on discrimination due to 
the fixed-term employment – is eliminating the ability to seek reinstatement due 
to defective termination with notice in the case of employees who signed such 
contracts. There are reasons to claim that – de lege ferenda – it would be reason-
able to give such employee the right to seek reinstatement claims. The specificity 
of fixed-term employment could be taken into account by introducing a reserva-
tion that reinstatement cannot be adjudicated if the period to which the contract 
applied has ended, or if very little time has left until the contract expiration.

4. The option of awarding compensation instead of reinstatement guaran-
tees that the regulation would be flexible enough. Generally, the rulings by the 
Supreme Court quite rightly indentify circumstances that justify awarding com-
pensation instead of reinstatement. 

5. The issues often brought about by reinstatement claims are more factual 
then legal in nature. They are usually caused by lengthy court proceedings. And 
yet, employees should not be burdened with negative consequences of lengthy 
court procedures.

6. Despite its long functioning in the Polish legal system, basically in an 
unchanged form, the legal nature of reinstatement remains a controversial issue. 
Particularly important for employees is the problem of enforceability of the deci-
sion on reinstatement. Untangling it may involve a legislator’s intervention. 

7. It would seem the regulations applying to reinstatement are adequate and 
based on sound premises. Therefore, just to answer the question that was posed 
earlier on, no fundamental change is required in this respect. However, de lege 
ferenda, one should consider the possibility to award greater compensation when 
one is adjudicated instead of reinstatement, explore the issue of enforceability 
of ordered reinstatement, and award – even to a limited extent – the reinstatement 
right to employees working based on fixed-term contracts.

REINSTATEMENT – DO REGULATIONS NEED TO CHANGE?

Summary

The article “Reinstatement – do regulations need to change?” contains profound 
analysis of claim for reinstatement of employment relationship. The Author deal with the 
axiological background of the reinstatement of employment relationship, its constitutional 
context, the place of reinstatement in the system of claims related to defective termination 
of employment contract and its legal nature. The Author also discuses the proposals 



 REINSTATEMENT – DO REGULATIONS NEED TO CHANGE? 195

of flexibilisation or even withdrawal of reinstatement from Polish legal system. Finally, 
the Author try to find if the change of regulations of reinstatement is necessary. 
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STATE TREASURY LANDS RESOURCES 
– SELECTED REMARKS ON LEGAL PRINCIPLES 

OF ADMINISTRATION

1. INTRODUCTORY REMARKS

The political system changes in Poland from the 1990s brought about an eco-
nomic transformation which has lasted until now1. In terms of the public real estate 
economy extensive changes should be noted – concerning both individuals and 
legal forms. One should remember a number of regulations related to privatization 
or re-privatization, enfranchisement of individuals and legal entities, municipaliza-
tion of state property and finally the public real estate turnover transactions alone 
as a source of dynamic changes in their individual resources. Simultaneously with 
the return the concept of local government and shift from the centralized socialist 
model of the state a large amount of the State Treasury resources were transferred 
to the communes (one of the tree tier local self-governing units) Than n the early 
90s’ of the XX century, after the reform of the political system in 1999 – to other 
local government units such as local district and provinces. The changes made on 
the basis of art. 73 of the Act of October 13, 1998 should also be indicated2.

2. PUBLIC ADMINISTRATION AND TERRITORIAL DIVISION 
OF THE COUNTRY

To have a better idea about the structure and governing public bodies asso-
ciated with state land resources we shall start with introductory remarks con-

1 More about political and historical changes see A. Niewiadomski, Gospodarowanie pań-
stwowymi nieruchomościami rolnymi w Polsce oraz w Republice Federalnej Niemiec w okresie 
transformacji ustrojowej po 1989 roku, Warszawa 2012, p. 87 and next.

2 See laws introducing regulations reforming public administration, Official Journal of Laws 
No. 133, item 872, as amended. 
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cerning the territorial division of the country. We recognize three types of the 
division: basic, auxiliary and the special.

The basic territorial division is created mainly for the bodies of central (state) 
government administration and local government authorities units to improve and 
adapt the administratioǹ s tasks to local conditions and the citizens needs3.

The principal legal basis for territorial division of Poland can be found in the 
Constitution of the Republic of Poland (art. 15, art. 152 paragraph 1 and art. 164 
paragraph 1) as well as in the Act of July 24, 1998 on the introduction of the three-
tier division of the country4. The units of the basic territorial division of the 
state are: commune (in Polish: gmina), district (in Polish: powiat) and province 
(in Polish: województwo). According to the territorial division the whole coun-
try5 consists of the provinces, the province of districts, while in the districts 
there are the communes (sometimes referred to in the literature as municipalities 
or counties). The Council of Ministers (government) is the body which, by the law 
creates divides, merges and cancels all the abovementioned units. The Council 
of Ministers creates, by Regulation, a town from villages or rural municipalities 
located in urban areas.

In the current legal status auxiliary divisions exist only at the level of com-
munes and for quantitative reasons, mainly in rural communities. These should 
include village councils, which are units of auxiliary bodies of mainly rural 
municipalities. A rural administration unit (Sołectwo) is created as an option on 
the initiative of the municipal council, after consultation with resident citizens or 
at the request of residents. In the municipalities auxiliary units can also be towns 
located in the communes6.

The rural administrative unit is an important element of agricultural admin-
istration – from the point of view of the local structure, as well as the citizens’ 
access to organs of this administration. It is as a auxiliary unit of division of the 
country. A Rural administrative unit can only be created by communes, the supe-
rior authority of local government. A rural administrative unit as an auxiliary 
unit of the municipality is an institution of public law. It has, specified in the law 
sub-authorities, its own voting procedure and – since 2009 – its own rural admin-
istration unit fund.

Special territorial divisions are divisions made in order to adjust public 
administration to specific actions, which for various reasons do not coincide 
with the grid of authorities of the territorial division of basic and auxiliary state.

3 See also M. Możdżeń-Marcinkowski, Introduction to Polish administrative law, Warsaw 
2012, pp. 71–77.

4 Official Journal of Laws No. 96, item 603 with further amendments.
5 In Poland terms “country” and “state” are used interchangeably contrary to the American 

nomenclature.
6 See art. 5 of the Act of March 8, 1990 on Local Government, Consolidated text: Official 

Journal of Laws 2013, item 594, as amended.
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Special divisions are made on the basis of separate laws. Examples of the 
many special territorial divisions can be found in the structures of central govern-
mental authorities and local agricultural administration. These should include the 
areas of territorial jurisdiction:

1) complex administration in the province and district (agricultural inspec-
tions independent from the governor of the province, e.g. provincial, district and 
border veterinarians,

2) regional branches of state agricultural executive agencies (e.g Agricultural 
Property Agency, the Agricultural Market Agency, Agency of Restructuring and 
Modernisation of Agriculture)

3) regional offices, local branches of Agricultural Social Insurance Fund,
4) 16 local provincial agricultural counseling centers along with the Agricul-

tural Advisory Centre,
5) regional branches of the State Forests,
6) customs chambers within the framework of rules of procedure of the goods 

covered by the Common Agricultural Policy.

3. STATE TREASURY LANDS MANAGEMENT

At the same time we have binding Law on Real Estate Management. By the 
intention of the state legislator (parliament) it is an act which regulates complex 
issues of rules for management of the public land resources (real estates). In art. 20 
of the mentioned act the legislator creates:

1) State Treasury property resources;
2) Municipal (communal) property resources;
3) The district property resources;
4) Province property resources.
While in article art. 21. the legislator decides that those property resources are 

State Treasury properties, which are the subject of the State Treasury and have not 
been transferred to the perpetual usufruct. The real property of the State Treas-
ury, referred to in art. 21, does not include land covered by surface flowing water 
according to the Water Law Act.

Reviews upon the effectiveness and legitimacy of particular regulations of the 
featured Real Estate Management Law and other laws encompassing the issues 
of public resources will always remain a matter of controversy. However, the gen-
eral assessment of both the content of the commented Act, and administrative pol-
icies of the state and its organs, in fact, shows a consistent protection mechanism 
of State Treasury (broader public) land resources. Sometimes resource protection 
takes the form of preservation of the status quo of resources policy by the applica-
tion of laws in the direction of not diminishing of resources. It can be seen in the 
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precautionary practice of public bodies in the application of regulations in rela-
tion to the individuals affected by nationalization or maintenance of the leases 
(not sales) of the Agricultural Property Resource of the State Treasury. On the 
other hand, there are many legal mechanisms, not only in the commented Act, but 
also in the entire legal system, which head towards the increase of collecting pub-
lic resources (e.g. expropriations institutions, inheritance by municipalities and 
the State Treasury, rights of first refusal and repurchase by Agricultural Property 
Agency and municipalities as well as donating private lands in return for the state 
guaranteed agriculture social pensions.

The distinction in the commented article of the four resources of public lands, 
namely the State Treasury, municipal, district and province has its origins in a 
number of laws prior to the Law on Real Estate Management. We discuss here 
acts which contributed to the reform of public administration after the histori-
cal period of communism in Poland called PRL (Polish Republic of People) and 
significantly changed both the authorities and the competences of almost all the 
bodies of public administration.

For example, prior to January 1, 1999 only the State Treasury and municipal 
resource of real estate were distinguished. That changed after that date, when the 
laws relating to public administration reform came into force. These regulations 
include, in particular, three Acts of June 5, 1998 namely: Law on the govern-
ment administration in the province7, present Law of January 23, 2009 on the 
governor of the province and government administration in the province8, Law 
on province local government9; Law on district local government10. There are 
also two Acts of July 24, 1998 namely on the introduction of the three-tier territo-
rial division of the state11 and amending certain laws defining the competencies 
of public administration authorities in connection with the political system reform 
of the state12 followed by the Act of October 13, 1998 – Regulations introducing 
laws reforming public administration13 and related to it: the Act of December 29, 
1998 on amending certain acts in connection to the implementation of the polit-
ical system reform of the state14 and the Act of January 21, 2000 on amending 
certain acts related to the functioning of public administration15.

The socio-economic problems of the usage of the State Treasury, munici-
palities, districts and provinces resources are extremely complex. It seems that 
the objectives for which public resources are created and how they are managed 

 7 Consolidated text of Official Journal of Laws 2001, No. 80, item 872, as amended. 
 8 Official Journal of Laws No. 31, item 206, as amended.
 9 Consolidated text of Official Journal of Laws 2013, item 596, as amended.
10 Consolidated text of Official Journal of Laws 2013, item 595, as amended.
11 Official Journal of Laws No. 96, item 603, as amended.
12 Official Journal of Laws No. 106, item 668, as amended.
13 Official Journal of Laws No. 133, item 872, as amended.
14 Official Journal of Laws No. 162, item 1126, as amended.
15 Official Journal of Laws No. 12, item 136, as amended.
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should be inextricably linked with the concept of the public interest (social) in the 
sector of public real estate management. And although an unambiguous definition 
of contemporary public interest is an equally difficult task, a juxtaposition of the 
objectives of the resources management and the public interest in this matter, 
in my opinion, is indispensable. Of course, the legislator does not leave us in this 
matter completely without any guidance. In the case of public resources referred 
to in art. 20 of the Law of Real Estate Management an analysis is required each 
time for a public purpose defined in art. 6 points 1−9, not including the art. 6 para-
graph 10, which to a certain degree opens up the possibility of using the resources 
of the State Treasury, municipal, district and provincial also for other public pur-
poses, provided that they are foreseen in other laws (e.g. local government laws, 
law on roads, law on research institutes, etc.).

In the art. 21 of the abovementioned act the legislator clarifies the commented 
provision and moves on to a detailed description of the State Treasury resources, 
stressing that they belong to the real property that is the subject of the State 
Treasury and have not been entrusted to the perpetual usufruct and the prop-
erty being subject to perpetual usufruct of the State Treasury. For the correct 
systematic interpretation of that provision it is necessary, however, to recall the 
content of art. 2 the same act, according to which the Law on Real Estate in terms 
of determining the detailed composition of the real property of the State Treasury 
does not violate other laws in the scope relating to property management there 
specified. This means that in the case of the State Treasury real estate mentioned 
art. 21 only includes some part of them, mainly as for the ones built or designated 
for development, thus leaving the regulation of the legal status of a significant 
amount of resources to other treasury laws16.

Those parts of the State Treasury land resources removed from the direct 
binding of Land Management Act include the above mentioned regulations con-
cerning: public agricultural property remaining in the hands of the Agricultural 
Property Agency managing resources of the Agricultural Property of the State 
Treasury, resources remaining the responsibility of the National Forest Institu-
tion called “State Forests”, the Military Property Agency and those related to the 
accommodation of Polish Armed Forces, national parks, the General Directorate 
for National Roads and Motorways, the National Water Management and other 
so-called auxiliary State Treasury farms and the real estate which is in perpetual 
usufruct under separate regulations (e.g. in accordance with art. 4 paragraph 2 
of the Act of September 28, 1991, Law on forests17.

In the margin, it is worth noting that systemically the contents of art. 21, cov-
ering the scope of the State Treasury resources, are formed broadly and in case 

16 See. B. Wierzbowski, Gospodarka nieruchomościami. Podstawy prawne, Warszawa 2010, 
p. 4 also

J. Szachułowicz, Gospodarka nieruchomościami, Warszawa 2001, p. 12.
17 Consolidated text of Official Journal of Laws 2014, item 1153, as amended.
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of repeal of any of the acts listed in art. 2 (without a specific decision of the legis-
lature to continue the assignment of organizational and legal specific parts of the 
State Treasury resource) art. 21 will be applied. The State Treasury resource 
of property includes real estate owned by the State Treasury and that, possibly 
owned by local self-government units, for which the State has the right of per-
petual usufruct. Whereas, the State Treasury real estate given to third parties 
in the lease are excluded from the State Treasury real property, although some 
management operations of these resources remained a duty to the Chief official 
of the district18 (e.g. Registry).

Article 21 of the featured act recognizes the issue of resource management 
of the State Treasury of the subjective and objective sides. We should remember 
that the activities in the area of resource management of State Treasury, munic-
ipal and district legislator referred to in art. 12 norm of a very general character, 
according to which all the bodies mentioned in art. 11, acting as a proxy for the 
State Treasury and the local government unit, are required to manage real estate 
in a manner consistent with the principles of good administration management. 
Chief official of the district manages a resource for the State Treasury property 
within the limits of art. 23, but with certain statutory exceptions.

One should also raise the question of a general nature. The wording of art. 23 
paragraph 1 saying that the real estate stock the State Treasury by counties, per-
forming the mandated tasks of governmental administration, can cause some 
problems of interpretation of the general nature of political law. Anyway, in the 
politico-organizational administrative law the status of the Chief Official of the 
District (in Polish Starosta) is quite complex. It is not a strictly representing body 
of the district in terms of the political system (these are in fact the district council 
and county board), but he is in fact acting as an important organ within the district. 
The Chief Official, as was already mentioned, performs several functions: chairs 
the board of the district, is the head of the district office and the public body issu-
ing administrative acts within the meaning of a code of administrative procedure. 
The Chief Official of the District plays, however, also another role. He is a superior 
of a strictly governmental integrated (territorial) district administration.

The phrase “management” of the State Treasury lands in commented Law is 
not covered by the definition of a classical type. Posted in art. 23 definition of man-
agement is neither a definition of analytic type (i.e. reporting, the importance of the 
word meaning in the language), synthetic type (proposing the meaning of the word) 
or regulating type (i.e. a mixed with analytical and synthetic) one. Since paragraphs 

18 Chief official of the district as a representative of the State Treasury has significant pow-
ers in accordance with art. 11 of Law on Real Estate. It is a body representing the State Treasury 
in matters of real estate management, performing the tasks of government. On the basis of the 
same Act, the district board manages the public property of the local government district. The 
Chief official of the district also hosts many administrative proceedings within the entrusted tasks 
of central (state) government administration.
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1−9 contained in art. 23 paragraph 1 represent, in principle, an open list of activities 
(legal and factual) of a chief official of the district, thus we deal with the procedure 
to determine the expression in way beyond the definitional manner to explain the 
meaning of words: we have to explain the meaning of management by example 
(contemporarily it is referred to as equality non-classical definition)19.

Management within the meaning of the Act is therefore an example of a list 
of activities which, moreover, do not limit the competence of a chief official of the 
district. This opinion is supported also by the judicature

4. THE COMPONENTS OF THE STATE TREASURY LANDS 
MANAGEMENT

The components of the management of the instruments are namely listed 
in art. 23 on the commented law. Chief officials of the districts, performing the 
tasks of governmental administration, and in particular they:

1) record the property according to the real estate cadastre;
2) provide a valuation of the property;
3) draw up plans to use the resource;
4) protect the property from damage or destruction;
5) perform activities related to the accrual of receivables for the property 

made available to the resource and lead the recovery of those charges;
6) cooperate with other authorities who, under separate regulations manage 

a real estate the State Treasury, as well as with the relevant local self-government 
units;

7) dispose of and acquire, with the consent of the Chairman of the Board 
of province, the property included in the resource, subject to art. 17;

7a) let out, rent and lend the property included in the resource, and the agree-
ment concluded for a definite period longer than 3 years or indefinite period 
of time requires the consent of the Chairman of the Board of province; the con-
sent of the Chairman of the Board of province is also required if the agreement 
concluded for a definite period to 3 years the parties conclude further agreements 
whose object is the same property;

8) take action in court proceedings, particularly in matters relating to ownership 
or other rights (latin in rem) on real estate, to pay the fee for the use of the property, 
with a claim of tenancy, lease, or lending, for a declaration of inheritance;

19 See J. Gregorowicz, Zarys logiki dla prawników [Outline of logics for lawyers], Warsaw 
1962, p. 57; R. Piotrowski, Logika elementarna, Warszawa 2005, p. 223 and following; A. Mali-
nowski, Redagowanie tekstu prawnego. Wybrane wskazania logiczno-językowe, Warszawa 2008, 
p. 53.
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9) submit applications for the establishment of the land register for the prop-
erty the State Treasury and the entry in the land register.

However, the Polish Supreme Court noted in its judgment of April 4, 200820 
that, according to the paragraph 1 point 8 of art. 23 that norm only specifying one 
of the competences of the chief official of the district and cannot be understood 
as a limiting the right of the chief officials of the district to represent the State 
Treasury only for matters listed in it and does not result from that provision exclu-
sion from the powers of the chief official of the district to act on other matters 
concerning the State Treasury lands. Note, however, that some restrictions on the 
activities of management and turnover are included in art. 19 (i.e. mining areas, 
national parks, marine areas).

According to art. 23 paragraph 2 performance of the actions referred to in, 
paragraph 1 point 1−6, it can be also entrusted to experts or relating to prop-
erty entities that employ these people. Their selecting takes place on the basis 
of the Law of January 29, 2004 – Public Procurement Law21. The possibility 
of entrusting to perform operations of management has been statutorily excluded 
primarily in relation to activities that require the consent of the governor of the 
province, such as the disposal and acquisition of real estate included in the land 
resource (with the exceptions set out in art. 17); lease, rental and lending of real 
estate included in the resource, both concluded for a definite period longer and 
shorter than three years or an indefinite period. The law has excluded a possibility 
of action by experts or entities that employ them in the case of actions in court 
proceedings, particularly in matters relating to: ownership or other rights in prop-
erty on real estate, to pay the fee for the use of the property, with a claim of ten-
ancy, lease, or lending, to declare inheritance, to declare the acquisition of real 
property by adverse possession, and on proposals for the establishment of the land 
register for the property of the State Treasury and the entry in the land register.

STATE TREASURY LANDS RESOURCES – SELECTED REMARKS 
ON LEGAL PRINCIPLES OF ADMINISTRATION

Summary

The article concentrates on a brief description of Polish modern law and regulation 
concerning state land resources as a result of a political system changes in Poland from 
the 1990s of XX century. I discusses basic regulatory topics as: public administration 

20 I CSK 462/07, LEX No. 424351.
21 Consolidated text of Official Journal of Laws 2013, item 907, as amended.
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and territorial division of the country, instruments and forms of State Treasury lands 
management, types of state and other public lands resources, main competences and 
public bodies that are responsible for administering along with the crucial components 
of the state lands management.
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STUDIA IURIDICA LXVIII
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SELECTED ISSUES OF THE BURDEN OF PROOF 
IN POLISH CIVIL PROCEEDINGS

1. THE CONCEPT OF BURDEN OF PROOF

The burden of proof is a basic rule of evidence, with its basis from art. 6 of the 
Civil Code, according to which: the burden of proving a fact lies with the person 
who draws legal effects from that fact.

Thereby, the burden of proof indicates the subject of the evidence (facts) and 
the person who should show these facts.

The burden of proof can be presented as having two meanings:
− formal; as it shows the person who should have the initiative in collecting 

evidence and establishing statements,
− material; as it shows the person who bears negative consequences if the 

essential fact to the outcome of the case was not proved in the case1.
The rule from art. 6 of the Civil Code describes the risk which is posed if some 

facts are not established. It does not matter why important facts are not established 
– in principle – the litigant’s total passivity is similarly dangerous for the litigant 
as the lack of effective activity. For example, it is illustrated by a situation when 
the defendant – no matter how convincing his line of defence would look – does 
not meet the deadline for a statement of defence, or, meets the deadline but with 
a formal aberration (e.g. without a signature) in case of which formal error were 
not completed within the term specified by the court. In that situation, despite the 
fact that the defendant has enough legal protection in law, due to the committed 
formal error, the judgment may be unfavourable to the defendant.

For these reasons, despite substantive regulations, the burden of proof raises 
fundamental consequences in Polish civil proceedings, as the evidence is an insti-
tution of procedural law, specifically regulated by it. Primarily, the rule of display 
applies only to the essential facts to the outcome of the case – other facts cannot 
be evidence in a case (art. 227 of the Code of Civil Procedure).

1 Z. Radwański, Prawo cywilne – cześć ogólna, Warszawa 2003, p. 62–63. 
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2. THE SIGNIFICANCE OF THE BURDEN OF PROOF 
TO THE POLISH CIVIL PROCEEDINGS

According to art. 232 of the Code of Civil Procedure, the litigants are obliged 
to show the evidence to establish the facts from which legal effects derive. The 
court may allow the evidence ex officio.

The contradictory rule of Polish civil proceedings law, where the obligation 
of showing the evidence, additionally showing it without delay, is imposed on the 
litigant (art. 232 first sentence in conjunction with art. 6 paragraph 2 of the Code 
of Civil Procedure). The evidence showing by the court ex officio – although 
permissible under art. 232 second sentence of the Code of Civil Procedure – may 
be performed only exceptionally, remaining in the sphere of court rights, but not 
of the court duties (compare Polish Supreme Court judgment of December 14, 
2000, file reference No. I CKN 661/10 and judgment of April 17, 2008, file refer-
ence No. I CSK 79/08). Moreover, collection of evidence by the court instead of by 
the litigant and supporting his or her statement could be recognized as forbidden 
help and infringement of principle of the equality (compare Polish Supreme Court 
judgment of March 12, 2010, file reference No. II UK 286/09).

This is supported by the wording of art. 316 paragraph 1 of the Code of Civil 
Procedure, which sets the basis for the judgment. In the current wording of this 
Article – introduced in an amendment to the Code of Civil Procedure of March 
1, 1996 (Journal of Laws 1996, No. 49, item 189), which entered into force on 
July 1, 1996 – the court passes a judgment after the end of the trial, taking as 
a basis the state of affairs existing at the time of closing trial. Until June 30, 1996, 
for over 31 years (before the original wording, entered into force with the Code 
of Civil Procedure on January 1, 1965), the court had an extra duty before passing 
judgment. Namely, in previous status, the court was entitled to close the trial and 
gave a judgment, only when it considered that “the case is sufficiently clarified to 
the firm resolve against the disputed”. Nowadays, the court is not bound to give 
judgment if it is “sufficiently clarified”, but only after the formal close of the trial 
which – in accordance with art. 224 paragraph 1 of the Code of Civil Procedure 
–may happen after taking of evidence and the giving the floor to litigants.

The amendment to the Code of Civil Procedure of March 1, 1996 also abo-
lition art. 3 paragraph 2 of the Code of Civil Procedure, which obliged the court 
to “examine all essential circumstances and explain real content factual and legal 
relationship”.

Ipso facto, the contradictory rule existing in Polish civil proceedings resigned 
from objective true for which the court should endeavour, and so how look “true” 
state of affairs existing at the time of closure trial (compare the Polish Supreme 
Court order of June 26, 2002, file reference No. III CKN 537/00).

In summary, the implementation of the burden of proof – lying with litigants 
– decides about the success of the case.
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3. THE BURDEN OF PROOF AND THE PRESUMPTION OF FACT

The essence of presumption of fact (praesumptio facti) is the recognition of the 
existing specified fact resulting from the mutual logical connection between other 
established facts (Appellate Court in Warszawa judgment of April 20, 2016, file 
reference No. VI ACa 478/15). The basis of the presumption of fact is regulated 
by the Code of Civil Procedure, which gives a statutory definition of the term 
in art. 231.

In accordance with art. 231 of the Code of Civil Procedure: the court may 
decide to establish facts, which are essential to the outcome of the case, if that 
conclusion may be deduced from other facts.

Presumption of fact does not change the burden of proof in the substantive 
sense (resulting from art. 6 of the Civil Code) because it only allows establish-
ing disputed fact without evidence proceedings. In that case, statements and evi-
dence require only facts which make up the basis of the presumption of fact. The 
application of the presumption of fact does not touch negative consequences to 
the litigant who is obliged to take the evidence if he or she establishes other cir-
cumstances justifying establish essential fact to the outcome of the case on the 
basis of reasoning mentioned in art. 231 of the Code of Civil Procedure (Appel-
late Court in Katowice judgment of February 3, 2016, file reference No. V ACa 
435/15).

The presumption of fact facilitates the court’s determination of the factual 
basis of judgment2. To rebut a presumption of fact, a counter-proof is necessary 
(e.g. Polish Supreme Court judgment of February 5, 2014, file reference No. V CSK 
140/13, Appellate Court in Warszawa judgment of December 11, 2015, file refer-
ence No. VI ACa 1855/14). The court may use the presumption of essential facts 
to the outcome of the case only in the event of the absence of direct evidence, or 
if it’s highly obstructed and concurrently it is possible within the rule of logical 
reasoning and the principles of knowledge and life experience (Polish Supreme 
Court judgment of May 18, 2012, file reference No. IV CSK 486/11).

4. THE BURDEN OF PROOF AND THE PRESUMPTION OF LAW

Presumption of law (praesumptio iuris) is the legal norm which consists of the 
connection between two kinds of facts, i.e. basis of presumption and conclusion 
of presumption (presumed fact). This relationship causes the situation that if the 
court establishes – in accordance with general rules of evidence – fact which 

2 M. Gutowski, Kodeks cywilny. Tom I. Komentarz. Art. 1−44911, Warszawa 2016, p. 60. 
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is the basis of presumption, therefore, the court establishes – without other evi-
dence – the fact of conclusion of presumption3.

Presumptions of law are divided into two major groups:
− rebuttable presumptions (praesumptio iuris tantum), and
− irrebuttable presumptions (praesumptio iuris ac de iure, praesumptio irre-

fregabilis).
Rebuttable presumption is characterized by the fact that the counter-evidence 

is possible without restrictions. The counter-evidence is restricted in irrebuttable 
presumption.

Legal doctrine distinguishes also the second, less popular division of pre-
sumption of law:

− presumption of law material, and
− presumption of law formal.
Material presumption of law requires recognition of the fact as proved if it 

results from another fact (premise of presumption). The premise of the presump-
tion should be proven by the person in accordance with art. 6 of the Civil Code. 
An example of material presumption of law is art. 9 of the Civil Code: when 
a child is born (premise of presumption) it is presumed that it is born alive (result 
of presumption).

Formal presumption of law does not require the proving of the premise – it 
just requires recognition until other side shows counter-evidence4.

The legal basis of the distinction between rebuttable and irrebuttable pre-
sumptions of law is art. 234 the Code of Civil Procedure, according to which the 
presumption established by the law (presumption of law) binds the court, how-
ever, it may be rebutted, whenever the law does not exclude this.

In rebuttable presumption (praesumptio iuris tantum) the burden of proof does 
not lie on that person who has a legal effect of fact, but on the other side (the coun-
ter-evidence).

An example of such a presumption is art. 7 of the Civil Code which regulates 
the presumption of bona fides: if the law makes legal effects contingent upon 
good or bad faith, good faith is presumed.

A second example could be art. 471 of the Civil Code which applies when the 
premise of the presumption will be proved (i.e. non-performance or improper per-
formance of an obligation): a debtor is obliged to remedy any damage arising from 
non-performance or improper performance of an obligation unless the non-per-
formance or improper performance is due to circumstances for which the debtor 
is not liable. In this case, the burden of proof is transferred to the debtor who may 
rebut the allegation with counter-evidence if he shows that non-performance or 
improper performance is due to circumstances for which the debtor is not liable.

3 Z. Radwański, Prawo cywilne..., p. 65.
4 M. Gutowski, Kodeks cywilny..., p. 60–61.
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In irrebuttable presumption (praesumptioiuris ac de iure) the counter-evi-
dence is excluded. For example in the light of art. 3 paragraph 1of the Act on Land 
and Mortgage Registers and on Mortgage: It is presumed that the explicit right 
in the land register is entered in accordance with the actual legal status. And with 
art. 3 paragraph 2 of the Act on Land and Mortgage Registers and on Mortgage 
it is presumed that the law abolished does not exist.

5. EVIDENCE RESTRICTIONS

The irrebuttable presumptions are not the only restrictions of the evidence. 
Other important restrictions are stipulated in art. 246, art. 247, art. 259, art. 278 
and art. 299 of the Code of Civil Procedure.

5.1. PROOF OF DOCUMENT RESTRICTIONS

In the light of art. 246 of the Code of Civil Procedure, if the law or agreement 
requires written form for the act of law, the evidence of witnesses or hearing of lit-
igants in the case between the parties of the act of law, for the fact of its occur-
rence, is admissible in the case when the document of the act of law has been lost, 
destroyed or taken by a third party, and – if the written form is stipulated only for 
the evidence aims – also in the situations stipulated in the Civil Code.

Article 246 of the Code of Civil Procedure describes the relation between 
evidence of the witness and evidence of the document and is directly linked with 
the Civil Code which introduces kinds of legal act form:

− to be valid (ad solemnitatem), i.e. according to art. 73 paragraph 1 of the 
Civil Code: if the law stipulates that a legal act be made in writing, an act made 
without observing the stipulated form is invalid only if the law provides for a nul-
lity clause (art. 73 paragraph 1 of the Civil Code);

− to achieve certain effects (ad eventum), i.e. according to art. 72 paragraph 1 
of the Civil Code: if the law stipulates that a legal act be made in another specific 
form, an act made without observing this form is invalid. This, however, does 
not apply to cases in which the observance of a specific form is stipulated only 
in order to produce the specified effects of a legal act (art. 73 paragraph 2 of the 
Civil Code);

− for evidence purposes (ad probationem), which is essentially regulated by 
the art. 74 of the Civil Code, according to which: the stipulation of written form 
without a nullity clause leads, if the stipulated form is not observed, in litigation, 
to witness evidence or evidence in the form of declarations of the parties concern-
ing the performance of the act being inadmissible. This provision does not apply 
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to cases in which written form is stipulated only in order to produce the specified 
effects of a legal act (art. 74 paragraph 1 of the Civil Code).

However, despite the written form prescribed for evidence purposes not being 
observed, witness evidence or evidence in the form of declarations of the parties 
is admissible if both parties consent thereto, if a consumer so demands in a dis-
pute with an entrepreneur or if the fact that the legal act has been performed is 
substantiated in writing (art. 74 paragraph 2 of the Civil Code).

The provisions on written form stipulated for evidence purposes do not apply 
to legal acts in relations between entrepreneurs (art. 74 paragraph 3 of the Civil 
Code).

In order to observe written form for a legal act, it is sufficient to set a hand-
written signature to a document containing a declaration of intent (art. 78 para-
graph 1 of the Civil Code).

According to art. 247 of the Code of Civil Procedure, the evidence of witness 
or hearing of litigants against content of document or above content of document 
which include the act of law is possible between the parties of that act of law only 
in the event when it does not lead to circumvention of law about the form stipu-
lated to be valid, and if, the court recognize it is necessary as the circumstances 
of the case.

The fabric of the document is its content. Evidence against the fabric of the 
document is indented to show that the document conflicts with the declaration 
of intent made by the person (or persons) signing the document. The evidence 
against the fabric of the document is indented to show that the content of the doc-
ument is incomplete because it does not have all elements of the statement really 
made5.

Article 247 of the Civil Code does not preclude the evidence of witness and 
the hearing of litigants for the circumstances not included in the document if 
this would serve to establish the content of declarations of intent expressed in it, 
because this proof is not directed against the fabric of document (Polish Supreme 
Court judgment of April 18, 1998, file reference No. II CKN 724/97). The provi-
sion of 247 of the Civil Code does not exclude evidence from witnesses or from 
the hearing of the parties seeking to interpret a declaration of intent contained 
in the document, including legal action (Polish Supreme Court judgment of Feb-
ruary 19, 2003, file reference No. V CKN 1843/00).

Restrictions on the evidence against the fabric of the document or over the 
fabric of the document are not valid in separate proceedings of labour law and 
social insurance (art. 473 paragraph 1 the Code of Civil Procedure). For example, 
in the judgment of March 26, 2013, file reference No. III UK 93/12, The Supreme 
Court said: in the proceedings in matters of social insurance – pension scheme 

5 K. Flaga-Gieruszyńska, Comment to art. 247, (in:) A. Zieliński (ed.), Kodeks postępowania 
cywilnego. Komentarz, Legalis. 
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cases – the proof of witness or hearing of the litigants is not restricted. So there 
is no doubt that the employee or policy holder who applies for benefit of social 
insurance in proceedings in the court of labour law and social insurance may use 
any evidence to show circumstances of entitlement to the social insurance – also 
if the document (e.g. certificate of employment) indicates otherwise.

However, specific character cases of social insurance and its principles, espe-
cially reduced procedure formalism, do not mean that the court should take action 
ex officio (allow evidence) without initiative of the litigants (Polish Supreme Court 
judgment of January 8, 2007, file reference No. I UK 228/06).

It should be added that each person shall be obliged to present, following 
a court order, within a determined time limit and in a determined location, a doc-
ument which is in his or her possession and which constitutes a proof of a fact 
of vital importance for the adjudication of a case, unless that document contains 
confidential information. The above duty may be avoided if a person is entitled to 
refuse to testify as witness on the facts covered by a document or if a person holds 
a document on behalf of a third party who could, for the same reasons, object to 
the submission of such a document. However, if this is the case, the order to sub-
mit a document may not be denied if the holder of that document or a third party is 
obliged to do the same at least with respect to one of the parties, or if a document 
was issued in the interest of the party requesting the taking of evidence. More-
over, a party may not refuse to present a document if the loss he would thereby 
suffer would be the loss of the lawsuit (art. 248 paragraph 1 and 2 of Code of Civil 
Procedure).

5.2. PROOF OF WITNESS RESTRICTIONS

According to art. 259 of the Code of Civil Procedure, witness may not be:
− persons who are incapable of noting or communicating their observations;
− military personnel and civil servants who have not been released from the 

obligation to keep secret information labelled as “confidential” or “classified”, 
if their testimony could involve violation of the obligation of confidentiality;

− legal representatives of the respective parties or persons who could be inter-
rogated as parties in their capacity of an authority of a legal person or another 
organisation with the capacity to be a party to court proceedings;

− joint participants.
Incapable of noting or communicating observations should have actual char-

acter and occur at the time of the events which are the subject of the evidence, 
or, at the time of testimony6.

6 M. Sieńko, Comment to art. 259, (in:) M. Manowska (ed.), Kodeks postępowania cywilne-
go. Komentarz, Warszawa 2013, s. 476. 
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Persons who could be interrogated as parties are representative authorities 
of the legal person, e.g. members of management board in limited liability com-
pany and a joint-stock company (in case of legal person), persons appointed to 
represent the state organisational unit whose operations are involved in the claims 
pursued or other proposed persons (in case of State Treasury).

Whether a specific person may be heard as a witness or a litigant decides its 
current status. Hearing of a person as a witness at a time when that person had 
not status referred to art. 259 point 3 the Code of Civil Procedure does not pre-
vent hearing that person as a litigant after this person obtains this status (Polish 
Supreme Court judgement of January 30, 2004, file reference No. I CK 129/03).

Hearing as a witness has a consequences in the possibility to use against the 
person coercive measure referred in to art. 274–2761 of the Code of Civil Proce-
dure. Moreover, the witness may also bear criminal liability as per art. 233 of the 
Criminal Code (in the basic type in art. 233 paragraph 1 of the Criminal Code: 
anyone who, giving testimony to serve as evidence in court proceedings, or any 
other proceedings conducted on the basis of any law, gives false testimony or con-
ceals the truth is liable to imprisonment for between six months and eight years).

Also:
− the mediator cannot be a witness about the facts which he learned in connec-

tion with mediation, unless the litigants release him from the obligation of confi-
dentiality of mediation (art. 2591 of the Code of Civil Procedure),

− minors under the age of thirteen and descendants of parties below the age 
of seventeen may not be interrogated as witnesses (art. 430 of the Code of Civil 
Procedure).

The court should not allow evidence of persons mentioned above. Infringe-
ment of that court’s duty may be an appellate charge – effective, if it had an 
impact on the outcome of the case. The appellate court is bound by this charge 
because proceeding infringement, except for those who – causing the nullity pro-
ceedings – are taken into consideration only for litigants charge (Polish Supreme 
Court resolution of 7 judges – legal principle of January 31, 2008, file reference 
No. III CZP 49/07).

Moreover, nobody shall have the right to refuse to testify as a witness other 
than the spouse, ascendants, descendants and siblings of a party or his relatives 
by affinity in the same line or degree, or persons related to them by adoption. 
The right to refuse to testify shall expire upon the termination of the marriage 
or adoption relationship. However, the right to refuse to testify shall not apply to 
family status cases, with the exception of divorce cases. Moreover, the witness 
may refuse to answer a question if his or her testimony could expose him or his 
relatives as referred to in the preceding clause to criminal liability, disgrace or 
direct and severe financial loss, or if his testimony would involve violation of pro-
fessional secrecy. A clergyman may refuse to testify as to facts revealed to him 
in confession (art. 261 paragraph 1 and 2 of the Code of Civil Procedure).
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5.3. PROOF OF COURT EXPERT WITNESS RESTRICTIONS

In pursuance of art. 278 paragraph 1 of the Code of Civil Procedure, the court 
may – after hearing the litigants – appoint an expert witness in cases that require 
special knowledge.

Special knowledge is connected with separate filed of knowledge, special 
information, unique, thorough, which someone well known as of the conducted 
research (studies) of professional activities, carried out with special skill and pro-
ficiency. A person with such knowledge is often called as a professional, expert or 
specialist7. To duties and entitlements of the expert witness should not be decid-
ing legal issues. The use and interpretation of the law is for the court, not for the 
expert witness (Polish Supreme Court judgement of March 4, 1965, file reference 
No. III CR 795/64).

The proof of expert witness as of the component in the form of special knowl-
edge is that kind of proof, which cannot be replaced by other evidence, e.g. hearing 
of witness (Polish Supreme Court judgement of November 24, 1999, file reference 
No. I CKN 223/98). Whether the special knowledge is needed to the outcome 
of the case is decided by the court (Polish Supreme Court judgment of October 4, 
2000, file reference No. III CKN 1238/00).

On the other hand, with the widely accepted principle that the court is the 
highest expert, it cannot be the conclusion that the court may replace expert wit-
ness, and this means that if the essential circumstances of the case need having 
special knowledge, the court may not do it alone, also if the court has in that field 
of knowledge suitable professional competence – that competence just help the 
court to estimate the proof of expert witness (Polish Supreme Court judgement 
of October 26, 2006, file reference No. I CSK 166/06).

The court, because of the contradictory principle of the proceedings, does 
not have the duty to carry out the proof of the witness expert its own motion. 
The court may decide that the circumstances – relevant to the statement of the 
complainant or defence of the defendant – were not proved with all consequences 
to the litigants. Charge of the infringement of art. 278 § 1 of the Code of Civil 
Procedure can be considered sufficient only if the court independently speak on 
matters required special knowledge, without the evidence of expert witness (com-
pare Polish Supreme Court judgement of October 26, 2006, file reference No. I 
CSK 166/06 and judgement of June 24, 2015, file reference No. I UK 345/14). Nev-
ertheless, if the litigant files an evidence motion of the expert witness, and special 
knowledge is necessary to the outcome of the case, then the court’s omission 
of this evidence may be an effective charge of infringement of art. 278 paragraph 
1 of the Code of Civil Procedure (Polish Supreme Court judgement of November 
29, 2006, file reference No. II CSK 245/06).

7 A. Marciniak, Comment to art. 278, (in:) A. Marciniak, K. Piasecki (eds.), Kodeks postępo-
wania cywilnego. Tom I. Komentarz do art. 1–366, Legalis.
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Moreover, provisions relating to witnesses, except provisions relating to coer-
cive measure, shall apply to the summoning and interrogating of expert witnesses 
(art. 289 of the Code of Civil Procedure). This applies in particular to art. 259 
of the Code of Civil Procedure.

5.4. PROOF OF HEARING OF LITIGANTS RESTRICTIONS

In accordance with art. 299 of the Code of Civil Procedure: if, having 
exhausted means of evidence or due to lack thereof, certain facts crucial for the 
adjudication of a case have not been clarified, the court may, in order to clarify 
such facts, allow evidence by the hearing of parties.

The proof of hearing of litigants is auxiliary evidence, admissible only if 
the essential circumstances of the case cannot be explained with other evidence, 
especially with the evidence of the document or the evidence of the witness. In the 
event that all essential circumstances of the case are explained not only by the tes-
timony of witness, but also by the documents, the proof of hearing of litigants is 
unnecessary, and even unacceptable (Polish Supreme Court judgement of August 
18, 1982, file reference No. I CR 258/82).

The necessity for the proof of hearing of litigants falls within the free appraisal 
of evidence, based on the analysis of the collected on evidence material. The evi-
dence of hearing of litigants is not obligatory in civil cases and it is necessary 
only when there is no possibility of other evidence, or when there is no evidence 
(Polish Supreme Court judgement of February 18, 2010, file reference No. II CSK 
369/09).

In marital cases the proof of hearing of litigants is obligatory. In pursuance 
of art. 432 of the Code of Civil Procedure: in each case for divorce or legal sep-
aration, the court shall order the taking of evidence by interrogation of the par-
ties. In other cases, the court may not refuse to accept such evidence, if brought by 
a party. Moreover, in marital cases if the respondent recognizes the claims made 
in the petition and the spouses do not have common minor children, the court may 
limit evidentiary hearing to interrogating the parties (art. 442 of the Code of Civil 
Procedure).

If, due to actual or legal reasons, only one party may be heard on the disputed 
facts, the court decides whether to hear that person or disregard such evidence 
entirely. The court acts in the same manner if the other party or some of the 
co-participants fail to appear at the hearing of the parties or refuse to testify 
(art. 302 paragraph 1 of the Code of Civil Procedure). The court may take evi-
dence from only one litigant, but the condition of that is the situation, when the 
evidence of second litigant is impossible. Limitation of the evidence of hearing 
of one litigant, when hearing of the second was possible, is infringement of the 
principle of equality parties (Polish Supreme Court judgement of February 2, 
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2002, file reference No. II CKN 672/00). Usually the evidence of hearing of lit-
igant is possible e.g. when the litigant is abroad, as the court in such a situation 
can use legal assistance. Also, the evidence is usually possible when the litigant is 
a detainee, because the court may decide to bring the litigant on trial, or, use the 
indirect hearing, referred to art. 235 paragraph 2 of the Code of Civil Procedure: 
if the nature of the evidence permits so, the court of trial may order the taking 
of evidence to be conducted remotely, using technical devices that enable the per-
formance of such an action in that manner.

Article 302 of the Code of Civil Procedure applies of the Code of Civil Proce-
dure is also applies to the martial cases.

SELECTED ISSUES OF THE BURDEN OF PROOF IN POLISH CIVIL 
PROCEEDINGS

Summary

The burden of proof is a major part of the way in which the litigant in Polish civil 
procedure goes to favorable judgment for him or her. It may be difficult in certain situations 
therefore, the lawgiver introduced the presumptions. On the other hand, civil procedure 
has also evidence obstructions, particularly applied to the evidences named by the Code 
of Civil Procedure. This article shortly introduces the issue associated with it.
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In a situation of threat of terrorism the imagination is taken over by fear against 
an Alien, the pleasant inattention is replaced by suspicion.

Edwin Bendyk: A poisoned well. About power and freedom, 2002

Today, no-one needs an explanation of the term terrorism. It has permanently 
fixed itself in the life of 21st-century society. However, one should be aware that 
the origin of the concept dates back to very distant times. For decades, the term 
terrorism evolved and matched its definition to the needs of the current world.

The concept of terrorism comes from the Greek word terra, meaning “trem-
bling, afraid”, “get cold feet, escape” and from the Latin terror, i.e. “ fear, anx-
iety, dismay”, “terrible word, terrible news”1. However, linguists attribute the 
origin to the Sanskrit word tras, meaning tremor. In literature, however, it is usu-
ally confined to the most popular, Latin root, which was disseminated through the 
French Revolution and the reign of terror (Fr. terreur) and hence the widespread 
use of crimes, repression and murder in order to arouse public fear and anxiety2.

According to P. Witkowski, terrorism means “the use of violence, rape, cru-
elty to intimidate someone”3. The PWN Polish Dictionary defines terrorism as 
“actions of individuals or groups attempting to using terrorist acts to force cer-
tain concessions on the governments of countries”4. The definition indicated 
above does not explain the exact problem, because to understand it clearly, one 
would need to define what a terrorist act is and here it can be seen how many 
problems are raised by defining a seemingly clear concept, because the concepts 
of terrorism, act of terror or terror should be distinguished at the outset. Although 
these concepts seem similar, at a closer analysis they turn out to be completely 

1 See http://www.wos.org.pl.
2 R. Borkowski, Terroryzm, (in:) R. Borkowski (ed.), Konflikty współczesnego świata, Kra-

ków 2001, p. 115.
3 P. Witkowski, Pojęcie terroryzmu. Cele i metody działań terrorystycznych, (in:) D. Kowal-

ski (ed.), Ochrona osób i mienia. Vademecum, Lublin 2000, p. 137.
4 See http://sjp.pwn.pl.
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separate. Terrorism cannot be identified with many acts of terror, because a single 
act of terror is not always a nexus of terrorism, although these concepts involve 
the pursuit of the same purpose, which is inducing feelings of vulnerability and 
fear in a society, then the way in which this objective is pursued differs. In the 
case of terrorism it is based on a kind of strategy combining acts of violence with 
other methods, like for example the propaganda of purposes, and in the case of an 
act of terror, it involves the use of drastic and dangerous measures5.

There have been many attempts to define the concept of terrorism; despite 
this, there is no one definition recognized by all. The complexity of this problem 
is explained by the words: “A person who is a terrorist for some, for others is 
a freedom fighter”6. A similar statement was given by Yasser Arafat, the for-
mer leader of the Palestinian National Authority, who concluded that “the differ-
ence between a revolutionary and a terrorist comes down to what each of them 
are fighting for. Whoever defends a just cause, fights for freedom and liberation 
of his country from invaders, settlers and colonists cannot be called a terrorist”7.

Defining terrorism raises many complications, for several reasons. In addi-
tion to ambiguities related to the multiplicity of close concepts, often wrongly 
identified with terrorism, a major difficulty in defining the notion is its constant 
evolution, and here we can recall for instance eco-terrorism, cyber-terrorism, bio-
terrorism, or global terrorism8. Another emerging complication is the possibility 
of many different scenarios of terrorist attacks, and thus a variety of methods 
and means of action. Although the basic mechanism of the impact of terrorism is 
to act in accordance with the ancient Chinese proverb “Kill one, scare ten thou-
sand”, then these actions may have a different character. For example, there may 
be an attempt on the life or health of a person or persons, taking hostage/hostages, 
striving to destroy a particular subject or object or abducting a means of transport 
and others9.

The point of contention is the different approaches of individual countries as 
well as politicians to the definition and its exclusions. Against this background, 
there are continuous misunderstandings based on a conflict of interest of coun-
tries or their attitude towards state terrorism.

5 J. Muszyński (ed.), Terroryzm polityczny, Warsaw 1981.
6 S. Serwiak, Cyberprzestrzeń jako źródło zagrożenia terroryzmem, (in:) E. W. Pływa-

czewski (ed.), Przestępczość zorganizowana. Świadek koronny. Terroryzm w ujęciu praktycznym, 
Kraków 2005, p. 590.

7 Y. Arafat, Speech at the United Nations Assembly, November 13, 1974, see B. Hoffman, 
Oblicza terroryzmu, Warsaw 1999, p. 24. 

8 See S. Wojciechowski, Global terrorism, (in:) S. Wojciechowski (ed.), The Faces of Terror-
ism, Poznań 2006, p. 29–34.

9 S. Wojciechowski, Terroryzm. Analiza pojęcia, “Przegląd Bezpieczeństwa Wewnętrzne-
go” 1990, No. 1, p. 55.
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The complexity of the phenomenon causes that some specialists find it impos-
sible to define terrorism precisely due to the breadth of the concept10. On the 
other hand literature on the subject includes many articles about this, and when 
searching for the meaning of the term in Google search engine, you can receive 
more than 100 million results. Why is it so important to create a proper definition 
of terrorism? Well, the more exact the definition of this term, the easier it is to 
make laws to combat it.

The need to systematize and create a general definition is primarily due to 
practical reasons. Terrorism is one of the most important problems of the con-
temporary world. Striving to create a structured terminology of the phenomenon 
aims to create appropriate legislation allowing to fight not only with the effects 
of the phenomenon but above all with terrorism itself. The first step to achieve 
this is to review the most important currently functioning definitions.

CIA describes terrorism as the threat of violence or its use for political 
purposes by individuals or groups, regardless of whether they act in favour or 
in opposition to the established authority of the state, where these activities aim to 
frighten or intimidate more people than just the direct victims. In contrast, the US 
Department of Justice defines terrorism as “(...) violent criminal behaviour mainly 
aimed at: 1 − intimidating and forcing civilians; 2 – affecting government pol-
icy by intimidation or force; or 3 – affecting government policy by assassination 
or kidnapping.” The Federal Bureau of Investigation (FBI) defines terrorism as: 
“the unlawful use of force or violence against persons or property to intimidate 
or coerce a government, the civilian population, or any segment thereof, in fur-
therance of political or social objectives”11. The US State Department explains 
that it recognizes terrorism as: “premeditated, politically motivated violence 
perpetrated against non-combatant targets by subnational groups or clandestine 
agents”12. In contrast, the Russian Federation defines terrorism as “violence or 
threat of its use in relation to individuals and organizations, destruction (damage) 
or the threat of destruction (damage) to property and other objects, which could 
result in the death of people, which causes significant damage to property or caus-
ing the occurrence of other socially dangerous consequences made in order to 
influence authorities to adopt decisions in line with the thoughts of the terrorists, 
or meet illegal property and other interests; encroachment on the life of a state 
social activist to interrupt his state or other political activity or activities regarded 
as such, an attack on a representative of a foreign state or an employee covered 
by international protection, also an attack on official rooms or means of transport 

10 W. Laqueur, The Age of Terrorism, Boston 1987, pp. 11, 142–156; T. Meisels, The Trou-
ble with Terror: The Apologetics of Terrorism – a Refutation, “Terrorism and Political Violence” 
2006, Vol. 18, issue 3, p. 470.

11 National Institute of Justice: http://www.nij.gov/Pages/welcome.aspx (visited January 17, 
2017).

12 U.S. Department of State http://www.state.gov/.
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of beneficiaries under international protection if the action is closely related to 
the provocation of war or complicating international relations”13. The most pop-
ular in France is the definition recognizing terrorism as “deliberate action aimed 
at overthrowing democratic institutions or taking control of part of the national 
territory subject to state power through intimidation or violence”14. The United 
Nations (UN) also adopted a position on terrorism. Resolution 49/60 of December 
9, 1994 adopted terrorism as “acts, methods and practices of terrorism in all its 
forms and manifestations are activities aimed at the destruction of human rights, 
fundamental freedoms and democracy, threatening territorial integrity, security 
of States and destabilizing legitimately constituted Governments, and that the 
international community should take the necessary steps to enhance cooperation 
to prevent and combat terrorism”15. An interesting definition of terrorism can also 
be found in the Dictionary of foreign words and phrases. It defines terrorism as 
the organization of attacks (using weapons or bombs) on members of the govern-
ment, people associated with the government, on political opponents, on persons 
of another faith or another race, foreigners or bystanders, kidnapping people or 
hijacking aircraft in order to gain power, induce a climate of fear, confusion, 
chaos, expressions of protest, to gain benefits for some groups, cliques or indi-
viduals, and finally, with no apparent motivation16. The PWN Polish Dictionary 
defines terrorism as “the use of terror, especially activities of some extremist 
groups attempting to draw public attention to their slogans or force on state gov-
ernments certain concessions or benefits, through political assassinations, kid-
nappings of hostages, hijacks of aircraft and similar means”17.

The need to define terrorism and at the same time the complexity of this issue 
has led to the need to make certain conclusions. A. Schmid18 in 1988, when exam-
ining 109 definitions of terrorism compiled a set of main elements of their defini-
tions, taking into account the frequency of their occurrence. A full list of features 
taking into account their frequency (expressed in percentage) was as follows:

1) use of violence and force – 83.5%;
2) political nature – 65%;
3) induce fear and terror – 51%;
4) threat as an element of intimidation – 47%;
5) effects and psychological reactions – 41.5%;
6) distinguish between the concepts: sacrifice – purpose – 37.5%;
7) purposeful, planned, systematic action – 32%;

13 S. Wojciechowski, Terroryzm…, p. 57.
14 Ibidem.
15 See http://www.un.org/documents/ga/res/49/a49r060.htm (visited January 17, 2017).
16 W. Kopaliński, Słownik wyrazów obcych i zwrotów obcojęzycznych, Warsaw 2000.
17 M. Szymczak (ed.), Słownik języka polskiego, Warsaw 1999.
18 A. P. Schmid, A. J. Jongman, Political terrorism. A new guide to actors, authors, concepts, 

data bases, theories and literature, New Brunswick–London 1988.
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 8) methods of struggle, strategy and tactics of action – 30.5%
 9) abnormality, conflict with the accepted norms and rules, no humanitarian 

restrictions in action – 30%;
10) extortion, enslavement, causing submission – 28%;
11) pursuit of publicity, advertising – 21.5%;
12) randomness, impersonality, indiscrimination – 21%;
13) victims among civilians, non-combatants, neutral – 17.5%;
14) intimidation – 14%;
15) emphasizing the innocence of victims – 15.5%;
16) perpetrators acting in an organized group, organization, movement – 14%;
17) a show of force against others – 13.5%;
18) incalculability, unpredictability, surprise attack – 9%;
19) clandestine nature of the activity – 9%;
20) uniqueness, serial or “promotional” nature of the violence – 7%;
21) criminal nature of the attacks – 6%;
22) demands made to third parties – 4%19.
The above statement on the one hand contains elements that arguably should 

be included in the definition of terrorism, namely the element of violence and 
force (83.5%), the political nature of the activity (65%) or element of fear (51%). 
On the other hand, it contains elements that may but do not have to be included 
in every definition, with an often debatable character like the element of repeata-
bility and serial nature of a terrorist attack.

It can be concluded that the selection of elements of the definition is stipulated 
in character and depends on the needs of the defining body. A similar study was 
repeated on today’s 73 definitions. The researchers L. Weimberg, A. Pedahzur 
and S. Hirsch-Hoefler20 re-analyzed the elements of the definitions contained 
in three journals: “Terrorism”, “Terrorism and Political Violence” and “Studies 
in Conflict and Terrorism” in the years 1977−2001, and the result of their work 
was the reassessment of the compilation done by Schmid. The analysis results 
were slightly surprising, because beyond the first two entries, which also turned 
out to be the most commonly occurring in modern definitions, other elements 
took on greater significance21. Today’s compilation is as follows:

1) use of violence and force – 71%;
2) political nature – 60%;
3) threat as an element of intimidation – 41%;
4) methods of struggle, strategy and tactics of action – 31.5%;
5) perpetrators acting in an organized group, organization, movement – 29%;
6) distinguish between the concepts: sacrifice – purpose – 25%;

19 B. Hoffman, Oblicza…
20 L. Weinberg, A. Pedahzur, S. Hirsch-Hoefler, The challenges of conceptualizing terrorism, 

“Terrorism and Political Violence” 2004, Vol. 16, No. 4.
21 S. Wojciechowski, Terroryzm…, p. 58.
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 7) induce fear and terror – 22%;
 8) victims among civilians, non-combatants, neutral – 22%;
 9) pursuit of publicity, advertising – 18%;
10) purposeful, planned, systematic action – 11%;
11) intimidation – 11%;
12) emphasizing the innocence of victims – 10%;
13) clandestine nature of the activity – 7%;
14) effects and psychological reactions – 5.5%;
15) extortion, enslavement, causing submission – 5.5%;
16) a show of force against others – 5.5%;
17) criminal nature of the attacks – 5.5%;
18) incalculability, unpredictability, surprise attack – 1%;
19) demands made to third parties – 1%;
20) abnormality, conflict with the accepted norms and rules, no humanitarian 

restrictions in action – 0%;
21) randomness, impersonality, indiscrimination – 0%;
22) uniqueness, serial or “promotional” nature of the violence – 0%.
Moreover, certain characteristics changed in frequency, even the first two, 

that is the use of violence and force and political nature, proved to occur less in the 
definitions. The result of these studies was the formulation of the following defi-
nition: “Terrorism is a method of arousing anxiety by repeated attacks, adopted 
by individuals, groups or national entities usually acting in secret, chosen due 
to criminal or political reasons, while – in contrast to assassinations – the direct 
targets of violence are not the main objectives. Direct human victims of violence 
are generally chosen randomly, blindly (targets resulting from circumstances), or 
selectively (representative or symbolic targets) from a target population and they 
serve as carriers of a message. The threat and communication process based on 
violence between a terrorist (organization), (threatened) victims and main targets 
are used to manipulate the main goal (through the community or communities), 
turning it into a objective of terror, the objective of demands or the objective 
of drawing attention, depending on whether the offender in a given situation seeks 
mainly intimidation or propaganda”22.

In 2002 a European definition of terrorism was established, formulated under 
the Framework Decision of the Council of the European Union dated June 13, 
2002 on combating terrorism, in which a terrorist act was recognized as activity 
consisting in:

1) an attack on a person’s life, which may cause death;
2) an attack on the personal integrity of a person, kidnapping or taking hos-

tage;

22 Ibidem.
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 3) causing serious damage in relation to the property of the government or 
the state administration, the transport system, infrastructure, including the infor-
mation system, oil platform located on the continental shelf, private or public 
property, which could endanger human life or result in major economic losses;

 4) hijacking of aircraft, a ship or other means of public or goods transport;
 5) the manufacture, possession, acquisition, transport, delivery or use 

of weapons, explosives, nuclear materials, chemical weapons, biological weapons 
and conducting research in relation to the latter;

 6) the release of hazardous substances, causing fires, floods or explosions, 
the effect of which may be a threat to human life;

 7) interfering with or interrupting the supply of water, electricity and other 
basic natural resources, which may result in a threat to human life;

 8) the threat to commit any of the above-mentioned acts;
 9) the serious intimidation of society;
10) unlawful forcing a government or an international organization to take or 

refrain from taking any action;
11) seriously destabilizing or destroying the fundamental political, constitu-

tional, economic or social structures of a country or organization, and activities 
which could cause serious damage to a country or an international organization23.

There is no doubt that terrorism is a symbol of our times; in order to effec-
tively counteract it, the state should adopt the proper definition and implement 
relevant regulations for counteracting terrorism. In a world that is referred to as 
a “global village”, terrorist attacks, though usually directed against the govern-
ment of one country, are felt by the entire international community. Therefore, the 
governments of individual countries are trying to tackle the phenomenon of ter-
rorism not only at the national level but also undertake transnational actions, an 
example of which could be the Convention of the European Council drawn up 
in Warsaw on May 16, 2005 on the prevention of terrorism, in which a terrorist 
offense has been defined. This crime is any criminal offense within the scope 
of and as defined in one of the treaties:

1) Convention for the Suppression of Unlawful Seizure of Aircraft, concluded 
at The Hague on December 16, 1970;

2) Convention for the Suppression of Unlawful Acts against the Safety of Civil 
Aviation, concluded at Montreal on September 23, 1971;

3) Convention on the Prevention and Punishment of Crimes against Interna-
tionally Protected Persons, including Diplomatic Agents, concluded at New York 
on December 14, 1973;

4) International convention against the taking of hostages, concluded at New 
York on December 17, 1979;

23 Framework Decision of the Council of the European Union dated June 13, 2002, art. 1 
(2002/475/JHA).
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 5) Convention on the Physical Protection of Nuclear Material, concluded 
at Vienna on March 3, 1980;

 6) Protocol for the Suppression of Unlawful Acts of Violence at Airports 
Serving International Civil Aviation, Supplementary to the Convention for the 
Suppression of Unlawful Acts against the Safety of Civil Aviation, signed at Mon-
treal on September 23, 1971, concluded at Montreal on February 24, 1988;

 7) Convention for the Suppression of Unlawful Acts against the Safety 
of Maritime Navigation, concluded at Rome on March 10, 1988;

 8) The Protocol for the Suppression of Unlawful Acts against the Safety 
of Fixed Platforms Located on the Continental Shelf, concluded at Rome on 
March 10, 1988;

 9) International Convention for the Suppression of Terrorist Bombings, 
adopted by the United Nations General Assembly on December 15, 1997;

10) International Convention for the Suppression of the Financing of Terror-
ism, adopted by the United Nations General Assembly on December 9, 1999.

Act dated April 16, 2004 on amending the Penal Code and some other acts 
(Journal of Laws No. 93, item 889) implemented the provisions of the Framework 
Decision of the EU, introducing into the Polish system the definition of a terrorist 
crime. According to art. 115 § 2024 “a crime of a terrorist nature is an offense, pun-
ishable by imprisonment with a maximum of at least 5 years, committed towards:

1) serious intimidation of many people,
2) forcing public authority of the Republic of Poland or other state or authority 

of an international organization to perform or abstain from certain activities,
3) causing serious disturbances in the political system or the economy of the 

Republic of Poland, other state or international organization – as well as threats 
to commit such an act”.

Although the definition of the Polish Penal Code is distinguishable from the 
decision proposed within the Framework Council of the EU, it acts as designated 
by the European Union. It should be emphasized, however, that compared to the 
Framework Decision, art. 115 defines terrorist offenses too broadly. The Polish 
Penal Code resigned from the catalogue of terrorist offenses, in return for the 
inclusion of this type of criminal offenses punishable by imprisonment with 
a maximum of not less than 5 years.

The Polish legislator does not introduce directly the provisions of the Frame-
work Decision, as stated in the justification of “entering the catalogue of offenses 
from art. 1 of the Framework Decision seems neither possible nor necessary”25. 
Such an assumption was accepted, because a large part of the crimes contained 
in the specific section of the act, by its nature cannot be of terrorist character, 
e.g. road accident. Hence, the adopted a catalogue of terrorist offenses were lim-

24 Act of June 6, 1997 Penal Code.
25 From the justification to the bill amending the act – Sejm document in 2407.
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ited to only the most serious offenses, which are punishable by imprisonment 
with a maximum of at least 5 years. The catalogue of crimes was broadened 
in addition by unlawful threats to commit these acts. However, it is alleged that 
the wording of art. 115 § 20 causes some crimes that are recognized in accordance 
with the Framework Decision as serious, are not considered terrorist offenses 
according to the Polish Penal Code, e.g. threat (art. 190 of the Penal Code) is pun-
ishable by imprisonment up to three years. Doubt arises because when it comes 
to discussing crime, the essence of terrorism is still the goal of the perpetrator 
and not how severe the penalty is for committing it. Nevertheless, it is noted that 
the achievement of the goal mentioned in the definition does not determine the 
committing of the crime discussed but committing a crime threatened by suffi-
ciently high imprisonment. Also in this case there are doubts about the obscure 
proceedings when the perpetrator is clearly a terrorist, but the offense commit-
ted, due to the method of acting, made it impossible to achieve this objective. In 
literature there is a view that in this case it should be resigned from giving this 
act the terrorist character, as the act did not actually achieve the degree of social 
harm which would justify the use of tougher penalty provided for offenses under 
art. 115 § 20. Such an approach appears to be correct, otherwise the perpetrator 
would be responsible for an act he intended to commit but was not attainable 
in any way.

The consequence of committing a crime under art. 115 § 20 is to apply in rela-
tion to the perpetrator the provisions that are appropriate for repeat offenders 
(art. 64 § 2) concerning both the sentencing and penal and probation measures 
(art. 65 § 1).

Although the existing legal regulation appears to be correct, other emerging 
doubts must be noted than only those mentioned previously. First of all, at the 
beginning there are ambiguities related to the process of implementation itself, 
which led to significant differences between the definition of terrorist offenses 
contained in the Framework Decision and that contained in art. 115 § 20 of the 
Penal Code. Polish law formulates the definition in a much broader way, recog-
nizing that every offense punishable by imprisonment of at least 5 years may be 
a terrorist offense, while the Framework Decision provides a catalogue of offenses, 
the signs of which can be recognized as specific for the modus operandi of per-
petrators of these offenses26.

An accurate observation is shown by C. Sońta27 noting that the Polish reg-
ulation does not provide one delictum sui generis, because due to the fact that 
a terrorist crime is a prohibited act, which either fulfils two conditions jointly, 
i.e. it is punishable by imprisonment with a maximum of at least 5 years and was 
committed in one of the three specific objectives or it is a threat of committing the 

26 C. Sońta, Przestępstwo o charakterze terrorystycznym w prawie polskim, “Wojskowy 
Przegląd Prawniczy” 2005, No. 4.

27 Ibidem.
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act, which fulfils the mentioned conditions, it is logical that there is a dichotomy 
between these offenses into terrorist and other offenses.

A terrorist offense in the science of criminal law is considered a crime 
of intent, so characterized by its objective, a motive or incentive, which means 
that in this case the perpetrator acted with a precisely targeted intent28. The 
most common crimes of intent are committed with direct intent, as in the case 
of terrorist offenses, which means that the perpetrator of such an offense works 
as a result of specific motives and incentives in order to achieve the objective. 
The provision constituting a terrorist offense in the Penal Code allows to qualify 
the catalogue of offenses in this group which is much wider than the catalogue 
of offenses specified in the Framework Decision of the Council of the European 
Union on the fight against terrorism. In Polish law, the achievement of the objec-
tive indicated in art. 115 of the Penal Code does not determine a terrorist offense, 
but only a crime punishable by imprisonment of not less than 5 years.

Considering the subject of enforcement, it is noted that committing a terror-
ist offense outside the violation of individual legal interests infringes other legal 
interests, such as: freedom, political system and economic system of the state. 
The object of attack of a terrorist offense is therefore a multiplicity of legal inter-
ests or only one legal interest expressed in an abstract way in its various aspects.

The fact that the mere preparation for a terrorist offense is punishable is 
extremely interesting. According to art. 140 § 3 of the Penal Code, whoever makes 
preparations for a terrorist attack is punishable by imprisonment up to 3 years.

At the same time it should be noted that although the act of terrorism is based 
on violence and is performed usually using weapons or explosives, then basing 
in the analysis on only the structure of criminal responsibility may be too cur-
sory. Examination of responsibility from this point of view shows only the mode 
of action of the perpetrator, and taking into account criminal law, it is relevant 
only when combined with a properly diagnosed intention of the perpetrator, 
who should play the role of a differentia specifica of normative types of crime 
of a terrorist act. It is extremely difficult, however, to find an offense with the 
direct intent to use terror, which means that there will be a decreasing number 
of terrorist crimes if such a crime structure is maintained in the future. This para-
dox is even greater that in the legislation, on the one hand, committing a terrorist 
act increases and toughens legal regulations on terrorism and at the same time 
there are many legal structures to enable mitigation of punishment or even its 
avoidance, like for example confession, extraordinary mitigation of punishment, 
crown witness.

The definition of a terrorist offense in the Polish doctrine raises a lot of contro-
versy. First of all, critics of the provision raise the argument of the lack of precision 
expressed in the fact that the formal criterion, i.e. the upper limit of imprisonment 

28 L. Gardocki, Prawo karne, Warsaw 2008, p. 81.



 THE CONCEPT OF TERRORISM IN LAW AND LANGUAGE  229

is at least five years, is equivalent to almost 250 provisions of the special part 
of the Penal Code, however, not all of them lead e.g. to intimidating many people. 
This means that every time the court is forced to investigate whether an offense 
was intended to achieve one of the objectives set out in art. 115 § 2029.

Moreover, it is noted that outside the scope of the regulation are actions with 
the characteristics of the objective but not conforming to a formal criterion i.e. 
punishment of imprisonment with a maximum of at least 5 years. As noted by 
K. Indecki, the offense that is outside the scope of the definition of the offense 
under art. 115 § 20 is unlawful threat (art. 190 of the Penal Code), which can lead 
to intimidating many people30.

Also seemingly legitimate are opinions that draw attention, that accepting the 
severity of the penalty of imprisonment for which the upper limit is at least 5 years, 
causes that preparatory acts are not included in the discussed terrorist acts, which 
are important in the activities of terrorists31. Jurewicz points out that “the way 
of determining the formal condition results in not recognizing preparations for 
the following as a criminal offense: a violent attack on a unit of the armed forces 
of the Republic of Poland, destroying or damaging an object or device of signif-
icance to defence (art. 140 § 3 of the Penal Code), bringing in hazardous event, 
bringing universal danger, hijacking a ship or aircraft, placing substances threat-
ening the safety of people or property of considerable value (art. 168 of the Penal 
Code), bringing a disaster in motion (art. 175 of the Penal Code), abducting people 
(art. 252 § 3 of the Penal Code), falsification of documents (art. 270 § 3 of the 
Penal Code)”32. Moreover, this provision does not contain any specific guidance 
on such issues like, whether the inticer or abettor in the crime, as a result of whom 
a terrorist “effect” occurs, is subject to punishment? Analysis of the Penal Code 
causes doubts as to the possibility of an affirmative answer to this question. For 
the sake of the fact that inciting or abetting to commit some direct offense cannot 
come down to incurring art. 115 § 20 of the Penal Code Any doubts arising in this 
regard should be removed, due to maintaining nulla poena sine lege. Moreover, 
it should be noted that although it is obvious that there should be a willingness 
to accept that a terrorist offense may occur in relation to offenses with relatively 
little harm, then limiting this crime only to acts punishable by imprisonment with 
a maximum of at least 5 years, against the background of the contemporary penal 
code is not justified. The view is therefore justified that if a specific offense, 
which is committed to achieve a terrorist effect, does not produce a state of emer-

29 K. Indecki, W sprawie definicji normatywnej terroryzmu, (in:) E. W. Pływaczewski (ed.), 
Przestępczość zorganizowana. Świadek koronny. Terroryzm w ujęciu praktycznym, Kraków 2005.

30 Ibidem.
31 J. Jurcewicz, Definicja przestępstwa o charakterze terrorystycznym – art. 115 § 20 kk, (in:) 

K. Indecki (ed.), Przestępczość terrorystyczna. Ujęcie praktyczno-dogmatyczne, Poznań–Biały-
stok–Łódź 2006.

32 Ibidem.
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gency, it would be more appropriate to recognize it as an inept attempt to commit 
a terrorist offense, instead of assuming that a “common” crime was committed33.

On the other hand, criticizing the definition of a terrorist crime, Indecki ana-
lyzes the phenomenon of so-called false terrorism, when e.g. hospital management 
is informed of an allegedly planted explosive charge. Under Polish law, such an 
act will be qualified under art. 66 of the Code of offenses34. However, one cannot 
disagree with Gardocki, who claims that it reconciles the social sense of justice.

In the literature, we also notice the critical attitude of C. Sońta, who expresses 
reservations as to how to implement the very Framework Decision on combating 
terrorism, which has resulted in significant differences in the definition of a ter-
rorist crime under art. 115 § 20 of the Penal Code, in comparison to the term pre-
sented in the Decision. The main difference is focused on the adoption by Polish 
legislature of a much broader meaning of the analyzed concept, in particular by 
recognizing that a terrorist crime can be any offense punishable by imprisonment 
with a maximum of at least 5 years, which, when compared with the Frame-
work Decision, proves to be a broad concept, since the decision gives a catalogue 
of offenses, the characteristics of which are considered appropriate to the modus 
operandi of perpetrators who committed the crime discussed35.

In confronting a terrorist offense occurring in the Polish Penal Code with 
a wide range of definitions of terrorism it can be concluded that such a differ-
entiated approach to the issue of terrorism is not accidental. The lack of a uni-
form definition means that states can freely and according to their own needs and 
necessities arising from the political situation interpret the definition of terror-
ism. The result of such activities is the voluntary interpretation and qualification 
of activities as terrorist activities. In addition, it also allows countries to a fairly 
loose treatment of their international obligations, and hence less effective coun-
ter-terrorism in the international arena36.

It should further be stressed that the modern anti-terrorism regulation can 
be considered at least as incomplete. Noticeable gaps relate to the corresponding 
instruments of legal concepts that against specific threats, terrorism, could create 
an effective tool to combat it in each phase (the issue of preparation) and in any 
form (the issue of incitement and abetting)37.

The phenomenon of terrorism is extremely varied and complex, both in terms 
of the multiplicity of definitions, as well as in terms of the lack of uniform rules 
in international law. Despite attempts to harmonize the notion of terrorism as 

33 R. Zgorzały, Przestępstwo o charakterze terrorystycznym w polskim prawie karnym, “Pro-
kuratura i Prawo” 2007, No. 7–8.

34 K. Indecki, W sprawie definicji..., (in:) E. W. Pływaczewski (ed.), Przestępczość zorgani-
zowana…

35 C. Sońta, Przestępstwo o charakterze terrorystycznym…
36 M. Madej, Międzynarodowy terroryzm polityczny, Warsaw 2001.
37 R. Zgorzały, Przestępstwo o charakterze terrorystycznym…
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well as related concepts, which is extremely important for criminal law, success 
has still not been reached on the issue. It should be emphasized that a uniform 
definition of terrorism would facilitate making the typification of prohibited ter-
rorist acts by applying the principle of nulla poena sine lege. A uniform definition 
would allow to adopt the same counter-terrorism strategy common for different 
countries.

THE CONCEPT OF TERRORISM IN LAW AND LANGUAGE

Summary

Currently, the concept of terrorism, which in recent years has intensified so much, 
it is still difficult to define, there are huge inconsistencies in both its defining and 
application. For many years, terrorism was linked with geographically and culturally 
distant countries, but the 20th and 21st centuries changed the face of this phenomenon, 
which did not resist globalization and has become one of the major problems that befits 
to face the modern world.

The issue of terrorism, although investigated by many eminent scientists, and even 
though there are a great many scientific achievements in this subject, it is still a difficult 
problem and raises a lot of confusion of a legal-dogmatic nature, which the Author tried 
to highlight herein.

The article presents the analysis of the concept of terrorism and illustrates 
the problems associated with the broad catalogue of definitions of this term. The 
main problems preventing continued unification of definition are presented. Furthermore, 
the text assumes the analysis of the legal state instrumental for combating terrorism, with 
particular focus on terrorist crime contained in the Polish Penal Code.
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SELECTED LEGAL INSTRUMENTS SHAPING 
CONTEMPORARY POLISH AGRICULTURE IN THE 
RURAL DEVELOPMENT PROGRAMME 2014−2020

Changes in European and Polish agriculture introduced in 2013 as a result 
of the reform of the Common Agricultural Policy significantly affected the func-
tioning of farmers, especially in regard to the possibility of them obtaining funds 
to conduct their business. European agriculture is shaped by a system of grants 
and support mechanisms for individual countries and selected areas of activity 
for farmers. Financial flows for agriculture to a large extent determine the devel-
opment of other aspects of agricultural policy in the European Union. In most 
Member States the national agricultural policy is being replaced by the European 
standards. This phenomenon is all the more interesting that in agricultural law it 
has started to be called agricultural codification1. European regulations define 
not only the current state of legal possibilities addressed to farmers but also the 
future of agriculture.

One of the important components of the European system of agricultural law, 
in addition to the Single Area Payment Scheme (SAPS) or the agricultural mar-
ket, is the rural development policy. Currently it is the only legislative mecha-
nism enabling farmers to obtain appropriated aid for specific investment plans. In 
each financial perspective associated with the cyclical nature of the EU budget, 
expenditures on rural development represent a substantial part of it. Investments 
with a specific purpose can also be controlled and their effects properly measura-
ble. This allows to assess in the long run the efficiency of the applied legal mech-
anisms and improve them. In this regard, we developed a series of evaluations 
of development programs, such as ex ante, ex post or mid-term.

According to data from the European Commission, the share of expenditures 
on agriculture in the European Union budget is being reduced. In the early 1980s 

Research was funded by the National Science Centre allocated under the internship after ob-
taining the doctoral degree based on decision number DEC-2012/04/S/HS5/00338.

1 F. Albisini, Europejskie kodeksy rolnictwa i ponowne odkrycie rolnictwa jako działalności 
produkcyjnej, (in:) P. Litwiniuk (ed.), Kwestia agrarna. Zagadnienia prawne i ekonomiczne, War-
saw 2016, p. 352.
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expenditures for the CAP accounted for 66% of the EU budget, whereas in the 
period 2014−2020 they are to account for just 37.8%2. In the longer term this 
could mean a further significant fall in spending on agriculture and its develop-
ment possibilities. Expenditures on the rural development policy represent 24.4% 
(EUR 100 billion) of the European Union budget allocated for the implementation 
of the Common Agricultural Policy (at 71% allocated for area payments and 4.3% 
for the agricultural market). In addition, Poland is the biggest beneficiary of this 
policy3 – 16% (EUR 13.6 billion) of the budget reserved for rural development has 
been earmarked for it4. The size of the funds can effectively affect not only the 
development but also the competitiveness of Polish agriculture. Currently, activ-
ities that are financed by them determine the future of Polish agriculture. They 
teeter between environmental protection and investments in new technologies 
and innovation. It should be noted that funds in such an amount can be granted to 
Member States for the last time due to the need to finance other activities in the 
European Union5. Therefore, at the outset it should be noted that efforts must be 
made to use the above funds.

The aim of the article is to present the legal instruments that affect contempo-
rary Polish agriculture, and which have been defined in the Rural Development 
Programme for 2014−20206. Not only are there certain economic expectations 
that go with the introduction of these instruments, but also the legal issues arising 
from the resulting legal mechanisms governing access to the aid granted. Below 
selected legal instruments of the Rural Development Programme are analysed, 
which may have a significant impact on the development of Polish agriculture. 
The selection of individual actions for the analysis was dictated not just by the 
size of funds earmarked for specific activities, but also due to the importance 
of regulations undertaken.

The legal instruments presented below should implement the priorities of the 
rural development policy such as the promotion of knowledge transfer7 and 
innovation in agriculture and forestry as well as in rural areas, and to support 

2 See http://www.europarl.europa.eu/aboutparliament/pl/displayFtu.html?ftuId=FTU_5.2.10.
html (visited January 17, 2017). 

3 F. Monsalve, J. E. Zafrilla, M. A. Cadarso, Where have all the funds gone? Multiregion-
al input-output analysis of the European Agricultural Fund for Rural Development, “Ecological 
Economics” 2016, Vol. 129, pp. 62–71.

4 See http://www.europarl.europa.eu/aboutparliament/pl/displayFtu.html?ftuId=FTU_5.2.10.
html (visited January 17, 2017).

5 R. Crescenzi, F. De Filippis, Cohesion policy and rural development, (in:) S. Piattoni, 
L. Polverari (eds.), Handbook on Cohesion Policy in the EU 2016, Cheltenham–Northampton 2016.

6 B. Wieliczko, Czy warto stosować instrumenty finansowe w programach rozwoju obsza-
rów wiejskich, “Zeszyty Naukowe SGGW w Warszawie. Problemy Rolnictwa Światowego” 2016, 
Vol. 16(31), No. 1, pp. 245–254.

7 I. Kowalska, Szanse i zagrożenia dla rozwoju kapitału ludzkiego na obszarach wiejskich 
w wieloletnich ramach finansowych 2014–2020 w Polsce w dziedzinie edukacji, “Journal of Agri-
business and Rural Development” 2016, No. 1(39), pp. 103–111.
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the profitability8 and competitiveness of all sectors of agriculture9 and promote 
innovative farming techniques and sustainable forest management10. They also 
included improving the organization of the food chain11, animal welfare and risk 
management in agriculture12, restoring, preserving and enhancing ecosystems13 
dependent on agriculture and forestry, or promoting resource efficiency and 
supporting the shift towards a low carbon and climate resilient economy in the 
agriculture, food and forestry sectors. The social priorities can take into account 
the promotion of social inclusion14, poverty reduction and economic development 
in rural areas15. These objectives are implemented through national rural devel-
opment programmes, which determine the selection of appropriate support meas-
ures depending on the local needs.

The legal basis for the functioning of the rural development policy is Regula-
tion No. 1305/2013 of the European Parliament and of the Council (EU) of Decem-
ber 17, 2013 on supporting rural development by the European Agricultural Fund 
for Rural Development (EAFRD) and repealing Regulation No. 1698/2005 of the 
Council (EC)16. It includes rules for creating and monitoring rural areas devel-
opment programmes. It also specifies 32 measures that can be selected by the 
Member States, which will be financed under the Common Agricultural Policy. 
The basic principles related to each of the measures, specified in separate articles, 
form the legal framework in which a Member State creates a rural development 
programme through their refinement due to the diversity of local agriculture. 
Such a system allows the Member States to choose those legal mechanisms that 

 8 L. Granberg, K. Andersson, I. Kovách (eds.), Evaluating the European Approach to Rural 
Development: Grass-roots Experiences of the LEADER Programme, New York 2016. 

 9 W. M. Rivera, M. K. Qamar, H. K. Mwandemere, Enhancing coordination among akis/rd 
actors: an analytical and comparative review of country studies on agricultural knowledge and 
information systems for rural development (AKIS/RD), Rome 2016. 

10 R. Kisiel, J. Zielińska-Szczepkowska, A. Zielińska, Rozwój obszarów wiejskich w kontek-
ście zrównoważonej gospodarki leśnej na przykładzie Regionalnej Dyrekcji Lasów Państwowych 
(RDLP) Olsztyn, “Ekonomia XXI Wieku” 2016, No. 1(9), p. 136–150.

11 R. Conneely, M. Mahon, Protected geographical indications: Institutional roles in food 
systems governance and rural development, “Geoforum” 2015, No. 60, p. 14–21.

12 D. J. Warner, D. J. Tzilivakis, A. Green, K.A. Lewis, Rural Development Program mea-
sures on cultivated land in Europe to mitigate greenhouse gas emissions–regional “hotspots” and 
priority measures, “Carbon Management” 2016, pp. 1–15.

13 B. Jack, Ecosystem Services: European Agricultural Law and Rural Development, (in:) 
M. Monteduro, P. Buongiorno, S. Di Benedetto, A. Isoni (eds.), Law and Agroecology, Berlin–Hei-
delberg 2015, pp. 127–150. 

14 S. Neumeier, Social innovation in rural development: identifying the key factors of suc-
cess, “The Geographical Journal” 2016, Vol. 182. 

15 C. S. Russell, N. K. Nicholson (eds.), Public choice and rural development, New York 2016. 
16 Regulation No. 1305/2013 of the European Parliament and of the Council (EU) of Decem-

ber 17, 2013 on supporting rural development by the European Agricultural Fund for Rural Devel-
opment (EAFRD) and repealing Regulation No. 1698/2005 of the Council (EC) (OJ EU L of 2013, 
No. 347, item 487, as amended). 
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will help as fully as possible to achieve the objectives of Regulation 1305/2013 
and enhance sustainable rural development17.

When developing the Rural Development Programme (RDP) for the years 
2014−2020, the Polish legislator chose 19 of the 32 possible measures, guided by 
the needs of Polish agriculture and the possibilities of aid allocation. At the same 
time, at the outset it should be noted that the activities were diversified due to the 
level of expenditure associated with their functioning. The size of financial flows 
in this area will determine the shape of Polish agriculture due to the use of funds 
deriving from individual measures by Polish farmers18. Given that next to the 
single area payment scheme, the financing of the rural development policy is one 
of the main factors leading to increase competitiveness and profitability of Polish 
agriculture, it should be emphasized with a great deal of confidence that the legal 
instruments set out in the RDP shape Polish agriculture. The Polish state does 
not offer farmers any national system to support their investments, or income. 
In this perspective, the question arises about the future of Polish agriculture 
in a situation of a significant reduction in appropriated grants or the completion 
of certain legal mechanisms. Therefore, an important element in the development 
of Polish agriculture is the best use of the support offered in the financial perspec-
tive for 2014−2020.

The measure which has the most funds allocated to it (more than EUR 2 bil-
lion in the period 2014−202019) is investments in fixed assets referred to in art. 17 
of Regulation 1305/2013. This measure includes investments in intangible or tan-
gible goods, which improve the overall performance and sustainability of a farm. 
These results are verified both ex ante and ex post. Farmers through these invest-
ments may not only buy new equipment, or production technology but above all, 
through the introduction of new technology, they can increase the performance 
of their farm, and thus affect the growth of competitiveness of agriculture in the 
long run. In addition, investments in fixed assets may concern the processing, 
marketing or development of agricultural products covered by Annex I to the 
Treaty on the Functioning of the European Union or cotton, with the exception 
of fishery products. In this regard, they include both machinery, equipment, and 
the purchase, for example, know-how20 associated with agricultural production. 
Covering specific agricultural products by this measure is associated with the 

17 J. Pawłowska-Tyszko, Nowe instrumenty zarządzania ryzykiem w rolnictwie krajów człon-
kowskich UE a rozwój zrównoważony, “Prace Naukowe Uniwersytetu Ekonomicznego we Wro-
cławiu” 2016, No. 436, pp. 199–208.

18 M. Parlińska, M. Wielechowski, Założenia Wspólnej Polityki Rolnej w perspektywie finan-
sowej 2014–2020, “Zeszyty Naukowe SGGW w Warszawie. Problemy Rolnictwa Światowego” 
2016, Vol. 16(31), No. 1, pp. 177–186.

19 RDP, p. 632. 
20 V. Scafarto, F. Ricci, F. Scafarto, Intellectual capital and firm performance in the global 

agribusiness industry: the moderating role of human capital, “Journal of Intellectual Capital” 
2016, No. 17(3); R. Grochowska, Partnerstwa innowacyjne jako nowa koncepcja wdrażania in-
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philosophy of a holistic approach to the agricultural market and the CAP. Similar 
regulations can be found in the provisions of the Single CMO.

After all, investments in fixed assets relate to the infrastructure associated 
with the development, modernization and adaptation of agriculture and forestry, 
including access to farm and forest land, land consolidation and improvement, 
and supply and saving of energy and water. They correspond to the overall objec-
tives of the CAP after 2013, where next to support for competitiveness and young 
farmers21, issues related to the protection of the natural environment, climate22 
and the greening policy23 are a focal point. Supporting investments in new equip-
ment making energy and water savings possible by modernizing all of agriculture 
should contribute to increasing the environmental awareness of farmers24, and 
through the granted funds to increase the level of environmental protection. Such 
an approach will fulfil one of the basic assumptions of the reform of the CAP after 
2013 associated with a new approach to the principles of preserving the natural 
environment and climate.

These environmental aims are confirmed by the content of art. 17 sec. 1 let-
ter d of Regulation 1305/2013, which indicates that the investments undertaken 
within the framework of this measure should be non-productive investments 
linked to the achievement of agri-environmental and climate objectives including 
those concerning the state of conservation of biological diversity of species and 
habitats, as well as increasing the public utility of the Natura 2000 area or other 
systems of high natural value, which will be identified in the programme. This 
provision clearly refers to the promotion of environmental investments aimed at 
increasing agricultural productivity but also the use of modern technologies and 
equipment in the process of agricultural production.

In the Polish RDP such a legal instrument affecting the environment in terms 
of investments is for instance priority 4 “Restoring, preserving and enhancing 
ecosystems dependent on agriculture and forestry”, specific objective 4a “Restor-
ing, preserving and enhancing ecosystems dependent on agriculture and forestry, 

nowacji w sektorze rolnym w Polsce, “Roczniki Naukowe Stowarzyszenia Ekonomistów Rolnic-
twa i Agrobiznesu” 2015, Vol. 17, No. 3.

21 M. Adamowicz, A. Szepeluk, Support to Young Farmers as Part of Agricultural Policy of 
the European Union, “Problems of Agricultural Economics” 2016, No. 3, pp. 106–127. 

22 M. Kirchner, M. Schönhart, E. Schmid, Spatial impacts of the CAP post-2013 and climate 
change scenarios on agricultural intensification and environment in Austria, “Ecological Eco-
nomics” 2016, Vol. 123, pp. 35–56.

23 C. Emmerling, R. Pude, Introducing Miscanthus to the greening measures of the EU 
Common Agricultural Policy (CAP), “Global Change Biology Bioenergy” 2016; A. Barnes, 
L.A. Sutherland, L. Toma, K. Matthews, S. Thomson, The effect of the Common Agricultural Pol-
icy reforms on intentions towards food production: Evidence from livestock farmers, “Land Use 
Policy” 2016, No. 50, pp. 548–558.

24 A. Kasperowicz-Stępień, K. Stabryła-Chudzio, Development of organic farming in Poland 
after 2013 in terms of Common Agricultural Policy, “EUREKA: Social and Humanities” 2016, 
No. 3, pp. 43–52.
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in particular, restoring, preserving and enhancing biodiversity, including in Nat-
ura 2000 areas and areas facing natural or other specific constraints, and agri-
culture with high natural value, as well as the state of European landscapes”. 
According to the RDP, investment aid, aid for equipping farms with adequate 
devices and equipment will help farms located in Natura 2000 areas operate 
under heightened environmental standards25. This means that there is a legal 
possibility to apply for special assistance by agricultural producers, who work on 
areas of special environmental importance for Europe. In exchange for the intro-
duced restrictions, the RDP provides an assistance mechanism making it possible 
to undertake the investment. Due to the possibility of applying new technological 
solutions in the field of environmental protection, the planned type of operation 
is also pro-innovative and in line with the cross-cutting objectives of the environ-
ment and climate. In this regard, one can observe the complexity of the offered 
aid related to environmental protection. In particular, this involves other activities 
offered on the Natura 2000 areas26. The assistance provided under this priority is 
the purchase of equipment for the production and harvesting of plants on perma-
nent grassland, including equipment for the removal of trees and shrubs and the 
selective removal of weeds and invasive plants. In addition, equipping pastures 
and the construction of livestock buildings and equipment for livestock produc-
tion in order to develop herbivorous animal husbandry, ensuring the rational use 
of grassland on the farm27.

At the moment, there is no state aid beyond the mentioned European funds 
in financing innovation in agriculture28. Also a system of information needs to 
be developed about the possible purchase of equipment and machinery, which 
should satisfy the needs of farmers in the most appropriate way possible. This 
type of development should include technical and performance data of new 
devices. This will allow farmers at the outset to become familiar with the finan-
cial possibilities, and effectively arrange a business plan for their activities29.

Attention also needs to be paid to launching aid loans to farmers investing 
in fixed assets. The problem in this action is only the partial refund (usually 
50−60%) of eligible costs incurred. For farmers who do not have their own finan-
cial resources finding the appropriate amounts that are sufficient to finance the 
total investment can be difficult. Therefore, it should be recommended de lege 
ferenda to create legal mechanisms that will enable aid to farmers in the form 

25 RDP, pp. 178–179. 
26 O. P. Ostermann, The need for management of nature conservation sites designated under 

Natura 2000, “Journal of Applied Ecology” 1998, Vol. 35, issue 6, pp. 968–973.
27 RDP, pp. 181. 
28 J. Stoksik, Formy wspierania rozwoju gospodarstw rolnych Programie Rozwoju Obsza-

rów Wiejskich na lata 2014–2020, “Studia Iuridica Agraria” 2015, Vol. XIII, pp. 179–198. 
29 A. Niewiadomski, Rodzinne gospodarstwo rolne wobec ochrony środowiska w prawie pol-

skim i europejskim, (in:) P. Liwtiniuk (ed.), Prawne mechanizmy wspierania i ochrony rolnictwa 
rodzinnego w Polsce i innych państwach Unii Europejskiej, Warsaw 2015, pp. 141–151.
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of preferential loans, sureties or bank guarantees. Without the proper financial 
stimulus, this measure may turn out to be designated only for farmers who are 
financially adequately prepared.

With the development of innovation in agriculture there corresponds a new 
approach to organic farming30. The RDP was allocated more than EUR 445 bil-
lion for this measure31. In art. 29 of Regulation 1305/2013 it is clearly indicated 
that the support under this measure shall be granted per hectare of agricultural 
land to farmers or groups of farmers who voluntarily undertake to convert or 
maintain practices and methods of organic farming as defined in Regulation 
(EC) No 834/2007 and who are professionally active farmers within the meaning 
of art. 9 of Regulation (EU) No 1307/201332. The analysis of this provision clearly 
indicates the preference of the legislator in the use of not only traditional meth-
ods of agriculture in the process of agricultural production, but also a departure 
from extensive agriculture. It also clearly indicated that organic farming will then 
be funded when it will be conducted by a professionally active farmer33. This 
means that the aid goes to those entities who should demonstrate considerable 
activity in the agricultural sector. The above-cited art. 9 of Regulation 1307/2013 
indicates that a professionally active farmer is one whose annual amount of direct 
payments is at least 5% of the total income earned by him from non-agricultural 
activities in the last financial year for which such evidence is available. In addi-
tion, the agricultural activity is non-marginal or its principal business or subject 
of activity constitutes the execution of agricultural activities.

The specialization of agriculture, by directing aid to the people professionally 
involved in agriculture, is an indicator of the new development factors of agri-
culture. The example presented above of the combination of appropriated aid 
in organic farming with the activity requirement indicates the basic character-
istics shaping Polish agriculture. It should be not only productive, competitive 
and secure in terms of the produced agricultural products, but also conducted by 
farmers who are active in the sphere of agricultural activity. Such an approach 
means that aid from the rural development policy will mainly go to farmers who 
will be able to use and invest it effectively.

The specialized approach to agricultural production is all the more desirable 
because the RDP clearly identifies the objectives for which the funds related to 

30 S. Prutis, Regulacje prawne produkcji ekologicznej w rolnictwie polskim, “Studia Iuridica 
Agraria” 2013, Vol. XI, pp. 39–60. 

31 RDP, p. 639. 
32 M. A. Król, Rola gospodarstw rodzinnych w prawnej ochronie zasobów środowiska i róż-

norodności biologicznej, (in:) P. Liwtiniuk (eds.), Prawne mechanizmy wspierania i ochrony rol-
nictwa rodzinnego w Polsce i innych państwach Unii Europejskiej, Warsaw 2015, pp. 153–174. 

33 S. Prutis, Ochrona środowiska za pomocą instrumentów prawno-finansowych Wspólnej 
Polityki Rolnej, “Studia Iuridica Agraria” 2015, Vol. XIII, pp. 39–64. 
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organic production will be allocated34. They include abandoning to use in food 
production agricultural, veterinary and food chemicals35. It was also noted that this 
applies to all types and stages of production – both crops, farming and animal hus-
bandry as well as processing. Organic farming corresponds to the implementation 
of the reform of the CAP in terms of increasing the importance of environmental 
protection in the process of agricultural production. The objectives of the payment 
system indicate this. The RDP distinguishes preventing soil erosion and improv-
ing soil management; restoring, preserving and enhancing biodiversity, including 
in Natura 2000 areas and areas facing natural or other specific constraints, and 
agriculture with high natural value, as well as the state of European landscapes, 
or the improvement of water management, including fertilizer and pesticide use.

The new agricultural policy after 2013 focusing on the interests of a profes-
sionally active farmer and the system of environmental protection and preser-
vation of biodiversity determines the shape of the legal instruments that can be 
used to increase the indicators described for each measure. Just as in the previous 
example, so in organic farming, the farmer can count on aid consisting in a refund 
of part of transaction costs and the payment of eco-dependent crops36. In terms 
of possible de lege ferenda postulates, a control system should also be developed 
for controlling not only spending the granted aid, but above all the quality of the 
manufactured products, which are to meet the requirements of greening agricul-
ture. The effects of organic farming should be seen as the future of agriculture 
associated with the formation of healthy food that cares about the safety of the 
consumer. Undoubtedly, an important factor for increasing the capacity of use 
of funds in this measure will be aid to farmers in term of explaining the terms and 
standards used in the conversion to organic farming37. The regulations concern-
ing organic farming in Polish law38 presented by Stanisław Prutis clearly shows 
their multidimensional nature and the need for specialized legal assistance in the 
interpretation of individual provisions. This is connected also with the marketing 
of organic food39.

34 P. Gała, Problematyka bioróżnorodności w nowym PROW na lata 2014–2020, “Studia 
Iuridica Agraria” 2015, Vol. XIII, pp. 165–178. 

35 RDP, p. 560. 
36 Crop farming after the conversion period – 792 PLN/ha, Vegetable cultivation after the 

conversion period – 1310 PLN/ha, Herbs cultivation after the conversion period – 1325 PLN/ha, 
Cultivation of fruit after the conversion period – 1501 PLN/ha (basic fruit growing) and 660 PLN/
ha (extensive fruit cultivation), Fodder crops on arable land after the conversion period – 559 PLN/
ha, Permanent grassland after the conversion period – 428 PLN/ha – RDP, p. 564. 

37 P. Wojciechowski, Gospodarstwo rodzinne jako gospodarstwo ekologiczne w prawie pol-
skim i prawie UE, (in:) P. Liwtiniuk (ed.), Prawne mechanizmy wspierania i ochrony rolnictwa 
rodzinnego w Polsce i innych państwach Unii Europejskiej, Warsaw 2015, pp. 117–140. 

38 S. Prutis, Regulacje prawne produkcji ekologicznej…, pp. 39–60.
39 M. Korzycka-Iwanow, P. Wojciechowski, Żywność ekologiczna w prawie USA i Unii 

Europejskiej, “Studia Iuridica Agraria” 2015, Vol. XIII, pp. 19–38; A. Kapała, Prawne uwarun-
kowania wsparcia krótkich łańcuchów dostaw żywności w PROW 2014–2020, “Studia Iuridica 
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Another issue influencing agriculture is agri-environment-climate meas-
ures related to the functioning of the two previously described instruments. In 
terms of the first two units, they implement the assumptions of agri-environmen-
tal measures of the RDP 2007−2013. In the new financial perspective the issue 
of climate protection in agriculture was attached to them, as well as methods 
to achieve its improvement. More than EUR 753 billion was allocated to this 
measure in the RDP 2014−202040. According to art. 28 of Regulation 1305/2013 
“Member States shall provide support under this measure throughout their entire 
territory in accordance with their national, regional or local specific needs and 
priorities”. This means that the Member States themselves freely choose environ-
mental priorities, which they intend to support. This allows for a better system 
of appropriated aid in terms of new instruments for improving the profitability 
of agriculture41. The quoted provision assumes that “this action is to preserve and 
promote the necessary changes in agricultural practices, which are a positive con-
tribution to the environment and climate. Its inclusion in the rural development 
programmes is mandatory at a national or regional level”.

As opposed to the greening policy42, agri-environment-climate measures are 
voluntary and intended for those who undertake to carry out operations involving 
one or more agri-environment-climate obligations concerning agricultural land, 
which are to be defined by the Member States, including those related to, but not 
only, agricultural areas. These payments include measures to prevent soil ero-
sion, conducive to the development of organic farming, support for Natura 2000 
areas, support for conservation and sustainable use and development of genetic 
resources in agriculture. The support provided is compensatory of the challenges 
undertaken and strengthens the implementation of environment-friendly produc-
tion techniques in the given areas43.

Agraria” 2015, Vol. XIII, pp. 151–164; Ł. M. Sokołowski, Bezpieczeństwo środowiska jako prze-
słanka wprowadzenia nowej żywności do obrotu na obszarze Unii Europejskiej, (in:) B. Jeżyńska, 
E. Kruk (eds.), Prawne instrumenty ochrony środowiska, Lublin 2016, pp. 367–380. 

40 RDP, p. 638. 
41 P. Litwiniuk, Uproszczenia Wspólnej Polityki Rolnej – nośny slogan czy absolutna ko-

nieczność?, “Studia Iuridica Agraria” 2015, Vol. XIII, pp. 101–116. 
42 D. Milanowska, Płatność za zazielenienie w nowym modelu dopłat bezpośrednich, “Studia 

Iuridica Agraria” 2015, Vol. XIII, pp. 7–18; A. Niewiadomski, Neues Funktionssystem europäi-
scher Stützungsregelungen für Inhaber landwirtschaftlicher Betriebe in Schutzgebieten Natura 
2000 in der Förderperiode 2014–2020, “Studia Iuridica” 2015, Vol. 61, pp. 233–250; M. A. Król, 
Środowiskowy wymiar płatności w ramach systemów wsparcia bezpośredniego – zagadnienia 
prawne, (in:) B. Jeżyńska, E. Kruk (eds.), Prawne instrumenty ochrony środowiska, Lublin 2016, 
pp. 295–312. 

43 M. A. Król, A. Niewiadomski, Rodzinne gospodarstwa rolne w systemie prawnym ochrony 
środowiska i zrównoważonego rozwoju, (in:) M. Podstawka (ed.), Ekonomiczne i prawne mechani-
zmy wspierania i ochrony rolnictwa rodzinnego, Warsaw 2015, pp. 240–255.
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As a result of agri-environment-climate measures44 the following types 
of objectives are to be achieved: restoring, preserving and enhancing biodiversity, 
including in Natura 2000 areas45 and areas facing natural or other specific con-
straints, and agriculture with high natural value, as well as the state of European 
landscapes, or the improvement of water management, including fertilizer and 
pesticide use. In terms of environmental impact on air, it is assumed to promote the 
protection of carbon sinks and carbon sequestration in agriculture and forestry, as 
well as reducing emissions of greenhouse gases and ammonia from agriculture46. 
If farmers operating in these areas benefit from the assistance offered this can 
have a positive impact not only on their income but mainly on the improvement 
of the environment, thus improving the quality of life of society.

More than EUR 1.4 billion47 is allocated in the new RDP for the development 
of farms and business. This measure, in accordance with art. 19 of Regulation 
1305/2013 covers assistance to starting a business for: young farmers; non-agri-
cultural activities in rural areas; the development of small farms. The funds under 
this measure may also be obtained for investments in the creation and develop-
ment of non-agricultural activities and annual payments or lump sum payments 
for farmers eligible for the scheme for small farms, who permanently donated 
their farms to another farmer.

According to the RDP these are measures directed primarily to support agri-
cultural activities undertaken by young farmers. Similar support was very popular 
in the previous programme period and contributed to young people, who decided 
to take advantage of it, to stay in the countryside. Currently “Bonuses for young 
farmers” implement the specific objective related to facilitating farmers who have 
the right skills to enter the agricultural sector, in particular the exchange of gen-
erations. The aid, like in the years 2007−2013, is addressed to young people (up to 
40 years old) with the relevant professional qualifications, who are starting to run 
an agricultural holding as a manager for the first time. This leads to granting aid 
to farmers who will be professionally active in the business and achieve an appro-
priate level of specialization. This approach once again illustrates the complexity 
of the solutions adopted. As stated in the RDP, the offered aid “will contribute to 
the implementation of the cross-cutting objective in the scope of innovation by 
directing support to young people who are more willing to take an investment risk 
and introduce innovative solutions in the farm related to the organization of pro-

44 E. Nawrotek, Działania rolno-środowiskowo-klimatyczne jako instrument ochrony środo-
wiska w rolnictwie, (in:) B. Jeżyńska, E. Kruk (eds.), Prawne instrumenty ochrony środowiska, 
Lublin 2016, pp. 353–366. 

45 A. Niewiadomski, Prawne instrumenty kształtowania obszarów Natura 2000 w Polsce, (in:) 
B. Jeżyńska, E. Kruk (eds.), Prawne instrumenty ochrony środowiska, Lublin 2016, pp. 327–338.

46 A. Niewiadomski, Wspólna Polityka Rolna po 2013 r. – wybrane problemy prawne, “Studia 
Iuridica Agraria” 2015, Vol. XIII, pp. 117–132. 

47 RDP, p. 634. 
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duction, the product and production technology. Preference for the participation 
of young farmers in organized forms of cooperation of agricultural producers are 
also conducive to the implementation of innovative solutions. It is expected that 
the executed projects will contribute to the achievement of cross-cutting objec-
tives in the scope of environment and climate change mitigation as well as adap-
tation to this change. The impact on cross-cutting objectives may be the preferred 
choice of operation within the system.

Support for young farmers is one of the key legal instruments, which affects 
the development of the agrarian structure in Poland, while contributing to the 
generation changes in agriculture. The presented mechanism must, however, be 
enhanced by the proper aid for these people. First of all, they should have a place 
where they can acquire the appropriate qualifications and gain knowledge. Agri-
cultural education in this field should not only impart knowledge about the tra-
ditional methods of farming but also to a large extent influence the acquisition 
of information about innovations. A thus prepared young farmer should be able 
to prepare a business plan and estimate the size of the necessary support. At this 
point a postulate should be repeated for a system of preferential loans, which 
would allow to apply for European aid and would not require the involvement 
of disproportionate funds from commercial loans in the initial period of oper-
ation. The agricultural national policy for young farmers should also develop 
a system of agricultural advisory services and agricultural technology assistance 
after obtaining the appropriate grants. The combination of European and national 
legal instruments should strengthen the competitive position of beneficiaries 
of this aid.

The legal instruments presented in the paper, shaping agriculture in the light 
of the objectives of the Rural Development Programme, are the backbone of sup-
port provided to farmers. Poland has no other instruments for supporting farmers 
on such a scale. There are mainly no national instruments for the development 
of agriculture and support of agricultural income. It is impossible to include 
in them preferential loans due to natural disasters. A farmer, beyond the resources 
from European funds, can only invest his own individual financial resources 
which he possesses. In the long term, such a policy can make Polish agriculture 
completely dependent on the decisions that are made at the Community level48. 
Even now we need to analyse what mechanisms could be offered to farmers 
in a situation when the economic value of funds transferred from the European 
funds are significantly reduced. The durability of the described elements will 
depend on further development opportunities for farmers after receiving support. 
Without such a system, aid through the legal instruments indicated in the paper 
may turn out to be ad hoc and short-term.

48 P. Litwiniuk, Prawna ochrona bioróżnorodności jako element zrównoważonego rozwoju 
obszarów wiejskich, (in:) B. Jeżyńska, E. Kruk (eds.), Prawne instrumenty ochrony środowiska, 
Lublin 2016, pp. 313–326. 
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We must now undertake work related to the development of legal possibilities 
for supporting farmers who want to apply for aid from European funds. Most 
of these instruments, especially investment, are based on the principle of reim-
bursement. This means that a farmer must have adequate financial resources 
before he can apply for aid from the RDP. This approach significantly reduces 
the number of potential beneficiaries to farmers who are already realizing their 
investments without European support. De lege ferenda the existing agricultural 
advisory services should be supported, legal and economic measures should be 
for once created to help farmers in achieving the expected effect of support. Only 
such an approach will ensure that the legal instruments of rural development pol-
icy indicated above will be able to shape Polish agriculture.

Aid in the development of Polish agriculture should not only be appropriate 
national legislation, as implementing normalizations to the legal acts cited in the 
paper, but also specialized assistance for farmers49. It is necessary to develop 
intricate laws in a manner that is accessible to the average farmer. This will not 
only increase the level of absorption of funds from the budget, but also make it 
easier for farmers to select the manner and type of agricultural activity performed 
by them. The authorities of public administration face a great challenge in this 
regard, which should set up effective information campaigns on the possibilities 
of support which the rural development policy offers.

Therefore, more weight needs to be applied to informing farmers not only 
about the possible support but also about the consequences of the aid provided. 
Complex legislation will not always be able to provide clear answers to the prob-
lems of farmers, particularly in terms of the share of allocated funds in achieving 
various economic indicators.

The problem with the selection of mechanisms that shape agriculture could 
gain strength in the event of changes in financial assumptions at the end of the 
current financial perspective in 2020. The decrease observed for several years by 
nearly 30% of spending for financing the Common Agricultural Policy allows to 
foresee the further relocation of budget funds in sectors other than agriculture. 
The question is whether agriculture without these funds will be able to com-
pete, not only within the Community, but also in relation to third countries. These 
concerns are all the more justified, if the provisions of trade agreements such as 
the Transatlantic Trade and Investment Partnership (TTIP) or the Comprehensive 
Economic and Trade Agreement (CETA) are implemented. Farmers will have to 
face new challenges, perhaps counting only on their own funds to date. In this 
regard, an analysis should be done concerning the future of the agricultural sec-
tor and the selection of new legal instruments which will affect the functioning 
of agriculture in the new economic and legal conditions.

49 A. Niewiadomski, Kwestia prośrodowiskowa w prawie rolnym – między prawem a ekono-
mią, (in:) P. Litwiniuk (ed.), Kwestia agrarna. Zagadnienia prawne i ekonomiczne, Warsaw 2016, 
pp. 427–440. 
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SELECTED LEGAL INSTRUMENTS SHAPING CONTEMPORARY 
POLISH AGRICULTURE IN THE RURAL DEVELOPMENT 

PROGRAMME 2014−2020

Summary

The article presents the basic legal mechanisms shaping modern agriculture 
through the Rural Development Programme 2014−2020. It discusses the main problems 
of juridical character, which could be an obstacle in the use of financial resources by 
farmers. It also underlines the importance of the existing support mechanisms due to the 
size of allocated grants for Poland. At the same time it draws attention to the possible CAP 
reform after 2020 and the resulting possible restrictions in financing the Community 
policy in agriculture.
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THE CONSTITUTIONAL CASE FOR MAKING 
THE ARTICLE 50 TEU NOTIFICATION

INTRODUCTION

Section 1(1) of the European Union Referendum Act 2015, given Royal Assent 
on December 17, 20151, required a referendum to be held before the end of 2017 on 
whether the UK should remain a Member State of the European Union. By way 
of secondary implementing legislation2, the date for the referendum was declared 
as June 23, 2016. On this date, 52% of individuals who voted in the referendum 
voted to leave the European Union. Given that the United Kingdom does not 
have a single, written constitution, there has been sustained debate since then as 
to precisely how the UK can leave the European Union. This article will aim to 
discuss the key problems, both legal and political, inherent in this constitutional 
debate, and to hypothesise on the appropriate procedures that must be followed 
for initiating the process of leaving the EU, both at the EU and national level, 
as well as the requirements to be met by the UK for totally decoupling from the 
EU legal system. The first step is to consider the Treaty basis for commencing 
withdrawal: art. 50 TEU.

1. ARTICLE 50 TEU

Article 50(1) TEU states that a Member State may decide to withdraw from the 
European Union in accordance with its own constitutional requirements. Article 
50(2) further adds that the withdrawing Member State has an obligation to notify 

Footnotes in the article have been prepared according to OSCOLA (Oxford Standard for the 
Citation of Legal. Authorities) standards.

1 See http://www.legislation.gov.uk/ukpga/2015/36/contents (visited August 16, 2016).
2 Regulation 3 of the European Union Referendum (Date of Referendum etc.), Regulations 

2016.
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the European Council of its decision, which is followed by negotiations with the 
European Council resulting in a withdrawal agreement between the withdrawing 
Member State on the one hand, and the EU acting under its powers to enter into 
agreements with third countries under art. 218 TFEU on the other. Once officially 
commenced, the process of withdrawal must conclude within two years, and can 
only be extended with unanimous consent of all members of the European Coun-
cil (art. 50(3) TEU).

Not including the withdrawal of Greenland from the EEC in 1985 to become 
an overseas territory of an EU Member State following its accession in 1973 as 
a dominion of Denmark and subsequent referendum result in 1982 to withdraw3, 
no fully-fledged Member State has ever left the European Union. Furthermore, 
art. 50 TEU has only been in existence since the entry into force of the Lisbon 
Amending Treaty of 2009, and was established to ensure that membership of the 
EU was voluntary4, as well as to prevent ’awkward’ Member States from being 
ejected from the Union against their will5. Careful analysis of art. 50 TEU is 
therefore necessary in order to understand the obligations of both the EU and the 
UK in withdrawal negotiations.

Article 50(1) TEU
Art. 50(1) TEU assumes that all Member States possess constitutional mech-

anisms to facilitate withdrawal from an international organisation such as the 
EU. The debate in the UK has focussed on four possible mechanisms that can be 
utilised, with the Government at the time of writing having already settled on one 
such mechanism: The Royal Prerogative6.

Before considering the main mechanisms under consideration, there has been 
a fifth, plainly incorrect, theory, that the referendum result itself is the constitu-
tional requirement required by EU law, and that prompt notification of this result 
is demanded by art. 50 TFEU. This theory stems from art. 5 of the European Par-
liament Resolution of June 28, 2016 on the decision to leave the EU resulting from 
the UK referendum7, which states that the European Parliament:

3 See http://ec.europa.eu/europeaid/countries/greenland_en (visited August 16, 2016).
4 European Commission Explanatory Notes on the Lisbon Treaty, December 1, 2009, avail-

able at http://europa.eu/rapid/press-release_MEMO-09-531_en.htm?locale=en (visited August 16, 
2016).

5 D. Andrew, Everything you need to know about Article 50 (but were afraid to ask), Verf-
Blog, 2016/7/04, at http://verfassungsblog.de/brexit-article-50-duff/ (visited August 16, 2016).

6 House of Commons Library Briefing Paper No.07632, ‘Brexit: what next?’ (June 30, 
2016) pp. 11−12, available at http://researchbriefings.parliament.uk/ResearchBriefing/Summary/
CBP-7632#fullreport 

7 2016/2800(RSP) (visited August 16, 2016), available here: http://www.europarl.europa.eu/
oeil/popups/ficheprocedure.do?lang=en&reference=2016/2800(RSP) (visited August 16, 2016).
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“(...) expects the UK Prime Minister to notify the outcome of the referendum 
to the European Council of 28−29 June 2016; this notification will launch the 
withdrawal procedure”8.

This view, adopted by the majority in the European Parliament, could be 
based on the assumption that the UK has the same constitutional tradition as other 
Member States, such as Ireland, where referendums are required to give effect 
to important changes to the national constitutional order. In the UK, however, 
referendums are rarely utilised, and when they are used, they usually exercise 
a pre-legislative advisory role for Parliament, which retains the legal discretion to 
give effect to the results of referendums. An example of this type of referendum 
was the first referendum on continuing membership of the EEC, which was held 
in 1975.

Only occasionally can referendums force legislative change, such as with 
the referendum on adopting alternative voting (AV) for Parliamentary elections, 
which took place on May 5, 2011, pursuant to Section 1 of the Parliamentary Vot-
ing System and Constituencies Act 2011. The result of the referendum was neg-
ative, thus retaining the first-past-the-post voting system, but had it succeeded, 
Section 8(1) of the Act required the Minister to present a draft Order to Parliament 
which, if then successfully adopted by the legislature, would implement the AV 
voting system for the next subsequent parliamentary election9. What is clear is 
that, while this referendum compelled the Government to introduce draft legis-
lation to change existing provisions, it was still subject to the ultimate approval 
of Parliament, thus confirming the most vital Constitutional Convention of Par-
liamentary Sovereignty: the principle that the Westminster Parliament theoreti-
cally retains sovereignty over all legislative matters.

Thus is it clear that the decision to give effect to the referendum result and 
invoke art. 50 TFEU lies with the competent national authorities; the next ques-
tion being ‘which’ national authority is competent?

2. THE ROYAL PREROGATIVE

The first dominant theory on the applicable constitutional provision for the 
invocation of art. 50 TEU is that the Government retains the prerogative power to 
make the art. 50 TEU notification to the European Council, without authorisation 
from Parliament. The prerogative powers are considered to be those discretionary 

8 See http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P8-TA-2016 
-0294+0+DOC+XML+V0//EN&language=EN (visited August 16, 2016).

9 Section 8(3)(a) requires that the new voting system comes into effect on the same day as the 
coming into force of the Order in Council.
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powers that the Crown retains either because they have not been abolished by 
Parliament or replaced by statutory powers10. In Council of Civil Service Unions 
v Minister for the Civil Service (the GCHQ case)11, Lord Diplock added to the 
definition that the exercise of the power must have some legal effect, describing 
the prerogative as:

“A residue of miscellaneous fields of law in which the executive government 
retains decision-making powers that are not dependent on any statutory author-
isation but nevertheless have consequences on the private rights or legitimate 
expectations of other persons”.

In a subsequent judgment of Secretary of State for the Home Department ex 
parte The Fire Brigades Union12, the House of Lords considered the relationship 
between the Prerogative Power and statute, where Lord Browne-Wilkinson stated 
that:

“...it would be most surprising if, at the present day, prerogative powers could 
be validly exercised by the executive so as to frustrate the will of Parliament as 
expressed in a statute and, to an extent, to pre-empt the decision of Parliament 
whether or not to continue with the statutory scheme...”.

In a majority decision, the House of Lords held that the Secretary of State 
had abused his power through the exercise of the Royal Prerogative in a way that 
directly conflicted with an existing statutory obligation. What this is generally 
taken to mean is that the prerogative powers cannot be used to take a power away 
from Parliament, where statute law already exists and the Government wishes to 
circumvent the application of primary law through its own actions.

Historically, however, the courts of the UK have denied that they had jurisdic-
tion to review the exercise of the Royal Prerogative13, though it is now accepted 
that if the Government claims to have exercised the Prerogative Power and that 
action is then challenged in judicial review proceedings, the courts will assess 
firstly whether the power exists and then consider under the normal principles 
of judicial review whether the power was exercised properly14. The first major 
judgment where the courts showed a willingness to review the exercise of the 
prerogative power was Council of Civil Service Unions v Minister for the Civil 
Service15, which concerned judicial review of an oral decision by the Prime Min-
ister in the field of national security, which was itself taken pursuant to an Order 
in Council adopted under the Royal Prerogative. Overturning the Court of Appeal 
ruling that judicial review cannot be used to challenge the exercise of the Royal 

10 Dicey (1885) 10th edn 1959, London: Macmillan & Co, p. 424.
11 [1985] 1 AC 374 [409-10].
12 [1995] 2 AC 513.
13 Attorney-General Appellant v De Keyser’s Royal Hotel [1920] A.C. 508.
14 For more, B. Hatfield, Judicial Review and the Prerogative Powers, (in:) M. Sunkin, 

S. Payne (eds.), The Nature of the Crown, Oxford, Oxford University Press 1999, Ch 8.
15 n11.
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Prerogative, the House of Lords held that certain actions taken under the Royal 
Prerogative were justiciable, but qualified this statement by saying that some mat-
ters were not amenable for judicial review, such as those relating to the making 
of treaties16. The justiciability of the exercise of Royal Prerogatives was further 
developed in R (on the application of Bancoult) v Secretary of State for Foreign 
and Commonwealth Affairs (No. 2)17, with Lord Hoffmann stating that a preroga-
tive Order in Council has the status of primary law in the UK18, adding that:

“...The principle of the sovereignty of Parliament, as it has been developed 
by the courts over the past 350 years, is founded upon the unique authority Par-
liament derives from its representative character. An exercise of the prerogative 
lacks this quality... I see no reason why prerogative legislation should not be sub-
ject to review on ordinary principles of legality, rationality and procedural impro-
priety in the same way as any other executive action”19.

Where art. 50 TEU is concerned, the issue is whether the notification can be 
categorised as the exercise of the Royal Prerogative as it relates to international 
treaties, but equally important is whether the existence of the European Com-
munities Act 1972 (“EC Act 1972), which gives effect to EU law within the UK 
legal order, precludes the exercise of the Royal prerogative should one be deemed 
to exist.

In Blackburn v. Attorney General20 Lord Denning stated that:
“The treaty-making power of this country rests not in the courts, but 

in the Crown; that is, Her Majesty acting upon the advice of her Ministers. When 
her Ministers negotiate and sign a treaty, even a treaty of such paramount impor-
tance as [the EEC Treaty], they ... exercise the prerogative of the Crown. Their 
action in so doing cannot be challenged or questioned in these courts”.

Furthermore, in R (on the application of Sandiford) v The Secretary of State for 
Foreign and Commonwealth Affairs21, Lord Carnwath and Lord Mance argued:

“60. The issue which divides the parties is, in short, whether there exists 
in relation to prerogative powers any principle paralleling that which, in relation 
to statutory powers, precludes the holder of the statutory power from deciding 
that he will only ever exercise the power in one sense.

61. The basis of the statutory principle is that the legislature in conferring the 
power, rather than imposing an obligation to exercise it in one sense, must have 
contemplated that it might be appropriate to exercise it in different senses in dif-
ferent circumstances. But prerogative powers do not stem from any legislative 
source, nor therefore from any such legislative decision, and there is no external 

16 Lord Roskill, p. 417.
17 [2008] UKHL 61.
18 Ibid [34].
19 Ibid [35].
20 (1971) CA.
21 [2014] UKSC 44.
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originator who could have imposed any obligation to exercise them in one sense, 
rather than another. They are intrinsic to the Crown and it is for the Crown to 
determine whether and how to exercise them in its discretion”22.

Thus, it can be said that there is a clear distinction between the exercise of the 
Prerogative Power and statutory powers, since the Act of Parliament will usually 
offer guidance as to how a power should be exercised in a given circumstance, 
whereas with the prerogative there is no source legislation other than the inherent 
power of the Crown, and thus it is for the Crown to determine the extent of the 
exercise of that power. Thus, in the absence of a statutory power limiting the exer-
cise of Royal Prerogative, the scope of that power can be determined exclusively 
by Government. A major question mark hovers over the issue whether the EC 
Act 1972 limits the regulates and puts into statutory form the prerogative power 
in relation to the art. 50 TEU notification.

3. THE PREROGATIVE POWER LIMITED BY THE EC ACT 1972

The EC Act 1972 was adopted to give effect to the UK’s membership of the 
European Union. Section 2 of the Act provides that all rights, liabilities, obliga-
tions and restrictions arising under the Treaties are part of UK law. Section 2(1) 
states that:

“All such rights, powers, liabilities, obligations and restrictions from time to 
time created or arising by or under the Treaties, and all such remedies and proce-
dures from time to time provided for by or under the Treaties, as in accordance with 
the Treaties are without further enactment to be given legal effect or used in the 
United Kingdom shall be recognised and available in law, and be enforced, allowed 
and followed accordingly; and the expression “enforceable EU right” and similar 
expressions shall be read as referring to one to which this subsection applies”.

Further, Section 2(2) of the Act states that:
“any designated Minister or department may ... make provision −
(a) for the purpose of ... enabling any rights enjoyed or to be enjoyed by the 

United Kingdom under or by virtue of the Treaties to be exercised”.
Thus one possible argument against the use of the Royal Prerogative to make 

the art. 50 TEU notification is that to do so would render application of the EC 
Act 1972 ineffective23. The first criticism of this argument is that notification 

22 Ibid [60-61].
23 N. Barber, T. Hickman, J. King, Pulling the Article 50 ‘Trigger’: Parliament’s Indispens-

able Role, UK Constytutional Law Association, Blog, June 27, 2016, at https://ukconstitutional-
law.org/2016/06/27/nick-barber-tom-hickman-and-jeff-king-pulling-the-article-50-trigger-parlia-
ments-indispensable-role/ (visited January 17, 2017).
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of withdrawal under art. 50 TEU by the Government would not have the auto-
matic effect of rendering the EC Act 1972 ineffective; notification merely acti-
vates the procedure in EU law whereby the UK will prepare for withdrawal from 
the European Union. Under the prerogative, the Government retains the power to 
ratify the withdrawal treaty with the EU, and once that treaty enters into force, 
the UK will no longer have an international obligation to comply with EU law. 
But even then, the EC Act 1972 will continue to exist until Parliament annuls it, 
with EU law continuing to exist in the UK legal order, either as implemented UK 
secondary law or as directly applicable EU law applied under Section 2(1) of the 
EC Act. In the same way that candidate countries wishing to join the EU often 
implement EU law before having either a strict obligation to do so or the ability 
for making references to the Court of Justice of the EU (hereafter “CJEU”) to 
ensure compliance, a country that has left the EU will likely continue to apply 
EU law through incidental harmonisation24. Additionally, until the UK signs the 
withdrawal agreement, it will be under an obligation to comply with EU law, so 
repeal of the Act prior to withdrawal would additionally amount to a breach of the 
UK’s obligation of mutual respect under art. 4(3) TEU.

The second problem with the argument that the existence of the EC Act 1972 
precludes the application of the Royal Prerogative to make the art. 50 TEU noti-
fication is that Section 2(2) of the Act provides the Government with the power 
to implement and give effect to EU law without requiring an Act of Parliament 
in every instance where an obligation arises under EU law, such as with the adop-
tion of an EU directive; a power which could extend to the making of the art. 50 
TEU notification.

The situation whereby a prerogative power and a power under statute overlap 
was dealt with by Lord Atkinson in Attorney-General Appellant v De Keyser’s 
Royal Hotel25, when he stated that:

“... such a statute ... abridges the Royal Prerogative while it is in force to this 
extent: that the Crown can only do the particular thing under and in accordance 
with the statutory provisions and that its prerogative power to do that thing is 
in abeyance ... after the statute has been passed, and while it is in force, the thing 
it empowers the Crown to do can thenceforth only be done by and under the stat-
ute, and subject to all the limitations, restrictions and conditions by it imposed, 
however unrestricted the Royal Prerogative may theretofore have been”26.

Thus it can be said that since Section 2(2) furnishes the Government with the 
power to adopt secondary laws (specifically “order, rules, regulations or scheme”) 
to give effect to EU law without the need for recourse to Parliament, then the 
Government is fully entitled to make the notification under art. 50 TEU, as an 
obligation under EU law, pursuant to the 1972 Act: If weight is to be given to this 

24 Implementation of EU law in a non-EU context.
25 n12.
26 At p. 540.
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theory, the conclusion must then be that the Government cannot use the preroga-
tive to make the art. 50 TEU notification without recourse to Parliament because 
the power to make the notification has been codified in Statute and thus the power 
for the Government can only be derived from Section 2(1) of the EC Act, since 
Parliament created this right, thus limiting the Royal Prerogative when it comes to 
EU law. However, the unfortunate wording of Section 2(2) indicates that the Gov-
ernment may implement EU law by means of statutory instruments, leaving open 
the possibility that a literal interpretation of the statute could allow it to use alter-
native means to achieve the same effect of making the notification, since there is 
no obligation to enact EU law by means of secondary law and also because the 
notification is unlikely to take the form of a statutory instrument. It could thus 
be argued that the EC Act 1972 does not limit the exercise of the prerogative but 
simply provides an alternative mechanism for justifying the decision to make the 
art. 50 TEU notification without authorisation from Parliament.

4. SOME CONCLUSION ON THE ART 50 TEU NOTIFICATION

While the question of authority is not clearly discernible in the absence 
of defined and accessible constitutional rules, it is possible to make a number 
of conclusions at this point. The first is that the exercise of a right or obligation 
contained in an international treaty falls within the Royal Prerogative, unless that 
power has been limited or restricted by an Act of Parliament. In this case, the noti-
fication under art. 50 TEU is a right contained in a treaty, which, unless limited 
by Parliament, is exercisable under the prerogative. As an exercisable EU right, 
the Government has the choice to make the notification after authorisation is con-
firmed in secondary law; this, though, would seem like an unnecessary additional 
burden, as it would have the absurd result of the same organ of state empowering 
itself to act. It is submitted that nothing in the EC Act 1972 restricts the Govern-
ment in the exercise of this right, which in turn does not have the automatic effect 
of frustrating the will of Parliament, given that all EU law will continue to apply 
in the UK legal system until the withdrawal agreement is ratified and primary law 
is enacted to define the precise status of EU law following Brexit.

5. AUTHORITY OF PARLIAMENT TO AUTHORISE NOTIFICATION 
TO THE COUNCIL OF WITHDRAWAL

Geoffrey Robertson QC, writing in the Guardian Newspaper, argued that 
art. 50 TEU allows notification to be made in compliance with national constitu-
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tional requirements and that “the UK’s most fundamental constitutional require-
ment is that there must first be the approval of its parliament”27. The constitutional 
provision he is referring to is that of Parliamentary Sovereignty; the most impor-
tant constitutional convention that puts Parliament at the apex of the UK legal 
system.

In the House of Commons Briefing Paper on Brexit28, the proposition in favour 
of Parliamentary approval before the notification is made is derived from the com-
mon law principle found in The Case of Proclamations29 and Fire Brigade Unions 
case30 that the Royal Prerogative may only be used if it does not conflict with an 
Act of Parliament. The Act in question is the EC Act 1972, though affected legis-
lation includes the European Parliamentary Elections Act 2002, which provides 
for European Parliament voting and representation rights. Rather than strengthen 
the proposition that Parliamentary approval is necessary before the Government 
can make the art. 50 TEU notification, this argument instead lends more weight to 
the proposition that Section 2(2) of the EC Act 1972 provides the proper authority 
to make the notification, since this is the Act of Parliament that empowers the 
Government to give effect to EU law.

Finally, the House of Commons Briefing Paper proposes that, because Parlia-
ment gave effect to the Lisbon Treaty, which included art. 50 TEU, in the European 
Union (Amendment) Act 2008, approval has already been given to the Govern-
ment to make the notification without authorisation31. From a purely legal point 
of view, this cannot be the correct constitutional position, because giving effect 
to art. 50 TEU as part of primary EU law is not synonymous with having in place 
the national constitutional requirements that art. 50 TEU requires in order to give 
it effect. Rather, art. 50 TEU created an obligation for Member States to have such 
arrangements in place as part of national constitutional law.

This is, nevertheless, a purely legal perspective on which institution possesses 
the technical authority to make the notification; from a political perspective, there 
are valid reasons for the Government to include Parliament in the withdrawal pro-
cess, as the EC Act 1972 itself will have to be repealed and legislation will have 
to be introduced to clarify which internal market regulations will remain in force 
as part of UK law, not least with regard to the status of EU citizens residing in the 
UK. Thus, while it is probable that Parliament will not have to be consulted prior 
to the notification being made, it is likely it will have a strong voice in the negoti-
ations that will determine the outcome of Brexit.

27 The Guardian, June 27, 2016, available at https://www.theguardian.com/commentis-
free/2016/jun/27/stop-brexit-mp-vote-referendum-members-parliament-act-europe (visited Au-
gust 26, 2016).

28 n6.
29 n10.
30 n11.
31 n6, p. 14.
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6. REPEAL OF THE EC ACT 1972

As a dualist legal system, the United Kingdom’s international obligations 
are not effective and justiciable in the UK in the absence of national implement-
ing law. As such, even when the Government signs and ratifies the withdrawal 
agreement, thus ending the UK’s public international law obligation to comply 
with all EU law obligations, until the EC Act 1972 is repealed, EU law will con-
tinue to have effect creating rights and obligations in the national legal system. 
Thus, even if the Government does not seek authorisation for the art. 50 TEU 
notification which will launch withdrawal negotiations, Parliament will be cru-
cial in giving effect to any eventual conclusions. Two important considerations 
within the sphere of legal certainty and proper application of the rule of law are 
worthy of discussion at this point: how UK courts will treat EU law during the 
withdrawal process, and how the EU courts will treat UK obligations once the 
withdrawal agreement comes into effect.

7. WITHDRAWAL

7.1. “SHALL” MAKE A REFERENCE

Up until this point, this article has focussed on the nature and effect of the 
withdrawal process. What if the UK does not make a timely notification of com-
mencement of the withdrawal process? It is argued that art. 50 TEU exists 
precisely to prevent any Member State of EU Institution from forcing another 
Member State to withdraw from the EU, so it is clear that the power to make the 
art. 50 TEU notification lies with the UK. Even given this, art. 50(2) TEU clearly 
states that a Member State intending to leave the EU “shall” notify the European 
Council of its intention to withdraw from the Union. While there are clear advan-
tages for the rest of the EU in making this process as swift and certain as possi-
ble, there are far fewer benefits for the UK to bind itself in a two-year intensive 
process of withdrawal without first knowing what will await it at the end of this 
period. The timing of the art. 50 TEU notification is therefore important for both 
negotiating parties, but can the UK be compelled to make the reference?

As has already been considered, the referendum result of June 23, 2016 is not 
binding on the UK legislature and does not compel the Government to withdraw 
from the EU; it is purely advisory in nature. The decision to actually withdraw from 
the EU lies entirely with Parliament, and with the Government, should it decide 
to make the notification of withdrawal. This section will look first at whether the 
Institutions can compel the UK to make the art. 50 TEU notification, followed 
by assessment of whether the notification can be withdrawn in any circumstance.
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7.2. CAN THE UK BE COMPELLED?

The will of the majority of the electorate of the UK have voted to leave the 
EU, and the Government has not yet given any indication when it will start the 
withdrawal process, with one of the two potential leaders of Her Majesty’s Loyal 
Opposition vowing to demand a General Election and campaign to remain in the 
EU should he win the leadership election concluding on September 24, 201632. 
It has been argued that the European Commission could initiate infringement pro-
ceedings against the UK for failure to make the notification in reasonable time, 
arguably as a breach of the duty of loyal cooperation under art. 4(3) TEU.

It is submitted by this article that, as neither the enabling legislation for the 
referendum or its result create a legally binding obligation on the UK institutions 
to withdraw from the EU, art. 50 TEU also does not create a binding obligation 
to make the notification of withdrawal in any specific timeframe. Anything short 
of a legally enforceable duty to act in EU law cannot amount to a duty of loyal 
cooperation under art. 4(3) TEU33.

7.3. CAN A NOTIFICATION BE WITHDRAWN?

Article 50 TEU does not make any reference to whether a notification can be 
withdrawn, so the answer can only be found in the rules of public international 
law. As mentioned in the House of Commons Briefing Paper34, art. 68 of the 
Vienna Convention on the Law of Treaties states that a notification of intention to 
withdraw from a treaty “may be revoked at any time before it takes effect”. There-
fore, unless the TEU provided for revocation of the notification of withdrawal, 
the UK ought to be able to revoke the notification at any point until the end of the 
withdrawal process35.

8. CONCLUDING REMARKS

While there is a lot of uncertainty as to whether the UK will actually even 
leave the EU, and especially when and how it will officially commence the with-
drawal procedure, this article attempted to clarify the legal issues inherent in the 

32 The Guardian, accessed August 31, 2016, available at http://www.theguardian.com/poli-
tics/2016/aug/24/owen-smith-labour-should-continue-to-fight-brexit (visited August 26, 2016).

33 For example, in Case C-246/07 Commission v Sweden [2010] ECR I-3317 concerning con-
flicting obligations under EU law and international treaties.

34 n6, p. 16.
35 L. R. Helfer, Exiting Treaties, “Virginia Law Review” 2005, Vol. 91, p.1579.
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discussion, and further tried to refrain from making political assumptions which 
are central to the overall debate. When considering the constitutional procedures 
that the UK can utilise when making the art. 50 TEU notification, the most prob-
ably legal conclusion is that the notification is a reserved power under the Royal 
Prerogative, which the Government may exercise without authorisation from Par-
liament. Due to this conclusion, it is felt that there is no need to consider if and 
how the convention of Parliamentary Supremacy may have been affected by the 
use of a referendum to initiate Brexit and by the different results from the regions 
of the UK that now possess a degree of devolved power; the exercise of the Pre-
rogative, however politically complex and constitutionally unfair it may seem, 
rests solely with Government.

This is not to suggest in any way that Parliament or the countries that make 
up the UK will not be consulted or included in withdrawal negotiations, but sim-
ply that the constitutional requirement is not there. Given that several judicial 
review proceedings have been launched following the referendum concerning its 
validity and enforceability, in coming months it is hoped that a clear, legally cer-
tain roadmap and action plan will soon be in place and the debate on the founda-
tions upon which withdrawal will be developed will conclude.

Additionally, this article attempted to consider additional legal consequences 
of the art. 50 TEU notification, such as whether the UK can be forced to leave the 
EU or whether the UK had the power to retract a withdrawal notification. Without 
much legal authority to base it on, it is concluded that the UK can definitely not be 
compelled to commence withdrawal proceedings, given the unilateral language 
of art. 50 TEU. Harder to answer, and possibly an issue that only the Court of Jus-
tice can answer, and quite possibly will at some point soon, is whether the UK will 
be able to retract the withdrawal notice once it is made. Unfortunately, it is beyond 
this article to even start to hypothesise on this one.

THE CONSTITUTIONAL CASE FOR MAKING THE ARTICLE 50 TEU 
NOTIFICATION

Summary

In a referendum held on June 23, 2016, the United Kingdom voted in favour of leaving 
the European Union. For the first time since its creation in the Lisbon Reform Treaty 
of 2009, art. 50 TEU will probably now be invoked by the UK for the withdrawal process 
from the EU, envisaged by the outcome of the referendum, to commence. Article 50 TEU 
requires that national constitutional arrangements exist so that notification on withdrawal 
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can be made to the European Council. Curiously, to date, the biggest consequence of the 
referendum outcome has not been the creation of a debate about the role of EU law in the 
UK legal order, but rather the separation of powers within the UK’s unwritten constitution 
and which organ of state has authority to activate the art. 50 TEU withdrawal: Parliament 
or the Executive. The debate has spawned dozens of constitutional blog posts, numerous 
academic articles, a High Court judicial review of the Government’s position, a second 
draft independence bill published by the Scottish Government and a judicial review before 
the Northern Irish Court of Appeal. On one side of the debate, the Government maintains 
that it alone possesses the Royal Prerogative to ratify and withdraw from international 
treaties, and thus to make the notification of withdrawal. On the other hand, Parliament 
and the ’Bremainers’ maintain that any unilateral action by the Government exceeds its 
authority, and Parliament must provide authorisation; a position which could ultimately 
result in the referendum outcome being ignored and the UK remaining a Member State. 
In a third corner, the governments of Scotland and Northern Ireland, two countries 
within the UK whose electorates voted to remain in the EU, demand a voice in both 
the decision to leave and in the subsequent negotiations with the EU institutions (note, 
however, that the status of the devolved administrations will not be addressed in this 
article, as the issue is considered by the author as being too unclear in the absence of any 
judicial statement on matters of devolution and institutional hierarchy, including but not 
limited to the limitations imposed on the doctrine of Parliamentary Sovereignty by the 
Sewel Convention). The judgment of the High Court has not yet been published, and even 
if it were there will inevitably be an appeal to the Supreme Court, so it is only possible 
to speculate on what will happen, but this article intends to provide clarity on the legal 
principles currently under discussion in the most important constitutional discussion 
to happen in the UK since it joined the EU in 1973.
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SEARCHING LEGAL INFORMATION USING A NATURAL 
LANGUAGE

1. At present, one searches for legal information mainly through legal infor-
mation computer retrieval systems. The first such systems were created in the 
United States in the 1950s, and this marked the beginning of the development 
of the applicatory side of legal informatics. Due to a growing information crisis 
in law1, traditional legal information search systems, described as “manual” and 
based on hierarchical classifications or subject-headings ideas, were considered to 
be insufficient to serve as tools to acquire the information needed by professional 
lawyers. This led to the creation of the first ideas as to how computers could be used 
to gather full and up-to-date information about law. At present, there are as many 
as nearly 2,000 such systems in the world. They are mostly based on one of the two 
basic concepts2: they are either index systems3 of full text systems4. The primary 
difference between the two is that in the index systems a document is identified by 
several (no more than a dozen or so) terms that are assigned by the system-creator 
to specific documents as terms that adequately represent their contents5. In the full 
text systems, on the other hand, all terms that appear in the text are the text iden-
tifiers, except for words that are useless for the purpose of indexing6. This means 

1 At the time, the number of cases in the United States was 1.5 million; every year it grew 
by 20,000. Later on, European countries also suffered from an information crisis, so did Poland. 
About an information crisis in law see J. Petzel, Informatyka prawnicza. Zagadnienia teorii i prak-
tyki, Warszawa 1999, pp. 13–14. See also S. Simitis, Informationskriese des Rechts und Datenver-
arbeitung, Karlsruhe 1970.

2 At present, full-text solutions are mainly used, in particular in commercial databases, al-
though many systems that can be described as mixed systems use index-based and sometimes also 
subject headings search tools.

3 These systems were the first to be created and based on the ideas of M. Taube.
4 The first full text system was the Pittsburgh Project System created at the end of 1950s by 

J. Horty; it covered statutes relating to healthcare. For details see C. Tapper, Computers and Law, 
London 1973, p. 79.

5 It is a standard that a system creator assigns indexes to documents, and this happens in most 
systems. Some systems, however, use in part for assigning indexes automatic methods.

6 Examples of words that are useless for indexing include “in”, “from”, “about” “to” “or” 
“not”; they carry no semantic meaning and their purpose is to organize an utterance. About index 
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that the number of the so-called “access points” to documents is much larger in the 
case of full text systems, and this helps one to search the database more effec-
tively. In both systems, the users search for information by creating instructions 
in a given search language; the index systems and the full text systems accept the 
use of Boolean operators such as AND, XOR (exclusive OR), OR, NOT, which are 
presented in the various search languages in a variety of ways, while the full text 
systems also allow for the use of the positional operators which refer to the position 
of words in a text or to the distance between words in it7. Each system has its own 
search language, and the user must learn it. Initially, these search languages were 
complicated, and the users had to master them in order to be able to create a correct 
search instruction8. The users did not like that and considered those systems to be 
unfriendly and inadequate for their needs. The search languages were gradually 
simplified, first by adding menus (but this always caused the search to be less effi-
cient), then by creating new simpler search languages, but that did not change the 
negative user opinions about how the systems worked, either9. Therefore, it became 
clear that effort had to be made to create such search methods that would relieve the 
users from putting any additional effort to formulate search instructions other than 
to verbalize their needs. The fact that not only professional but also lay users began 
to use the systems inspired the efforts to create such solutions. Lay users had to be 
given simple tools to communicate with the system.

2. It was considered that that aim could be achieved if the search instructions 
were formulated in a natural language. This notion requires clarification, mainly 
because in all systems (except for those that use semantic codes)10, the user uses 
the terms of that language to verbalize his or her needs when they create a search 

and full text systems as well as about words useless for indexing see op. cit. J. Petzel, Informatyka 
prawnicza..., pp. 79–131.

 7 Boolean operators, for example conjuction can be presented in the searching language as 
i.e. &, AND, +. Positional operators by using i.e.?, +, etc.

 8 One example of such a complicated instruction is the instruction in the MISTRAL language 
created by BULL that was used to retrieve information in CELEX (Communitatis Europa Lex), an 
European law retrieval system (now replaced by Eur-Lex). In that system, in order to find infor-
mation about EU subsidies for butter stored in private warehouses and used for the manufacture 
of ice-cream, one had to formulate the following instruction: “?oj aid? &pa butter &pa private &pa 
(ice? cream?) :title, :text”. See J. Petzel, Komputerowe systemy wyszukiwania informacji prawnej 
wspólnot europejskich, Bazy Europejskie, Biuletyn, Centrum Europejskie Uniwersytetu War-
szawskiego. Ośrodek Informacji i Dokumentacji Rady Europy, Warszawa 1993, No. 9.

 9 It seems that such opinions are not justified and result from some unwillingness on the part 
of lawyers to learn any search language. A EU-sponsored research project carried out by Butler 
and Cox has shown that instructions formulated by lawyers in the LEXIS system in many cases 
consisted of only one word (!), despite the fact that the search language of the system allows for 
the use of operators.

10 There are only a few such systems. The only such system that retrieves information about 
law is the WRU (Western Reserve University) system created in the US.
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instruction11. However, in the case of “systems based on the use of a natural lan-
guage”, the user does not need to employ any of the operators expressed in the 
search language, i.e. neither the Boolean operators, the positional operators, nor 
any other expressions required by the search language used by the system12. The 
user can formulate a search instruction in the manner in which he or she asks 
a question. For instance, they can introduce the following instruction into the 
system: Find all documents pertaining to the termination of rights based on stat-
utory liability for physical defects. The method used in these systems to search 
for information is based on solutions other than those applied in searches that 
use the Boolean operators (i.e. those in which a document is considered to be 
relevant only if it meets all of the criteria stated in the instruction, which is called 
“exact match”). The search in natural language systems is based on the idea that 
every single word from the instruction is used as separate searching criterion. 
Because of that the system will find any document that includes at least one 
of such words. To continue with the example above, the search will retrieve all 
documents that include the terms termination, rights, statutory liability, defects, 
physical, and their all grammatical forms. As a result, a document that would not 
have been identified by a system that uses the Boolean operators can appear as 
a search result in a retrieval system based on a natural language.

In order to build a system of this type, one should employ solutions other than 
those employed in standard systems. In particular, one must design an effective 
method for the transformation of a search instruction used by a user of the system 
into an instruction that is ultimately carried out by the system; also one must use 
other search options, i.e. such that are not based on the use of operators. That 
latter task requires that a computer performs an operation, based on a method 
that employs a statistical analysis of the vocabulary of texts of documents, aimed 
at, first, identifying the weight of particular words or expressions in the entire 
documentary base, and, next, assigning appropriate weight to each document, so 
that such weight signifies a certain degree of relevance for a user’s needs. Thus, 
it is possible to present the user with search results in an orderly format, namely 
the list of documents ordered according to their supposed relevance. This dis-
tinguishes these systems from the classic Boolean-type search systems in which 
search results are usually presented as a chronological list of documents13.

11 There is some simplification in saying that these are expressions of a natural language, 
as in order to formulate a search instruction in a legal search the users usually use the lexicon that 
is typical for the legal language which in turn is part of a natural language and its register. For 
details see J. Petzel, Język prawny w świetle lingwistycznej teorii rejestru językowego, “Studia 
Iuridica” 2006, Vol. XLV, pp. 153–163. On language registers see also K. Brodziak, O lingwistycz-
nym statusie języka prawnego, “Studia Prawnicze” 2004, No. 1.

12 In some systems the search instruction must define the database in which the search is to 
be carried out or to identify the lexicon to be used in the search.

13 In some classic systems the option to organize documents showing such results in a reverse 
chronological order is also available.
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3.1. The first attempts to employ a natural language search method were made 
in the 1960s. In 1967, Cherie B. Weil built a system to assist in the search for 
bibliographic references. Later, several other similar standard systems were built, 
such as Personal Librarian14 and Dow Quest15. Also the Canadian QUIC/LAW 
system used the natural language search method16. At present, WESTLAW and 
LEXIS are the most popular systems using that method17. As early as in 1992, 
West Publishing Company implemented the WESTLAW IS NATURAL (WIN) 
technique designed by H. Turtle and J. Olson that allows one to conduct a search 
in a natural language as an alternative to the search technique used in the clas-
sic version of WESTLAW which is a full text system with the Boolean opera-
tors. Later Lexis Nexis designed a similar solution and introduced FREESTYLE 
SEARCHING. Solutions used in the WESTLAW WIN system will serve as an 
example in a more detailed presentation of natural language-based search meth-
ods that follows; references will be made to FREESTYLE SEARCHING when-
ever the two systems substantially differ.

In WIN WESTLAW, the system first identifies which words or expressions 
that appear in the instruction adequately describe the object of the search. This 
happens in a series of operations. The system first removes from the instruction 
(phrased in a natural language) expressions such as “how can I find”, “what is”, 
“find all documents concerning” that the users typically place at the beginning 
of the instructions they create. Then it checks whether any of the expressions 
that appear in the instruction is misspelt; to do this, the system compares them 
with a list of expressions that is installed in the system and includes misspelt and 
correctly spelled terms. At this stage, the system corrects mistakes made by the 
user. It also removes from the instructions the words that carry no information 
(such as “and”, “or”, “that”, “when”, “in order to”). It then identifies the words 
that are relevant for the search by confronting them with a legal dictionary being 
part of the system. The dictionary makes possible to, i.a., find out that two or 
more words create a phrase even if the user does not indicate in the instruction 
(and he or she can do so by using inverted commas) that the user searches for 

14 That system was used by the Polish system LexPolonica.
15 For details see S. A. Weyer, Questing for “DAO”: DowQuest and Intelligent Text Retrieval, 

“Online” 1989, Vol. 13, No. 5. That system was used to find information in press articles published 
in 185 journals. At the time it was created, the database covered approximately 1 GB of text.

16 The system provided the user with 11 methods for ranking documents by assigning 
weights. For details see op. cit. J. Petzel, Informatyka prawnicza..., p. 123.

17 WESTLAW (created by West Publishing Company) and LEXIS (created by LexisNexis) 
dominate on the American legal databases market. There even appeared the name WEXIS to re-
flect the dominance of these two firms. Some American firms use also other databases such as Lo-
isLaw, BlombergLaw or Pacer CourtLink, but usually only alongside WESTLAW and LEXIS. On 
computer legal information databases in the United States other than LEXIS and WESTLAW see 
L. K. Justiss, A Survey of Electronic Alternatives to LexisNexis and Westlaw in Law Firms, “Law 
Library Journal” 2011, Vol. 103, No. 1.
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a phrase rather than an individual word. On the other hand in some cases when 
the user formulates a phrase in the search instruction, that phrase is split into 
individual words and the search is carried out based on each of such words, except 
for the so-called hard phrases18. Next, the system allows one to join other words 
into the instruction, first of all synonyms, using the WESTon-line thesaurus19. 
Words that are grammatical forms of the words already used are also added to the 
instruction. This is done by a stemming programme that derives other forms from 
the stem form. The system can add the plural form of nouns and irregular verb 
forms as part of the operation20. The instruction created in such a manner is then 
presented to the user and the user can correct it. The operation of broadening the 
instruction cannot be performed automatically and is always performed under the 
supervision of the user.

Once the instruction is entered into the system, the system looks for docu-
ments that include at least one of the words stated in the instruction. Therefore it 
will cause the situation that some of the search results will be irrelevant. Because 
of that statistical analysis of the words in all documents from the database of the 
system is carried out which allows the assigning to each document a specific 
weight. This weight should reflect the degree of the relevance of each retrieved 
document.

In the WIN system the analysis is based on the following assumptions. First, 
the frequency with which each of the terms appears in the entire document base 
is checked. It is assumed that a greater weight should be assigned to those phrases 
that appear less frequently, which is correct, as such words are unique and, there-
fore, when they appear in a document, they identify the contents of the document 
as more relevant to the user’s needs when the user uses that unique term in the 
search. Secondly, the weight assigned to each term depends on the frequency with 
which it appears in a document, considering also its proximity to other terms that 
are also part of the search instruction, and considering the length of the docu-
ment. This allows one to assign a greater weight to shorter documents that include 
the specific terms than to documents that also include the same terms but are 
longer21. Thirdly, the weight of each document is calculated by adding the weight 

18 For instance, res ipsa loquitur is a hard phrase that cannot be split. 
19 Thesauri which are present in many retrieval systems are dictionaries that show mutual 

relations between lexical units, such as synonymity, hypo- and hipernimity relations and associa-
tions. For details see J. Petzel, Tezaurusy systemów wyszukiwania informacji prawnej, Materiały 
konferencji “Prawo i język”, Warszawa 2009, pp. 99–111.

20 The methods for generating grammatical forms applied in American systems such as 
WESTLAW and LEXIS are not perfect. Nowadays in many systems, including those available 
in Poland, such as LEX and Legalis, grammatical forms are added to the instruction through 
thesauri of grammatical forms, which is the best method to solve the problem of inflection forms 
in computer retrieval. 

21 The fact that documents occurring in a document database vary in length makes a proper 
search more difficult. The frequency of occurrence of a particular word in a longer document 
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assigned to each of the terms, multiplied by the number of its appearances in the 
document. It should be added that WIN has a special feature, namely one can 
find a relevant document on the basis of analysis of the part of this document. 
This method includes a stage where parts of documents are identified, i.e. those 
that include several of the terms stated in the instruction, and 40 other words 
that are not the search terms but appear before and after such terms. Therefore, 
a document that has 20 sections and only one of the sections covers exactly the 
subject matter of the search is assigned a greater weight than the entire document 
would have if it were evaluated as a whole22. As a result, a list of search results 
is produced that is ordered by their assumed relevance to the user’s needs. At the 
top of the list there are documents with the greatest weight possible, those that are 
considered to be most relevant. Documents with a smaller weight are placed down 
the list. As a standard, WIN shows a 100 search results, which seems not to be 
a good idea. The list of documents presented to the user is too long which means 
the user must put an extra effort to select those documents that satisfy the user’s 
information needs from the list. The user can limit the number of search results to 
20 but then the risk is that a relevant document may not be shown.

The primary format of presentation of the results of search in the WIN system 
is list of documents ordered according to the assumed relevancy; however, it can 
also be presented in the form of a reversed chronology list. This is noteworthy as 
that feature enables the user to assess relevancy of the documents that have been 
added to the database most recently. The users often consider such most up-to-
date documents as the most relevant ones. Once the user has received and ana-
lysed the search results, he or she can formulate new corrected search instruction 
and mark the phrases that the user does not wish to appear in the documents the 
system will retrieve. It allows performing a new search and obtaining new search 
results.

Despite the fact that the theoretical foundations of the system, including the 
assumptions as to how weights are to be assigned to particular words that appear 
in documents, are largely correct, tests of the WIN system have shown that the 
search results are not satisfactory23. Searching performed in the system does not 
allow the identification of all relevant documents. Even more so, in extreme cases, 
the search results may even include no relevant documents. The WIN system is 
designated to provide the user with an answer that is a list of documents, irre-

is greater. As a consequence, ranking documents on the basis of the statistical analysis will not 
always lead to satisfactory results.

22 For details on weighting documents see E. M. McKenzie, Natural Language searching: 
How WIN Works in Westlaw, “Legal Reference Services Quarterly” 2001, Vol. 18, No. 4, pp. 39–47.

23 For details see S. E. Desert, WESTLAW Is Natural v. Boolean Searching: A Performance 
Study, “Law Library Journal” 1993, Vol. 84, isse 4. Critical opinion about functioning of WIN 
but also about other systems based on ranking algorithms is presented in. E. Schweighofer, Legal 
Knowlage Representation. Automatic Text Analysis in Public International and European Law, 
The Hague–London–Boston 1999, pp. 55–58.
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spective of whether or not the list includes a document that adequately satisfied 
the user’s needs. Also the ordering of the documents according to their assumed 
relevance leaves much to be desired in some cases, and it is often the case that the 
most relevant documents are down the list even if they should appear on the top24.

3.2. Natural language-based retrieval is also a search option offered by LEXIS 
as part of the so-called FREESTYLE SEARCHING, a system more advanced 
when compared with the WIN system25. Similarly to WIN, weights are assigned 
to individual documents, based on the weights of particular words. As in WIN, the 
weight of the terms is determined by their frequency in a document. The greater 
the frequency of a given term, the greater the likelihood that it better identifies 
the contents of a document than the terms that appear less frequently. Secondly, 
inverse document frequency is taken into account. The assumption is that the 
greater the number of documents are identified with the specific terms, the lower 
is discriminatory ability26 of these terms to identify particular documents. To the 
terms that appear in numerous documents lower weights are assigned than to the 
terms that appear in a smaller number of them. The simplest way to weight doc-
uments is to multiply the number of terms in a document that are included in the 
search instruction by their weight in the entire document database. It is noted, 
however, that this simple method is not sufficient because longer documents will 
probably have greater weight than shorter ones, and methods that allow correcting 
the results due to the length of the document are also applied. However, the eval-
uation of the results obtained with such methods is not unambiguous.

In FREESTYLE SEARCHING the so-called terms vector, composed 
on particular words or phrases, is created for each document. The words are 
selected on the basis of the statistics of their appearance and with the assistance 
of a phrase-recognition programme. The search operation uses the so-called rel-
evance feedback that allows the users to modify the search instruction. Once the 
user has seen the search result, he or she can broaden the search instruction. This 
can be done by adding new search terms to terms being present in the initial 

24 As S. E. Desert demonstrates, after she asked a search question in the WIN system, while 
she knew no relevant case existed for the subject matter of her request, 20 cases were retrieved, 
none of which was relevant. Other searches she describes, run by experienced users and librarians, 
have shown many errors in the ordering of the documents. See op. cit. as above.

25 FREESTYLE SEARCHING was launched in 1993, a bit later than Westlaw Is Natural. 
There is competition between West Publishing Company and Lexis Nexis, and soon after one 
of the companies creates a certain search option the other offers its equivalent. For information on 
FREESTYLE SEARCHING see http://www.lexisnexis.com/custserv/freeestyle.

26 Where a certain word occurs in one document only, its discriminatory ability is the highest 
of all possible. If it occurs in each of the documents present in the database, it is the lowest of all 
possible. This is why terms that appear frequently in many documents in the database belong to 
the group of the so called non-informative words and are often removed from the computer search 
files such as i.e. inverted file. See G. Salton, Experiments in Automatic Information Organization 
and Retrieval, New York–St. Louis–San Francisco–Toronto–London–Sydney 1968.
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search instructions, i.e., some of the other terms that appear in a document con-
sidered to be relevant. The tool to use is the More-Like-This option. On the next 
step, to broaden the list of search terms the statistical thesaurus is used27. New 
words are added to the instruction on the basis of statistical analysis of the prox-
imity of words in the documents in the database. It is assumed, however it is an 
idealistic assumption, that terms that frequently appear in texts next to the terms 
already used in the initial instruction are semantically close, and if they are added 
to the instruction documents with a close semantic meaning will be found28. To 
achieve this result specially created association coefficients are used. Finally the 
instruction is supplemented by the user with the so-called mandatory terms, i.e. 
terms that the user believes should appear in the document in order for it to be 
relevant. It is important that the user has the possibility to create the final version 
of the instruction; because if the instruction is broadened automatically only by 
the computer which uses, for this purpose, information taken from statistical the-
saurus, the instruction would probably include some terms that are in fact irrele-
vant for the user’s information needs and, as a consequence, irrelevant documents 
would be retrieved. It is caused by a fact that high value of association coefficient 
does not always reflect the semantic proximity of the words.

The above review of search options based on natural language in the WIN 
and the FREESTYLE SEARCHING systems shows that the latter system is more 
advanced, mainly due to the way it uses the statistical thesaurus, although both 
systems are built on similar assumptions. However, it is hard to say if the method 
it follows leads to good results29.

3.3. Five years ago, the natural language-based methods for the search 
of legal information through the WIN and the FREESTYLE SEARCHING sys-
tems described above were modified by West Publishing Company in its new 
product called WESTLAW NEXT30, and more recently in LEXIS ADVANCED 
created by Lexis Nexis. The new concepts involving the use of natural language 
in the search for legal information depart from a traditional search method and 
implement methods that can be termed as Google for lawyers. As only general 

27 For details about a statistical thesaurus see J. Petzel, Statistical systems for computerized 
information retrieval, (in:) Mélanges offerts a la memoire de Jason Hadjidinas, Piraeus University 
1989. See also op. cit. J. Petzel, Informatyka prawnicza..., s. 157–170.

28 This assumption is typical for all statistical thesauri. It should be added that, in the opinion 
of the creators of FREESTYLE SEARCHING, the use of a statistical thesaurus brings much better 
results than using any other type of thesauri. 

29 About FREESTYLE SEARCHNG see C. Griffith, FREESTYLE:LEXIS/NEXIS Goes Natu-
ral, Information Today, 1994, , at https://www.questia.com/magazine/1G1-14777062/freestyle-lex-
is-nexis-goes-natural (visited January 17, 2017). No legal writings discuss the results of tests of the 
system.

30 For details about WESTLAWNEXT see R. E. Wheeler, Jr., Does WestlawNext Really 
Change Everything? The Implications of WestlawNext on Legal Research, “Law Library Journal” 
2011, Vol. 103, No. 3.
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information on LEXIS ADVANCED is available31, the presentation of the func-
tions of this type of systems will refer to WESTLAW NEXT.

Three features distinguish WESTLAW NEXT from the classic WESTLAW. 
It has a new search programme called WestlawSearch; at the beginning of the 
search operation the user need not, and in fact, cannot, determine in which part 
of the database he or she wants to search for information; finally, there is a change, 
as compared with the classic Westlaw, in how user charges are collected32.

The new WestlawSearch programme is the main distinguishing feature. The 
programme is based on a retrieval algorithm, the firm’s commercial secret, that 
allows the ranking of the retrieved documents in a different manner than before. 
The algorithm analyses the searches made by the users so far. It is a ’learning’ 
algorithm and it makes it possible to assign a greater weight to those docu-
ments that have been marked in previous searches as those well found which is 
demonstrated by the fact that the users use commands PRINT, SAVE, FOLDER 
or VIEW33. Thus, the programme uses user knowledge; the programme creators 
believe this is an example of the crowdsourcing idea34. It is to be noted, however, 
that the crowdsourcing in WestlawSearch is somewhat unique, as user knowledge 
is used without the users’ consent. The system creators stress that the more the 
algorithm is used the better the search results it generates will be. However, an 
algorithm based on information about user conduct may miss a new case, statute 
or another legal document and fail to include it in the list of most relevant results, 
as its weight that relates to the number of searches involving it, will be low.

31 Information about LEXIS ADVANCED is available only in advertisements placed by Lex-
isNexis on the Internet and is very general. It seems the system is based on the same approach 
as WESTLAWNEXT. 

32 The charging structure, including a charge of 60 Dollars for introducing a search instruc-
tion and, which is a novelty, a charge for opening documents, ranging from 13 Dollars for opening 
one case to 25 Dollars for opening a document from the Federal State Use, Court Rules and Reg-
ulations databases, demonstrates that West Publishing Company’s price policy is exceptionally 
unfriendly. It limits the number of users of the system. However, since law firms are the majority 
of WESTLAW clients and they always negotiate terms of use, maybe the real costs are lower. 
This, however, must have an impact on the clients of the law firms who ultimately bear the costs 
of information retrieval.

33 Interestingly, student searches are not considered for this purpose, which, it seems, means 
that it is assumed that this class of users is not capable of correctly assessing the relevancy of doc-
uments. 

34 The idea of crowdsourcing has many manifestations, e.g., the drafting of Wiki (Wiki-
pedia). The first instance of crowdsourcing happened in 1714. The British government offered 
rewards to every citizen who offered a method for determining a precise geographical length of the 
position of ships. Crowdsourcing is sometimes used as a tool for engaging citizens in the law-mak-
ing process. One of the early examples was the drafting of traffic regulations in Finland in 2013. 
The idea that crowdsourcing is useful is not universally accepted, though, see D. Woods, The Myth 
of Crowdsourcing, September 29, 2009, at http://www.forbes.com/2009/09/28/crowdsourcing-en-
terprise-innovation-technology-cio-network-jargonspy.html (visited January 17, 2017).
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Secondly, the user need not select a database for his or her search, which entirely 
departs from the traditional approach to searching information in WESTLAW. 
In WESTLAWNEXT it is sufficient to type the search instruction, and the system 
will carry out the search in all available databases. The classic WESTLAW is dif-
ferent. The classic WESTLAW is based on a structure that includes a large num-
ber of databases and at the beginning of the search process, the user must identify 
the database he or she wants to search. In the opinion of WESTLAWNEXT crea-
tors, the system better serves user needs where the user need not anticipate which 
database includes the requested document. WESTLAWNEXT displays the search 
results as an orderly list, irrespective of the type of the document. The user can 
select a category by using an option that groups documents into cases, legislation 
and many other categories. Limiting the search to a certain category limits further 
searches in that category, and the search results display only those documents that 
have already been identified.

The owner of WESTLAWNEXT (Thomson Reuters) describes the system 
as revolutionary, and one that entirely changes the approach to searching legal 
information, but the results of tests analysing this search option, as in the case 
of WIN, show that the system does not adequately fulfil user needs. The owner’s 
enthusiasm for its product is not shared by legal search professionals who point 
to major deficiencies of the system. The main deficiencies are, first, the limited 
number of identified documents. Sometimes WESTLAWNEXT identifies half or 
less as many documents than the classic WESTLAW35. Second, the list of search 
results appears in a particular order, which is to facilitate identification of the 
desired information, but the ranking systems are not perfect36, which means that 
some rare precedents and doctrinal views, expressed in academic writings that 
are not mainstream, are not identified as relevant. Thirdly, WESTLAWNEXT 
does not allow one to employ a strategy often used in search operations, namely to 
begin with a wide search and then to narrow it down. Finally, no mechanisms are 
available to the user to expand the range of identified documents, and therefore 
to achieve completeness of the search37. This is a major drawback of the system.

35 A test search for texts concerned with constitutionality of abortion has shown that WEST-
LAWNEXT returned 317 cases, and that same search in the classic WESTLAW returned 804 
cases, i.e. 2.5 times more. 

36 Tests made by R. E. Wheeler prove this. They have shown that the applicable system 
of ranking documents works as follows: the most relevant documents do not appear in the primary 
search results list or are placed far down the list. The statute he searched for, despite being the most 
relevant document, did not appear in the primary results list, and in the course of a more detailed 
search it was to be found on the 9th place. For details see R. E. Wheeler, Jr., Does WestlawNext 
Really Change Everything?..., pp. 366–367.

37 In the theory of legal informatics the view that the search systems should ensure greater 
completeness of the searches, even at the cost of their precision, is well grounded. The first author 
to point to this specificity of legal system was J. M. Myers, Progress in Documentation. Comput-
er and Searching Law Texts in England and North America. A Review of the State of the Art, 
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4. The natural language-based search methods described above have several 
advantages over the Boolean operator-type ones. The advantages are, first of all, 
that the search instructions can be easily formulated and that the search results 
are weighted. The tests show, however, that the quality of results leaves much to 
be desired, due to a number of factors.

First, such a system requires that the users verbalise their information needs 
in a proper manner, which is true for all legal information retrieval systems, but 
this aspect is particularly important in the case of retrieval systems based on natu-
ral language38. Full text systems, and even more so index systems, require the user 
to put greater intellectual effort in formulating search instructions than the nat-
ural language-based systems. As a result, a user’s needs are more precisely for-
mulated in the former type of the systems which follows from the fact that a user 
can use logical operators as well as positional operators39. Formal criteria can be 
used to a larger extent, too. Second, a proper functioning of such systems depends 
on correct design of the weighting methods. The weighting methods are based on 
algorithms that involve statistical data relating to texts. These algorithms are not 
perfect40. It is sufficient to say that there is no way to proceed if the documents in 
the database are short or if there are major differences between them as to their 
length. Also, oftentimes the effect of automated algorithms is that the result is 
obtained without a user’s control and that after a user types a search instruction, 
he or she cannot control the result of the search, which is a significant shortcom-
ing. It is true that the WIN and the FRERESTYLE systems allow the user to mod-
ify the search instruction, but some other systems do not. It is so in the case of the 
systems using Personal Librarian. Also the fact that some systems use a statistical 
thesaurus to broaden the search instruction creates additional problems41. To use 

“Journal of Documentation” 1973, Vol. 29, No. 2, p. 217. On completeness and precision see also 
J. Petzel, Informatyka prawnicza..., pp. 193–194.

38 A closer analysis of the relationship between the information needs and their verbalisation 
shows that a proper verbalisation of needs is very complicated. On the subject see F. Studnicki, 
Wprowadzenie do informatyki prawniczej, Warszawa 1978, pp. 158–162. See also J. Petzel, Kom-
puterowe systemy wyszukiwania..., pp. 192–197.

39 Precision in formulating search instructions for the systems is enhanced by the fact that 
they allow the use of positional operators, as well as formal characteristics of documents, such as 
i.e. date of entry into force. Anyhow some natural language-based systems allow also search by 
dates. This option is available in WIN.

40 Automatic algorithms do not always lead to correct results, as shown by R. Berring. He 
stresses the fact that in an automatic environment the search results are accepted by the users as 
those providing best possible information, which is not always correct. For details see R. C. Ber-
ring, Chaos, Cyberspace and Tradition: Legal Information Transmogrified, 12 Berkeley Tech. L.J. 
189, 190 (1997). See also S. N. Mart, The Relevance of Results Generated by Human Indexing and 
Computer Algorithms: A Study of West’s Headnotes and Key Numbers and LexisNexis’s Headnotes 
and Topics, “Law Library Journal” 2010, Vol. 102, No. 2. The author says: no one algorithm will 
give you all relevant results.

41 On statistical thesauri see J. Petzel, Informatyka prawnicza..., pp. 157–170.
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such thesauri one should choose a proper correlation coefficient so that counted 
value of proximity reflects the actual semantic relationships among the words 
in a text; also, an appropriate strategy for broadening the instruction must be fol-
lowed. Should these be wrong, the instruction will be supplemented with words 
that have no relevance for the user information needs stated in the instruction42. 
It causes a big problem, especially in the situation where a statistical thesaurus is 
used fully automatically. It is to be noted that even where the user can correct an 
instruction created by the system based on that thesaurus (which is the case with 
WIN), there is no guarantee that the instruction will adequately express his or her 
information needs. Should there be a mistake in the structure of the thesaurus, 
some of the words that could adequately address these needs may not be included 
in the instruction that is displayed for user review. As a result, the search instruc-
tion that is processed by the system will not adequately reflect a user’s needs, and, 
consequently, irrelevant documents will be retrieved.

The most important, anyhow is that the very idea that each of the words that 
are stated in the instruction is considered to be a search criterion is, it seems, not 
entirely correct. This method does not allow for a search based on criteria that 
precisely reflect user needs. As a result, a number of documents are retrieved 
that are, in fact, not relevant. Although systems of this type can recognize phrases 
and weight documents, which mitigates the problem, this is not enough to achieve 
satisfactory results.

In the view of specialists, the systems that use natural language cannot 
replace Boolean operator-based retrieval systems. In their view, such systems 
can only be supplementary. It is stressed that they cannot be a single tool to use 
when one searches databases, especially when one is a professional43. In this 
situation the question arises as to whether it makes sense to devise such systems, 
as it is the professionals who are the user target group44. No doubt the firms that 
market such systems are cognizant of this, but they are driven by a desire to 
increase their profits and assume, especially in relation to WESTLAWNEXT 
and the new addition on the market, LEXIS ADVANCED, that the general trend 
to use Google will prompt many non-professionals to search for legal informa-

42 In the LexPolonica system that used the standard Personal Librarian model, and whose 
one search option was based on natural language, this happened quite often, probably because 
of a faulty structure of a statistical thesaurus and incorrect methods for broadening instructions.

43 Among others, S. E. Deserts support this opinion. In her view, WESTLAW WIN cannot be 
considered to be capable of replacing a search conducted with use of Boolean operators. 

44 It may be considered to be useful for professionals to use these systems only if, having 
carried out a search with the classic methods, they conclude that it would be useful to retrieve more 
relevant documents. It sometimes happens that a system based on a natural language retrieves 
a document that is relevant but has not been found with the classic methods. 
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tion with these tools45. One should recognize, however, that at present such sys-
tems, in particular those that follow the Google for lawyers concept, are not able 
to provide information of adequate quality. This does not mean that this will 
not happen in the future. Search algorithms must be created, though, to achieve 
better results in ranking documents than those available at present. In the case 
of systems based on the Google idea, the area with legal information must be 
identified within the information resources. Also, if non-professionals were to 
use the systems, thesauri with general language terms, legal terms used in the 
statues and terms used in legal writing must be created so that (which is very 
difficult to achieve), search instructions formulated in general language can be 
transformed into instructions using specialized legal terms. These are compli-
cated problems which have to be solved.

SEARCHING LEGAL INFORMATION USING A NATURAL 
LANGUAGE

Summary

The article deals with a problem of constructing computer retrieval systems based 
on the use of natural language. Those kind of systems differ from the classical ones 
and relay on the idea that the user should have the possibility to introduce to the system 
search instructions in the same manner in which she or he asks a question. Searches 
in such systems don’t use any retrieval languages. They don’t use Boolean operators 
and every single word from the instruction is used as a separate search criterion. To 
the retrieved documents weights are assigned on the basis of statistical analysis of the 
text of the documents. This allows the ranking of documents and presenting the results 
of the search in an ordered manner. The first attempts of using such a system took place 
in 1960s, but in the field of legal information from the beginning of 1990s. The article 
presents the methods of searching used in WESTLAW IS NATURAL (WIN) created 
by West Publishing Company, FREESTYLE SEARCHING developed by Lexis Nexis 
and WESTLAW NEXT based on the idea Google for lawyers. The critical analysis 
of functioning and estimation of retrieval results shows that those kind of systems 
cannot replace traditional ones based on Boolean searching but can sometimes play 
a supplementary role.

45 Searching legal information through Google cannot result in obtaining relevant informa-
tion, in particular due to the fact that there are lexical differences between the general language 
and the language of the law.
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REMARKS ON THE DISPUTE OVER 
THE CONSTITUTIONAL TRIBUNAL IN POLAND

I

The Constitutional Tribunal plays a key role in the democratic state governed 
by the rule of law, where the authority of a parliamentary majority, legitimized 
by election, is constrained by the Constitution – which guarantees human rights, 
deriving from the human beings’ dignity that is inherent, inalienable and inde-
pendent of the outcome of parliamentary elections.

Where a system of constitutional judicial review is in place, the concept 
of democracy is understood as rejecting claims of an unlimited will of the sover-
eign as the source of state authority, and confining democracy to such manifes-
tations of the majority will which enjoy Constitutional legitimacy – meaning that 
they are in compliance with the version of a human rights culture that has been 
inscribed in the Constitution and which is embraced by Constitutional judges 
when delivering their adjudication.

The fundamentals of the Polish system of governance – which include the 
principle of man’s inherent dignity, the principle of sovereignty of the people 
and the principle of independence and sovereignty of the state1 – will lose their 
Constitutional sense if they are interpreted without taking into account their axi-
ological interdependence. But a historical opposition of Constitution vs. sover-
eignty of the People (Nation) will be overcome when the basic law is subjected to 
a holistic interpretation. Equipped with the experiences accumulated over many 
centuries, including countless crimes perpetrated in the name of the sovereignty 
of the people, race or class, we can understand that it is imperative for our times 
to make out the axiological meaning of modern Constitutions2, which is that 
these Constitutions place constraints on the sovereign’s power by adding a human 
rights caveat. According to the Constitutional Tribunal, this comes as the result 

1 Cf. L. Garlicki, Polskie prawo konstytucyjne. Zarys wykładu, Warszawa 2015, pp. 57 ff.
2 Cf. H. Izdebski, Konstytucjonalizm – legicentryzm – ustawowy nihilizm prawny. O powo-

łaniu naszych czasów do nauki konstytucji, “Państwo i Prawo” 2016, No. 6, p. 7.



280 RYSZARD PIOTROWSKI

of change in “the perception of sovereignty as supreme and unlimited authority, 
whether in the state’s internal or external relations”3. This change leads to replac-
ing “the principle of monarchic sovereignty with the principle of the supremacy 
of the people, as constrained by human rights that derive from the inviolable 
human dignity”4. Thus, the notion of a sovereign should actually be applied to 
the values that are reflected in law. And among the “fundamental and imperative 
values are certainly: the dignity of the human person, respect for their inviolable 
and inalienable rights, and also recognition of ‘common good’ as the goal and the 
overriding criterion of political life”5. At the same time, though, “these values 
must not be founded on fleeting and fluctuating ‘majorities’ of public opinion”6. 
Sovereignty does not mean violating human rights, but rather observing these 
rights. A sovereign who does not respect this principle risks losing sovereignty to 
those who act on the sovereign’s behalf – usually leaders of political parties. Par-
aphrasing Cicero, one could say; “We are in bondage to the human rights in order 
that we may be free”. Thus the status of a sovereign requires legitimacy, com-
ing from compliance with a Constitution that limits the sovereign’s authority and 
lays down guarantees of these limitations being respected. Where a sovereign, or 
a party citing the sovereign’s will, fails to respect human rights, their authority is 
unlawful. A sovereign is one who is not subordinate to anybody7. It is thus fair to 
say that, in actual fact, the designation “sovereign” should be accorded to values, 
as shaped by culture and linked to the perennial moral norms, which reflect per-
ennial moral dilemmas.

It is these changes in the perception of national sovereignty, reflecting the lat-
ter’s human rights constraints, that greatly contribute to the legitimisation of the 
system of Constitutional judicial review, which becomes a guardian of the limits 
to sovereignty, understood as exercise of authority based on – and at the same 
time constrained by – the values referred to in the Preamble to the Polish Consti-
tution. This redefinition of the notion of sovereignty has the effect of legitimiz-
ing the system of Constitutional judicial review, while at the same time – with 
sovereignty measured by the respect for human rights – making this legitimi-
zation contingent on the Constitutional Tribunal’s commitment to human rights 
observance8.

3 See the memorandum of explanation to Judgement K 32/09.
4 Ibidem.
5 See John Paul II, Encyklika Evangelium Vitae, Watykan 1995, p. 132.
6 Ibidem.
7 Cf. M. Troper, Sovereingty, (in:) M. Rosenfeld, A. Sajo (eds.), The Oxford Handbook of 

Comparative Constitutional Law, Oxford 2013, p. 362. Also cf. A. Waśkiewicz, Paradoksy idei 
reprezentacji politycznej, Warszawa 2012, pp. 276 ff.

8 Cf. R. Piotrowski, Uwagi o ustrojowym znaczeniu sądownictwa konstytucyjnego, (in:) 
K. Budziło (ed.), Księga XXV-lecia Trybunału Konstytucyjnego. Ewolucja funkcji i zadań Trybu-
nału Konstytucyjnego – założenia a ich praktyczna realizacja, Warszawa 2010, p. 325.
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In contemporary states that are regarded as democratic, the importance of the 
judiciary has been on the rise and is sometimes referred to, with a certain exag-
geration, as the “rule of the judges”. This reflects in particular the judges’ grow-
ing influence on the settlement of conflicts between rivalling politicians; it also 
reflects an interpenetration of the legal cultures of statute law and case law, linked 
with the process of European integration, the consequences of globalization, and 
also a polycentric nature of the system of law that is increasingly turning multi-
national9.

Thus the growing weight of the judiciary reflects, on the one hand, the prem-
ises of Constitutional democracy, where the authority of the sovereign is con-
strained by human rights, and on the other hand it reflects the consequences 
of European integration, which include changes in the system of sources of law 
and changes in the notion of sovereignty.

Almost any public question may find itself in the purview of the judiciary, and 
the sentences passed, especially by the Constitutional Tribunal, are not without 
importance for the legislative and executive branches of government. Nonparti-
san judges and justices hand down rulings which may potentially impact election 
results10. In this way, the system of Constitutional judicial review may strengthen 
the role of the parliamentary opposition, who are authorised to refer cases to the 
Constitutional Tribunal.

It is because of the considerable role that the judiciary plays in the system 
of governance that the executive branch has for many years sought to exert and 
augment its influence on the judiciary, thus destabilising the latter and posing 
a threat to the judges’ Constitutional status and, consequently, also to the rights 
and freedoms of the individual. What could be seen in the past several months, 
however, is a qualitatively new development, where the Constitutional Tribunal’s 
role in the system of governance has been restricted without changing the Polish 
Constitution, by means of amendments to the Constitutional Tribunal Act – even 
though an electoral victory that comes short of a majority required to amend the 
Constitution is by no means a sufficient ground to ignore the Constitution.

II

1. The dispute about the Constitutional Tribunal that has been going on 
in Poland during the past months is, in fact, a dispute about that body’s role in state 
governance. The actual questions at stake are these: Can a democratic state func-

 9 Cf. E. Łętowska, Dialog i metody. Interpretacja w multicentrycznym systemie prawa. Parts 
I and II, “Europejski Przegląd Sądowy” 2008, No. 11 and 12.

10 Cf. R. Piotrowski, O znaczeniu prawa sędziowskiego w polskim ustroju państwowym, (in:) 
T. Giaro (ed.), Rola orzecznictwa w systemie prawa, Warszawa 2016, pp. 39 ff.



282 RYSZARD PIOTROWSKI

tion without non-political, judicial review of the constitutionality of legislation? 
Is such review feasible? Do the constitutional checks on the sovereignty of the 
people have the effect of constraining the sovereign, through the fundamental 
human rights and the separation of powers? In its essence, the Polish constitu-
tional crisis comes down to an argument over the meaning of democracy and the 
consequences of the electoral outcome. It is also, to some extent, an argument 
over the constitutional judges’ non-electoral legitimacy, as stemming from the 
idea of non rex sed lex regnat (the law rules, not the king). And finally, the crisis 
also reflects a dispute among the elites – political and judicial – about the roles 
they play in state governance.

For many years, politics has triumphed over law in our country, with each 
ruling majority interpreting the Constitution in a way which suits their political 
interests. In the past eight years – that is, prior to the presidential elections of May 
24, 2015, won by a Law and Justice candidate, and prior to the Law and Justice’s 
parliamentary victory of October 25, 2015 – those in power did not hesitate to 
reform the judiciary in a manner restricting judicial independence, to turn down 
citizens’ request for a referendum on retirement age, and to renege on the obliga-
tion to implement Constitutional Tribunal rulings (for example, on privacy-threat-
ening wiretapping).

It is possible under constitutional rule that a parliamentary election may pro-
duce an absolute majority in both houses of parliament for the erstwhile opposi-
tion – even if previously they were derided by the majority who predicted their 
dinosaur-like extinction. It may also happen that that a representative of yester-
day’s opposition (and today’s ruling party) wins the presidential election. This is 
precisely what happened in Poland last year. But in such circumstances, the Polish 
parliamentary system – which involves the separation of powers – begins to oper-
ate as a presidential system. Actually, it may also happen that the formally sepa-
rate legislative and executive branches of government will act as if they formed 
a single branch, reflecting their political fusion. The Sejm, the Senate, the Cabinet 
and the President would then be in the hands of a single centre of political power. 
Given the independence of judges, only courts would then stay outside the reach 
of the actual legislative/executive authority. It must be noted here that Law and 
Justice won 5,711,687 votes (37.58%), translating into some 20% of the eligible 
electorate of 30,629,150,000.

2. Following the recent parliamentary and presidential elections, the politi-
cal significance of the Constitutional Tribunal has increased enormously. Only 
the Constitutional Tribunal is capable of preventing the centre of political power 
(which governs over the legislative and executive branches) from pursuing its 
plans – should the Constitutional Tribunal choose to interpret the Constitution 
in the way the present opposition does. The Constitutional Tribunal wields powers 
of great political significance, but its members are not chosen in a general elec-
tion. Each judge is chosen by the Sejm – by an absolute majority of its members – 
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for a specific nine-year term assigned to himself of herself. In practice, the judges 
of the Constitutional Tribunal – mandated by the Constitution to be non-political 
– come from among lawyers previously serving as politicians, or other members 
of the legal profession whom politicians consider to be least neutral, or at least not 
posing threats to the party which recommends them for this position.

As fate would have it, the end of the previous Sejm’s term coincided with the 
end of the terms of three Constitutional Tribunal judges previously recommended 
by Law and Justice; and two other Law and Justice-recommended judges had 
their respective terms expiring at the beginning of the Sejm’s new term, that is 
after the election. Without them, the Constitutional Tribunal would comprise ten 
judges, including nine recommended by the Civic Platform (the party which led 
the previous government). But among those ten there were four judges who in the 
selection process had also been backed by Law and Justice MPs.

Thus, if the Civic Platform had managed to arrange that the five Constitu-
tional Tribunal positions were filled with persons it trusted, the Tribunal would 
include 14 judges recommended by that party – and could block changes in the 
state proposed by Law and Justice, which holds sway over the legislative and 
executive branch. The Civic Platform went through with that plan, thus provoking 
a reaction from the new majority in the form of amendments to the Constitutional 
Tribunal Act (originally passed in the previous term) and changes in the Constitu-
tional Tribunal’s make-up, which have, in effect, restricted the Tribunal’s capacity 
to function.

3. Back in 2013, on the initiative of the then President who was tied to the 
party then in power (the Civic Platform), the Sejm began processing a draft bill 
on the Constitutional Tribunal, intended to streamline the Tribunal’s proceed-
ings. The bill was being drafted from 2011 on, by former Constitutional Tribunal 
judges. Initially the Sejm process was developing at a very slow pace. Sessions 
of the relevant Sejm sub-committee were regularly attended by the President and 
a Vice-President of the Constitutional Tribunal and also by other judges. In the 
aftermath of the Law and Justice candidate’s victory in the presidential election, 
the processing of the Constitutional Tribunal bill picked up speed. On June 25, 
2015, the Sejm passed a new Constitutional Tribunal Act, which allowed the Sejm 
to select Constitutional Tribunal judges not only for the three slots made vacant 
during the ongoing term, but also for the two seats to be vacated early in the 
term of a new Sejm, to be elected on October 25, 2015. Consequently, on October 
8, 2015, the Sejm of the 7th term – ignoring the new President’s warning issued 
in a speech of May 29, 2015 – named five new Constitutional Tribunal judges, 
citing the Act of June 25, 2015. The ruling Civic Platform party assigned for itself 
the three seats that were “certain” (because the outgoing Sejm of the 7th term 
had the right to name judges to positions made vacant in the course of its term). 
The two seats that remained “uncertain” – because the selection process should 
have been left to the next Sejm of the 8th term, and there should be no selection 
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“in advance” – were offered to the junior coalition partner (Polish Farmers Party) 
and to an opposition party (Democratic Left Alliance).

Law and Justice lodged an appeal against the new law to the Constitutional 
Tribunal, which however was withdrawn following the party’s parliamentary 
success. But the appeal stayed in the Constitutional Tribunal, upheld by a group 
of MPs from Civic Platform, now itself a part of the parliamentary opposition.

On November 19, the Sejm passed a legislative amendment to the Constitu-
tional Tribunal Act of June 25, 2015, which said that the term of a Constitutional 
Tribunal judge begins only after he or she takes an oath of office before the pres-
ident. It also opened the way for a renewed process of presenting candidates for 
judges to replace those whose terms expired during the course of 2015.

On November 25, 2015 the Sejm’s majority legislated that the previous par-
liament’s resolutions selecting the five judges of the Constitutional Tribunal were 
invalid.

Meanwhile the Constitutional Tribunal announced December 3, 2015 as 
the date of its ruling on the constitutionality of the Constitutional Tribunal Act 
of June 25, 2015, and it further stated that the Sejm must not choose Constitutional 
Tribunal judges pending that forthcoming ruling.

On December 2, 2015, however, following a stormy session, the Sejm chose 
five Constitutional Tribunal judges, and four of them were sworn in by the Pres-
ident on that very night.

Under the Constitutional Tribunal Act, a judge of the Tribunal assumes his 
or her office after taking an oath of office before the President. This means that 
a judge who has not been sworn in may not adjudicate.

On December 3, 2015 the Constitutional Tribunal ruled that two judges had 
not been chosen lawfully because the Sejm of the previous term had arrogated to 
itself the prerogatives of the successive Sejm. But three judges were chosen prop-
erly. The Constitutional Tribunal stated that swearing in those three judges was 
the duty of the President of the Republic. The Constitutional Tribunal President 
said that he would not give adjudication assignments to the judges sworn in by 
the President, and that he expected the latter to swear in the three properly chosen 
judges.

On December 4, 2015, a group of Civic Platform deputies appealed to the 
Constitutional Tribunal against (i) the Sejm’s resolutions invalidating the previous 
Sejm’s resolutions on judges’ selection, and against (ii) the resolution of Decem-
ber 2, 2015 on the selection of five judges. The Constitutional Tribunal stated 
that it had no powers to review the constitutionality of these resolutions, because 
parliamentary resolutions are not normative acts but application-of-law acts, and 
the practice of application of law is outside the purview of the Constitutional 
Tribunal.

On December 9, 2015 the Constitutional Tribunal ruled that the Act of Novem-
ber 19, 2015 is partly unconstitutional, especially because it links the beginning 
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of a judge’s term to his or her being sworn in before the President (which should 
take place within 30 days of the day on which the judge was chosen by the Sejm).

On December 22, 2015, amidst tempestuous debates, the Sejm passed yet 
another legislative amendment to the Constitutional Tribunal Act of June 25, 2015 
– promptly approved without changes by the Senate in the early hours of Decem-
ber 24, 2015. It introduced changes restricting the efficacy of Constitutional Tri-
bunal activity; in particular, Tribunal rulings on the constitutionality of statutes 
must be passed by a two-thirds majority of a panel comprising at least 13 judges, 
and cases must be adjudicated upon in the same sequence in which they have 
come into the Tribunal. Furthermore, the amended legislation took effect on the 
day of promulgation (with no vacation legis), which means that the Tribunal may 
review the constitutionality of that particular amendment only in accordance with 
the provisions of that amendment – in other words, no such review will ever be 
possible in practice. Among other provisions, a disciplinary procedure towards 
a Constitutional Tribunal judge may be initiated by the President or the Minister 
of Justice; and the Sejm, acting on a request from the General Assembly of Con-
stitutional Tribunal Judges, may dismiss a Constitutional Tribunal judge.

This amended legislation was appealed to the Constitutional Tribunal by 
a group of the opposition Civic Platform party, and also by the First President 
of the Supreme Tribunal, who asked the Constitutional Tribunal that the constitu-
tionality review of the amended legislation be based on the pre-amendment text 
of the Constitutional Tribunal Act.

The Constitutional Tribunal President has allowed two of the judges chosen 
by the current-term Sejm and sworn in by the President to perform their adjudi-
cating duties.

But three of the judges selected by the present Sejm and sworn in by the Pres-
ident are still waiting to be allowed to adjudicate.

On December 15, 2015, deputies from the Kukiz15 party and from Law and 
Justice moved to amend the Constitution. The bill they promote provides that 
Constitutional Tribunal judges will be chosen by a two-thirds majority, that the 
Constitutional Tribunal will comprise 18 judges (instead of the present 15) and 
that the term of the current judges of the Constitutional Tribunal will expire 60 
days after the Constitutional amendment takes effect.

The Prime Minister proposed an arrangement whereby eight Constitutional 
Tribunal judges would be chosen on the opposition’s recommendation, and seven 
on the recommendation of the ruling party.

On the other hand, the Constitutional Tribunal President proposed that 
the President of the Republic swear in the three judges lawfully selected by 
the Sejm of the previous term. In that case, in step with the Constitutional 
Tribunal positions being gradually vacated, those in the group of six judges 
would be given the go-ahead from the Constitutional Tribunal President for 
their adjudication duties.



286 RYSZARD PIOTROWSKI

The President of the Republic said he would be prepared to consent to the pro-
posal of the Constitutional Tribunal President – that is to swear in one of the three 
judges who were named by the previous Sejm, and whose selection was found 
to be constitutional by the Constitutional Tribunal, in order to replace the judge 
whose term expires in April. But the President said that the Sejm would first have 
to appoint that judge again, by means of a special resolution.

From the President’s point of view, the situation is crystal clear:
The Sejm has pronounced the previous Sejm’s resolutions on selection of five 

Constitutional Tribunal judges to be invalid, and the Constitutional Tribunal 
stated that it is not competent to rule on these Sejm resolutions. Consequently, 
these are binding resolutions – and the President may not swear in the three 
judges, as demanded by the Constitutional Tribunal, because that would represent 
a violation of a Sejm law; in these circumstances, the President expects that the 
Constitutional Tribunal President will give his go-ahead for adjudicating duties 
not only in respect of two out of the five judges whom he has sworn in, but also 
in respect of the remaining three.

From the standpoint of the Constitutional Tribunal President, the judges sworn 
in by the President of the Republic are all of the same status. But the Constitu-
tional Tribunal President proposes a compromise to the President, whereby the 
latter would also swear in the three lawfully appointed judges – and then the Con-
stitutional Tribunal’s membership would be gradually filled in a one-at-a-time 
manner, drawing from the group of six available judges.

It is true that six judges sit on the waiting bench, but three of them have been 
selected under the previous Sejm’s resolutions, which the present Sejm considers 
to be invalid. As for the other three judges, they have yet to be given the go-ahead 
from the Constitutional Tribunal President to engage in adjudicating work.

Let us then wait a see how the situation develops, and this will be influenced 
by both the Constitutional Tribunal President and the President of the Republic. 
The ruling party is not strong enough to amend the Constitution (which requires 
a two-thirds majority vote in the presence of at least half of the statutory number 
of the MPs).

4. However, from the point of view of the ruling party to be able to govern 
they had to bring order to the Constitutional Tribunal, which functioned based on 
an unconstitutional law, drafted – at least in part – by the leaders of the Constitu-
tional Tribunal. The Tribunal was used – at least to a certain extent – for purely 
political purposes and in order to change Poland and fulfil commitments to the 
electorate, the ruling party had to see to it that the Tribunal’s make-up is plural-
istic. Otherwise, all their efforts would be exposed to destruction by the Consti-
tutional Tribunal. This way of thinking, though, implies that the Constitutional 
Tribunal can be changed in such a way as to render it incapable of opposing the 
ruling majority. This in turn requires a constitutional amendment – because it 
means a change of the concept of state governance, away from liberal democracy 
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(also referred to as constitutional democracy) where majority rule is constrained 
by human rights and where the boundaries of authority are drawn by an autono-
mous Constitutional Tribunal comprising independent judges. As our experience 
of the recent changes in the Constitutional Tribunal Act indicates, the primacy 
of politics over law poses an existential threat to constitutional democracy.

The push to reform the Constitutional Tribunal has brought so much confu-
sion to the legal landscape and the accompanying political disputes as to allow 
the describing of the situation as being a political crisis. Here are its main points:

1) on June 25, 2015, the Sejm of the 7th term passed a Constitutional Tri-
bunal Act which authorised it to choose five new judges of the Constitutional 
Tribunal, including two judges who should have been selected only by the next 
Sejm, about to be elected;

2) the newly elected President did not swear in any of those five judges;
3) the Constitutional Tribunal found the provision which permitted the selec-

tion “in advance” of two judges to be unconstitutional, and stated that the Pres-
ident should swear in three judges – a requirement with which the President has 
not complied; for the Constitution to be respected the following should be done: 
a) the President should swear in the three judges; b) the Sejm should appoint two 
new judges in place of those who may not take an oath of office because they 
were selected in an unconstitutional manner (regular judge-selection proceedings 
should have been instituted – but that was not the case);

4) the newly elected Sejm of the 8th term passed a law authorising it to choose 
anew five judges of the Constitutional Tribunal; the Constitutional Tribunal found 
this law to be partly unconstitutional;

5) the Sejm of the 8th term said in its resolutions that the previous selection 
of five judges by the Sejm of the 7th term was unlawful;

6) the Sejm of the 8th term selected five new Constitutional Tribunal judges 
and the President swore them in; the selection took place on 2nd December, that is, 
prior to the Constitutional Tribunal’s ruling of December 3, 2015 on the then-in-
force text of the Constitutional Tribunal Act – thus, it was only on 3rd December 
that the Tribunal provided grounds for concluding that two seats on the Constitu-
tional Tribunal were vacated. On 2nd December, when the Sejm appointed the five 
new judges, there were no vacated seats on the Tribunal – because at that time 
the nine-year term of the judges selected by the 7th-term Sejm was running on the 
strength of regulations which the 8th-term Sejm later found unlawful; it is thus 
crucially important how the legal status of these regulations is judged;

7) the Constitutional Tribunal found itself incompetent to review the constitu-
tionality of (i) the appealed Sejm resolutions which declared as unlawful the res-
olutions of the 7th-term Sejm on the selection of five judges, and (ii) the 8th-term 
Sejm resolutions on the selection of five judges. Consequently these resolutions 
remain in force, which means that: a) the appointment of the judges by the pre-
vious-term Sejm is unlawful, and b) the appointment of five judges by the pres-



288 RYSZARD PIOTROWSKI

ent-term Sejm is lawful. In these circumstances, the three judges selected by the 
previous-term Sejm in a proper legal process cannot assume their offices, because 
the present-term Sejm considers as unlawful the resolutions passed by the previ-
ous-term Sejm, and the President refrains from swearing in those judges;

8) but the Constitutional Tribunal President gave his go-ahead for adjudica-
tion by two judges appointed by the present-term Sejm (to replace two judges, 
whose terms expired in December 2015); the remaining three judges who have 
been appointed by the present Sejm and sworn in by the President are waiting 
to receive from the Constitutional Tribunal President the go-ahead to adjudicate;

9) towards the end of February the Constitutional Tribunal is expected to 
review the constitutionality of amendments to the Constitutional Tribunal Act 
which were made on December 22, 2015 and which restrict the efficacy of the 
Tribunal’s activity. But when complying with these amendments (as is required 
under the amendments), the Tribunal could not review their constitutionality 
because: a) that would require a panel of 13 judges, while at present there are 12 
adjudicating judges, b) the Tribunal should set the date of the reviewing session 
in accordance with the sequence of in-flowing cases, c) the reviewing session 
must not be held within six months of the day on which parties to the proceedings 
were served notices of the session date;

10) thus, if the Constitutional Tribunal applied the provisions of the amendment 
law of December 22, 2015 to its review of the constitutionality of that very law, 
it would not be capable of ruling on that law. But it applied the provisions of the 
Constitution and of the Constitutional Tribunal Act in the wording which precedes 
the amendment of December 22, 2015, though its ruling remains unpublished in the 
Dziennik Ustaw registry of statutes (which is the prerogative of the government). 
The amendment law of December 22, 2015, just as the law of November 19, 2015, 
was passed in a hurry, without consulting the public and experts, and against oppo-
sition from the legal profession (critical opinions on the bill were presented by the 
First President of the Supreme Tribunal, the Attorney-General, the National Coun-
cil of the Judiciary. The National Bar Association, the National Council of Legal 
Counsels, and the Helsinki Foundation for Human Rights).

5. On July 22, 2016, the Sejm passed the Constitutional Tribunal Act, regulat-
ing the Tribunal’s organisation and functioning. Later on, though, the parliamen-
tary majority came to the conclusion that the legal basis for the functioning of the 
Constitutional Tribunal should be provided – along with the Constitution – by 
three statutory laws: 1) the Act for organisation of and rules of procedure before 
the Constitutional Tribunal; 2) the Act for the status of Constitutional Tribunal 
judges; and 3) the Act regulating the introduction of the Act for the organisation 
of and rules of procedure before the Constitutional Tribunal and the Act for the 
status of Constitutional Tribunal judges.

The law in force was the Constitutional Tribunal Act of July 22, 2016 (prom-
ulgated in: Dziennik Ustaw [Journal of Laws] of 2016, item 1157). Thus, soon 



 REMARKS ON THE DISPUTE OVER THE CONSTITUTIONAL... 289

after this Act was passed and judged by the Constitutional Tribunal – in judge-
ment K 39/16 (unpublished) – the legislative branch was once again proceeding to 
regulate the operation of the Constitutional Tribunal, this time in three different 
statutory laws.

Following the passage of three laws concerning the Constitutional Tribunal 
and the consequent annulment of the Constitutional Tribunal Act of July 22, 2016, 
it can be concluded that – beginning with the Act of June 25, 2015 – the makeup 
and operations of the Constitutional Tribunal have been regulated by seven dif-
ferent laws. An assumption underlying those three recently passed laws is that the 
Constitutional Tribunal’s back-up apparatus must be created anew, in separation 
from its legacy and from the existing arrangements and experiences – and this is 
something that raises serious Constitutional doubts.

The doubts are about whether the changes introduced on the basis of this 
assumption are in compliance with the principle of diligence and efficiency in the 
work of public bodies, formulated in the preamble to the Polish Constitution. 
These changes are going to result in the breaking of continuity of a public body, 
thus violating, both, the principle of a democratic state ruled by law (art. 2 of the 
Constitution) and the principle of the Constitutional Tribunal’s being independent 
of, and separate from, the other branches of government (art. 173 of the Consti-
tution). With the Constitutional Tribunal’s present organizational infrastructure 
removed – meaning that its operational continuity (or a prerequisite for the Tri-
bunal’s capacity to function) has been broken in a repression-like manner – there 
emerges the risk of dysfunctionality. The essence of this risk is that, following 
the liquidation of organisational arrangements that have evolved in the course 
of to-date development, a public institution – i.e. the Constitutional Tribunal – has 
been given a shape that prevents the “diligence and efficiency in [its] work”.

The present internal organisation of the Constitutional Tribunal and its back-up 
apparatus have developed in longstanding practice that led to the emergence 
of a group of specialists who assist the Constitutional Tribunal not only in hand-
ing out its judgements but also in contributing to the development of a Constitu-
tional culture by means of educational activity, both at home and internationally. 
The arrangements proposed by sponsors of the bill ignore this legacy, breaking 
the continuity of operation by the Constitutional Tribunal, as an institution con-
tributing to the Polish legal culture.

According to the new statutory regulation, now in force, a judge of the Con-
stitutional Tribunal whose term of office began prior to entry into force of the 
Act for Status of Constitutional Tribunal Judges may issue a statement, within 
a month of this Act entering into force, to the effect that they go into retirement 
“in connection with the introduction in the course of their term of office of new 
rules governing the performance of Tribunal judge duties”. This provision does 
not comply with art. 194.1 of the Polish Constitution, according to which Consti-
tutional Tribunal judges are chosen individually for a term of office of 9 years. 
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The law now in force, however, provides for a mechanism which makes possible 
an individualized shortening of a term of office in connection with the imposi-
tion in its duration of new rules governing the performance of Tribunal judge 
duties. In a democratic state ruled by law, a proper arrangement would be for the 
regulations introducing the law to recognise that the new rules apply to judges 
whose term of office begins after entry into force of the law in which these rules 
are spelled out.

The new regulation (Act for regulations introducing the Act for organisa-
tion of and proceedings before the Constitutional Tribunal, and Act for status 
of Constitutional Tribunal judges) introduces a previously unknown institution 
of a judge who is vested by the President of the Republic of Poland (in a deci-
sion co-signed by the Prime Minister) with temporary performance of the duties 
of Constitutional Tribunal President. This arrangement does not comply with 
art. 194.2 of the Polish Constitution, introducing the offices of President and Vice 
President of the Constitutional Tribunal, to be filled in a manner specified in the 
Constitution, i.e., through cooperation of the President of the Republic of Poland 
and the General Assembly of Constitutional Tribunal Judges. The Constitution 
rules out a situation where the Constitutional Tribunal is headed by a person 
appointed without such cooperation. A role for the Prime Minister as contributor 
to the Constitutional Tribunal appointment process has no basis in the Constitu-
tion, because the power of appointment of the President and Vice President of the 
Constitutional Tribunal is vested with the President of the Republic. This means 
that the supreme law precludes an arrangement where the Constitutional Tribunal 
is headed by a person who performs this duty on the strength of a co-signed act, 
for which the Prime Minister is responsible to the Sejm.

6. Regarding the ongoing Constitutional crisis over the Constitutional Tribu-
nal, a scenario involving the observance of the basic law does not appear to be 
a likely one – unless such a scenario leads to the expectation, however mistaken, 
that political gains can thus be scored and that the operation of the Constitutional 
Tribunal will no longer pose a threat to plans of the parliamentary majority. One 
therefore finds it hard to propose arrangements that would be acceptable to, both, 
the majority leaders and to the opposition – remembering that statute law for 
Tribunals and tribunals, i.e., institutions which the Constitution requires to be 
apolitical, should be designed in such a way as to produce arrangements that meet 
with approval across the political spectrum and reflect reasonable concern for the 
common good.
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REMARKS ON THE DISPUTE OVER THE CONSTITUTIONAL 
TRIBUNAL IN POLAND

Summary

Where a system of constitutional judicial review is in place, the concept of democracy 
is understood as rejecting claims about an unlimited will of the sovereign as the source 
of state authority, and confining democracy to such manifestations of the majority will 
which enjoy Constitutional legitimacy – meaning that they are in compliance with the 
version of a human rights culture that has been inscribed in the Constitution and which is 
embraced by Constitutional judges when delivering their adjudication.

Following the recent parliamentary and presidential elections, the political significance 
of the Constitutional Tribunal has increased enormously. Only the Constitutional 
Tribunal is capable of preventing the centre of political power (which governs over the 
legislative and executive branches) from pursuing its plans. According to parliamentary 
majority in order to change Poland and fulfil commitments to the electorate, the ruling 
party had to see to it that the Tribunal’s make-up is pluralistic. Otherwise, all their efforts 
would be exposed to destruction by the Constitutional Tribunal. This way of thinking, 
though, implies that the Constitutional Tribunal can be changed in an ordinary law 
in such a way as to render it incapable of opposing the ruling majority. Regarding the 
ongoing Constitutional crisis over the Constitutional Tribunal, a scenario involving 
the observance of the basic law does not appear to be a likely one – unless such scenario 
leads to the expectation, however mistaken, that political gains can thus be scored and 
that the operation of the Constitutional Tribunal will no longer pose a threat to plans 
of the parliamentary majority.
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WORKING TIME FLEXIBILITY AND ITS LIMITATIONS

1. INTRODUCTION

Originally, working time regulations were intended to increase the level 
of safety in the process of work1. The need for protection against excessive work-
loads resulted in daily and weekly working time limits, the obligation to ensure 
rest periods and a proper number of non-working days, as well as paid vacation 
leave. On the other hand, the last decades have brought significant economic and 
organizational changes. The traditional model of employment turned out to be 
inadequate for the circumstances in which work is performed2. The legislation 
could not ignore this phenomenon. As a result, over the recent years working time 
regulations have become much more flexible3. This tendency provokes a question 
about the limits of changes in the area of working time. Firstly, the tendency to 
flexibilize working hours must be balanced with the need to safeguard the health 
and safety of workers. Secondly, the reference points are the axiological founda-
tions of the legal system, including the paradigm of the employment relationship 
as well as the dignity and autonomy (privacy) of individuals. Thirdly, regulation 
on working time must be correlated with current policies such as life-long learn-
ing and work-life balance4.

1 The limitations on working hours for some categories of workers (mainly children) began 
the formation of the labour law in a modern sense. Working time was also among first issues 
regulated by the International Labour Orgnization. About the historical development of working 
time regulations see e.g. S. Lee, D. McCann, J. C. Messenger, Working Time Around the World, 
London–New York 2007, p. 8 et seq. and p. 24 et seq. 

2 Compare the conclusion formulated by International Labour Office, Hours of work: from 
fixed to flexible? [International Labour Conference, 93rd Session 2005], Geneva 2005, pp. 106–107. 

3 The main idea is to adjust the organization of working hours to the employer’s needs. Various 
methods of such adjustment discusses H. Paoli-Pelvey, Working time, (in:) R. Blanpain, C. Engels 
(eds.), Comparative Labour Law and Industrial Relations in Industrialized Market Economies, 
Kluwer 1993, pp. 410–417.

4 This text discusses the above-mentioned problems mainly from the European perspective. 
The aim of the article is not, however, a detailed analysis of the standards arising from the EU 
legislation. It is rather to present a broader context of the functioning of labour law regulations. 
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2. FLEXIBLE WORKING TIME FROM THE EMPLOYER’S 
PERSPECTIVE

The main objective of flexibilization is to organize working time in a more 
efficient way, respecting changes in workload and unexpected modifications 
in the process of work5. This makes it possible to avoid periods during which the 
employee is at employer’s disposal but does not perform work. Consequently, the 
“saved” working time can be utilized in periods when work is really needed. The 
recovering of working hours is not treated as overtime work and consequently it is 
not covered by overtime pay, which helps limit the costs connected with employ-
ment. To achieve these goals, the legislation must accept more flexible approach 
to normal working hours (average working week, variable daily working hours), 
relatively long reference periods and flexibilization of working time schedules, 
including various forms of working time accounts (working time banks)6. These 
solutions obviously help the employer to have work done when there is actual 
need for it, which results in a more efficient distribution of working time.

The problem of working time flexibilization has worsened with the economic 
crisis. According to the employers, a lack of flexibility may entail redundancies 
or even bankruptcies and the closing of companies. As a result, numerous Euro-
pean countries have accepted new legal instruments that have caused an increase 
in flexibility. In many cases they are applied with the involvement of the social 
partners7. Moreover, the scale of the recession means that issues that arise can-
not be solved solely by the parties to the employment relationship or even by 
social partners. Sometimes public intervention (e.g. support for short-time sys-
tems) seems to be necessary. The state may also create a legal framework encour-
aging the social dialogue8.

5 Compare H. Paoli-Pelvey, Working time, (in:) R. Blanpain, C. Engels (eds.), Comparative 
Labour Law…, p. 410.

6 See more International Labour Office, Hours of work… 
7 See more e.g. M. Tiraboschi, S. Spattini, Anti-crisis Labour Market Measures and their 

Effectivness between Flexibility and Security, (in:) T. Davulis, D. Petrylaite (eds.), Labour Market 
of 21st Century: Looking for Flexibility and Security, Cambridge 2012.

8 The role of the state has increased in times of economic crisis. Compare e.g. R. Torres, Des 
réponses partielles à la crise: coûts socio-économiques et implications pour l’action publique, 
“Revue Internationale du Travail” 2010, No. 2, pp. 249–250 and V. Glassner, M. Keune, Crise 
et politique sociale: la rôle des accords collectifs, Revue Internationale du Travail 2012, No. 4, 
pp. 383–384. The use of public funds may be justified by advantageous that can be achieved thanks 
to the intervention (e.g.; H. Ehmann, Betriebsrisikolehre und Kurzarbeit, Berlin 1979, p. 24). The 
main result that can be reached is the limitation of redundancies (M. Tiraboschi, S. Spattini, 
Anti-crisis Labour Market Measures…, (in:) T. Davulis, D. Petrylaite (eds.), Labour Market…). 
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3. INTERNATIONAL AND EUROPEAN STANDARDS

Searching for the limits on flexibilization, it is necessary to take into account 
international standards as well as requirements arising from the EU law. The 
guarantees concerning working hours traditionally constitute an important ele-
ment of the system of fundamental (human) rights9. There is also a direct link 
between working time and other values protected by the system of fundamental 
rights: employee dignity, health and safety in the process of work, employee pri-
vacy as well as family life. Basic standards have been developed in more detailed 
instruments, including ILO conventions10 and EU standards11.

There are a few remarks to be made concerning supranational stand-
ards. Firstly, some of them are of a very general character. They indicate the com-
mon values accepted by the international community but sometimes they can be 
hardly used as a real tool to evaluate technical and more detailed regulations. Sec-
ondly, some ILO conventions were prepared in the first half of the 20th century 
in a different social, economic and technological environment. As a result, they 
do not fully reflect the current position and needs of the parties to the employment 
relationship. Some standards, particularly in the area of daily working hours, are 

 9 See e.g. art. 24 Universal Declaration of Human Rights (Everyone has the right to rest 
and leisure, including reasonable limitation of working hours); art. 7 International Covenant on 
Economic, Social and Cultural Rights (the right of everyone to leisure and reasonable limitation 
of working hours, as well as remuneration for public holidays) or art. 2 European Social Charter 
(the Parties are obliged to provide for reasonable daily and weekly working hours and for public 
holidays with pay; the working week should be progressively reduced to the extent that the in-
crease of productivity and other relevant factors permit). 

10 Working time is dealt with, inter alia, the Hours of Work (Industry) Convention, 1919 
(No. 1); Hours of Work (Commerce and Offices) Convention, 1930 (No. 30); Forty-Hour Week 
Convention, 1935 (No. 47); Weekly Rest (Industry) Convention, 1921 (No. 14); Weekly Rest (Com-
merce and Offices) Convention, 1957 (No. 106) or Night Work Convention, 1990 (No. 171). The 
necessity to regulate the hours of work, including the establishment of a maximum working day 
and week, is declared in the Preamble to the ILO’s Constitution. 

11 Article 31.2 Charter of Fundamental Rights of the European Union stipulates that every 
worker has the right to the limitation of maximum working hours, to daily and weekly rest pe-
riods. At the moment more detailed requirements are provided for by the directive 2003/88/EC 
of the European Parliament and of the Council of November 4, 2003 concerning certain aspects 
of the organisation of working time (OJ L 299, 18.11.2003, pp. 9–19), hereinafter referred to as 
“directive 2003/88”. See more C. Barnard, EC Employment Law, Oxford University Press 2006, 
p. 373 et seq. and R. Blanpain, European Labour Law, Kluwer Law International 2013, pp. 745–
747. The directive e.g. defines working time, introduces minimum rest periods and breaks during 
working days, determines maximum weekly working time and reference periods, finally protects 
night and shift workers. At the same time the directive provides for various exceptions justified 
either by the nature of employment or by the agreement of the social partners. 
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of rigid character. Even from the ILO perspective their full and consequent appli-
cation may be an obstacle to the employer’s activity12.

The European standards, introduced in 1990’s and 2000’s, could be adjusted 
to the changing circumstances to a greater extent. The influence of the EU stand-
ards over domestic legal systems is, to a certain extent, ambiguous. The direc-
tive could play a protective role in countries in which the level of protection was 
relatively low. In countries with excessive statutory standards it could only sup-
plement protection in selected areas13. Moreover, one could have an impression 
that sometimes the directive has been used as justification for the flexiblization 
of working time. It would mean that its real role has been contrary to its protective 
goals. Moreover, the real importance of the directive is influenced by its legal base 
(protection of health and safety)14. Consequently they do not cover the entire field 
of the organisation of working time. Its use as a tool of social policy in a broad 
sense (work-life balance, life-long learning) is limited. Finally, the directive pro-
vides a long list of exceptions to the protective standards. It reflects the special 
character of some groups of workers and the nature of work. It also leaves the 
necessary room for social partners. Although the need to involve social partners 
is absolutely justified, it is necessary to take into account the lack of appropriate 
employee representation in many countries. Not surprisingly, the results of social 
dialogue may reflect the factual domination of the employer.

The standards determined by the conventions and directives are supplemented 
by other documents (policies and strategies)15 which play an increasingly impor-
tant role. They should not be overlooked because they reflect the most recent 
objectives of general social policy. They are also based on a comprehensive assess-
ment of the market situation. Usually, they develop the fundamental standards and 
cannot be inconsistent with the legislative measures. Two of the most important 
examples are life-long learning approach and work-life balance policy. Conse-
quently, the labour law must facilitate the reconciliation of professional duties, the 
personal development of working people and family responsibilities. As a result, 
the legislation must search for equilibrium between employers and employees 
while respecting all aspects of the social policy. The process of work must be not 

12 Compare International Labour Office, Hours of work… 
13 Very important is the unification of the concept of working time achieved thanks to the 

rulings of the Court of Justice of the European Union. See e.g. the judgments in cases C-303/98 
Sindicato de Medicos de Asistencia Publica (Simap) v Conselleria de Sanidad y Consumo de la 
Generalidad Valenciana, C-151/02 Norbert Jäger v. Landeshauptstadt Kiel or C-14/04 Abdelkader 
Dellas v Premier ministre i Ministre des Affaires sociales, du Travail et de la Solidarité. The con-
cept created by the Court limited some aspects of employment flexibility. 

14 Article 137 of the Treaty provided that the Community is to support and complement the 
activities of the Member States with a view to improving the working environment to protect 
workers’ health and safety. 

15 As regards the measures adopted by the European Union (including European employment 
strategies) see more R. Blanpain, European Labour…, p. 288 et seq. 
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only safe but also – to the extent required – stable and predictable. Otherwise, the 
achievement of the main goals of the employment strategy could be impossible.

4. FLEXIBLE WORKING TIME AND THE PARADIGM 
OF THE EMPLOYMENT RELATIONSHIP

From the point of view of employees, flexibilization it is not merely a question 
of a different allocation of time; it substantially changes the return on their time 
investment. Even when working the same number of hours as before, their possi-
bilities to address their needs and responsibilities in their personal lives deterio-
rate. Eventually, this shift in the trade-off between employers and employees may 
threaten the work relationship paradigm itself.

Despite the ongoing changes, the position of the parties to the employment 
relationship remains unequal. The employer, as an entity that runs the business, is 
entitled to make economic and organizational decisions. Consequently, it organ-
izes the process of work, whereas the employee performs work in conditions 
of subordination. As a rule, the employee must follow the instructions issued by 
the employer, even if he/she is expected to be creative. The potential participation 
of employee representatives does not profoundly change the relationship between 
the employer and its workers, either. The managerial power is still on the employ-
er’s part. Moreover, the employer is the main beneficiary of the gain coming 
from the activity16, whereas remuneration does not increase with an improvement 
in the company’s situation. Furthermore, the employment relationship creates 
a stable link between the parties. As a result, the employee, who is obliged to stay 
at the employer’s disposal, cannot safeguard his or her interests by commencing 
other activities. From the employee’s perspective, the employment relationship 
still constitutes the main source of income and the loss of remuneration cannot 
be compensated.

The position of the parties justifies the need for protection and basic stability 
within the employment relationship. The employer’s prerogatives cannot interfere 
with the protection of health and safety in the strict sense (rest periods, maximum 
working hours, protection of night workers). Health and safety at the workplace 
remain the fundamental requirement concerning the organization of the pro-
cess of work17. In a broader perspective it is, however, not enough. The provi-
sions on working time must reflect the nature of the employment relationship 

16 Compare H.-J. Kalb, Rechtsgrundlage und Reichweite der Betriebsrisikolehre, Ber-
lin 1977, p. 84.

17 In some cases, additional protection of health and safety is necessary (e.g. pregnant work-
ers, young workers). 
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and must guarantee its social utility. Consequently, the employment relationship 
should guarantee a stable scope of employment (the number of working hours). 
A decrease in the number of working hours may have very serious consequences 
for the situation of the employee. Any unilateral amendments by the employer 
should be, as a rule, excluded. The law must search for equilibrium between flex-
ibility (employer) and stabilization (employee). When it is necessary to reduce 
the number of working hours (short-time work), the legislation should mitigate 
the negative consequences for the employee.

5. THE POSITION OF SOCIAL PARTNERS

Another problem is the position of social partners. Without a doubt they have 
a major role to play in the restructuring of legal regulations regarding working 
time. The involvement of employee representatives is accepted or even expected18. 
It increases the chance for developing mutually acceptable solutions. The legisla-
tion may step back, leaving room for social partners. This tendency respects the 
autonomy of individuals and their groups and is appropriate in the system of polit-
ical democracy. As far as the basic (fundamental) guarantees are not affected, the 
consent of employee representatives may be treated as sufficient legitimization 
for the flexibilization of working time.

At the same time, social dialogue must be based on equilibrium between employ-
ers and employees. Only when this condition is met may the industrial relationships 
lead to a compromise19. However, striking a balance is more and more difficult. 
The most general reason is the economic crisis, which has restricted the scope for 
negotiations. In many countries collective bargaining of a sectoral or territorial 
character has lost its importance. On the other hand, company-level negotiations 
are connected with specific risks, e.g. leading to the domination of the employer. 
Moreover, in some countries there is no appropriate representation of employee 
interests. Trade unions are losing their negotiating power20. Theoretically, they 
could be replaced by elected bodies21, but their bargaining mandate is not as obvious 

18 The finest example is art. 18 directive 2003/88 which allows dererogations from daily and 
weekly rests, breaks during working day, protection of night workers and calculation periods by 
means of collective agreements. 

19 Thanks to equlibrium between social partners collective agreements may improve the po-
sition of workers (e.g. F. Gamillscheg, Kollektives Arbeitsrecht, Band I: Grundlagen, Koalitions-
freiheit, Tarifvertrag, Arbeitskampf und Schlichtung, München 1997, p. 11). 

20 Among other reasons, this is a consequence of the decrease in the number of trade unions 
members. 

21 One can observe a growing importance of elected bodies (M. Biagi, M. Tiraboschi, Forms 
of Employee Representational Participation, (in:) R. Blanpain (ed.), Comparative Labour Law and 
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as it is in the case of trade unions. In addition, a stable and strong second channel 
of representation exists only in some European systems. For instance, the major-
ity of Central and European countries have not established elected representation 
which could effectively represent employees (also in the absence of trade unions). 
The need for strong representation is particularly important as regards the amend-
ments which modify the content of the employment relationship.

Moreover, in times of economic crisis, social dialogue requires public sup-
port. This applies to both the creation of legal framework for negotiations and 
the introduction of programs (social plans) that supplement the activity of employ-
ers and employees. The latter solution is particularly important when collective 
agreements are detrimental for employees (e.g. short-time work)22. The affected 
employees should be entitled to appropriate compensation, but social partners are 
usually too weak to safeguard the necessary level of income. More and more often, 
the solution is the use of social insurance or special funds that finance subsidies.

6. WORKING HOURS

The limitations on working hours have determined the development of labour 
law. Nowadays, the number of regular weekly working hours in developed coun-
tries seems to be relatively stable. There are, however, significant differences as 
regards the methods of protection. In some European countries it is based on rest 
periods and maximum weekly working time only (this group has been extended 
over the recent years). In other states daily and weekly working hours are still 
regulated by legislation. The first solution is much more flexible. A great role 
can be played by social partners. However, over recent years significant changes 
have occurred also within the second group. There is more room for the extension 
of daily working hours balanced by the shortening of working time on other days 
or days off while the average weekly norm is maintained. The legislation usually 
offers some possibilities to extend working time (to 9, 10 or even 12 hours per 
day). The process of flexibilization of daily working hours seems to be unavoid-
able. This flexibilization is achieved by means of collective agreements or even 
individual employment contracts.

Flexibility is also connected with the fact that the limit on weekly working 
hours is based on the average, which enables the diversification of workload 
depending on the employer’s needs. The key point is the length of the reference 

Industrial Relations in Industrialized Market Economies, Kluwer Law International 2004, p. 466 
et seq.). 

22 Such solutions enable, however, the maintanance of workplaces (e.g. B. Hepple, Flexibility 
and Security of Employment, (in:) R. Blanpain, C. Engels (eds.), Comparative Labour Law and 
Industrial Relations in Industrialized Market Economies, Kluwer 1993, p. 262). 
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(calculating) periods. In the past, the reference periods were relatively short (the 
basic reference period provided for by the directive 2003/88 should not exceed 
4 months). The situation has changed over the recent decades. One of the most 
important postulates concerning the organization of work is the “annualization” 
of working hours. It offers more efficient use of working time but may also lead 
to a serious accumulation of working hours. In majority of European countries 
longer reference periods (in a legal framework created by the directive) have 
been allowed. Usually, they are introduced by means of collective agreements23. 
Because of the consequences of this solution, the legislation should safeguard 
basic protective standards and create a legal framework to guarantee equilibrium 
between social partners.

Another problem is overtime work which may be particularly needed in times 
of economic instability. The employer does not have to engage additional 
workers and consequently may avoid redundancies when the demand for work 
decreases. Thus, it mitigates the risk connected with running an enterprise. At the 
same time, additional working hours may contradict other elements of the employ-
ment strategy and also create an obstacle to creating new workplaces. As a result, 
the law should limit the possibility of using overtime work. As a rule, it should 
be treated as an extraordinary solution connected with additional payments for 
employees (the ILO standards may be treated as a minimum24).

The next point is the accumulation of working hours. In some countries, work-
ing hours from various employment relationships are summed up. This solution 
contributes to the effective protection of employee health and safety. Such a con-
struction protects the employee not only against a single employer but also against 
the functioning of the labour market. On the other hand, it deeply influences 
the autonomy of the will of the workers. One should not overlook that in many 
countries employees – due to the relatively low level of income – are forced to 
hold several jobs. As a result, strict rules concerning the accumulation of working 
time may turn out to be detrimental to employees and their families. At the same 
time, the lack of protective standards can be considered as a threat for the basic 
assumptions of the system. As a result, the accumulation of working hours seems 
to be one of the most complicated problems.

Then, the employers are more and more frequently searching for forms 
of employment in which there is no specific number of working hours. Thanks 
to this solution the employer adjusts the workload to the current needs mitigating 
the economic risk25. This form of employment can be, however, highly disadvan-

23 Such exception is provided for by art. 18 directive 2003/88. 
24 Article 6.2 ILO Convention No. 1 and art. 7.4 ILO Convention No. 30 provide that the rate 

of pay for overtime shall, as a rule, not be less than one and one-quarter times the regular rate.
25 J. Royot, Security of Employment and Employability (in:) R. Blanpain (ed.), Comparative 

Labour Law and Industrial Relations in Industrialized Market Economies, Kluwer Law Interna-
tional 2004, p. 383. 
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tageous for employees. There are no guarantees concerning the scope of employ-
ment and consequently the level of remuneration. Forms of employment without 
a fixed number of working hours are, inter alia, work on call and zero hours con-
tracts. The first solution may be accepted under some additional conditions. The 
law or collective agreements should determine the minimum number of hours 
for which the employee is to be paid, the appropriate period of notice and the 
minimum number of consecutive hours for which the employee may perform his 
or her duties. It guarantees the minimum level of stabilization. Work on call may 
be also limited to specific groups of employees to give them access to the labour 
market26. More radical are zero hours contracts, where the employer is absolutely 
free as regards the amount of work. This construction entirely modifies the para-
digm of the employment relationship and deprives the employees of fundamental 
protective standards. One can raise a question whether it is still an employment 
relationship?

Finally, over the recent years one can observe a growing popularity of various 
forms of short-time work27. The reduction of working hours entails the reduc-
tion in remuneration. It helps to avoid redundancies28. Usually the consequences 
of short-time are mitigated by the public support. As a result, the employees 
affected by short-time work receive partial compensation. In times of economic 
crisis the involvement of public funds has significantly increased. It concerns 
even these countries which, in the past, rejected such solutions as an unaccept-
able interference with the functioning of the market. It can be justified by the 
extraordinary nature of obstacles and the need to protect the entire labour market. 
Short-time work profoundly changes the nature of the employment relationship 
and the positions of its parties. However, it seems to be unavoidable due to ongo-
ing economic and social processes29.

7. SCHEDULES OF WORKING TIME

The level of flexibility and efficiency of the organization of work is strictly 
connected with schedules of working time. On the one hand, the organization 
of the working hours constitutes one of the employer’s prerogatives and may be 

26 See e.g. M. Tiraboschi, The Italian Labour Market after the Biagi Reform, “The Interna-
tional Journal of Comparative Labour Law and Industrial Relations” 2005, No. 21, issue 2, p. 189. 

27 This solution has a long history in some European countries. See e.g. W. T. Holzmay-
er, Kurzarbeitgeld und Schlechtwettergeld: ein entwicklungsgeschichtlicher Vergleich, Schäuble 
1989 or B. Silhol, Le chômage partiel, Paris 1998. 

28 B. Hepple, Flexibility and Security…, (in:) R. Blanpain, C. Engels (ed.), Comparative La-
bour Law…, p. 262.

29 See more V. Glassner, M. Keune, Crise et politique sociale…
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derived from the idea of subordination. On the other hand, the planning of work-
ing time increases the transparency and certainty of the process of work. The 
employee who knows his or her schedule in advance may organize his or her 
activity outside the workplace30. Consequently, the obligation to plan the process 
of work is considered to be the minimum requirement adressed to employers.
It can be supplemented by the involvment of employee representatives (including 
elected bodies). The engagement of employee representatives can improve the 
level of protection of the workers’s interests (including their position and spe-
cial needs). From this perspectective, compulsory negotiations with trade unions 
or elected bodies are entirely acceptable.

Another problem is regarding standards of planning. They can be partially 
derived from the international and European law and partially from employ-
ment strategies. Firstly, the employee should be informed of his or her schedule 
of working time in advance. The period of notice should be resonable from the 
perspective of employee private life. Secondly, the schedule should cover a rea-
sonable period of time. If the reference period is long, schedules can be drafted for 
shorter periods, but still acceptable for employees (e.g. 1 month). Thirdly, the law 
should determine the mechanism of changes to the schedules. Such a possibility 
should exist only in important cases, when the employer’s interest prevails over 
the need to guarantee a stable schedule of work31.

The legislation and/or collective agreements should not overlook the posi-
tion of employees with special needs (including familiy duties and various forms 
of individual development). The law should create an effective mechanism that 
would enable them to influence their working time schedules. The possible solu-
tion is to make an employee’s demand binding for the employer unless it is impos-
sible due to organizational reasons.

Going further, one must refer to special forms of the organisation of working 
time. One of the most important examples are working time accounts that are 
partially based on the idea of adjusting working hours to the employer’s (and 
sometimes also employee’s) changing needs32. The law should determine the con-
ditions and mechanism of the functionning of accounts. The protective mech-
anisms are necessary when the decision to use working hours is made up by 
the employer. The application of the account must not entail complete freedom 
in shaping the schedules. Even in this case, the basic requirements concerning 
planning should apply.

30 The organization of working time should be a compromise between the needs of the parties 
(International Labour Office, Hours of work…, pp. 53 and 60).

31 Compare e.g. F. Marhold, M. Friedrich, Österreichisches Arbeitsrecht, Wien–New York 
2006, p. 76. 

32 Working time accounts are popular in some European countries, e.g. Austria and Germany. 
See e.g. P. Hanau, A. Veit, Das neue Recht der Arbeitszeitkonten: Wertguthaben, Altersteilzeit, 
Flexikonten, München 2012. 
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The most radical form of the organization of working time is the elimination 
of working time schedules. The employee is provided with tasks and decides freely 
about their fulfillment. Such a solution may be justified by the nature of employ-
ment (e.g. managerial staff). Moreover, it can be advantageous for both parties to 
the employment relationship. There are, however, two threats. Firstly, the elimi-
nation of schedules may lead to an increase in workload. It is necessary to guar-
antee that the employee will be charged with work that can be performed within 
a number of hours comparable with those arising from traditional schedules. The 
elimination of schedules should not automatically exclude overtime work, either. 
It may still appear if the employee is provided with additional tasks or atypical 
duties. Secondly, the elimination of the schedule may lead to abuses. Therefore 
it is very important to guarantee that this solution is applied only in cases justified 
by the nature of work.

Schedules of working time may be also limited by additional requirements 
concerning night work and shift work. Minimum conditions in this area are deter-
mined by the directive which expressly referred to the ILO’s standards. Another 
problem is the limitation on work on specific days (e.g. the ban on Sunday work). 
However, the directive 2003/88 does not prohibit Sunday work any more33 the 
question on employment on holidays remains disputable.

8. CONCLUSIONS

Over the recent decades working time regulations have been profoundly mod-
ified. The main direction of working time development is flexiblizitation. It ena-
bles the adaptation of the work process to the changing needs of the employers, 
which results in an increase in the effectiveness of the employment relationship. 
The flexibilization is connected, inter alia, with balancing working hours, long 
reference periods, the changing approach to overtime work as well as more flex-
ible schedules of work.

On the other hand, the law must offer a necessary level of protection for 
workers. This need has been brought to light by the the economic crisis and its 
influence on the labour market. Flexibilization has its limits. They are deter-
mined by the paradigm of the employment relationship (based on the employee’s 
dignity), the need to protect the health and safety of workers, as well as by the 
main assumptions of the social strategy, including life-long learning and work-
life balance policies. Working time regulations must be useful for employers, but 
at the same time should be adjusted to the conditions of work and the employ-

33 The prohibition of Sunday work was connected with the legal basis of the directive. See 
more C. Barnard, EC Employment Law…, p. 580. 
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ee’s needs. A very important role in the achievement of this objective may be 
played by social dialogue, which helps to strike a balance in industrial relation-
ships. However, it is possible only when there is an equilibrium between social 
partners. Otherwise, the employers may dominate collective negotiations. One 
of the most important questions for the future is the personal scope of protection.

WORKING TIME FLEXIBILITY AND ITS LIMITATIONS

Summary

Originally, working time regulations were intended to increase the level of safety 
in the process of work. As a result, working time regulations were relatively stable and 
rigid. The traditional organization of working time turned out to be inadequate for 
circumstances in which work is performed. Over recent decades working time regulations 
have been profoundly flexiblized. This result has been achieved thanks to various legal 
instruments such as the extension of daily working time, longer reference periods for 
weekly working hours or more flexible schedules of working time (e.g. banks or accounts 
of working hours). However, the flexibilization of working time must confront with 
numerous limitations. First of all, they arise from fundamental rights and international 
standards as well as from the standards determined by the European Union. Important 
criteria of assessment are also European strategies such as work-life balance or life long 
learning. Finally the question of the paradigm of the employment relationship must be 
answered. The actual position of the parties thereto does not justify the significant change 
in the division of risk connected with employment.
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THE HANS ISLAND DISPUTE AND THE DOCTRINE 
OF OCCUPATION

The world’s media attention focused on the Arctic issues again, at least for 
a blink of an eye, when the Kingdom of Denmark announced its claim to a large 
portion of the Arctic continental shelf, overlapping the previously notified claims 
of other Arctic nations1 and again one and a half years later, when the Russian 
Federation did basically the same thing2. This event reminds us of other unsettled 
territorial disputes in the Arctic. The struggle for a little rock called Hans Island 
is particularly important in this context. Firstly, in this case as well, Denmark 
is one of the claimants. Secondly, the Hans Island issue is the latest sovereignty 
dispute over a piece of land in the whole Arctic. As such, unlike than the con-
tinental shelf claims, it cannot be decided according to the UN Convention on 
The Law of The Sea. It is often suggested that the Hans Island dispute should 
be concluded as a compromise between Canada and Denmark3, yet it is worth 

1 O. Mikkelsen, Denmark to claim slice of continental shelf in Arctic Ocean, “Reuters”, 
December 15, 2014, accessed at http://www.reuters.com/article/2014/12/15/us-denmark-arc-
tic-idUSKBN0JT0S620141215 (visited October 9, 2016); Frozen Conflict. Denmark claims the 
North Pole, “The Economist”, December 20, 2014 accessed at http://www.economist.com/news/
international/21636756-denmark-claims-north-pole-frozen-conflict (visited October 9, 2016); 
P. Barkham, Why does Denmark think it can lay claim to the north pole?, “The Guardian”, Decem-
ber 16, 2014, accessed at http://www.theguardian.com/world/shortcuts/2014/dec/16/why-denmark-
thinks-it-can-lay-claim-to-north-pole (visited October 9, 2016). 

2 A. E. Kramer, Russia Stakes New Claim to Expanse in the Arctic, “The New York Times”, 
August 4, 2015, accessed at http://www.nytimes.com/2015/08/05/world/europe/kremlin-stakes-
claim-to-arctic-expanse-and-its-resources.html (visited October 9, 2016); Russia laiys claim to 
vast area of Arctic, “The Guardian”, August 4, 2015, accessed at https://www.theguardian.com/
world/2015/aug/04/russia-lays-claim-to-vast-areas-of-arctic-seabed (visited October 9, 2016); 
R. Garver, Move Over, Santa: Putin Claims the North Pole, “The Fiscal Times”, August 6, 2015, 
accessed at http://www.cnbc.com/2015/08/06/move-over-santa-putin-claims-the-north-pole.html 
(visited October 9, 2016). 

3 Ch. Stevenson, Hans off!: The Struggle for Hans Island and the Potential Ramifications 
for International Border Dispute Resolution, “Boston College International & Comparative Law 
Review” 2007, Vol. 30, p. 274; J. Ibbitson, Dispute over Hans Island nears resolution. Now for the 
Beaufort Sea, “Globe and Mail”, January 26, 2011, accessed at http://www.theglobeandmail.com/
news/politics/dispute-over-hans-island-nears-resolution-now-for-the-beaufort-sea/article563692/ 
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considering whether the claims of the contesting nations have any value under the 
traditional doctrines of international law. The purpose of this article is therefore 
to analyze how the doctrine of occupation applies to the case of Hans Island. 
Such a formulation of the topic derives from a simple historical intuition. As the 
whole concept of occupation was designed in the epoch of great discoveries as 
a legal title to newly discovered lands, it seems clear that there is a possibility that 
it should apply to an uninhabited islet discovered barely 140 years ago.

1. HISTORICAL AND THEORETICAL BASIS OF THE DOCTRINE 
OF OCCUPATION

As one of the timeless classics of the international law stated, “occupation 
is the act of appropriation by a State by which it intentionally acquires sovereignty 
over such territory as it is at the time not under the sovereignty of another state”4. 
This mode of acquisition of state territory was derived directly from Roman law5. 
The discovery of the New World changed the European perspective in many 
aspects, particularly in their understanding of international legal issues6. Euro-
pean legal scholars of the early modern age sought for an institution suitable to 
justify the claims laid by European powers to the lands discovered and conquered 
by them. They found an inspiration in the Roman private law concept of occu-
patio – a mode of acquiring ownership of the ownerless thing merely by taking 
it into possession7. This idea was abstracted from the private law context and 
placed on the international level by such authors as Vitoria, Grotius or Vattel. The 
main doctrinal dispute that arose concerned the mode of taking the terra nullius 
into possession. Scholars seem to agree that the fact of discovery alone was never 
regarded as granting more than the right to later appropriation8. In other words, 
the mere discovery can give only an inchoate title9. The question concerning the 

(visited October 9, 2016); M. Byers, J. Baker, International Law and the Arctic, Cambridge Univer-
sity Press 2013, p. 16; M. Byers, Creative thinking on sovereignty, July 3, 2014, accessed at http://
byers.typepad.com/arctic/2014/03/creative-thinking-on-sovereignty.html#more (visited October 
9, 2016). 

4 L. Oppenheim, H. Lauterpacht, International Law. A Treatise, London−New York−Toronto 
1958, p. 555.

5 R. Lesaffer, Argument from Roman Law in Current International Law: Occupation and 
Acquisitive Prescription, “The European Journal of International Law” 2005, Vol. 16, pp. 25–58.

6 A. Truyol y Serra, The Discovery of the New World and International Law, “University 
of Toledo Law Review” 1971, No. 43, p. 309.

7 Justinian’s “Digest” (D. 41.1.3.pr) and “Institutions” (I. 2.1.12). 
8 F. A. von der Heydte, Discovery, Symbolic Annexation and Virtual Effectivenes in Interna-

tional Law, “The American Journal of International Law” 1935, Vol. 29, No. 3, p. 452.
9 M. N. Shaw, International Law, 5th ed., Cambridge University Press 2003, pp. 425–426.
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appropriation was whether a symbolic act of taking into possession would be 
considered as sufficient, or whether the effective control over the territory was 
necessary. Finally the latter seemed to prevail, both in scholarly thinking and 
in state practice. Yet it is of crucial importance for this analysis to determine what 
“effective occupation” actually means.

A classic case of effective occupation can be done by a settlement on the 
territory, accompanied by some formal acts announcing the intention of keeping 
the territory under the sovereignty of the occupying state, e.g. a proclamation or 
hoisting of a flag10. Yet it is rather clear that such firm requirements are not nec-
essary in every particular case. All geographical factors such as location, climate 
etc. are relevant and have been regarded as such by both international courts and 
arbiters. As Shaw emphasises, “the effectiveness of the occupation may indeed be 
relative and may in certain rare circumstances be little more than symbolic”11. 
To go even further, it can be stated that in certain cases purely symbolic actions 
were considered to suffice in creating a valid title. The 19th and 20th century prac-
tice of some states gives us some strong examples. Firstly, during the late 19th 
century race for uninhabited Pacific islands, both Great Britain and the United 
States acquired such pieces of land by performance of symbolic acts, either an 
act of possession or a declaration of protectorate. Many of such actions have not 
been followed by any actual occupation for years, but there is no case for denying 
the sovereign rights of one of the two competitors by the other12. Such practice 
concerning uninhabited small islands was confirmed by the result of arbitration 
between France and Mexico, awarded by the King of Italy in the Clipperton Island 
Case13. Another crucial element of argumentation for the thesis that occupation 
may in particular circumstances “be little more than symbolic” was provided by 
circumpolar territorial issues, which clearly relate strongly to the discussed topic.

2. OCCUPATION AND THE POLAR AREAS

Due to obvious geographical and climatic conditions, the polar areas were 
the last to attract the attention of modern states as potential territories to take any 
political or economical advantaged of. Prior to the second half of the 19th cen-
tury, famous efforts to discover the North Western Passage and whaling activities 

10 F. A. von der Heydte, Discovery..., pp. 452–453; L. Oppenheim, H. Lauterpacht, Internatio-
nal Law..., pp. 557–558.

11 M. N. Shaw, International Law..., p. 434.
12 B. Orent, P. Reinsch, Sovereignty over Islands in the Pacific, “The American Journal of In-

ternational Law” 1941, Vol. 35, No. 3 , p. 450.
13 Judicial Decision Involving Questions of International Law. France–Mexico. “The Amer-

ican Journal of International Law” 1932, Vol. 26, No. 2, pp. 390–394.
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were probably the only significant economical and political issues in the Arctic. 
It is therefore not surprising that “a number of Arctic islands held ambiguous 
jurisdictional status at the start of the 20th Century: Svalbard, Greenland, Jan 
Mayen, Franz Josef Land, and Wrangel Island were generally considered to be 
terra nullius”14. In the context of the doctrine of occupation the case of Eastern 
Greenland seems to have particular importance simply because it is the only case 
involving a territorial question in the Arctic to be decided by an international 
tribunal15. Shortly before it was decided, Norwegian scholar G. Smedal argued 
in his renowned article that even in polar regions effective occupation should 
be needed to establish a sovereignty title16, but it should be remembered that the 
author was notably committed to the Norwegian efforts to acquire sovereignty 
over, the so-called, Erik the Red’s Land17 and the opposite theory spoke for Den-
mark, which claimed sovereignty over the eastern shores of the largest island 
in the world although it was rather obvious that it exercised hardly any effective 
control. Smedal was therefore determined to prove that Denmark possessed no 
sovereignty title to Eastern Greenland since it could be derived from effective 
occupation only. This political aim was the main concern of his analysis. Never-
theless, the final judgment of the Permanent Court of International Justice of April 
5, 1933, showed – nearly contrary to the traditional views on occupation – “not 
only how very small a part, if any, actual control or possession played in the cre-
ation of what was deemed to be an ancient and basic right of sovereignty, but also 
how small an amount of control, measured geographically or otherwise, sufficed, 
under the circumstances, to yield to the modern inheritor and existing possessor 
of that right of sovereignty, a vast and unoccupied and unclaimed island”18. Refer-
ring more directly to the problem of occupation it should be underlined that this 
judgment confirms that international law permits a flexible standard of acquir-
ing sovereignty, depending upon the circumstances of the territory, particularly 
in remote polar areas19. This “flexibility” is of special importance for Hans Island 
which can undoubtedly be described as a “remote polar area”.

The Eastern Greenland case concerned the lands that bear resemblance to 
Hans Island due to climatic conditions and geographical proximity, yet there are 

14 A. Grydehøj, A. Grydehøj, M. Ackrén, The Globalization of the Arctic: Negotiating Sov-
ereignty and Building Communities in Svalbard, Norway, “Island Studies Journal” 2012, Vol. 7, 
No. 1, p. 100.

15 J. Cavell, Historical Evidence and the Eastern Greenland Case, “Arctic” 2008, Vol. 61, 
No. 4, pp. 433–441.

16 G. Smedal, Acquisition of Sovereignty over Polar Areas, “Skriften om Svalbard og Oshavet” 
1931, Vol. 36.

17 F. Skarstein, Erik the Red’s Land: the land that never was, “Polar Research” 2006, Vol. 25, 
No. 2, pp. 173–179.

18 Ch. C. Hyde, The Case Concerning the Legal Status of Eastern Greenland, “The American 
Journal of International Law” 1933, Vol. 27, No. 4, pp. 736–737.

19 J. Cavell, Historical Evidence..., pp. 433–434.
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obviously many differences as well. Primarily the islet discussed in this article is 
a separate piece of land and not a portion of a land mass on which any of the com-
peting parties has already established its colonies. Therefore this issue requires 
reference to more examples. Von der Heydte20 indicates another, perhaps the most 
relevant to the Hans Island case. Norwegian annexation of the remote and icy 
Bouvet Island in the southern Atlantic was performed solely by symbolic actions, 
but, after initial dispute, was finally recognized by Great Britain (the British had 
hoisted the Union Jack on its shores before any Norwegian actions), which decided 
to abandon its claim to this piece of land.

Other territorial disputes in polar regions, while complex and interesting by 
themselves, seem to have less resemblance to Dano-Canadian dispute. At the 
beginning of the 20th century the vast Svalbard archipelago was claimed by many 
European powers. Their arguments were mostly based on historical discoveries 
and activities on these arctic islands21. The case of Svalbard was finally resolved 
by the Spitsbergen Treaty, so these arguments seem to have no importance for the 
eventual universal recognition of Norway’s sovereignty. If not for the treaty, 
the competing claims would have been decided, probably, on the basis of the doc-
trine of occupation and historical arguments, reaching back many centuries, such 
as in the Eastern Greenland case. Nevertheless, occupation still constitutes the 
Norwegian title to Svalbard in relation to states not parties to the Treaty22, while 
the peaceful exercise of sovereignty by Norway is today beyond any doubt.

3. HANS ISLAND AS A TERRA NULLIUS

To decide whether the doctrine of occupation applies at all in a particular case, 
it must be determined if the relevant territory could ever have been considered 
as a territory that belongs to no one (terra nullius). Canadian authors sometimes 
seem to suggest that Hans Island was intended to be included within the entire 
Arctic Archipelago that Britain handed over to Canada23, yet there is hardly any 
evidence for that in the text of the relevant Order-in-Council of July 31, 1880, nor 
in the later proclamations of the Canadian government. Moreover, “what Brit-
ain had transferred with regard to the islands discovered by its own explorers 

20 F. A. von der Heydte, Discovery..., p. 463.
21 A. Grydehøj, Informal Diplomacy in Norway’s Svalbard Policy: The Intersection of Local 

Community Development and Arctic International Relations, “Global Change, Peace & Security” 
2013, Vol. 26, No. 1.

22 G. Ulfstein, The Svalbard Treaty. From Terra Nullius to Norwegian Sovereignty, Scandina-
vian University Press, Oslo 1995, p. 169.

23 G. Killaby, “Great Game in Cold Climate”. Canada’s Arctic Sovereignty in Question, “Ca-
nadian Military Journal”, Winter 2005–2006, p. 32.
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was not a perfected title. Rather, it was an ’inchoate’ title, based on discovery 
and proclamations of ownership only. To perfect Canada’s claim, the British acts 
of possession would have to be followed up by acts of occupation”24. During the 
following decades, Canada did a lot to substantiate its claims, but Hans Island 
seems not to have been taken into consideration for a long time. The crucial Cana-
dian documents that concern Arctic sovereignty from the first half of the 20th 
century did not mention this island at all25. The Kennedy Channel was mentioned 
many times in those documents as a part of the eastern border of Canadian inter-
est, yet it would be hard to deduce how those records refer to a tiny island located 
directly in the middle of this strait.

The Danes, on the other hand, tend to suggest that the Island was discovered 
“with the participation of the famous Greenlander Hans Hendrik of Fiskenæs-
set”26; yet such a fact has no legal relevance at all. Firstly, since it is obvious that 
Henddrik, whose first name the Island bears until today, without a doubt a Danish 
subject, was only an individual taking part in an American polar expedition. Sec-
ondly, as was emphasized above, it is widely agreed that the mere fact of discov-
ery does not create any title to territory. Another Danish thesis of geological and 
geomorphologic evidence for the connection of Hans Island to Greenland was, 
in my opinion, rightly countered by the Canadians as irrelevant with respect to an 
island that lies within sight of opposing coastlines27. Finally, the last Danish argu-
ment is based on the past presence of the Inuit from Greenland, who supposedly 
had been visiting the Islet and used it “as an ideal vantage point to get an overview 
of the ice situation and of the hunting prospects, especially for polar bears and 
seals”28. The Canadians tend to consider this argument as the strongest one, but 
still hardly decisive due to the fact that same Inuit often travelled far more into the 
territories that are now universally regarded as Canadian29. Some of the Canadian 

24 J. Cavell, Sector Claims and Counter-Claims: Joseph Elzéar Bernier, the Canadian Gov-
ernment, and Arctic Sovereignty, 1898–1934, “Polar Record” 2014, Vol. 50, issue 3, p. 294.

25 The islet is never mentioned in any of the documents included in a complex collection 
made by P. Kikkert, P. W. Lackenbauer, Legal Appraisals of Canada’s Arctic Sovereignty. Key 
Documents 1905–56. Centre for Military and Strategic Studies, University of Calgary; Centre 
of Foreign Policy and Federalism, St. Jerome Univeristy 2014, No. 2.

26 P. E. D. Kristensen, Ambassador of Denmark, Letter to the Editor, “Ottawa Citizen”, July 
28, 2005, accessed at http://byers.typepad.com/arctic/2009/02/hans-island-denmark-responds.
html (visited October 9, 2016).

27 M. Byers, J. Baker, International Law..., p. 12.
28 T. Høyem, Mr. Graham, you should have told us you were coming, “Globe and Mail”, July 

29, 2005, accessed at http://byers.typepad.com/arctic/2008/11/mr-graham-you-should-have-told-
us-you-were-coming.html#more (visited October 9, 2016). See also: K. Harper, Give it to Denmark, 
“The Globe and Mail”, July 27, 2005, accessed at http://www.theglobeandmail.com/globe-debate/
letters/give-it-to-denmark/article4119567/ (visited October 9, 2016); R. Boswell, Hans Island was 
ours first, Greenland says, “Ottawa Citizen”, May 29, 2008, accessed at http://byers.typepad.com/
arctic/2008/12/hans-island-was-ours-first-greenland-says.html (visited October 9, 2016).

29 M. Byers, J. Baker, International Law..., p. 12.
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authors even indirectly suggest that this Danish argument is unreliable, since the 
indigenous inhabitants of the Thule region – the Inughuit – had their historic 
hunting grounds extending from Cape York in the south to the Humboldt Glacier 
in the north, which is quite far south from Hans Island30.

Thus leaving all such arguments aside, it should be stated after Stevenson31 
and Breyer32 that Hans Island was not an issue until the discussion to determine 
the maritime boundary between Canada and Greenland in the early 1970s. No 
activity prior to that time aimed on establishing a title to Hans Island of either 
of the states has been reported. Danes and Canadians seem not to agree whether 
any geological Canadian activity really took place on the Island in the 1950s33; 
but if the doctrine of occupation is to be considered as being applicable, it is 
only the direct action of the state with a clear intention to establish sovereignty 
rights over a territory that matters. Since neither of the contesting parties had ever 
pointed out any direct action that could be regarded as such, it can be presumed 
with a high degree of certainty that no such action ever took place before the 
dispute arose on the occasion of establishing the maritime border in the Nares 
Strait. Similar opinion was expressed by Byers, who stated that it is possible that 
neither state has perfected its title and that Hans Island might never have been 
colonized34. Therefore it seems justified to think that, at least until that time, 
Hans Island was in fact a small portion of land under no sovereign power. Byers 
suggested that it was the Inuit who arguably retain any pre-existing, pre-colonial 
rights35. However, according to the long-established approach to the doctrines 
concerning acquisition of sovereign rights36, this does not imply the exclusion 
of such a territory from the possibility of occupation by a state.

Another important question arises from what happened during the negotia-
tions prior to the signing of the delimitation of the continental shelf agreement on 
December 17, 1973. Since both states couldn’t agree on the status of the Island, 
it is rather clear that they both considered it as their possession. In other words 
it can be stated that both Canada and Denmark did not, and furthermore, do not 
consider Hans Island to be terra nullius. However, this fact should not have any 
influence on recognizing the Island as belonging to no-one, since, as was justi-

30 J. Cavell, J. Noakes, Acts of Occupation. Canada and the Arctic Sovereignty 1918–25, 
University of British Columbia Press, Vancouver 2010.

31 Ch. Stevenson, Hans off!..., p. 265.
32 M. Byers, J. Baker, International Law..., pp. 11–12.
33 P. R. Dawes, T. Tukiainen, Hans Ø, celebrated island of Nares Strait between Greenland 

and Canada: from dog-sledge to satellite mapping, “Geological Survey of Denmark and Green-
land Bulletin” 2008, Vol. 15, p. 77.

34 M. Byers, Creative thinking...
35 Ibidem.
36 L. Oppenheim, H. Lauterpacht, International Law..., p. 555; G. von Glahn, Law Among 

Nations. An Introduction to Public International Law, New York–London 1981, p. 316.
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fied above, no actions happening before the realisation of the disagreement seem 
to establish any title to it.

4. CONDITIONS OF HANS ISLAND AND THEIR RELEVANCE 
TO THE PROBLEM OF OCCUPATION

Hans Island (80°49’35’N, 66°27’35’W), a rock with an area of just 1.3 square 
km, lies almost exactly in the middle of the Kennedy Channel – a narrow pas-
sage considered to be the part of a wider geographical entity, which is the Nares 
Strait, separating Greenland from Canadian Ellesmere Island. It is uninhabited 
and there is no evidence that it was ever inhabited at all. Only abovementioned 
Inuit hunters may have made some occasional visits there, allegedly naming the 
islet Tartupaluk, meaning “kidney shaped place”37. The weather conditions on 
the Island are as harsh as can be expected in that part of the Arctic and the tiny 
surface makes it rather pointless to establish any permanent settlement. Think-
ing about the climate of the discussed area we should bear in mind that the short 
analyses of Greenland’s climate was a part of the PCIJ’s reasoning in the Eastern 
Greenland case38.

All these facts combined justify a thesis, that the circumstances of this case 
can be seen as “certain and rare” of that kind that the occupation of such territory 
could be “little more than symbolic”39. From all the examples given to support the 
thesis that in some cases merely symbolic occupation could be almost just enough 
to establish a valid title, the one of Bouvet Island seems to be relevant. In both 
cases we are dealing with relatively small, uninhabited circumpolar islands. The 
fact that Bouvet Island is more than 40 times bigger does not hamper this compar-
ison. Moreover, Hans Island as a piece of rock is in this aspect even less likely to 
be suitable for any settlement purposes. The more crucial difference is the unique 
remoteness of the Bouvet Island, which is the piece of land the farthest from any 
other land on the entire Earth. That very special condition above all justifies the 
possibility of occupying this territory by purely symbolic action. To the contrary, 
Hans Island lies very close to two great islands and relatively close to permanent 
settlements on Greenland and on Ellesmere Island as well. The whole population 
of the latter consists of only c. 140 men, so it is clear that the closest more consid-
erably populated places are under Danish sovereignty. All these conditions have 

37 J. P. Wilkinson, Gudmandsen P., Hanson S., Saldo R., Samelson R. M., Hans Island: Mete-
orological Data From an International Borderline, “Eos” 2009, Vol. 90, issue 22, p. 190.

38 PCIJ (Permanent Court of International Justice) 1933. Series A/B Judgments, orders and 
advisory opinions. Fascicule No. 53, Legal Status of Eastern Greenland.

39 As cited above (note 9) after M. N. Shaw.
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crucial importance for finding whether the case of Hans Island could be consid-
ered as special like the Clipperton or Bouvet Islands. If we acknowledge such 
a similarity, a consequence should be the recognition of a possibility to occupy 
Hans Island by means of a symbolic action conducted by a government with the 
clear intention of gaining sovereign rights.

5. POSSIBILITY OF THE SYMBOLIC OCCUPATION

In the delimitation agreement of 1973 Hans Island was simply treated as 
a whole in the map and seeking the solution to the dispute was postponed. Noth-
ing significant happened on or around the Island until the early 1980s, when, 
Canadian company, Dome Petroleum made a series of research trips, for which 
it was granted permission from the Canadian government40.

The first governmental action with a very clear intension of establishing or con-
firming the sovereignty took place on July 28, 1984 when Denmark’s minister for 
Greenland Tom Høyem flew to the Island on board a helicopter and hoisted a Dan-
ish flag41. This action should not be undervalued due to at least two reasons. Firstly, 
the action was performed by the official undoubtedly competent to present the posi-
tion and intentions of the Danish government. Secondly, the hosting of a national 
flag has traditionally been considered as an evident demonstration of state’s inten-
tion towards no man’s land. Erection of national or dynastic symbols was a method 
of taking a piece of land into possession at least since the times of Henry the Sea-
farer and has been present in the states’ practice ever since. As in the Clipperton 
Island arbitration, in which the winning claim was based on the facts of the hoisting 
of a French flag and publication of the proclamation of sovereignty, it could in spe-
cial circumstances be considered as sufficient to establish a valid title. A more 
recent example of hoisting a flag as a means of creating a sovereignty title would 
be that of the island of Rockall and its annexation by the United Kingdom in 195542. 
The case of this islet, even smaller than Hans Island, also bears strong resemblance 
to it. Although Britain is the only power that has ever performed any occupying 
actions on this rock, her title is contested by at least Denmark, Iceland and – prob-
ably most often – by Ireland43. Nevertheless, if the fact of waving the Union Jack 
by Royal Marines may be considered as sufficient to create British title to Rockall, 

40 Ch. Stevenson, Hans off!..., pp. 266–267.
41 Supra note; M. Byers, J. Baker, International Law..., p. 13. 
42 S. A. Royle, “This Mere Speck in the Surface of the Waters”: Rockall Aka Waveland, “Shi-

ma: The International Journal of Research into Island Cultures” 2014, Vol. 8, No. 1, p. 73.
43 See: B. Heffernan, Our Navy’s show of force off Rockall, “Independent.ie”, October 13, 

2012, accessed at http://www.independent.ie/irish-news/our-navys-show-of-force-off-rock-
all-28892820.html (visited October 9, 2016).
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then the fact of waving the Dannebrog by minister Høyem in certain circumstances 
could be considered as an act of symbolic occupation as well.

Obviously, it is not the purpose of this article to firmly state that by this very 
act Denmark gained sovereign right to Hans Island. Firstly, it should be presumed 
that Hans Island was suitable for merely symbolic occupation. Secondly, there are 
some serious doubts surrounding this event. As was described above, Denmark 
seem to express the view that it holds the title to the Island “since always”, which 
means at least since the time when its sovereignty over the whole Greenland was 
finally and indisputably recognized due to the judgment of the PCIJ. If so, the act 
of July 28, 1984 shall be considered not as being committed with an intention to 
occupy, but with just an intention to demonstrate the already existing rights. Min-
ister Høyem himself seems to regard his helicopter trip as such44 and we can 
assume that the Kingdom of Denmark has never intended to recognize this event 
as an act of occupation of no-man’s land. The second blow to potential interpre-
tation of minister’s Høyem’s visit as such an act was delivered by a subsequent 
Canadian protest. Such a responding action can be sufficient to prevent the acqui-
sition of sovereign rights by another country, yet it should be emphasised that 
various manifestations of subsequent conduct may have various consequences 
in different situations. Finally, the crucial issue of the critical date should be con-
sidered as well. In international law, the critical date is the point of time at the end 
of the period within which the material facts of a dispute are said to have occurred 
and after which the actions of the parties to a dispute can no longer affect the 
issue45. In Hans Island case it is most likely that the date of starting the negoti-
ations prior to the signing of the delimitation of the continental shelf agreement 
would be considered as the critical date. If so, it would be clear that any action 
performed by any of the parties afterwards could not be considered of having any 
legal value.

6. CONCLUSION

When Christopher Stevenson thoroughly examined the Hans Island dispute 
from the legal point of view, he focused mostly on the issue of effective control46. 
My point is to emphasise that in certain circumstances searching for evidence 
of exercising effective control is unnecessary. Analyzing Hans Island’s situation 
with reference to all the cases cited above leads to at least one firm conclusion. 
I would like to emphasise that this islet, due to its location, climate and unsuitabil-

44 T. Høyem, Mr. Graham...
45 L. F. E. Goldie, The Critical Date, “International and Comparative Law Quarterly” 1963, 

Vol. 12, issue 4, pp. 1251–1284.
46 Above cited: Ch. Stevenson, Hans off!...
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ity for settlement, possesses those certain rare characteristics that determine the 
possibility of symbolic occupation. The question, whether such symbolic occu-
pation ever occurred remains open, yet the most plausible answer is negative. 
Its finalization should be supported by an accurate and comprehensive analysis 
of actions of the contesting parties, including those that are currently unknown to 
the public and hidden in the shadows of diplomatic offices. Conducting such anal-
ysis is of course far beyond aim of this paper and the competence or purpose of its 
author. Moreover, if the Hans Island dispute was ever to be resolved by the Inter-
national Court of Justice or by means of arbitration, it is clearly possible that the 
ruling would be based, as Stevenson suggests, on equitable principles. Further-
more, it would be difficult and rather pointless to argue with the widely expressed 
expectations for a Dano-Canadian compromise.

Nevertheless, it is still worth realizing that legal doctrines and institutions 
do not simply vanish. Occupation by symbolic act is at first glance something 
archaic. It is reminiscent of the long-gone world of Portuguese sailors raising 
wooden and stone padrões on the coasts of Africa and Brazil or Abel Tasman 
carving pompous proclamations in the rocks of Australia. Indeed, every textbook 
of international law tells about the effective exercising of sovereignty. Yet Frie-
drich von der Heydte highlited that “as a matter of fact sovereign rights can be 
exercised only over human beings, in inhabited lands. It would be a misconstruc-
tion of the doctrine of effectiveness to say that sovereignty over completely unin-
habited lands presupposes in every case actual occupation”47. These words were 
right and accurate not only seven years after Norwegian anexation of Bouvete 
Island, but can be still applicable today in the very up-to-date context of Arctic 
disputes. Even if we do not find a possibility to aply the doctrine in the discussed 
case, it is still possible that it would be handy in the context of some other remote 
piece of land in the northern circumpolar zone.

THE HANS ISLAND DISPUTE AND THE DOCTRINE 
OF OCCUPATION

Summary

The tiny Hans Island, claimed by both Canada and Denmark, is the latest 
disputed land in Arctic. The aim of this article is to analyse whether this sov-
ereignty question can be resolved by referring to the doctrine of occupation. 
The methods used are historical analysis and the dogmatics of international law. 

47 F. A. von der Heydte, Discovery..., p. 463.
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The historical examples and doctrinal views lead to the first level conclusion 
that in certain circumstances a land that belongs to no one can be occupied by 
a state merely by means of symbolic actions. Further considerations focus on 
the questions of whether Hans Island should be considered as possessing such 
certain qualities and if so, whether any of the contestants has ever performed 
any actions that can be interpreted as taking it into its possession. The conclu-
sion points out that although it is very unlikely that analyzed solutions would be 
used to determine the fate of the Island, it is still crucial to realise that doctrines 
of international law, which may seems archaic, are to some extent still applicable 
and could be used in the Arctic disputes.
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1. INTRODUCTION

The provisions of the Act on maritime labour of August 5, 20151, hereinafter 
referred to as the Maritime Labour Act, entered into force on November 9, 2015. 
In the Polish legislation, the working and living conditions on seagoing ships had 
previously been regulated by the Act on labour on merchant vessels of May 23, 
19912. However, that act had not been compliant with the requirements of the 
international law3.

The objective of the Maritime Labour Act is to implement in the Polish law 
the Maritime Labour Convention adopted in Geneva by the General Conference 
of the International Labour Organization (ILO) on February 23, 2006, hereinafter 
referred to as the MLC4. Moreover, the act is a transposition of the following EU 
regulations:

1 Polish Journal of Laws of October 9, 2015.
2 Consolidated text: Polish Journal of Laws 2014, item 430.
3 See the justification to the bill of March 8, 2015, at https://legislacja.rcl.gov.pl/

docs//2/254746/254786/254787/dokument154099.pdf (visited December 15, 2016). 
4 The Polish Journal of Laws 2013, item 845. The MLC (Maritime Labour Convention) was 

ratified by the President of the Republic of Poland on December 27, 2011 and entered into force 
on August 20, 2013. Before the entry into force of the MLC, 30 ratifications and 33% of the global 
fleet carrying capacity had been required. The objective of the MLC is to define the minimum 
requirements for seafarers to work on a ship (Title 1) as well as to introduce regulations concern-
ing conditions of employment (Title 2), accommodation, recreational facilities, food and catering 
(Title 3), medical care, welfare and social security protection (Title 4). The MLC includes also 
provisions which are to ensure enforcement on ships of the regulations set out in the Convention 
(Title 5). The MLC provides for a complex regulation of rights and protection at work with refer-
ence to all seafarers, irrespective of their citizenship or flag of the ship they serve on. The MLC 
scope covers 36 previously adopted conventions relating to this economy sector, 1 protocol and 31 
guidelines. See in greater detail on the MLC Convention in M. Tomaszewska, Konwencja o pracy 
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1) Council Directive 2009/13/EC of February 16, 2009 implementing the 
Agreement concluded by the European Community Shipowners’ Association 
(ECSA) and the European Transport Workers’ Federation (ETF) on the Maritime 
Labour Convention, 2006, and amending Directive 1999/63/EC5. The directive 
provides for the implementation of the MLC in the EU member states. The imple-
mentation deadline expired August 20, 2014;

2) Directive 2013/38/EU of the European Parliament and of the Council 
of August 12, 2013 amending Directive 2009/16/EC on port State control6. The 
directive provides for control of the requirements for life and work at sea defined 
in the MLC with respect to ships under foreign flags entering Polish ports, which 
ensures safety on the EU waters and allows avoiding unfair competition from 
ships under foreign flags. The directive implementation deadline expired on 
November 21, 2014;

3) Directive 2013/54/EU of the European Parliament and of the Council 
of November 20, 2013 concerning certain flag State responsibilities for com-
pliance with and enforcement of the Maritime Labour Convention, 20067. The 
directive provides for control of requirements for life and work at sea defined 
in the MLC with respect of ships flying the Polish flag.

The Maritime Labour Act provides for the minimum requirements for seafar-
ers to work on a ship, employment agency, conditions of employment and organ-
ization of work on a ship, living and working conditions on a ship, particular 
obligations and rights of seafarers and shipowners, health care and welfare, the 
MLC documents, procedures for lodging and considering complaints, work on 
ships which are not subject to the MLC, and penalties.

2. DRILLING AND EXTRACTION PLATFORMS CLASSIFIED 
AS NON-CONVENTION VESSELS

Drilling and extraction platforms have been classified as non-convention ves-
sels. The non-convention vessels are governed by the discussed act in the scope 
defined therein (art. 1 section 3 of the Maritime Labour Act).

In accordance with art. 2 para. 7 of the Maritime Labour Act, a non-conven-
tion vessel should be understood as a vessel to which the MLC does not apply, 
including a ship used exclusively for scientific, research or sporting purposes, 

ma morzu z 2016 (MLC) – stan po ratfikacji przez Polskę [Maritime Labour Convention of 2006, 
MLC – status after the ratification by Poland], “Prawo Morskie” 2012, Vol. XXVIII, Polish Acad-
emy of Sciences in Gdańsk, pp. 135–145.

5 Official Journal of the European Union L 124 of May 20, 2009.
6 Official Journal of the European Union L 218 of October 14, 2013.
7 Official Journal of the European Union L 329 of December 10, 2013.
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a ship performing solely a special state service, a fishing vessel, an only inland 
waterway navigation vessel, a seagoing vessel sailing solely on the waters of the 
Republic of Poland, except the exclusive economic zone, a seagoing yacht, and 
a drilling or extraction platform.

It seems, though, that the drilling or extraction platform may be classified only 
as a seagoing merchant vessel and as such is subject to the MLC. In accordance 
with the definition provided for in art. II 1(i), a ship should be understood as a ves-
sel other than one which navigates exclusively in inland waters, sheltered waters 
and waters adjacent to them, or areas where port regulations apply. Under art. II 4 
of the MLC, as a rule the convention provisions are applicable to all ships, publicly 
and privately owned, which engage in commercial activity, other than ships used 
for fishing or similar purposes and ships of traditional construction, such as dhows 
and junks. The MLC does not apply to warships or naval auxiliaries. It should be 
emphasized that in the law-making process the Polish legislator did not provide 
any rational arguments for excluding the drilling platforms from the MLC.

Under the provisions of the Act of September 18, 2001 – the Maritime Code8, 
hereinafter referred to as the Maritime Code, offshore drilling and extraction 
platforms should be classified as seagoing merchant vessels. In accordance with 
art. 2 § 1 of the Maritime Code, a seagoing vessel is any sailing construction 
designed or used for maritime navigation. A seagoing merchant vessel, in turn, 
is a ship designed or used for conducting commercial activity, in particular for: 
carrying cargo or passengers, offshore fishery or obtaining other sea resources, 
towage, rescue and salvage, recovery of property sunk in the sea, extracting min-
eral deposits from the seabed and resources in the Earth layers underneath.

The scope of the Maritime Labour Act shall cover only those drilling or 
extraction platforms which may be classified as seagoing ships, i.e. sailing con-
structions designed or used for maritime navigation. Therefore, the provisions 
of the Maritime Labour Act do not apply to those workers who are employed on 
a platform which does not comply with the above definition, in other words which 
is not navigable (e.g. such platform is attached to the seabed).

3. ORGANIZATION OF LABOUR OF WORKERS EMPLOYED 
ON DRILLING AND EXTRACTION PLATFORMS IN THE LIGHT 

OF COMPLIANCE WITH THE EUROPEAN UNION LABOUR LAW 
AND THE MLC

Work on non-convention vessels, including drilling and extraction platforms, 
has been regulated in Chapter 10, art. 100−108 of the Maritime Labour Act. Arti-

8 Consolidated text, Polish Journal of Laws 2001, No. 138, item 1546.
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cle 108 of the said chapter provides also for working time on drilling and extrac-
tion platforms. However, the regulation is not exhaustive, and in accordance with 
art. 5, the provisions of the Act of June 26, 1974 – the Labour Code9, hereinafter 
referred to the Labour Code, and other labour law regulations, are applicable to 
the employment relationships on ships in the scope not covered by the Maritime 
Labour Act. As a result, workers on drilling and extraction platforms should be 
employed under one of the working time schemes stipulated in the Labour Code 
as those persons are not covered by the provisions of art. 43−47 of the Maritime 
Labour Act, which define the working time concept, working time schemes, and 
daily resting time of seafarers, as well as overtime work (cf. art. 100 section 1 
para. 2 of the Maritime Labour Act).

For the sake of clarity, it should be raised that in a legal sense the workers on 
drilling or extraction platforms, being at the same time seagoing vessels, should 
be regarded as seafarers in the meaning adopted in the Maritime Labour Act. 
In accordance with art. 2 para. 3 of the Maritime Labour Act, a seafarer should 
be understood as a person having professional qualifications defined in Chapter 
4 of the Act on maritime safety of August 18, 201110, as well as any other person 
employed on a ship, except for a person who occasionally performs work there 
which is not connected to maritime sailing. Although workers employed on drill-
ing or extraction platforms in fact do not perform work connected to maritime 
sailing, their work is not occasional but has a regular and permanent nature.

In accordance with art. 108 section 1 of the Maritime Labour Act, working 
time on drilling or extraction platforms, operated by staff or teams of staff on con-
secutive shifts, may be extended up to 14 hours per day and 84 hours per week. In 
such a case, after each, no longer than a fortnight, uninterrupted working period 
a worker is eligible to at least the equivalent time off on shore. Upon the worker’s 
consent, the working period may be extended up to three weeks. It should be 
assumed also that workers on drilling or extraction platforms are subject to equiv-
alent working time with the possibility of extending the daily limit to 14 hours and 
with the settlement period resulting from the Labour Code provisions, adopted 
in the binding collective labour agreement or work rules (or alternatively in an 
agreement concluded with trade unions based on art. 129 § 2 of the Labour Code).

Under art. 108 section 2 of the Maritime Labour Act, the legislator stipu-
lates that work within the working time standards, as defined under section 1, 
is not considered overtime if the number of working hours in the adopted settle-
ment period does not exceed 44 hours on average. In the case when work is per-
formed in accordance with the regulations of section 1, the provisions of art. 133 
of the Labour Code, i.e. the provisions defining the minimum weekly rest, 
are not applicable.

 9 Polish Journal of Laws 2014, item 1502, as amended.
10 Polish Journal of Laws 2015, items 611, 1320 and 1336.
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The provision of art. 108 of the Maritime Labour Act should be considered 
incompliant with the regulations of the Council Directive 1999/63/EC of June 21, 
1999 concerning the Agreement on the organisation of working time of seafarers 
concluded by the European Community Shipowners’ Association (ECSA) and 
the Federation of Transport Workers’ Unions in the European Union (EST) – 
Annex: European Agreement on the organisation of working time of seafarers11. 
According to Clause 5 of the Annex to the above-mentioned directive, which is 
a European Agreement regulating the working time of seafarers, the time limits 
for work or rest hours amount to:

a) maximum hours of work which shall not exceed:
i) 14 hours in any 24-hour period; and
ii) 72 hours in any seven-day period;

or
b) minimum hours of rest which shall not be less than:

i) 10 hours in any 24-hour period; and
ii) 77 hours in any seven-day period.

The regulation should be understood to mean that the member states may 
decide on one of the options, i.e. provide for the maximum hours of work or the 
minimum hours of rest. Moreover, the working time limits quoted above should 
be treated as those including potential overtime.

Furthermore, the hours of rest may be divided into no more than two periods, 
one out of which must amount to at least six hours, and the interval between two 
consecutive periods of rest may not exceed 14 hours (Clause 5(2)).

Paragraph 3 of the above clause introduces the requirement that musters of the 
staff, fire-fighting and lifeboat drills prescribed by international agreements and 
national laws and regulations should be conducted in the manner that would min-
imise the disturbances in the rest time and would not cause fatigue.

The provision of art. 108 of the Maritime Labour Act is incompliant with the 
above regulation with respect to some aspects, namely it allows the extension 
of the working week to 84 hours (in accordance with the quoted clause, the exten-
sion is possible up to 72 hours) and abandoning of the Labour Code provisions 
stipulating the minimum weekly rest period. In line with the above-mentioned 
clause, the weekly rest period should amount to minimum 77 hours. Moreover, 
the Polish act does not include a provision which would require that musters of the 
staff, fire-fighting and lifeboat drills prescribed by international agreements and 
national laws and regulations should be conducted in the manner that would min-
imise the disturbances in the rest time and would not cause fatigue.

Due to potential doubts whether the provisions of the quoted directive are 
applicable to workers employed on drilling or extraction platforms, it should be 
indicated that the directive applies to seafarers on board of every seagoing ship, 

11 Official Journal of the European Communities L 167/35 of July 2, 1999. 
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either publicly or privately owned, which is registered in the territory of any 
member state and engages in commercial activity at sea.

In case of doubt, the competent authority of the member state should determine 
whether given ships are to be regarded as seagoing ships or engaging in commer-
cial activity for the purpose of the Agreement. The organisations of shipowners 
and seafarers should also be consulted (Clause 1(1) and (2) of the Annex to the 
Council Directive 1999/63/EC).

A drilling or extraction platform, in the light of the discussed act, should 
be regarded as a non-convention seagoing merchant vessel, therefore, covered 
by the Council Directive 1999/63/EC. This is confirmed also by the above-men-
tioned art. 2 § 1 of the Maritime Code, in accordance with which a seagoing 
ship is any sailing construction designed or used for maritime navigation, as well 
as by art. 3 § 2 of the Maritime Code, under which a seagoing merchant vessel 
is a ship designed or used for conducting commercial activity, in particular for: 
carrying cargo or passengers, offshore fishery or obtaining other sea resources, 
towage, rescue and salvage, recovery of property sunk in the sea, extracting min-
eral deposits from the seabed and resources in the Earth layers underneath.

Workers on drilling or extraction platforms should also be treated as seafarers 
in the light of the definition provided for in the Council Directive 1999/63/EC. 
A seafarer should be understood to mean any person employed or engaged in any 
capacity on board a seagoing ship to which the Agreement applies (Clause 2(c) 
of the Annex to the Council Directive 1999/63/EC).

It should be noted that the Directive 2003/88/EC of the European Parliament 
and of the Council of November 4, 2003 concerning certain aspects of the organ-
isation of working time, hereinafter referred to as the Directive 2003/88/EC, 
provides for in art. 1(3), sentence two, that it shall not apply to seafarers, as 
defined in the Directive 1999/63/EC without prejudice to art. 2(8) of the above-
said directive which contains the definition of work on offshore installations 
(work performed mainly on or from offshore installations, including drilling 
platforms, directly or indirectly related to exploration, extraction or exploitation 
of mineral resources, inclusive of hydrocarbons, and diving involved in such 
activities, irrespective of whether those are performed from offshore installa-
tions or a vessel).

Article 17(2) lists permissible derogations from art. 3−8 and 16 of the directive 
in case of work performed on offshore installations.

Since the Polish legislator does not include distinctly the Directive 2003/88/EC 
among the implemented directives in the footnote 1 to the title of the Maritime 
Labour Act, it should be assumed that the act does not implement that direc-
tive correctly. It is commonly understood that, irrespective of the requirement 
of national legal interpretation being compliant with the directive, the transpo-
sition of the directive in the national law should be precise enough to ensure 
that reference to the directive itself is not necessary when applying the relevant 
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national laws12. In accordance with the principles of the low-making practice, 
the national normative law (whether an act or a regulation) which transposes the 
directive should specify such directive in the footnote to the title of that law. The 
footnote should quote the complete title of the directive (including the issuing 
institutions, the full title of the law and the date when adopted) along with the first 
promulgation place and if applicable, after a semicolon, the place of publication 
of the Polish special issue of the Official Journal of the European Union13.

It should be also noted that the assessment of the effects of the discussed act 
and the justification to the bill on maritime labour do not indicate the transposi-
tion of the Directive 2003/88/EC14 as one of the aims of the act.

Due to the fact that the Directive 2003/88/EC provides for the working time 
of persons employed on drilling platforms in a less favourable manner than the 
Directive 1999/63/EC (by introducing a number of disadvantageous exceptions 
for that group of workers), it cannot be presumed that the Polish legislator imple-
mented the directive with regard to the legal context, i.e. by means of the applica-
ble national laws which ensure explicit and accurate enforcement of the directive’s 
objective, provide a transparent legal environment for individuals and guarantee 
“genuine and full” execution of the European law in the national legislation15. 
Moreover, the exceptions may not be surmised.

The discussed act is incompliant with the MLC, either. In accordance with 
Regulation 2.3 (Standard A2.3) of the MLC, the maximum limit on hours of work 
for seafarers shall not exceed 14 hours in any 24-hour period and 72 hours in any 
seven-day period, or the minimum hours of rest shall not be less than 10 hours 
in any 24-hour period and 77 hours in any seven-day period.

The regulation should be understood to mean that a state being the signatory 
of the MLC may decide on one of the options, i.e. it can either provide for the max-
imum hours of work or the minimum hours of rest. The limits on working hours 
indicated above should be regarded as the limits including potential overtime.

Moreover, the hours of rest may be divided into no more than two periods, 
one out of which must amount to at least six hours, and the interval between the 
consecutive periods of rest may not exceed 14 hours.

12 Office of the Committee for European Integration, Assurance of effective implementa-
tion of the European Union law in the Polish law. Guidelines for the legislative policy and good 
law-making practice, Warsaw 2003, pp. 21–25.

13 See para. 80 of the Guidelines for the legislative policy and good law-making practice. 
Assurance of effective implementation of the European Union law in the Polish law, available 
at http://www.rcl.gov.pl/079_Wytyczne_v04_2009.pdf (visited September 12, 2016).

14 See https://legislacja.rcl.gov.pl/docs//2/254746/254786/254787/dokument154101.pdf and 
https://legislacja.rcl.gov.pl/docs//2/254746/254786/254787/dokument154099.pdf (visited Decem-
ber 15, 2016).

15 See para. 66 of the Guidelines for the legislative policy and good law-making practice. 
Assurance of effective implementation of the European Union law in the Polish law, available 
at http://www.rcl.gov.pl/079_Wytyczne_v04_2009.pdf (visited September 12, 2016).
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Paragraph 7 of the above-quoted standard clause introduces the requirement 
that musters of the staff, fire-fighting and lifeboat drills prescribed by international 
agreements and national laws and regulations should be conducted in a manner 
that would minimise the disturbance of rest periods and would not cause fatigue.

Article 108 of the Maritime Labour Act is, therefore, incompliant with the 
above-named regulation as it permits extending of the weekly working time to 
84 hours (in accordance with the quoted standard, the extension is possible up 
to 72 hours) and abandoning of the Labour Code provisions stipulating the min-
imum weekly rest period. In contrast, in line with the invoked regulation, the 
weekly rest period should amount to minimum 77 hours.

4. JUDICIAL PROTECTION AND ASSERTING LABOUR RIGHTS 
PROTECTION

The EU directives may have a direct vertical effect, i.e. the impact expe-
rienced by individuals and a member state. The individual rights provided for 
in a directive may be pursued with respect to such state, with this possibility 
excluded in relations between individuals. The state is understood in this regard 
in a flexible way and it does not matter which of its bodies is involved: central or 
local authorities, tax authorities, authorities responsible for maintenance of public 
order and safety, and public authorities providing health care services.

It does not matter whether a complaint is lodged against the state understood 
as public authority or the state acting as an employer16.

The Court of Justice of the EU in several judgements defined the criteria for 
regarding a liable employer as the state, i.a. in the Foster case17, in which the 
national court enquired about admissibility of regarding a privatised state enter-
prise (British Gas Corporation) as the respondent in the proceedings for damages, 
relying directly on the provisions of the Council Directive 97/207/EEC of Febru-
ary 9, 1976. In the above case, the CJEU held that unconditional and sufficiently 
precise provisions of the directive could be relied on against organisations or bod-
ies which were subject to the authority or control of the state or which exercised 
special powers (authority) beyond those which result from the normal rules appli-
cable to relations between individuals.

In each case, the directive provisions may be applied against a body which, 
without regard to its legal form, has been made responsible – in accordance with 
the regulations adopted by the state – for providing public services under the state 

16 See Marshall I case, judgment of February 26, 1986 in case C-152/84, M.H. Marshall 
v Southampton and South-West Hampshire Area Health Authority Teaching.

17 Judgment of July 12, 1990 in case C-188/89, A. Foster and others v British Gas. plc.
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control and for that purpose exercises special powers beyond those which result 
from the normal rules applicable between individuals.

The standpoint of the CJEU presented above largely extends the scope of the 
direct application of directives by making national courts assess whether an 
employer against which the employee’s claim has been lodged meets the criteria 
stipulated by the CJEU. The duty is even more difficult due to the insufficiently 
formulated and vague stance of the Court in this respect.

In the light of the above discussion, workers employed on drilling or extraction 
platforms during the working time organised in line with the standard included 
in art. 108 of the Maritime Labour Act have the right to lodge a complaint against 
their employer and to rely in their claims directly on the EU directives, including 
primarily the Directive 1999/63/EC, in Polish labour courts if their employer may 
be considered a representation of the state, i.e. the employer responsible for the 
state (e.g. when the State Treasury is the main shareholder in an enterprise).

The Constitution of the Republic of Poland provides the grounds for direct 
application of international agreements as the basis of judgments in individual 
cases (art. 91 of the Polish Constitution), owing to which the ILO conventions 
may be relied on as the source of subject laws. In accordance with art. 91 section 1 
of the Polish Constitution, a ratified international agreement, having been prom-
ulgated in the Journal of Laws, becomes part of the national legal system and is 
directly applicable, unless its application requires passing of an act. The MLC, 
being an international agreement the ratification of which requires consent from 
the Parliament expressed by means of the act, has therefore primacy over the act, 
if such act cannot be reconciled with the agreement (art. 91 section 2 of the Polish 
Constitution). The Constitutional Tribunal and national labour and social security 
courts are obliged to directly rely on international conventions if those provide for 
the subject rights of individuals (such as employees’ rights). The MLC is among 
international agreements the ratification of which requires consent expressed 
in the act since it concerns employees’ rights and obligations, i.e. freedoms, rights 
and obligations of citizens stipulated in the Polish Constitution. Consequently, 
labour courts have the constitutional grounds for applying the MLC with respect 
to the working time based on the primacy rule over the respective provision of the 
Maritime Labour Act.

5. CONCLUSIONS

1. The provisions of the Maritime Labour Act of August 5, 2015 have not 
implemented the Directive 2003/88/EC of the European Parliament and of the 
Council of November 4, 2003 concerning certain aspects of the organisation 
of working time.
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2. A drilling or extraction platform may be classified exclusively as a seago-
ing merchant vessel and as such is covered by the MLC provisions.

3. Article 108 of the Maritime Labour Act should be considered incompliant 
with the Council Directive 1999/63/EC of 21 June 21, 1999 concerning the Agree-
ment on the organisation of working time of seafarers concluded by the European 
Community Shipowners’ Association (ECSA) and the Federation of Transport 
Workers’ Unions in the European Union (EST).

4. The Maritime Labour Act shall cover only those drilling or extraction 
platforms which may be classified as seagoing ships, i.e. sailing constructions 
designed or used for maritime navigation. Workers employed on a platform which 
does not comply with the above definition, in other words which is not navigable 
(e.g. such platform is attached to the seabed), are not subject to the discussed 
provisions of the Maritime Labour Act. Consequently, it may be the case that 
the same employer applies different rules for determining and settlement of the 
working time of employees performing the same duties requiring comparable 
qualifications, which could be regarded as the infringement of equal treatment 
in employment, as defined in art. 11(2) of the Labour Code.

5. Workers employed on drilling or extraction platforms during the working 
time organised in line with the standard included in art. 108 of the Maritime 
Labour Act have the right to lodge a complaint against their employer and to rely 
in their claims directly on the EU directives, including primarily the Directive 
1999/63/EC, in Polish labour courts if their employer may be considered a rep-
resentation of the state.

6. In the law-making process during which the act was adopted, the consti-
tutional rule of social dialogue, assuming the balance of powers between part-
ners in the negotiations, was infringed. The standpoint of employees was in fact 
neglected in the legislative process (“the achieved agreement between shipown-
ers, trade unions and representatives of the ministries has been rejected by the 
decision of the Ministry of Finance!”18), and “it could not be possible to regard 
solutions resulting in the dominance of one of the parties as the outcome of the 
dialogue, therefore, they cannot be supported by constitutional standards which 
provide for the possibility of defining essential working conditions by social 
partners”19.

18 See the address of the workers’ delegate, J. Dubiński, at the 102nd Session of the Interna-
tional Labour Conference of June 14, 2013, at http://www.mop.pl/html/polska_w_mop/Przemow-
ienia-delegatow/Jacek_Dubinski102.html (visited December 15, 2016).

19 Ł. Pisarczyk, Opinion on bills on amendment of the Labour Code Act and the Trade Unions 
Act (print No. 1105) and on the act on amendment to the act – Labour Code (print No. 1116), 
available in Polish at www.sejm.gov.pl.
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ASSESSMENT OF SELECTED WORKING CONDITIONS 
OF WORKERS EMPLOYED ON DRILLING AND EXTRACTION 

PLATFORMS IN THE LIGHT OF THE EUROPEAN UNION 
AND INTERNATIONAL LAW

Summary

The paper discusses working conditions of workers employed on drilling and 
extraction platforms as provided for in the Act on maritime labour of August 5, 2015 
(henceforth Maritime Labour Act) from the viewpoint of the their compliance with the 
European Union and international law.

The author examines the problem of classification of drilling and extraction platforms 
as non-convention vessels in the provisions of the Maritime Labour Act. The analysis 
leads to a conclusion that, in the light of the Maritime Labour Convention adopted 
in Geneva by the General Conference of the International Labour Organization (ILO) 
on February 23, 2006 (henceforth the MLC) and the Act of September 18, 2001 – the 
Maritime Code, drilling or extraction platforms shall be regarded exclusively as seagoing 
merchant vessels and as such are covered by the MLC provisions. Workers on drilling 
or extraction platforms, which at the same time are seagoing ships, should be considered 
seafarers in the meaning of the Maritime Labour Act.

The subject of the analysis covers also regulations concerning the organization 
of working time, in particular referring to workers employed on drilling and extraction 
platforms, with respect to its compliance with the EU labour law and the MLC. The 
regulation of working time of workers on drilling or extraction platforms as provided 
for in the Maritime Labour Act should be regarded as incompliant with the provisions 
of the Council Directive 1999/63/EC of June 21, 1999 and the MLC in the scope in which 
it permits extension of weekly working time to 84 hours and abandoning of the Labour 
Code provisions stipulating the minimum weekly rest period.

The author concludes that the provisions of the Maritime Labour Act have not 
implemented the Directive 2003/88/EC of the European Parliament and of the Council 
of November 4, 2003 concerning certain aspects of the organisation of working time 
(Directive 2003/88/EC).

Finally, the author touches upon the issue of judicial protection and asserting labour 
rights of workers employed on drilling and extraction platforms. The considerations lead 
to a conclusion that labour courts have the constitutional grounds for applying the MLC 
with respect to the working time based on primacy of that international regulation over 
the respective provision of the Maritime Labour Act.

Concluding, the author indicates also that the constitutional rule of social dialogue 
was infringed during in the law-making process concerning the Maritime Labour Act.
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pracownicy zatrudnieni na platformach wiertniczych i wydobywczych, statki 
niekonwencyjne, ustawa z dnia 5 sierpnia 2015 r. o pracy na morzu, pojęcie 
marynarza, dyrektywa 2003/88/WE, dyrektywa Rady 1999/63/WE, czas pracy 
pracowników zatrudnionych na platformach wiertniczych i wydobywczych, 
sądowa ochrona i dochodzenie praw pracowniczych pracowników zatrudnionych 
na platformach wiertniczych i wydobywczych
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ARE WE FACING A CRISIS OF LAW? REFLECTIONS 
IN REFERENCE TO THE SO-CALLED CLAIM 

TO CORRECTNESS PROBLEM*

1. What is usually acknowledged as a topicality indication of Gustav Rad-
bruch’s legal philosophy is the theoretical interest in and the practical application 
of his ideas – known as the Radbruch formula1 – on abominable law, statutory 
non-law and the refusal to apply it by public authorities, the judiciary in particu-
lar. It has been indicated that although Radbruch’s ideas took the final shape in the 
aftermath of the Second World War under the influence of the Nazi government’s 
lawlessness, the legal-philosophical foundations of his tenet had been developed 
much earlier. The alleged evolution of his theory from legal-positivist positions 
towards those of natural law, assuming it has really occurred, may only be seen as 
a certain shift of focus, making some of his theses look similar to the legal-pos-
itivist or natural law assertions. His ideas on law, in their entirety, form an orig-
inal concept consistently developed throughout his life. This concept cannot be 
classified as belonging to one of the legal philosophy currents mentioned above2.

* The article has been completed on the basis of the paper entitled Czy grozi nam kryzys 
prawa? Rozważania na tle problemu tzw. roszczenia do słuszności, “Archiuwm Filozofii Prawa 
i Filozofii Społecznej” 2011, No. 2(3).

1 Vide J. Zajadło, Formuła Radbrucha. Filozofia prawa na granicy pozytywizmu prawniczego 
i prawa natury [Radbruch’s Formula. Philosophy of Law between Legal Positivism and Natural 
Law], (Gdańsk 2001) and id. Odpowiedzialność za mur. Procesy strzelców przy murze berlińskim 
[Responsibility for the Wall. Trials of the Berlin Wall Border Snipers], (Gdańsk 2003).

2 Vide T. Chauvin, Sprawiedliwość: między celowością a bezpieczeństwem prawnym. Ewo-
lucja poglądów Gustawa Radbrucha, [Justice: between Utility and Legal Security. Evolution 
of Gustav Radbruch’s Ideas], “Studia Iuridica” 1999, Vol. 37, pp. 15–39. Generally, in the most 
up-to-date literature the Umbruchthese, which in contrast to the Kontinuitätsthese maintains that 
Radbruch’s views were subject to a substantial change, namely a departure from legal positiv-
ism and turning to natural law, regains popularity, vide J. Zajadło, Wprowadzenie: rewolucja czy 
ewolucja w poglądach Gustawa Radbrucha? [Introduction: Revolution or Evolution in Gustav 
Radbruch’s Thought?], (in:) P. Mochnaczewski, A. Kociołek-Pęksa (eds.), Dobre prawo, złe prawo 
– w kręgu myśli Gustawa Radbrucha [Good Law, Bad Law – within a range of Gustav Radbruch’s 
Ideas], Warsaw 2009, pp. 14–15.
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Working on this assumption, we can point to other than Radbruch’s formula, 
elements in his philosophy of law which are still applicable and present in the 
recent discussion on the concept of law itself, its validity and application. What 
this means is basic to Radbruch’s thought the distinction between the concept 
of law (Rechtsbegriff ), the idea of law (Rechtsidee) and the relationship between 
the two. The solution accepted by Radbruch in this matter is very broadly applied 
by the representatives of the non-positivist concept of law. However, the solution 
may be ascribed a more general meaning, which manifests itself in the “claim to 
correctness problem” (Anspruch auf Richtigkeit)3. Such a claim has to be an ele-
ment not only of law itself but also of all legal statements including acts of apply-
ing the law.

The point I will endavour to defend is that, out of the three interpretations 
of the claim to correctness problem, the one which refers not only to the cor-
rectness of legal order and law application acts, but also to lawyers’ professional 
obligations and responsibility is the best justified. This is because such a view 
most fully addresses the challenges of modern law, which has become increas-
ingly professional in character, but on the other hand more prone to factors typical 
to fully professionalised walks of life – to critical factors especially. The ques-
tion of how much the interpretation is compatible with Radbruch’s perspective, 
is beyond the scope of this analysis. However, some arguments suggesting higher 
degree of concordance will be presented.

2. A concept basic to Radbruch’s thought – the distinction between law and the 
idea of law and their interrelation – is used by the representatives of the non-pos-
itivist view of law as a claim to correctness. The way in which it takes place and 
its consequences will be a part of my presentation of the three interpretations 
mentioned above. However, it is necessary to precede with formulating some 
comments on the non-positivist idea of law in general. It is Ralf Dreier and Rob-
ert Alexy who, out of many authors counted among non-positivists, are treated 
as being most representative of this current. While the former may be classified 
as a “precursor”, the latter is regarded as a “leading representative”4. First of all 
it is worth noting that, even though their legal-philosophical ideas differ in many 
aspects, we may justify a joint analysis of the two by the fact that Alexy is Dreier’s 
student and the latter explicitly accepted some modifications of the non-positivist 
conception proposed by his disciple5. It is important to remember that Alexy and 

3 R. Dreier, S. L. Paulson, Einführung in die Rechtsphilosophie Radbruchs, (in:) R. Dreier, 
S. L. Paulson (eds.), G. Radbruch, Rechtsphilosophie. Studienausgabe, Heidelberg 2003, p. 241.

4 T. Gizbert-Studnicki, A. Grabowski, Kilka uwag o niepozytywistycznej koncepcji prawa 
[A Few Remarks on the Non-positivist Conception of Law], (in:) I. Bogucka, Z. Tobor (eds.), Prawo 
a wartości. Księga jubileuszowa Profesora Józefa Nowackiego [Law and Values. Jubilee Book 
of Professor Józef Nowacki], Kraków 2003, p. 56. 

5 A. Grabowski, Prawnicze pojęcie obowiązywania prawa stanowionego. Krytyka niepozyty-
wistycznej koncepcji prawa, [Legal Notion of the Legislated Law’s Binding Force. A Critique of 
the Non-positivist Conception of Law], Kraków 2009, p. 28. Part I of this work provides a funda-
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Dreier are not the only representatives of this current6, however, for the purposes 
of this presentation their theses will serve as a point of reference.

Secondly, Dreier and Alexy in developing non-positivist conception of law 
directly refer to Radbruch7 and though they remain faithful to his ideas, they 
endavour to create the “third way”, reaching beyond the dispute between legal 
positivists and natural law supporters. For instance, Sykuna writes: “Dreier’s 
goal was not a complete division between positive law and the law of nature but 
– through applying in legal practice a minimum of natural law – only improve-
ment of positive law”8. For this reason a number of doubts related to Radbruch’s 
thought – who, depending on the perspective, seems either a legal positivist or 
a legal naturalist – concern also non-positivist conceptions. At the same time 
this marks the scope of our final conclusions and interpretations leading up to 
them because, in principle, the proposed interpretations are formed in relation 
to the basic premises of this current. Thus, it may be stated that the discussion 
will assume a perspective internal to the non-positivist conception. The question 
of the argumentation’s validity for other theories of law depends on how much 
their foundations correspond to the ones assumed here.

Thirdly, the principal thesis of the non-positivist conception of law is the con-
nection thesis (Verbindungsthese) juxtaposed with the positivist separation thesis 
(Trennungsthese) which thus concerns the relation of law and morality. Accord-
ing to non-positivists, there is a necessary notional connection between law and 
morality. This connection must be made explict in a definition of law. The aim 
of the definition is to make the non-positivist notion of law operational – in other 
words, to make this notion useful in practice – and to attain this goal, the authors 
assert that an element of bindingness must be included9. Therefore, they equate 
the notion of law with the notion of the law in force. Generally speaking, by 
validity of law they understand not only legal (formal) but also sociological (fini-
tistic) and ethical (axiological) validity. A non-positivist notion of the binding 
force of the law, and thus of law itself, is contained within a triangle of the fol-
lowing: the correct enactment of law criteria, a minimum of social effectiveness 

mental discussion of the non-positivist conception of Dreier and Alexy, and for this reason was 
widely used in the present study. Thus, not in every case was it possible to refer to a particular 
passage; nevertheless, I have attempted to do so as much as attainable. 

6 A. Peczenik has to be mentioned here primarily, vide id., Non-Positivist Conception of 
Law, (in:) Teoria prawa. Filozofia prawa. Współczesne prawo i prawoznawstwo [Theory of Law, 
Philosophy of Law. Modern Law and Jurisprudence], Toruń 1998, p. 223 et al.

7 A. Grabowski, Prawnicze pojęcie…, p. 15.
8 S. Sykuna, Ralf Dreier – prawo rozumowe [Ralph Dreier – a Rational Law], (in:) J. Zajadło 

(ed.), Przyszłość dziedzictwa. Robert Alexy, Ralf Dreier, Jürgen Habermas, Otfried Höffe, Arthur 
Kaufmann, Niklas Luhmann, Ota Weinberger: portrety filozofów prawa [The Future of Legacy. (...) 
Portraits of Legal Philosophers], Gdańsk 2008, p. 77.

9 Ibidem, p. 73; A. Grabowski, Prawnicze pojęcie…, p. 23 et al.
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and a minimum of moral correctness10. This definition will be discussed in detail 
later in the text. Special emphasis will be placed on the notion of correctness and 
the claim to it present in such a definition of law.

Fourthly, due to mainly polemical character of the discussed concepion, 
non-positivists employ a very elaborate argumentation in support of their theo-
ries and definitions. Their arguments are not only analytical and normative but 
also empirical11. Literature presents these reasonings as three fundamental argu-
ments, two of which – the argument from injustice (Unrechtsargument) and the 
argument from principles (Prinzipienargument) – have already been formulated 
by Dreier and then completed by Alexy with the argument from correctness12. 
It is impossible and pointless to examine these reasonings together with their 
detailed arguments here. What matters is that they use the claim to the correctness 
construct, more or less, as a certain quality not only of a legal system and specific 
legal norms, but also of law application acts. Since non-positivist arguments for 
a necessary relationship between law and morality refer to the claim, it is evident 
that this idea has a fundamental role in the whole conception. Therefore, the issue 
of how the claim is justified and then interpreted needs to be analysed.

3. One of obvious inspirations for Radbruch is the Neo-Kantianism of the 
“Baden School”. The a priori nature of the idea of law in his theory of law is 
indicative of this influence13. Such a nature of the idea does not only mean that 
it takes its origin in reason, but also that it has regulatory qualities. Thus, the 
idea is in such a relation to reality in which it directs all cognitive and evaluative 
acts related to law. In consequence Radbruch describes law as a reality, whose 
sense is to realise the idea of law14. This means that all acts of law formulation 
and application are possible provided that they refer to this idea. Its complex-
ity and axiological nature, which allows discerning in it the elements of legal 
security, formal justice and material appropriateness, does not change the fact 
that without referring to each of these elements, it is impossible to think of law15. 
Also, this fact cannot be changed by the possibility of the elements being realised 
in legal reality in varying degrees.

10 A. Grabowski, Prawnicze pojęcie…, pp. 17–20.
11 It seems that the argument for non-positivist conception of law has been presented most 

comprehensively in the work by R. Alexy, Begriff und Geltung des Rechts, München 2002.
12 A. Grabowski, Prawnicze pojęcie…, pp. 21–22, 32 et al.
13 For further clarification, see M. Szyszkowska, Neokantyzm. Filozofia społeczna wraz 

z filozofią prawa natury o zmiennej treści [Neo-Kantianism. Social Philosophy together with Law 
of Nature Philosophy of Variable Content], Warsaw 1970.

14 G. Radbruch, Filozofia prawa [Philosophy of Law], Warsaw 2009, p. 12.
15 Quoting the existing, vast, literature on the idea of law in Radbruch, the relation between 

its elements and the cultural character of law itself would be pointless here. Basic bibliographical 
information vide J. Zajadło, Dziedzictwo przeszłości. Gustaw Radbruch: portret filozofa, praw-
nika, polityka i humanisty [Legacy of the Past. Gustav Radbruch: the Portrait of a Philosopher, 
Lawyer, Politician and a Humanist], Gdańsk 2007, especially pp. 90–116.
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Since law is reality with the object of realising the idea of law, the notion of law 
used by Radbruch includes a reference to the idea of law. This notion departs from 
the popularised concept of law in its non-positivist form because such a refer-
ence gives to law a more limited scope. In other words, because values making 
the idea of law have an ethical quality, the concept of law becomes modifed by 
the ethics of law (rechtsethisch modifizierte Rechtsbegriff )16. Using the concept 
of law, understood in this way by the representatives of non-positivism and other 
conceptions means that various elements of Radbruch’s philosophy of law are 
still valid. Modification of the notion of law, in principle, is not derived from the 
reference of the notion of law to the a priori idea of law, but it is derived from 
the qualities of language acts, whose content the notion of law comprises. Gen-
erally speaking, though the fundamental construction remains, the transcenden-
tal-logical perspective is replaced with the pragmatic-liguistic one.

What qualities of language acts concerning law have influence on the modif-
cation of the notion of law in a parallel way to the idea of law in Radbruch’s phi-
losophy? First of all, it is a dual structure of all speech acts, in which propositional 
and performative aspects may be distinguished. With every utterance the speaker 
expresses some content (propositional aspect) and, simultaneously, he expresses 
his relation to the content (performative aspect). For example, a descriptive utter-
ance encompasses not only the content of this description, but also the speaker’s 
conviction that this content corresponds with reality. Similarly, a normative utter-
ance contains not only norms but also the speaker’s conviction that the receiver 
should comply with them. A situation in which the speaker would utter a norm 
but, at the same time claim that the norm is not binding, is described as the “per-
formative contradiction”. Equivalent to that would also be a contention that the 
norm is unjust or that it cannot be rationally justified.

In normative utterances, the performative aspect of every statement is called 
the claim to correctness. Of course, this does not exhaust the whole performative 
nature of such utterances; it also matters what kind of action is performed: mak-
ing a new law, court ruling or an administrative decision, for example. All these 
acts, regardless of whether they are general and abstract in nature or individual 
and specific, if they are to be treated as normative statements, they must include 
a claim to their correctness. Legal statements share this quality with all normative 
utterances. The meaning, with which legal reality is endowed by its reference to 
the idea of law, is thus replaced by including the claim to correctness in law’s 
linguistic structure. In this way the problem of the a priori nature of law and its 
unclear status is solved because the claim to correctness is immanent to legal 
statements17.

16 R. Dreier, Recht und Moral, (in:) Recht – Moral – Ideologie. Studien zur Rechtstheorie, 
Frankfurt am Main 1981, pp. 192–194.

17 Vide a thourough critique of the performative contradition and of resonings based on it 
A. Grabowski, Prawnicze pojęcie…, pp. 145–167. Accepting this critique as valid would entail 
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4. In non-positivist conception, the first, most fundamental and the ear-
liest interpretation of the claim to correctness is connected, not so much with 
the problem of defining the notion of law as with the issue of justifying legal 
statements. The definition of such, includes not only legal statements and acts 
of applying the law, but also jurisprudence statements and especially legal dog-
mas. Therefore, the discussion does not concern the justification of legal norms 
themselves, and for this reason the claim to correctness referring not only to some 
specific elements of a legal system, but also to the system as a whole is beyond the 
scope of this analysis. Alexy holds that rational justification of legal statements 
is possible. A means to realise this is a discourse which meets not only a num-
ber of conditions specific to all practical dicourses, but also conditions specific 
only to legal discourses. The claim to correctness of legal statements in this case 
means that, taking into account all limitations typical to legal discourse, rational 
justification of these statements is possible18. The claim, as an indispensable part 
of the performative aspect of every legal statement, has two functions in a legal 
discourse theory.

Primarily, the claim to correctness, as an immanent part of legal statements, 
allows Alexy to justify the validity of rules of the argumentative discourse itself. 
Most generally speaking, the reasoning is as follows: the claim to correctness 
entails the need to justify normative statements and for this justification, the 
existence of rules of justification is necessary. If one formulates a certain legal 
argument, for example an interpretation variant of a given norm, then one simul-
taneously claims that this argument is correct. To claim that, one has to be able 
to justify one’s position and, for this, argumentative discourse rules are needed19. 
It does not matter in this reasoning whether one will be able to provide a con-
vincing justification. In construing this argument Alexy refers to transcendental 
pragmatics of Karl-Otto Apel and to universal pragmatics of Jürgen Habermas, 
and thus lays himself open to a number of charges for this type of validation 
of practical rationality and discourse ethic20.

Secondly, limited possibilities of satisfying the claim to correctness in legal 
discourses make it possible for Alexy to justify the point that it is a special case 
in a general practical discourse (Sonderfallthese). Among the limitations that 
should be respected in a legal discourse, a basic notion needs to be specified, 
namely being bound by the statute, or more widely, legislated law. Also, there 

the rejection of many legal non-positivist theses and conclusions of the present study. However, 
discussing this issue goes beyond the modest scope of this article.

18 R. Alexy, Theorie der juristichen Argumentation. Die Theorie des rationalen Diskurses 
als Theorie der juristischen Begründung, Frankfurt am Main 1991, p. 34.

19 A. Grabowski, Prawnicze pojęcie…, p. 106.
20 Ibidem, p. 97 et al., p. 119. The author claims that R. Alexy succeded in proving the validity 

of discourse rules only in the instrumental sense. This is to say that the rules are valid if a goal, 
namely a correct solution to a practical issue, is assumed.
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exists a necessity to abide by precedents, to take into account legal dogma con-
strictions, and the need for argumentation within practices of procedural law21. 
Therefore, though the claim to correctnesss in all practical discourses entails the 
obligation to justify one’s own statements, and in this respect resembles making 
a promise, in legal discourses the claim is different than in general practical dis-
course in a sense that statements which the claim concerns are not simply rational 
but they can be rationally justified within law in force22. Such a presentation of the 
claim to correctness makes the rationality of legal argumentation relative to the 
rationality of legislation, which is not within the scope of interest of legal dis-
course theories23.

5. Non-positivist theory of law is an answer to the problem left unsettled by 
the theory of legal discourse. Thus, the interpretation of the claim to correctness 
is to be complementary to the understanding of the concept, used in reference to 
justify legal statements. For instance, if the claim to correctness of a court state-
ment may be completely satisfied only after fulfilling two conditions – realising 
an argumentative discourse according to its rules and providing the correctness 
of law which this statement is based on – then the claim to correctness of spe-
cific legal norms and of the legal system itself is complementary to the theory 
of legal discourse. But if it is assumed that law of necessity must be – at least to 
some extent – correct, and so the Kelsen claim that law may involve any content 
is renounced, then a question arises as to what it means and how such a concept 
of law differs from traditional law of nature theories24.

First of all, it has to be noticed that non-positivist conception of law has more 
elements in common with legal positivism than with law of nature theories. What 
is meant here primarily is the “social thesis” of positivism, according to which 
legal norms are binding because either, they are a product of social custom, or, 
they fulfil criteria of law that arose from such custom. The similarity is clearly 
seen in the definition of law by Ralf Dreier, which states that law is: “the entirety 
of norms that belong to the constitution of a national or international normative 
system provided that this system is, by and large, socially effective and it contains 
at least a minimal ethical justification or a possibility thereof” and “of norms 
which are established in accordance with such a constitution if they, as such, 
have minimal social efficency or a chance of such efficency and minimal ethi-
cal justification or a possibility of such a justification”25. As it has been already 
mentioned, the non-positivist conception of law lies in a triangle of the following: 

21 R. Alexy, Theorie..., p. 34.
22 Ibidem, p. 264 et al., p. 271.
23 Ibidem, p. 351.
24 R. Alexy, W obronie niepozytywistycznej koncepcji prawa [In Defence of Non-positivist 

Conception of Law], “Państwo i Prawo” [“State and Law”] 1993, No. 11–12, pp. 34–35.
25 A. Grabowski, Prawnicze pojęcie…, p. 18.



340 PAWEŁ SKUCZYńSKI

the criteria of correct enactment of laws, a minimum of social effectiveness and 
a minimum of moral correctness.

A more elaborate but essentially similar definition of law is given by Robert 
Alexy, who contends that law is: “a system of norms, which incorporates the 
claim to correctness, 2a) comprises the entirety of norms that belong to a generally 
socially effective constitution – norms which are not extremely unjust, 2b) and the 
entirety of norms that are established in accordance with the constitution – norms 
showing a minimum of social effectiveness or having a chance of such effective-
ness, and these norms are not extremely unjust, 3) and to which belong also the 
rules and other normative arguments on which a procedure of applying law is 
based, or must be based, so that it provides the fulfilment of the claim to correct-
ness”26. In this case, it is even more evident that the social thesis, characteristic 
of positivism, is also a part of the non-positivist conception of law. The essential 
difference is that non-positivists renounce the separation thesis and accept the 
idea of the necessary connection of law and morality not only on the application 
level – as it was in the legal discourse theory – but also on the validation level. It is 
worth noting that: “one of the basic non-positivist criteria which allows us to label 
a certain normative system “law” is the c o r r e c t n e s s c l a  i m assumed by this 
system”27. It may even be said that removing the claim element from the concep-
tion makes it identical with positivism. Normative systems which renounce, or do 
not accept, the claim to correctness should be classified as non-law. Normative 
systems that accept the claim, but do not realise it, may be classified as law but 
only as flawed legal systems. When speaking of legal norms, there is a similarity 
to the case of court statements where, if they do not accept or do not realise the 
claim to correctness, they are defective legal norms. Therefore, the relationship 
between law and morality is of a qualifying nature28. In other words: “a legal sys-
tem that resigns from the claim to correctness may be denied the quality of being 
law, and on the level of specific norms whose flagrant unjustness makes them 
devoid of the legal norm status”29.

As previously mentioned, in a complex and elaborate reasoning for the 
non-positivist conception of law, three basic arguments are employed: the injus-
tice argument, the correctness argument, and the principles argument. The first 
of them, referring to Radbruch’s formula, claims that without minimal justice – 
and thus without the claim to correctness – there would be no legal system but only 
pure violence. This argument may be characterized by three assumptions. First, 

26 Ibidem, p. 19.
27 Ibidem, p. 22.
28 Ibidem, pp. 44, 123.
29 M. Dybowski, Robert Alexy – niepozytywistyczna filozofia prawa [Robert Alexy – Non-po-

sitivist Legal Philosophy], (in:) J. Zajadło (ed.), Przyszłość dziedzictwa. Robert Alexy, Ralf Dreier, 
Jürgen Habermas, Otfried Höffe, Arthur Kaufmann, Niklas Luhmann, Ota Weinberger: portrety 
filozofów prawa, [The Future of Legacy. (...) Portraits of Legal Philosophers], Gdańsk 2008, p. 39.
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it is based on the observer’s perspective. Second, it assumes that a legal system is 
a system of norms (non-pragmatic view). Third, it searches for classifying con-
nections between law and morality – for the criteria of law in general30. With these 
assumptions, there is no point in discussing the legal system if it does not meet 
minimal moral criteria; law necessarily has to include the claim to correctness.

Accepting this claim allows Alexy to formulate the next argument – this time 
referring to correctness itself. The argument is similar to the argument from 
injustice but uses different premises. It assumes the the participant’s perspec-
tive, treats a legal system as procedures-acts (a pragmatic view) and searches 
for qualifying connections between law and morality – for the criteria of deter-
mining defective law. The argument’s justification – as in the case of legal dis-
course theory – refers to the concept of performative contradiction, and therefore 
it cannot be discussed here. Significantly, the reasoning acknowledges that the 
claim to correctness applies not only to legal systems in their entirety, but also 
to specific legal norms. Not including or not fulfilling the claim by these norms 
does not deprive them of the quality of being law, but only allows classifying 
them as legally defective norms. However, this operation is only possible from the 
perspective of the legal system participant, when the system as a whole already 
includes the claim.

It may be said that non-positivist concept of law is meaningful only from 
the participant’s perspective31. It means that the notion of the claim contains not 
only arguments of legal discourse participants, but also legal norms in every case 
where the arguments refer to them. For example, a judge making a ruling may 
assure its correctness only after meeting the conditions of justifying the rulings 
within a legal discourse and after verifying whether, in relation to legal norms on 
which the ruling is based, the conditions of justifying legal norms are met. Not 
meeting any of these conditions means that the ruling is defective. The judge must 
not only take responsibility for his ruling but also assume the legal system partic-
ipant perspective, and, in a way, take responsibility for its content. Only then will 
he be able to judge whether the examined legal norm has a claim to correctness 
and whether the claim is fulfilled. It does not mean that the negative outcome 
of this assessment must result in derogation or denial of applying these norms 
– this rather depends on additional conditions resulting from a particular legal 
system or, as a last resort, allowing for the application of the Radbruch’s formula.

Another argument for the non-positivist conception of law is the principles 
argument. In Dreier’s version it encompasses three theses: on incorporating prin-
ciples into a legal system as norms different in structure and validation from rules 
(Inkorporationsthese), on opening legal systems to moral arguments and stand-
ards by including principles (Offenheitsthese), and on weighing principles in order 

30 A. Grabowski, Prawnicze pojęcie…, p. 40 et al.
31 R. Alexy, W obronie..., pp. 37–38.
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to most fully realise moral values incorporated into a legal system by principles 
(Optimierungsthese)32. What is implied is that legal principles may be conveyed 
also in the language of values, and each value may be expressed as a principle 
(Werttheorie). For this reason principles may be described as optimising dictates, 
which oblige legal authorities to most comprehensively consider specific values 
articulated in principles and to weigh any conflicting values in their rulings.

Alexy frames this argument in a slightly different way, but from the point 
of view of this analysis the most important thing is that he accepts the equivalent 
to the weighing thesis, namely the coherence thesis (Kohärenzthese), which is 
so similar to Ronald Dworkin’s proposal that it may also be named the thesis on 
integrity. According to it, “in a system of law, legal command necessarily obliges 
developing the system so that all principles taken into account are included and 
justly weighed”, a system of law should be based on a coherent moral system33. 
In his later works Alexy replaces the coherence thesis with a new version of the 
correctness thesis (Richtigkeitsthese), which holds not only the claim to legal, but 
also to moral, correctness. Naturally, it is an argument for a necessary relation-
ship between law and morality, but also for a justification for the inclusion of prin-
ciples and normative arguments that serve fulfilling the claim to correctness, as 
outlined above, into a legal system. It this way the reasoning reaches the point at 
which a question arises: what is the meaning of the command to develop law by 
giving it a most correct moral system as a basis?

6. Accepting the command to develop a legal system so that it most fully 
corresponds with a coherent moral system at its foundation means the necces-
sity to work out the third interpretation of the claim to correctness. It seems that 
in order to realise the object of this dictate, it is not enough to understand this 
claim as a legal discourse participant’s conviction of the correctness of his own 
argumentation and of the legal norms on which the reasoning is based, which is 
possible only after adopting the pragmatically interpreted perspective of the legal 
system participant. For example, as previously mentioned, a judge bringing out 
a verdict may provide for its correctness after meeting the verdict justification 
requirements in a legal discourse and after verifying whether in relation to legal 
norms, on which his ruling bases, the legal norms justification requirements are 
met. Not meeting either of these two conditions would result in the ruling being 
faulty. Thus, it does not yet follow that the legal system will be able to develop – to 
this end it is necessary to introduce an additional assumption, which makes the 
third interpretation of the claim to correctness.

The assumption is contained in a thesis saying that any development neces-
sarily requires factors directing all actions, or as we may say in this example, 
all legal discourses. In the Kantian tradition regulative ideas are such directing 

32 A. Grabowski, Prawnicze pojęcie…, p. 36 et al.
33 Ibidem, p. 47.
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factors, giving cognitive and pragmatic discourses their final goal – the goal that 
will never be attained, though. The point of regulative ideas is to determine the 
unattainable ideal, which, however, has practical significance. In non-positiv-
ist conceptions of law, Alexy assumes that absolute correctness, being the goal 
of legal discourses, has the nature of a regulative idea. Whereas correctness that 
is referred to in rulings or in legal norms is of a discursive nature only34. He adds: 
“the idea of correct morality is a r e g u l a t i v e i d e a  (in the Kantian meaning) 
and because of that the claim to correctness, within the argument from principles 
context, leads to an ideal dimension (...) of law necessarily connected with law as 
such”35. Unfortunately the suggestion is not explained further and it seems that, 
if based on it, the claim to correctness may have a third interpretation.

As mentioned above, the two previous interpretations of the concept mean 
that, for example, a judge must take responsibility not only for his ruling but, by 
assuming the legal system participant perspective, in some way also take respon-
sibility for the system content. Only in this way will he be able to discern whether 
the considered norm includes the claim to correctness and whether the claim is 
fulfilled. According to the third interpretation, just participation in a legal prac-
tice entails taking responsibility for it and a duty of acting for its benefit, and 
hence its maintenance and development to realise the idea of law as a regulative 
idea. This view is present in the modern Kantian thought – described as Kant’s 
philosophy transformation – in the transcendental pragmatics of Karl-Otto Apel, 
especially. In this perspective, the responsibility principle connects the ethic of an 
ideal communication community discourse with discourses of real community. 
The principle obliges the latter to most fully develop the ideals of the discourse 
ethics in daily practice36. Simultaneously, the responsibility principle relates two 
sections of ethics: formal and reflectively validated discourse ethics with histori-
cally worked out normative ethics. The responisbility principle links the two, but 
at the same time it validates and makes normative ethics necessary as long as it is 

34 Ibidem, p. 91.
35 Ibidem, pp. 61–63.
36 Vide primarily K.-O. Apel, Das Apriori der Kommunikationsgemeinschaft und die Grund-

lagen der Ethik, (in:) Transformation der Philosophie, Band II, Das Apriori der Kommunikati-
onsgemeinschaft, Frankfurt am Main 1973; id., Diskurs und Verantwortung. Das Problem des 
Übergangs zur postkonventionellen Moral, Frankfurt am Main 1988; id., Etyka dyskursu jako ety-
ka odpowiedzialności – postmetafizyczna transformacja etyki Kanta [Discourse Ethics as Ethics 
of Responsibility – Post-methaphysical Transformation of Kant’s Ethic], “Principia” 1992, No. 5; 
id., Wspólnota komunikacyjna jako transcendentalne założenie nauk społecznych [Communicati-
on Community as a Transcendental Assumption in Social Sciences], (in:) A. Zeidler-Janiszewska 
(ed.), Kultura współczesna. Teoria – Interpretacje – Krytyka [Modern Culture. Theory-Interpre-
tations-Criticism], Warszawa 1993; id., Uniwersalistyczna etyka współodpowiedzialności, (in:) 
J. Sekuła (ed.), Idea etyczności globalnej [The Idea of Global Ethics], Siedlce 1999. For a general 
and insightful discussion of these issues vide B. Sierocka, Krytyka i dyskurs. O transcendental-
no-pragmatycznym uprawomocnieniu krytyki filozoficznej [Criticism and Discourse. On Tran-
scendental-pragmatic Validity of Philosophical Criticism], Kraków 2003.
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within bounds set by the principle. It may be said that responsibility, in its moral 
sense and in the case of lawyers, is a relation between legal reality – thus between 
legal discourses in which the claim to correctness of rulings and legal norms is 
present and fulfilled – and between the legal discouse ideal, in which absolute 
correctness is realised. This perspective includes the idea of law development 
through the effort of individuals taking part in legal practice. Such an interpreta-
tion of the claim to correctness, in which its acceptance – obligatory for a member 
of legal practice – of necessity entails moral responsibility for the entirety of the 
practice, should be provided with some additional commentary on the claim’s 
philosophical and historical context.

The commentary may be sketched by formulating the following remarks. First, 
the principle may be understood as an element of legal ethics: a branch that is 
gaining more and more popularity but still has to precisely define the subject and 
the methodology. Although the standpoint I present is only a theoretical proposal 
at the moment, I assume that legal ethics is a branch of knowledge that concerns 
deontological, social and moral aspects of legal practice, whose role is a criti-
cal and reflective analysis of content and relationships between these aspects as 
planes of multidimensional legal ethic theory. The analysis is done with interdis-
ciplinary methodology by applying methods proper to legal dogmatists, social 
sciences, philosophy of morality and philosophy of law37. Legal ethics involves 
three planes which include: professional obligations of lawyers resting with them 
because of their profession (deontological plane), values central to each legal pro-
fession which are set on the basis of legal professional roles (social plane), and 
moral principles common to all legal professions (moral plane).

To multidimensional theory of legal ethics, accepting moral responsibility as 
a priniciple of the highest plane – the moral – means meeting the criteria of critical 
and reflective theories. Critical, because it helps to analyse lawyers’ professional 
roles and obligations as well as concrete actions by checking to what extent they 
contribute to the maintenance and development of the ideal community; to what 
extent they make it more rational. Reflective, because the responsibility principle, 
and the other planes’ content become valid precisely in such a procedure and, 
additionally, because the critical analysis of roles and professional obligations 
of lawyers, from the responsibility principle perspective, is simultaneously the 
analysis of its own practical results and development of its criteria. Legal ethics is 
thus the ethics of responsibility, the object of which is the benefit of the discourse 
and of the community in which the discourse is held. For this reason, participation 

37 Such a presentation of legal ethics has been outlined initially in my article entitled: 
Wieloznaczność w teorii etyki prawniczej [Ambiguity in the Theory of Legal Ethics], (in:) 
H. Izdebski, P. Skuczyński (eds.), Etyka prawnicza. Stanowiska i perspektywy [Legal Ethics. 
Standpoints and Perspectives], Warszawa 2008, developed in my doctoral dissertation Status 
of Legal Ethics, Frankfurt am Main 2013.
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in legal practice entails taking responsibility for it and taking on a duty of acting 
for its good, and therefore its maintenance and development38.

Second, such an interpretation of the claim to correctness seems to comply 
with Radbruch’s thought and, simultaneously, is almost absent in the non-positiv-
ist conception of law. The following fragment of Radbruch’s reasoning on inter-
nal antinomy in law’s idea between justice, legal security and appropriateness 
deserves special attention: “However, they are not contradictions of a destructive 
kind that would lead to the self-annihilation of law. Just the opposite, the dialectic 
nature of these conflicts should result in constant improvement of the legal sys-
tem, and especially in optimal adjustment of its form and content to the conditions 
of time and place of its constitution, validity, and interpretation”39. It seems that, 
to Radbruch, the relation of legal reality and the idea of law was not limited to 
the validity question but was also related to the the development of law and its 
improvement. However. it is important to make a stipulation that he does not 
directly mention lawyers’ responsibility for the law. He uses the concept of pro-
fessional obligations, especially in relation to judges.

Radbruch uses the concept of judges’ professional obligations allegedly related 
to some special role they have. In the pre-war period of his writing, he formulated 
the obligations primarily as the doctrine of binding judges with acts. According 
to it, “a professional obligation of judges is to put the claim to validity – contained 
in law – in force; their personal sense of justice must yield and make an offering to 
the authoritative legal command”40. Judges cannot directly refer to the idea of law 
and use the antinomy of values comprised in the idea. This activity is reserved for 
the participants of a democratic debate, in which law content is being established. 
This thought is also ascertained in the famous passage, in which Radbruch states 
that: “we disdain a priest who preaches contrary to his beliefs; however, we respect 
a judge who, in his faithfulness to an act, does not let himself be deluded by his 
own sense of law”41. It is worth adding that the perspective, in which the problem 

38 For further clarification, see P. Skuczyński, Odpowiedzialność moralna jako podstawa 
etyki prawniczej. Rozważania w perspektywie transcendentalno-pragmatycznej [Moral Responsi-
bility as a Foundation of Legal Ethics. A Discussion from the Transcendental-pragmatic Perspec-
tive], (in:) A. Mróz, A. Niewiadomski, M. Pawelec (eds.), Prawo – język – etyka [Law – Language 
– Ethics], Warszawa 2010 and P. Skuczyński, Moralność prawa i moralność prawników w koncep-
cjach dobrego prawa [Morality of Law and Morality of Lawyers in Good Law Conceptions], (in:) 
P. Mochnaczewski, A. Kociołek-Pęksa (eds.), Dobre prawo, złe prawo – w kręgu myśli Gustawa 
Radbrucha [Good Law, Bad Law – within a range of Gustav Radbruch’s Ideas], Warsaw 2009, 
pp. 162–185.

39 J. Zajadło, Dziedzictwo..., pp. 99–100. Vide also U. A. Kosielińska-Grabowska, Idea spra-
wiedliwości Gustawa Radbrucha [The Idea of Justice in Gustav Radbruch], (in:) B. Wojciechow-
ski, M. J. Golecki (eds.), Rozdroża sprawiedliwości we współczesnej myśli filozoficznoprawnej 
[Crossroads of Justice in Modern Legal-philosophical Thought], Toruń 2008, p. 83.

40 G. Radbruch, Filozofia..., p. 92.
41 Ibidem, p. 93. This passage is referred to as one of the most popular thoughts of Radbruch, 

vide J. Zajadło, Dziedzictwo..., pp. 16, 125.
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is being analysed on the plane of professional duties and roles, and not on the 
plane of the concept and the idea of law, may also be included in a discussion 
of the evolution, or the revolution, in Radbruch’s thought.

For it is claimed that the judge’s obligation to observe acts and interdiction to 
make verdicts contra legem do not necessarily prove Radbruch’s alleged positiv-
ism, especially the Gesetzespositivismus branch of positivism, since holding this 
assertion does not imply the thesis that only acts are law42. It may possibly be said 
that the obligation results in the fact that not all practical consequences have yet 
been drawn from the non-positivist philosophy of law43.

But it may be equally stated that, taking into account various systemic and 
functional factors determining judges’ role at that time, Radbruch considered 
assuring legal security as a central value of their profession. This is why he per-
ceived judges’ duties in such a way, and not in any other. However, when claiming 
after the war that: “lawyers and citizens must remember it well that laws which go 
beyond every measure of injustice and social noxiousness are p o s s i b l e  – laws 
that should be denied not only validity but also all legal character”44, he formu-
lated an obligation to refuse the application of acts that are grossly unjust. The 
philosophy of law has not been changed – only the understanding of the judges’ 
role.

It is important to bear in mind that such a perception of lawyers’ professional 
roles is typical of the German tradition in legal ethics45. One of fundamental 
factors influencing its development was a constantly changing political situa-
tion, which time and again resulted in radical revaluations of the legal system. 
Starting with the Wilhelmian epoch, through the Weimar Republic and the Nazi 
totalitarianism, the liberation system of the Federal Republic and the commu-
nist totalitarianism – German lawyers used to find themselves in a completely 
new, totally different political situation every ten or fifteen years or every couple 
of decades. Every system change meant not only a crisis of law (Rechtskrise) but 
also a crisis of lawyers (Juristenkrise)46 by making them face a dilemma. Atti-

42 S. L. Paulson, On the Background and Significance of Gustav Radbruch’s Post-War Papers, 
“Oxford Journal of Legal Studies” 2006, Vol. 26, issue 1, pp. 36–37. On possible reasons for aver-
sion of Radbruch to judicial discretion in spite of his personal sympathies towards the ‘Free Law 
School’ and Herman Kantorowicz vide J. Zajadło, Dziedzictwo..., p. 47 et al.

43 S. L. Paulson, On the Background..., pp. 32–33.
44 G. Radbruch, Pięć minut filozofii prawa [Five Minutes of Legal Philosophy], (in:) Filozofia 

prawa [Philosophy of Law], Warsaw 2009, p. 243.
45 Vide P. Skuczyński, Tradycje etyki prawniczej a nowoczesne zawody prawnicze [Tradi-

tions of Legal Ethics and Modern Legal Professions], (in:) P. Steczkowski (ed.), Etyka, deonto-
logia, prawo: konferencja naukowa “Etyka profesji prawniczych − wyzwania współczesności”, 
Sieniawa, 15−17 listopada 2007 roku [Ethics Deontology Law (…)], Rzeszów 2008, p. 365.

46 B. Rüthers, Recht und Juristen unter dem Sog und Druck wechselnder politicher Systeme, 
(in:) 125 Jahre Rechtsanwaltskammer Frankfurt am Main, Oberlandesgericht Frankfurt am Main, 
Rechtspflege, Frankfurt am Main 2004, pp. 95–98.
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tudes in response to these dilemmas were varied and on the one hand included 
active involvement in re-building of a new political and systemic reality, but on 
the other a withdrawal from professional life or heroicly sticking to the values 
they believed in. However, he noticed that the latter attitude, sometimes referred 
to as “the sacrifice of one’s own professional ethics”47, was unpopular and that 
resigning from a professional career according to the dictates of one’s own con-
science was significantly less frequent among lawyers than among professionals 
working in administration48.

7. In conclusion, it is important to note that the thesis on a necessary connec-
tion between the claim to correctness and the moral principle of responsibility, 
together with the thesis on the Radbruch’s thought evolution – on the plane of his 
understanding of judges’ professional role and obligations and not on the plane 
of legal philosophy – may form a basis for drawing an even more general con-
clusion. Namely, the Nazi period may be regarded as the time of a serious crisis 
of law in Germany. Seeing the professional role of judges in a restrictive manner 
and putting them under an absolute obligation to obey acts, together with a ban on 
assessing judges from the law’s value perspective – all these facts only supported 
the tradition of professional ethics relying on obedience and professional roles and 
did not prevent the crisis. Reformulating the professional role of judges, imposing 
on them an obligation to consider the issue of laws’ justness and to refer the law to 
the idea of law – all this is to make judges responsible in a moral sense and may 
help to avoid legal crises in future49.

Such a conclusion, of course, as it has been emphasized on many occasions, is 
only a modern interpretation of Radbruch’s thought and a complement within the 
frame of non-positivist conception, which, from the beginning, continues this 
thought. This is possible not only by means of a legal-philosophical analysis 
within this direction, but also through assuming the perspective of legal ethics – 
external to it – or more broadly speaking, by assuming the theory of professional 
ethics in general. It seems that including the problem of legal crises in the discus-
sion is, from the point of view of the latter, by all means justified. According to 
the theory of professional ethics, assumed here, the sense of the moral principle 
of lawyers’ responsibility for law as well as the related command to develop legal 
practice implies preventing situations in which irresponsible professional actions 

47 Ibidem, p. 118.
48 K. Scheider, Der deutsche Jurist als Bürokrat – Zur Beziehung zwischen der sozialen Role 

des deutschen Juristen und der Entwicklung der staatlichen Bürokratie, (in:) W. Kaupen, R. Werle 
(eds.), Soziologische Probleme juristischer Berufe, Göttingen 1974, pp. 99–100.

49 This would entail a slightly different interpretation of the Wehrlosigkeitsthese of Rad-
bruch, most basically understood as a thesis blaming legal positivism for making German law-
yers defenceless towards Nazism, vide J. Zajadło, Formuła..., p. 283 et al. According to the view 
proposed here, it is not entirely legal positivism that is to blame, but an inadequate interpretation 
of judges’ professional role, which interpretation may be typical of legal positivism but not con-
nected with it of necessity. 
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would result in critical phenomena at the macro level. Thus, answering the title 
question: “Are we facing a crisis of law?”, it has to be said that only to the extent 
to which lawyers treat their work irresponsilbly, which is possible even when one 
accepts the claim to correctness but not all its ramifications.

To prove the argument correct, it is worth indicating that recent crises, espe-
cially economic ones, are caused by collapses within specific procedures – such 
as the professional audit in 2001 or professional investment banking in 2008 – 
that made up the whole economic system. And this is a significant difference 
from typical depressions stemming from overproduction. The differences stem 
from changes in the market economy – among other things, in supplanting the 
importance of ownership structure by managing personnel, increasing the role 
of planning and prediction of economic processes. These changes enhance the 
role of professionals. In all occupations, moral foundations of professional eth-
ics, which are expressed in the principle of responsibility for one’s legal practice, 
mean that in each professional activity not only its technical correctness, but also 
its relation to the whole of the practice and its development should be taken into 
account. If the thesis that the cause of modern economic depressions lies in ignor-
ing this dimension of professional ethics is true, then it may be necessary to foster 
professional ethics as defined above, and to search its connections with the clas-
sical thesis on relationships between Protestant ethics and the origins of capitalist 
economy.

Regardless of the accuracy of the reflections outlining possible direction for 
further research, in conclusion it is worth emphasising the resulting fact connected 
with the role of Radbruch’s thought in the above discussion. Radbruch’s formula, 
however useful in solving quite modern problems, is first of all applied in situa-
tions in which legal order turns to the past, endavours to overcome the problems 
originating from totalitarian systems’ legacy and from lawlessness related to such 
systems. In contradiction, lawyers’ moral responisbility for law, its maintenance 
and development requires facing towards the future and making constant reflec-
tion on lawyers’ professional obligations – of judges especially but, of course, not 
solely. The responsibility also involves studying how a particular way of fulfiling 
the obligation affects the entire legal practice or, in words that would probably 
be closer to Radbruch, the reality of law. With the theses presented in this paper 
holding true, his achievements would prove undeniably topical.
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ARE WE FACING A CRISIS OF LAW? REFLECTIONS 
IN REFERENCE TO THE SO-CALLED CLAIM TO CORRECTNESS 

PROBLEM

Summary

What is usually acknowledged as a topicality indication of Gustav Radbruch’s legal 
philosophy is the theoretical interest in and practical application of his ideas – known 
as the Radbruch’s formula – on abominable law, statutory non-law and the refusal to 
apply it by public authorities, the judiciary in particular. The article’s main argument is 
that we can point to other than Radbruch’s formula elements in his philosophy of law 
which are still applicable and present in the recent discussion on the concept of law 
itself, its validity and application. What this means is basic to Radbruch’s thought the 
distinction between the concept of law (Rechtsbegriff), the idea of law (Rechtsidee) and 
the relationship between the two. The solution accepted by Radbruch in this matter is 
very broadly applied by the representatives of the nonpositivist concept of law. However, 
the solution may be ascribed a more general meaning, which manifests itself in the “claim 
to correctness problem” (Anspruch auf Richtigkeit). Such a claim has to be an element 
not only of law itself but also of all legal statements including acts of applying the law. 
The point I endeavour to defend is that out of the three interpretations of the claim to 
correctness problem, the one which refers not only to the correctness of legal order and 
law application acts, but also to lawyers’ professional obligations and responsibility is the 
best justified. This is because such a view most fully addresses the challenges of modern 
law, which has become increasingly professional in character, but on the other hand 
more prone to factors typical to fully professionalised walks of life – to critical factors 
especially. The question of how much the interpretation is compatible with Radbruch’s 
perspective, is beyond the scope of this analysis. However, some arguments suggesting 
higher degree of concordance will be presented.
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NON-DISCRIMINATION AND THE PRINCIPLE OF EQUAL 
TREATMENT AS SIGNIFICANT CONSTITUENT PARTS 
OF THE PROCESS OF SHAPING THE COMPETITIVE 
NATURE OF PUBLIC PROCUREMENT PROCEDURES

1. INTRODUCTION

Public procurement law establishes specific procedures and requirements 
which public authorities have to observe when selecting potential contractors pro-
viding services or supplies or performing works for public purposes. These pro-
cedures should ensure that the process of selection is conducted in a transparent 
manner, excluding irregularities and manipulation and a situation where the con-
tracting entity and the contractor work together in a way that would impair public 
interest. The system of public procurement law in particular should make sure 
that public funds are spent in the most efficient manner and the services, supplies 
and works commissioned meet the quality requirements. On the other side, the 
system of public procurement law should safeguard the equal chances for bidders 
and fair competition between them. Within the European Union, that means also 
equal access for bidders from other member states. In addition, it is possible to 
pursue other political objectives within public procurement procedures such as, 
for example, the promotion of small and medium sized enterprises or the imple-
mentation of environmental, social or labour standards.

The current public procurement system of Poland is based on the Act of Pub-
lic Procurement Law (PPL) adopted on January 29, 20041 (see also: “PPL-Act”), 
with further amendments. This Act specifies the rules and procedures for award-
ing public contracts, legal protection measures, control of the award of public 
contracts and the competent authorities. The Polish central government body 
competent for matters concerning public contracts is the President of the Pub-
lic Procurement Office, which is assisted in its work by the Public Procurement 
Office.

1 Journal of Laws of the Republic of Poland from 2015, item 2164.
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Entities obliged to follow PPL are different types of public finance sector 
units. Such awarding entities are obliged to award contracts according to the rules 
of fair competition and equal treatment of economic operators, impartiality and 
objectivity of persons preparing and conducting procedures specified in the act 
of the Public Procurement Law.

Following to the article 3 (1) PPL-Act, the act shall apply to public contracts 
awarded by:

1) the public finance sector entities within the meaning of the provisions on 
public finance;

2) State organisational units not having legal personality other than those 
specified in subparagraph 1;

3) legal persons other than those specified in subparagraph 1, established for 
the specific purpose of meeting needs of a general nature, not having industrial 
or commercial character, if the entities referred to in this provision and in sub-
paragraphs 1 and 2, separately or jointly, directly or indirectly through another 
subject:

a) finance them at over 50 per cent; or
b) hold more than half of their shares; or
c) supervise their managing body; or
d) have the right to appoint more than half of the members of their supervi-

sory or managing body
− insofar as the legal person does not operate under ordinary market condi-

tions, its purpose is not generating profit and it does not incur losses arising out 
of the conducted activity;

4) combinations of subjects referred to in subparagraphs 1 and 2, or subjects 
referred to in subparagraph 3;

5) subjects other than those specified in subparagraphs 1 to 4, where the 
contract is awarded for the purpose of performing a type of activity referred to 
in art. 132, and such an activity is performed on the basis of special or exclusive 
rights, or where the subjects referred to in subparagraphs 1 to 4, separately or 
jointly, directly or indirectly through another subject, have a controlling influence 
on them.

Polish public procurement law is to a large extent determined by European 
law. The European Union has adopted several directives in order to harmonize the 
legal regulations of public procurement in the member states. The most impor-
tant acts of EU legislation in the field of public procurement law have been the 
Directive 2004/18/EC of March 31, 2004 on the coordination of procedures for 
the award of public works contracts, public supply contracts and public service 
contracts (see also: “Directive 2004/18”)2.

Certain general principles of public procurement law have developed:

2 OJ L 94, March 28, 2014, p. 65.
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1) The contracting entity has to prepare and perform the procurement proce-
dure in a manner ensuring fair competition and equal treatment of tenderers or 
candidates.

2) The procedures shall be conducted by persons ensuring impartiality and 
objectivity.

3) The contract shall be awarded only to a tenderer or candidate chosen 
in accordance with the provisions of the PPL-Act (choice in accordance with the 
provisions of the PPL-Act).

4) Contract award procedures shall be public, limitations of the access to 
information may be established only on the basis of the provisions of the PPL-Act.

5) As a rule, contract award procedures shall be conducted in writing (written 
proceedings). The contract award procedures shall be conducted in Polish lan-
guage.

This article concerns the problem of non-discriminatory problems of Euro-
pean and Polish public procurement law.

2. CONTENT OF SECTION (2) OF DIRECTIVE 2004/18

First of all, the content of section (2) of Directive 2004/18 has to be pointed 
out: The award of contracts concluded in the Member States on behalf of the 
State, regional or local authorities and other bodies governed by public law enti-
ties, is subject to the respect of the principles of EU Treaties and in particular 
to the principle of the freedom of movement of goods, the principle of freedom 
of establishment and the principle of freedom to provide services and to the prin-
ciples deriving therefrom, such as: the principle of equal treatment, the princi-
ple of non-discrimination (and the ban on discrimination derived from it), the 
principle of mutual recognition, the principle of proportionality and the prin-
ciple of transparency. Obeying the aforesaid principles is regarded as a signif-
icant means to ensure procedural fairness of the public procurement procedure3. 
Obeying the aforesaid principles is supposed to safeguard an adequate level 
of market competitiveness4. What matters in this case is that safeguarding an 
adequate level of market competitiveness is of fundamental importance. This is 
the primary objective of creating regulations of public procurement in the Euro-
pean law5, and further on, the overarching objective of the existence of public 

3 M. Szydło, Prawna koncepcja zamówienia publicznego [The legal concept of public pro-
curement], Warsaw 2014, p. 32 and following.

4 A. S. Graells, Public Procurement and the EU Competition Rules, Oxford Portland 2011, 
p. 110 and following.

5 J. A. Winter, Public Procurement in the EEC, “Common Market Law Review” 1991, Vol. 28, 
issue 4, p. 471 and following.
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procurement at present6. The deployment of the aforesaid principles in the public 
procurement procedure makes it possible to reach an adequate level of market 
competitiveness. This refers to all stages of this procedure. This is of primary 
importance for the retention of the principles of equal treatment and non-dis-
crimination7. Therefore, it becomes irrelevant whether one or more entities 
ultimately participate in the procedures. It is thus likely to happen that one 
or not many more than one entity will participate in the procedures. What 
matters is obeying the aforesaid principles.

Section (3) of Directive 2004/18 indicates that coordinating provisions appli-
cable to the public procurement procedures should comply as far as possible with 
current procedures and practices in each of the Member States. This refers i.a. 
to the potential impact of the public authority acts issued earlier on the content 
of Terms of Reference (bidding specification) drawn up under public procurement 
procedures.

With reference to the principles of the aforesaid section (2) of Directive 
2004/18, it should be indicated that ban on discrimination is of fundamental 
importance. It should be emphasized that this notion (ban on discrimination) is 
commonly regarded as equivalent to, and associated with the principle of equal 
treatment. Moreover, both notions are used interchangeably both in the case law 
of the Court of Justice of the European Union and in literature dedicated to this 
subject8. The issue seems to be quite obvious. It should also be mentioned at this 
point that the principle of transparency matters to some extent for the retention 
of the principles of fair competition.

3. EQUAL AND NON-DISCRIMINATORY TREATMENT  
(ARTICLE 2 OF DIRECTIVE 2004/18)

The analysis should be commenced by indicating a specific regulation con-
tained in Directive 2004/18, of material importance for the assessment of the issue 
discussed in this article. The content of art. 2 of Directive 2004/18 has to be 
invoked here.

Under art. 2 of Directive 2004/18, contracting authorities shall treat economic 
operators equally and non-discriminatorily and shall act in a transparent way. 
Thus, contracting authorities are obliged to treat all economic operators in an 

6 W. Dzierżanowski, Ochrona konkurencji w prawie zamówień publicznych [Protection 
of competition in public procurement law], Warszawa 2012, p. 19.

7 A. S. Graells, Public Procurement…, p. 115.
8 T. Tridimas, The General Principles of EC Law, Oxford 1999, p. 42.
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equal and at the same time non-discriminatory manner9. The principle of equal 
treatment is also guaranteed by the regulations referring to subsequent stages 
of the procurement proceedings.

What matters for the interpretation of the principle of equal treatment, set 
forth in art. 2 of Directive 2004/18/EC, is the role and interpretation of art. 18 
of TFEU, which introduces a general ban on discrimination in EU law. The Court 
of Justice of the European Union ruled that non-discrimination is a basic principle 
of awarding public contracts. This statement was made in an important ruling 
of the Court dated June 22, 1993 in Case C-243/89 Commission v Denmark10. 
The principle of non-discrimination, defined in Directive 2004/18, is applicable 
not only to equal treatment irrespective of nationality, but is also the overarching 
principle of all procedures to award a public contract, as a principle strictly asso-
ciated with ensuring fair competition11.

In the opinion of the Court of Justice of the European Union, the general 
principle of equal treatment is one of the fundamental principles of the EU law. 
Under this principle, legal entities of EU member states must not be discriminated 
against if they are in identical situations, and they must not be treated in an equal 
manner if they are in different situations, unless there are objective grounds for 
such treatment12.

The obligation to obey the principle of equal treatment was in conformity 
with the objectives of Directive 2004/18, which were aimed at fostering the devel-
opment of real competition in relevant areas, and which formulated the criteria for 
awarding public contracts in a manner safeguarding competition13.

4. THE PRINCIPLE OF TRANSPARENCY OF THE PUBLIC 
PROCUREMENT LAW

It should be pointed out that the principle of transparency is also binding in the 
public procurement law. The principle of transparency of the public procurement 
law means that the tender procedure contains clear rules, and there are ways to 

 9 A. Sołtysińska, Commentary on Article 2 of Directive 2004/18/EC on the coordination 
of procedures for the award of public works contracts, public supply contracts and public service 
contracts, LEX.

10 ERC 1993, p. I-03353.
11 S. Arrowsmith, The Law of Public and Utilities Procurement, Sweet & Mawell 2014, 

p. 462.
12 Cf. ECJ ruling dated October 16, 1980, Case No. C-147/79 R. Hochstrass v Court of the 

Justice of the European Communities, ECR 1980, p. 03005.
13 Cf. CJEU rulings: dated September 17, 2002, Case No. C-513/99 Concordia Bus Finland, 

ECR 2002, p. I-07213, and CJEU ruling dated March 3, 2005, Joint Cases C-21/03 i C-34/03 Fab-
ricom S.A., ECR 2005, p. I-01559.
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check if they are applied in a correct manner. All tenderers are aware of the rules 
of the tender14. Directive 2004/18 does not define the notion of transparency, yet it 
assumes that it is not an objective as such; rather, it is a means to accomplish other 
tasks – the effective spending of public funds and allowing for proper monitoring 
of decisions made in the process of awarding public contracts.

5. REGULATION CONTAINED IN ARTICLE 7 OF PPL ACT  
(LOCAL REGULATION)

Article 7 of PPL act forms the principles of fair competition as regards public 
procurement. Under clause 1 of this act, contracting entities shall prepare and 
conduct contract award proceedings in a manner ensuring fair competition and 
equal treatment of economic operators.

Given the aforesaid art. 7(1) of PPL act, it should be recognized that two gen-
eral principles, of fundamental importance for the public procurement law, can 
be derived from it:

1) preparing and conducting the contract award procedures in a manner 
ensuring fair competition (the principle of fair competition);

2) equal treatment of economic operators applying for a public contract (the 
principle of equal treatment).

The principle of equal treatment is intended to prevent excessive and 
unfounded requirements which would hinder access to the public contract, in this 
way limiting or excluding the competitiveness of the procedures.

The contracting entity is responsible for ensuring fair competition. The prepa-
ration stage is particularly important for the procedures; at this stage, the contract-
ing entity determines the condition for participation in the award procedure and 
the description of the object of the contract. These are in fact the most significant 
elements of the procedure; they are a prerequisite for competing for a contract 
and submitting a tender15. Hence, the contracting entity is responsible for prepar-
ing and conducting the procedures to award a public contract in a manner which 
ensures fair competition; thus in a manner that does not eliminate a certain group 
of economic operators from participation in the award procedure, and which will 
not put a certain group of economic operators in a privileged position16.

14 S. Arrowsmith, The national and international perspectives on the regulation of public 
procurement: harmony or conflict?, (in:) H. Olszewski, B. Popowska (eds.), Gospodarka. Admini-
stracja. Samorząd [Economy. Administration. Local Government], Poznań 1997, p. 14.

15 A. Zdebel-Zygmunt, J. Rokicki, System zamówień publicznych w Polsce [Public procure-
ment system in Poland], Warsaw 2014, p. 52.

16 As NAC stated in one of its rulings, “under the requirement regulated in Article 7(1) of PPL 
act, all economic operators competing for a public contract should be treated in an equal manner 
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On the other hand, it can be inferred from the case law that unequal treatment 
of the economic operations is reflected mainly in a different assessment of the 
same facts or in drawing different consequences from the same circumstances17. 
This does not apply to the case in question.

In the public procurement law, the principle of fair competition was taken into 
consideration in a number of specific provisions. From the point of view of the 
problematic issue presented in this opinion, the following two specific provisions 
must be indicated:

1) art. 5a(2) (the contracting entity awards the public contract in a transparent, 
impartial and non-discriminatory manner);

2) art. 29(2) (the contracting entity must not describe the object of the contract 
in a manner which could restrict fair competition)18.

6. ARTICLE 22 OF PPL ACT

Article 22 of PPL act describes the way of preparing and conducting the pro-
cedure to award a public contract in a manner ensuring fair competition and equal 
treatment of economic operators. Following to the article 22(1) of PPL, the follow-
ing contractors shall be eligible to compete for the award of a contract:

1) which are not subject to exclusion.
2) which meet the conditions of participation in the proceedings where spec-

ified by the awarding entity in the contract notice or in the invitation to confirm 
interest.

Following to the article 22(1a) of PPL, the awarding entity shall specify the 
conditions of participation in the proceedings and evidence required from con-
tractors proportionately to the object of the contract and permitting the assessment 
of the contractor’s capacity to duly perform the contract, in particular expressing 
them as minimum capacity levels.

Following to the article 22(1b) of PPL, the conditions of participation in the 
proceedings may concern:

1) competence or authorizations to conduct a specific professional activity 
where this ensues from separate provisions;

2) economic or financial position;

by the contracting entity throughout the entire procedure. The equal treatment obligation also 
means that all requirements which the contracting entity takes into account at the stage of exam-
ination and assessment of the submitted tenders must be known to the economic operations upon 
tender preparation” (Cf. NAC ruling dated January 11, 2011, KIO/UZP 2824/10, www.uzp.gov.pl).

17 M. Partyka, Równe traktowanie wykonawców [Equal treatment of economic operators], 
“Przetargi Publiczne” 2014, No. 4, p. 14.

18 Cf. i.a. J. A. Nowicki, Commentary on Article 7 of the Act – Public Procurement Law, LEX.
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3) technical or professional capacity.
The awarding entity may stipulate in a contract notice that only protected 

labour establishments and other contractors whose activities or activities of their 
organizationally separated units that will be fulfilling the contract, includes social 
and professional integration of persons being members of socially marginalized 
groups, shall be eligible to compete for awarding a contract, including but not 
limited to:

1) the disabled as defined in the Act of August 27, 1997 on Occupational and 
Social Rehabilitation and on Employment of the Disabled19;

2) the unemployed within the meaning of the Act of April 20, 2004 on Employ-
ment Promotion and Labour Market Institutions20;

3) persons deprived of liberty or released from penal institutions referred to 
in the Act of June 6, 1997 – Executive Penal Code21;

4) persons with mental disorders as defined in the Act of August 19, 1994 on 
the Protection of Mental Health22;

5) homeless persons within the meaning of the Act of March 12, 2004 on 
Social Aid23;

6) persons who obtained in the Republic of Poland the refugee status or sup-
plementary protection referred to in the Act of June 13, 2003 on Granting Protec-
tion to Foreigners in the Territory of the Republic of Poland24;

7) persons under 30 years of age and over 50 with a job-seeker status, unem-
ployed;

8) persons being members of minorities in an unfavourable situation, espe-
cially members of national and ethnic minorities as defined in the Act of January 
6, 2005 on Ethnic and National Minorities and the Regional Language25.

The article also contains positive provisions which define how to describe the 
conditions for participation in the procedure, and the manner of their assessment 
(art. 22(4)(5)).

The description of the object of the contract may result in a rejection of the 
offer, hence the legislator puts particular emphasis on retaining fair competition 
in this respect. This is reflected in the provisions of art. 29–31, with emphasis on 
art. 29(2) stating that the object of the contract must not be described in a way that 
might restrict fair competition.

19 Journal of Laws of the Republic of Poland from 2011, item 721, as amended.
20 Journal of Laws of the Republic of Poland from 2016, items 645, 691 and 868.
21 Journal of Laws of the Republic of Poland from 1997, item 557, as amended, having com-

munity integration difficulties.
22 Journal of Laws of the Republic of Poland from 2016, items 546 and 960.
23 Journal of Laws of the Republic of Poland from 2016, item 930.
24 Journal of Laws of the Republic of Poland from 2012, item 680; 2013, item 1650; 2014, item 

1004; 2015, item 1607; 2016, item 783.
25 Journal of Laws of the Republic of Poland from 2015, item 573; 2016, item 749; art. 22(2) 

of PPL.
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Article 22(1)(2) of PPL-Act is of fundamental importance in this case. Under 
the article, the following economic operators are eligible to compete for a con-
tract: “2) operators who have the necessary knowledge and experience”.

Within the scope defined in art. 22(1)(2), the contracting entities define spe-
cific conditions as regards knowledge and experience, pertaining to the object 
of the contract. What seems to be of particular significance, the description of the 
manner of evaluating compliance with the conditions should be associated with 
the object of the contract and should be proportionate to the object of the contract 
(art. 22(4)).

The tender notice should contain the description of the manner of evaluat-
ing compliance with the conditions referred to in art. 22(1). In fact, the tender 
notice should contain primarily specific conditions to be satisfied by economic 
operators applying for the public contract, and only then should the conditions 
be followed by the description of the manner of evaluating compliance. This can 
be directly inferred from the provisions defining the content of the tender notice, 
e.g. art. 41(7) or the content of the invitation to take part in the negotiations, e.g. 
art. 63(2)(5)26.

The conditions for participation in the procedure, i.e. the conditions related to 
the economic operator, should be related to the object of the contract. They should 
also be proportionate to the object of the contract, i.e. to its scope or value. This 
provision can be found in the act as amended on November 5, 2009; yet before 
this principle was worked out by case law and doctrine. Hence, when defining 
the conditions for participation in the procedure, it is not the interests of the con-
tracting entity that should be taken into consideration, but the type of contract, 
its object, scope and value, the manner of performance and the payment method 
stipulated in the draft agreement27.

7. CONCLUSIONS

Awarding public contracts should take account of such principles as the prin-
ciple of equal treatment, non-discrimination (and the related ban on discrimina-
tion), the principle of proportionality, and the principle of transparency.

The implementation of the aforesaid principles makes it possible to achieve one 
of the fundamental goals of the procurement procedures, which is to remain com-
petitive.

The content of section (2) of Directive 2004/18 has to be pointed out: The award 
of contracts concluded in the Member States on behalf of the State, regional or 

26 J. A. Piróg, Commentary on Article 22 of the Act – Public Procurement Law, Legalis.
27 Ibidem.
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local authorities and other bodies governed by public law entities, is subject to the 
respect of the principles of EU Treaties and in particular to the principle of free-
dom of movement of goods, the principle of freedom of establishment and the 
principle of freedom to provide services and to the principles deriving therefrom, 
such as: the principle of equal treatment, the principle of non-discrimination (and 
the ban on discrimination derived from it), the principle of mutual recognition, 
the principle of proportionality and the principle of transparency.

NON-DISCRIMINATION AND THE PRINCIPLE OF EQUAL 
TREATMENT AS SIGNIFICANT CONSTITUENT PARTS  

OF THE PROCESS OF SHAPING THE COMPETITIVE NATURE 
OF PUBLIC PROCUREMENT PROCEDURES

Summary

This article concerns about the problem of non-discriminatory problems of European 
and Polish public procurement law. Awarding public contracts should take account 
of such principles as the principle of equal treatment, non-discrimination (and the related 
ban on discrimination), the principle of proportionality, and the principle of transparency. 
The implementation of the aforesaid principles makes it possible to achieve one of the 
fundamental goals of the procurement procedures, which is to remain competitive.
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FROM DECENTRALIZATION TO PRIVATIZATION. 
THE CASE OF THE POLISH HOSPITAL SYSTEM1

1. INTRODUCTION

Debate on governance of health systems – from the institutional perspective 
– is focused on two major tensions: between private and public (state and market), 
and between central and local management2. Both dilemmas gained more interest 
and relevance with the expansion of New Public Management (NPM) that put strong 
emphasis on the dissemination of market-oriented schemes for health services deliv-
ery and decentralization of health systems governance. While discourse on effects 
of marketization of health systems has already attracted attention in the literature3, 
studies on the outcomes of decentralization are less advanced. This article focuses 
on the effects of the partial decentralization of hospital management in Poland. Par-
ticularly, it explores to what extent assigning responsibility for hospital management 
to local self-government units enhances the process of commercialization (corpora-
tization) and privatization of hospitals. This study is based on literature review and 
information provided by the Ministry of Health of the Republic of Poland.

2. DECENTRALIZATION AS A PILLAR OF THE NEW PUBLIC 
MANAGEMENT AGENDA

The New Public Management agenda and other market-oriented reform pat-
terns introduced a number of tools that gradually transformed the modus operandi 

1 This article was prepared within the framework of the research project “The promises of de-
centralization in health care” funded by the National Centre of Science under contract No. UMO-
2013/11/B/HS5/03896. 

2 R. H. Blank, V. Burau, Comparative Health Policy, London 2013, p. 102.
3 M. Gaynor, R. Moreno-Serra, C. Proper, Can competition improve outcomes in UK health 

care? Lessons from the past two decades, “Journal of Health Services Research & Policy” 2012, 
17(suppl 1), pp. 49–54. 
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of post-war welfare states. The catalogue of NPM instruments applied in vari-
ous areas of welfare provision includes the purchaser-provider split, extensive 
outsourcing of welfare service provision to private operators, providing citizens 
(customers) with more choice and better exit options, implementation of targets 
and performance measures and, last but not least, decentralization4. NPM does 
not “invent” decentralization, yet it fostered the already strong trend towards it5.

As New Public Management is not a homogenous and comprehensive frame-
work, but rather an umbrella term for wide array of reform arrangements, under-
standing of the scope of and forms of the necessary decentralization differs 
amongst scholars dealing with NPM. Rondinelli et al. developed the most exten-
sive catalogue of forms of decentralization, including deconcentration, delega-
tion, devolution and even privatization6. While deconcentration and delegation 
are limited to dispersing execution of some powers amongst lower tiers of cen-
tral government (deconcentration) or local governments without ensuring pol-
icy and managerial autonomy (delegation), devolution requires transfer of powers 
and responsibilities to an independent external body7. Devolution might be con-
sidered as the strongest form of decentralization, as it leads to the creation of ter-
ritorial administrative entities autonomous from central government.

Arguments in favour of decentralization are mainly of a political and manage-
rial nature. Decentralization is expected to enhance local democracy by bringing 
power and authority closer to the citizens8. From a more technical, efficiency-ori-
ented perspective, decentralization should guarantee more flexible, innovative 
and effective management, as decentralized institutions are able to generate 
deeper commitment and greater productivity among their staff members9. NPM 
advocates noticed that “one size does not fit all” and higher levels in the admin-
istrative structures should relinquish ambitions for setting uniform standards and 
methods for serving citizens10. Decentralization harmonizes with NPM rhetoric 

 4 E. Øverbye, Disciplinary Perspectives, (in:) F. G. Castles, S. Leibfried, J. Lewis, H. Obin-
ger, C. Pierson (eds.), The Oxford Handbook of the Welfare State, Oxford 2010, p. 162.

 5 R. Heintzman, L. Juillet, Searching for new instruments of accountability: New political 
governance and the dialectics of accountability, (in:) H. Bakvis, M. D. Jarvis (eds.), From new 
public management to new political governance, Montreal 2012, pp. 342–379.

 6 D. A. Rondinelli, J. R. Nellis, G. S. Cheema, Decentralization in Developing Countries: 
A Review of Recent Experience, “World Bank Staff Working Papers” 1983, No. 581, pp. 13–31.

 7 C. Pollitt, G. Bouckaert, Public management reform: A comparative analysis, Oxford 2004, 
p. 87.

 8 K. J. Meier, C. G. Hill, Bureaucracy in the Twenty-First Century, (in:) E. Ferlie, L. Lynn, 
C. Pollitt (eds.), The Oxford Handbook of Public Management, Oxford 2005, p. 54.

 9 P. J. Andrisani, S. Hakim, E. S. Savas, Introduction, (in:) P. J. Andrisani, S. Hakim, 
E. S. Savas (eds.), The New Public Management: Lessons from Innovating Governors and Mayors, 
New York 2002, p. 4.

10 L. Dicke, P. Boonyarak, Ensuring Accountability in Human Services: The Dilemma 
of Measuring Moral and Ethical Performance, (in:) H. G. Fredericton, R. K. There (eds.), Ethics 
in Public Management, New York 2005, p. 186.
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with regard to increasing managerial autonomy and empowerment correlated 
with accountability11.

On the other hand, there is an increasing awareness of the following risks, 
challenges and negative impacts of decentralization (in health care and in the gen-
eral perspective):

− Increasing inequalities in access to health care. Particularly decentraliza-
tion of responsibility for financing the health services provision may dramatically 
diversify the conditions for access to health care and its quality across regions 
or other administrative units. This is a natural consequence of regional differ-
ences in the level of economic development and income. Undermining cohesion 
in access to, and quality of, services appears to be the trickiest outcome of exten-
sive decentralization and usually requires special legal and financial measures, 
like cross-subsidies. On the other hand, their implementation creates another 
problem – political tension between units receiving additional subsidies and units 
financing them.

− Diminishing the steering capacity of central government (setting goals, strat-
egies, framework laws, executing accountability mechanisms). Within a decen-
tralized health care system the central government cannot enjoy the traditional 
instruments of the vertical coordination of policies and their implementation. 

− Growing concern for “joined-up government” and “cross-cutting issues”. 
The legally protected autonomy of regional/local governments creates a much 
more complicated institutional landscape, in which hierarchy has to be replaced 
with collaboration and negotiation. In a network state only horizontal coordina-
tion based on cooperation between autonomous administrative units is available. 

− Particular risks associated with decentralization in post-socialist 
states. It needs to be stressed that CEE countries did not have well established 
and stable mechanisms preventing the negative impacts of decentralization. Local 
democracy in our region is still “unfinished business” and extensive decentral-
ization in the most vulnerable areas of human services (health care, education) 
appears to be particularly risky and linked with numerous obstacles and chal-
lenges12.

11 J. Hart, Central Agencies and Departments: Empowerment and Coordination, (in:) 
B. G. Peters, D. J. Savoie (eds.), Taking Stock. Assessing Public Sector Reforms, Montreal 2005, 
pp. 285–286.

12 K. Davey, Decentralization in CEE Countries: Obstacles and Opportunities, (in:) G. Peteri 
(ed.), Mastering Decentralization and Public Administration Reforms in Central and Eastern Eu-
rope, Budapest 2002, p. 37; V. Bankauskaite, R. B. Saltman, Central issues in the decentralization 
debate, (in:) V. Bankauskaite, R. B. Saltman, K. Vrangbӕk (eds.), Decentralization in health care, 
London 2007, p. 16.
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3. EMERGENCE OF A PARTIALLY DECENTRALIZED MODEL 
OF HOSPITAL MANAGEMENT IN POLAND

Decentralization was one of the pillars of the transformation of the Polish 
state initiated in the early 1990s. Reforms aimed at the disassembling of a mon-
olithic, extremely centralized structure of government affected all key areas 
of public management, including the provision of public services. The decentrali-
zation movement in post-socialist Europe was not linked to the NPM programme, 
yet was based on similar objectives and rationale. Advocates of decentralization 
in Poland argued that public services can be managed effectively only at a local 
level. Empowering local communities also triggers citizens’ energy and encour-
ages their active involvement in policy making and implementation. Furthermore, 
decentralization was also meant to let the central government focus on strategic 
issues and long-term policy planning instead of dealing with day-to-day services 
delivery to citizens13.

In the context of health care, shift towards decentralization began in 1998/1999 
when the second phase of local government reform was implemented. The pack-
age of legislation passed in June 1998, which came into force on January 1, 1999, 
consisted of two core elements:

− Restoration of powiat (county) as a second, supramunicipal tier of local 
self-government, traditional for Poland. Pursuant to the new legislation, 314 coun-
ties began to operate after January 1, 1999. Earlier, in autumn 1998 the elections 
for counties’ councils were carried out.

− Creation of self-government at regional level based on the 16 voivodeships 
(regions, provinces). They replaced 49 small voivodeships managed by the central 
administration.

As a result, a three-tier self-government system was created. Communes and 
counties perform the functions of local government and voivodeships operate 
at regional level. Within this system, the counties took the major responsibility 
for hospital management. A much smaller number of public hospitals have been 
taken over by the new regional self-government units (voivodeships). However, 
decentralization of hospital management was not combined with decentralization 
of the funding scheme. The reforms of 1998/1999 introduced a purchaser-pro-
vider split to the Polish healthcare system, whereby the local governments have 
been assigned with responsibility for managing providers, while the independ-
ent regional health care funds have been tasked with contracting health services 
delivery.

13 A. Piekara, Aksjologiczne i pragmatyczne aspekty samorządu terytorialnego, “Samorząd 
Terytorialny” 1991, No. 1–2, p. 78–79; J. Regulski, M. Kulesza, Droga do samorządu. Od pierw-
szych koncepcji do inicjatywy Senatu (1981–1989), Warszawa 2009, pp. 75−76.
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In addition to this, the public hospitals, including hospitals acquired by the 
local governments, have gained the special legal status of public law entities 
(“independent public health care providers”). They gained managerial autonomy 
from the local governments that established them. Their formally independent 
status means, in practice, that they finance their activities from their own reve-
nues and other available resources. The organizational and legal statuses of inde-
pendent public health care providers are complex. They can be defined as public 
law entities equipped with certain qualities of private law bodies, such as the right 
to conclude contracts and benefit from property rights. However, independent 
public health care providers are protected against insolvency, which is the major 
difference compared to private health care providers.

The 2003 reform of health care system enhanced central control over the 
contracting authority. Instead of independent regional health funds, a central 
National Health Fund was created under direct supervision of the Ministry 
of Health. The position and legal status of hospitals governed by local govern-
ments remained unchanged. Also, the rules for contracting provision of health 
services have not been modified and the whole system was saved in the formula 
of internal market.

The last milestone in the transformation process of the essential framework 
of the healthcare system in Poland was the Act of April 15, 2011 on medical activ-
ity (Journal of Laws No. 112, item. 654, as amended). It opened the way for, and 
even introduced, significant incentives to transform independent public health 
care providers into companies (joint-stock companies or limited liability compa-
nies) equipped with the full status of a business entity. Previously, such a transfor-
mation was not explicitly permitted, although in practice was applied on a limited 
scale. The new regulation significantly simplified the mechanism for the corpora-
tization of public health providers.

The transformation is optional and depends on the will of the entity constitut-
ing the independent public health care provider, e.g. local government units. The 
exception is a situation in which independent public health care providers have 
a negative financial balance, and the supervisory body (local government unit) 
is not able to cover the loss. Such a solution should be interpreted as a stimulant 
for corporatization, given the difficult financial situation of many independent 
public health care providers. According to the new regulation, creation of new 
independent public health care providers is forbidden. In addition, the Act on 
medical activity does not introduce any restrictions on the sale of shares in com-
panies that replaced independent public health care providers. In practice this 
opens the way for at least a partial privatization of health care providers. With 
regard to independent public health care providers any form of privatization was 
not possible.

To sum up, the Polish health care system is rather centralized, especially 
in terms of managing and distributing financial resources. The capacity of local 
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and regional governments in strategic stewardship and financing is rather limited. 
They are primarily focused on managing the institutions responsible for direct 
service delivery.

Figure 1. Distribution of roles and responsibilities in the management of the Polish health 
care system.

It should be noted that in recent years the central government addressed 
in some policy documents the need for extending the role of local and regional 
governments in managing health care. The National Development Strategy 2030 
adopted in 2013 prioritizes fostering the local/regional self-governments’ auton-
omy in all areas of public policy, including health care14. The National Health 
Programme 2007−2015 underlines that the ideas and policy concerning public 
health should be initiated primarily at local level, according to the constitutional 

14 Council of the Ministers of the Republic of Poland, National Development Strategy 2030. 
Third Wave of Modernity, Warsaw 2013, p. 9.
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principle of subsidiarity15. However, those general policy plans have not yet been 
translated into more specific legislative proposals.

4. FROM DECENTRALIZATION TO CORPORATIZATION 
AND PRIVATIZATION?

The 2011 Act on Medical Activity set the procedure for the corporatization 
of hospitals managed by the local governments and eliminated obstacles to their 
privatization by selling shares in newly created companies to non-public bod-
ies. However, it should be noted that the corporatization and privatization of hos-
pitals managed by local governments was – under specific conditions – possible 
also prior to the adoption of a clear procedure for that. According to the previous 
regulations, corporatization of independent public health care provider could have 
been conducted in a complex process consisting of three stages:

1) The setting up of a joint-stock company or limited liability company by the 
local government unit and/or private investor;

2) Liquidation of independent public health care provider;
3) Transferring the property and all rights (contracts, licences) of the liqui-

dated independent public health care provider to the newly created company16.
Although this process was complex and risky in legal terms and also cre-

ated high transaction costs, numerous local governments decided to follow this 
scheme. Figure 2 below shows the number of hospitals managed by local/regional 
governments that have been transformed into companies (corporatized) between 
1999 and 2010.

The 2011 Act on Medical Activity enhanced the process of corporatization, not 
only by providing a clear and simplified procedure for that, but also by launching 
a programme of subsidies from the central budget available to local governments 
that decided to enter into corporatization. It should be noted that the initial draft 
of Act on Medical Activity envisaged mandatory (ex lege) corporatization, yet 
strong opposition against this idea from the general public resulted in “softening” 
the initial proposal by incentivizing rather than imposing corporatization.

15 Council of the Ministers of the Republic of Poland, National Health Programme 2007–2015, 
Warsaw 2007, p. 47.

16 M. Wójcik, Przekształcanie formy organizacyjnoprawnej szpitali na podstawie regulacji 
zawartych w ustawie o działalności leczniczej. Nowe wyzwanie i odpowiedzialność samorządów 
terytorialnych, (in:) E. Nojszewska (ed.), System ochrony zdrowia. Problemy i możliwości ich roz-
wiązań, Warszawa 2011.



372 DAWID SZEŚCIŁO

Figure 2. Statistical data on the number of independent public health care providers man-
aged by local/regional governments that were transformed into companies (1999−2010).

Source: Data provided by the Ministry of Health.

The financial incentive was expected to be particularly effective in the con-
text of the Polish health care system, as the issue of overdue debts is an imma-
nent feature of the Polish health care sector. According to Sowada, overdue debts 
of the hospitals have been reduced from 6.2 billion zloty in the middle of 2005 
to about 2.1 billion zloty at the end of September 2014, but they still account for 
over 20 per cent of all debts of public hospitals17. Local governments – especially 
major municipalities – face growing problems with managing debts created by the 
intense investment policy for recent years and their capacity to subsidize hospitals 
is decreasing.

An additional factor fostering or at least enabling the privatization of hos-
pitals managed by local/regional governments is the jurisprudence of the Con-
stitutional Court and other courts. In their caselaw there was a discussion on 
how to interpret the responsibility of self-government units for health care. The 
major dilemma was: Does this responsibility require local/regional governments 
to run the institutions providing health services to citizens or is their responsibil-
ity limited to ensuring that within their territory there is some provider of public-
ly-funded health services, regardless its status as public or private entity? In the 

17 C. Sowada, Zadłużenie publicznych szpitali w Polsce w latach 2005–2014. Nierozwiązany 
problem zobowiązań wymagalnych, “Zdrowie Publiczne i Zarządzanie” 2014, No. 3, pp. 258−270.
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judgment of January 7, 2004 the Constitutional Court (K 14/03) concluded that 
the constitutional standard of equal access to health care does not require the state 
administration bodies to run public health care providers. The major requirement 
is to ensure that every citizen has an equal access to publicly-funded health ser-
vices and the character of the institutions providing services is not relevant. This 
approach has been confirmed by the caselaw of administrative courts considering 
the complaints against privatization of local public hospitals.

Taking those factors into account, one may predict the rapid expansion of the 
corporatization and privatization of hospitals governed by local government. 
However, the statistical data provides rather mixed conclusions in this matter. 
First of all, the number of hospitals that have been corporatized according to 
the new law is much lower than the government expected (figure 3). The effect 
of the subsidy mechanism turned out to be limited. Although there was a signif-
icant increase in the number of hospitals transformed in 2013 (the last year when 
the subsidies were available), it still covered less than 10 per cent of the total 
number of hospitals managed by local government (453 hospitals in total). What 
also should be noted is the fact that the impetus of transformation dropped when 
the subsidy scheme expired.

Figure 3. Statistical data on the number of independent public health care providers man-
aged by local/regional governments that were transformed into companies (2011−2015).

Source: Data provided by the Ministry of Health.
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Secondly, the number of privatised hospitals remains low and does not exceed 
10 per cent of all hospitals established by local or regional governments. Accord-
ing to the National Audit Office 38 hospitals established by local governments are 
now fully controlled by private shareholders and in 14 hospitals the local govern-
ment keeps a minority share18. In comparison to this, as the Ministry of Health 
informed, at the end of 2015 there were 127 hospitals operating in the form 
of a company, where the local government was the sole shareholder. In six cases 
the local government units retained the majority of shares (50% + 1).

Therefore, we may observe rather a conservative approach of local/regional 
governments to the new legislative framework. Both corporatization and privati-
zation are progressing, yet only to a limited extent. It would be difficult to specify 
the full catalogue of factors influencing the lack of common enthusiasm towards 
corporatization and privatisation among local/regional authorities. However, 
drawing from available data, we may develop some hypothesis explaining the 
relatively little progress in corporatization and privatization of hospitals managed 
by self-government units:

− Strong opposition among citizens against privatization of public hospi-
tals. According to 2014 survey, 64 per cent of respondents consider privatization 
as disadvantageous for patients. Over 3/4 of respondents were against privatiza-
tion of their local hospital19. Local elected representatives are fully aware of citi-
zens’ attitude towards privatization and the political calculations discourage them 
from corporatization and privatization unless it is inevitable because of the finan-
cial situation of the municipality or county.

− The risk of bankruptcy or loss of potential support from state or local 
government budgets. Those two factors have been indicated as an obstacle to 
corporatization in the survey conducted among representatives of public hospi-
tals governed by local and regional governments20. It is believed that the for-
mula of independent public health care provider safeguards against bankruptcy 
not only formally, but also because in the past the central government regularly 
launched bailouts for them, reducing or cancelling their debts. In other words, the 
mechanism of “soft budgetary constraints” is well-established in the management 
of the Polish health care system and there is a concern that it would not be appli-
cable to corporatized or privatised hospitals.

− Lessons learnt from the hospitals that went through corporatization and/or 
privatization. Available case studies illustrate the rather mixed effects of corpo-
ratization and particularly privatization. Although some “champions” and suc-
cess stories can be found, there are also examples of failed privatisations that 

18 Najwyższa Izba Kontroli, Działalność szpitali samorządowych przekształconych w spółki 
kapitałowe, Warszawa 2015.

19 See http://www.rynekzdrowia.pl/Finanse-i-zarzadzanie/Wiekszosc-Polakow-nie-chce- 
prywatyzacji-szpitali,137183,1.html (visited April 7, 2016).

20 Magellan, Sytuacja finansowa szpitali w Polsce, Warszawa 2014.



 FROM DECENTRALIZATION TO PRIVATIZATION... 375

resulted in e.g. temporarily depriving residents of hospital care or limiting the 
scope of services provided by privatised hospitals to few most profitable medical 
procedures. Another problem noted in some cases was a dramatic deterioration 
of work standards in privatised hospitals.

− The lack of positive financial effects of corporatization. According to 
National Audit Office report covering 12 hospitals transformed into companies, 
only four of them achieved a positive financial balance and the remaining eight 
hospitals continue to generate a loss21. Thus, corporatization did not lead to an 
immediate improvement of the financial situation.

− The immature market of private operators of hospitals. Long-time domi-
nation of public entities on the hospital market creates an obstacle for expansion 
of private operators. At the moment there are only few companies/holdings hav-
ing the capacity and know-how for acquiring and managing hospitals taken over 
from local or regional governments.

5. CONCLUSIONS

The Polish health care system – with a special focus on hospital management 
– is rather centralized. Although the majority of hospitals are managed by local or 
regional governments, the central government maintains control over resources 
as the role of purchaser (contracting authority) is monopolized by a special agency 
under direct control of the Ministry of Health (National Health Fund). The 2011 
reform extended the scope of managerial autonomy of local/regional govern-
ments in hospital management by providing clear procedures for the corporatiza-
tion of hospitals and abolishing obstacles to the privatization of public hospitals 
transformed into companies. Expanding the autonomy of local/regional govern-
ments did not lead to extensive corporatization and privatization of public hos-
pitals. Despite financial incentives for corporatization and budgetary constraints 
potentially enhancing privatization, both processes are progressing only to a lim-
ited extent. This could be partially explained by strong opposition among citizens 
to “depublicisation” of health care providers, but another factor is the concerns 
among local governments and hospital managers about the financial stability 
of the hospitals operating in a formula that does not protect from bankruptcy.

21 Najwyższa Izba Kontroli, Informacja o wynikach kontroli przekształceń własnościowych 
wybranych szpitali w latach 2006–2010, Warszawa 2011.
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FROM DECENTRALIZATION TO PRIVATIZATION.  
THE CASE OF THE POLISH HOSPITAL SYSTEM

Summary

Decentralization and privatization have been the key elements of the new public 
management agenda for reshaping public services. Both trends have also affected the area 
of health services, with particular focus on hospital management. This paper describes 
the process of decentralization of healthcare and hospital governance in Poland for recent 
decades and discusses whether the increasing role of local and regional governments 
in hospital management has triggered the process of privatization of healthcare 
units. Deriving from statistical data and qualitative assessment, it concludes that while 
privatization of hospitals in one of the important trends in the Polish health policy, its 
scope is limited by several obstacles of economic, political and social nature.
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ARE THE MINIMUM RATES OF PAY OF POSTED 
WORKERS IN COMPLIANCE WITH THE SOCIAL 

MARKET ECONOMY?

1. THE CONCEPT OF THE SOCIAL MARKET ECONOMY AFTER 
THE LISBON TREATY

The social market economy – is a term that has been introduced at the Euro-
pean Union level through amendments to treaty provisions, namely through the 
Lisbon Treaty which came into force in the year 2009. It thus produced an effect 
in the legal systems of all EU countries. The reference in art. 3 TEU to the con-
cept of the social market economy should therefore encourage the EU legislator 
to intensify its activity toward strengthening the protection of workers, namely by 
developing (expanding) regulations for labour law. This also means that the dereg-
ulatory function of EU law, which aims to remove all obstacles to the functioning 
of the internal market, and the creation of the single market, should be balanced 
against the protective function of labour law, giving a wide variety of safeguard-
ing forms to workers and increasing both employment and living standards at the 
same time.

Article 3 TEU proclaims the concept of the social market economy as a foun-
dation for socio-economic development of the European Union, though not some-
thing that causes a horizontal direct effect2 itself. One of the most interesting 
questions for labour law doctrine is how to recognize the type of legal effect 
before it is brought about by the European Court of Justice (ECJ). There is a lot 
of evidence in ECJ case law that which the it comes up with the conclusion that 

1 National Expert Study on wage setting systems and minimum rates of pay applicable to 
posted workers in accordance with Directive 96/71/EC in a selected number of Member States and 
sectors, Contract No. VC/2015/0334, Final report.

2 Case 26/62 NV Algemene Transport- en Expeditie Onderneming van Gend & Loos v Neth-
erlands Inland Revenue Administration, ECR 1963, p. 1.
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some articles of the TFEU (i.a. art. 45 TFEU3 or art. 157 TFEU4) have horizontal 
direct effect without any textual basis from the EU Treaty itself. However, this is 
not the essential problem that this article concerns itself with. It is enough to say 
that art. 3 TEU is too general, not sufficiently clear and precise5, nor sufficiently 
unconditional6, to create an obligation on the entities of European Union law. 
Moreover, the Treaty on the European Union (TEU), in contrast to the Treaty 
on the Functioning of the European Union (TFEU)7, consists of goals, and the 
objectives under the provisions of the said Treaties are described by directional 
and teleological standards. Article 3 TUE affects each and every level of the oper-
ation of law. It provides a framework for the creation of EU and national law 
(so-called directional guidelines), as well as for the understanding of law in prac-
tice (so-called interpretative guidelines). This underlying kind of provision also 
carries some importance for the application of law by EU and national institu-
tions, especially in such cases where provisions establish a so-called clearance 
decision (specifying guidelines)8.

What is of note here is that art. 3 TEU stipulates not only a social market 
economy, but it also requires more prerequisites. Firstly, it may be highly compet-
itive, as the construction of one big market is at the heart of the European project 
envisaged by the founding fathers. Secondly, it should aim at full employment 
and social progress, having regard for the fact that a single market is an important 
factor that enhances our international competitiveness, one that needs to enjoy 
the support of all market players: businesses, consumers and workers9. The ideal 
of the social market economy is to achieve an economic and a social purpose at 
the same time. However, the real and very practical problem the EU legislator has 
to solve is how, and with which technical methods, such an ideal should be real-
ized. It has to be clearly explained what separates the law of the EU based on the 

3 Case C-292/89 Queen v Immigration Appeal Tribunal, ex parte Gustaff Desiderius An-
tonissen, ECS 1991, p. I-745.

4 Case 43/75 Gabrielle Defrenne (II) v Société anonyme belge de navigation aérienne Sabe-
na, ECR 1976, p. 455.

5 Joint cases Bernhard Pfeiffer (C-397/01), Wilhelm Roith (C-398/01), Albert Süß (C-399/01), 
Michael Winter (C-400/01), Klaus Nestvogel (C-401/01), Roswitha Zeller (C-402/01) i Matthias 
Döbele (C-403/01) v Deutsches Rotes Kreuz, Kreisverband Waldshut eV, ECR 2004, s. I-8835, 
p. 103.

6 Case 152/84 M. Marhall (I) v Southampton and South-West Hampshire Area Health Au-
thority, ECR 1986, p. 723, pp 52.

7 Consolidated versions Official Journal C 326, 26/10/2012 P. 0001-0390.
8 W. Sanetra, Prawo pracy po Traktacie z Lizbony, “Europejski Przegląd Sądowy” 2010, 

No. 2, pp. 3–4.
9 Communication From the Commission to the European Parliament, the Council, the Eco-

nomic and Social Committee and the Committee of the Regions, For a highly competitive social 
market economy, Brussels, October 27, 2010 COM(2010) 608 final at http://ec.europa.eu/inter-
nal_market/smact/docs/single-market-act_en.pdf (visited, January 17, 2017).



 ARE THE MINIMUM RATES OF PAY OF POSTED WORKERS... 381

market – “a market community” – from the law of a “social market economy”10. 
Instead of ensuring a balanced reconciliation between the rules of the market and 
the requirements of social protection, we can observe many examples of conflicts 
of values.

2. SEARCHING FOR BALANCE BETWEEN THE FUNDAMENTAL 
FREEDOM TO PROVIDE CROSS-BORDER SERVICES AND SOCIAL 

PROTECTION IN THE LIGHT OF THE SOCIAL MARKET ECONOMY

The existence of a single market would not be feasible without the freedom 
to provide services. This basically means that Polish companies are able to send 
workers to and host workers from Member States (in practice, this is about send-
ing workers to Western Europe, since Poland is the country that delegates the 
highest number of workers of all EU countries). Posted workers play a crucial role 
in the development of the internal market of services. There was a tremendous 
debate on how to guarantee the rights of these posted workers, especially a fun-
damental right – the right to remuneration, whilst bearing in mind protection from 
the host country. The social market economy should deal with problems related 
to social dumping, level playing fields, the previously-mentioned fairer single 
market and, most importantly, equal pay for equal work. The crucial question is 
whether the minimum rates of pay of posted workers are in accordance with the 
social market economy.

As is commonly known, the Directive 96/71/EC of the European Par-
liament and of the Council of December 16, 1996 concerning the posting 
of workers in the framework of the provision of services (hereafter: Posting 
of Workers Directive – PWD)11 reconciles the exercise of the fundamental free-
dom of companies to provide cross-border services under art. 56 TFEU (ex art. 49 
TEC) with the need to ensure a level of fair competition and respect for the rights 
of workers (preamble, recital 5). This means that the Directive aimed mainly to 
promote the cross-border provision of services in a single market, while providing 
protection to posted workers and ensuring a level playing field between foreign 
and local competitors12. Unfortunately, the adoption of the Posting of Workers 

10 L. Azoulai, The Court of Justice and the social market economy: The emergence of an 
ideal and the conditions for its realization, “Common Marcet Law Review” 2008, Vol. 45, issue 
5, p. 1335.

11 Directive 96/71/EC of the European Parliament and of the Council of December 16, 1996 
concerning the posting of workers in the framework of the provision of services (OJ L 18, January 
21, 1997, pp. 1–6).

12 The European Commission has regularly monitored the implementation and enforcement 
of this Directive to assess whether the aims of the PWD were being met (i.e., “Posting of workers 
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Directive has not removed the controversy surrounding the topic of the posting 
of workers even concerning such an essential question as the minimum wage. 
Moreover, the legal framework in relation to posting is considered by many as 
conducive to “social dumping” and results in displacement effects on local busi-
nesses and workers.

Article 3 PWD stipulates that Member States shall guarantee workers posted 
to their territory the terms and conditions of employment covering the minimum 
rates of pay, including overtime rates which are laid down in the Member State 
where the work is carried out. Unfortunately, it does not define the meaning 
of minimum rates of pay. On the contrary, it points out that for the purposes of the 
PWD, the concept of minimum rates of pay is determined by the national law and/
or practice of the Member State to whose territory the worker is posted. Indeed, 
a great deal of confusion flows from the neighbouring expressions of “mini-
mum wage” (national concept) and “minimum rates of pay” (EU concept), both 
of which terms countries have a tendency to consider as equivalent. There are 
a lot of problems related to deciding which elements ought to be regarded as con-
stituent elements of minimum rates of pay. Undoubtedly, this is the main source 
of problems related to the effective protection of “hard core” workers’ rights. What 
is more, it has negative impact on international competiveness – one of the pillars 
of a social market economy.

Perhaps we should understand the absence of definitions (neither minimum 
wage nor minimum rates of pay), as providing them would be an extremely hard 
a task, perhaps even impossible. Firstly, defining these terms on their merits 
seems implausible as all Member States have their own legal system and practice. 
Secondly, as they are within a Directive, it leaves to the national authorities the 
choice of the form and methods of its implementation. This expressly means that 
it is within Member States’ competence to set rules on remuneration in accord-
ance with their law and practice. Member States have different traditions when 
it comes to standard-setting in labour law, including minimum wages and wage 
structures. They resort to a variety of mechanisms which are often combined and 
range from statutory regulation over various types of agreements to social clauses 
in procurement rules. It is out of the question that Member State cannot violate 
EU law even they exercise exclusively internal competence. This is why Member 
State it cannot impede the free movement of services between Member States13. 
What is more, although all European Union Member States14 have mechanisms 
in place to set minimum wages, there is a wide variety in terms of the systems and 
effective levels of minimum wages, and in the extent of low paid employment.

in the framework of the provision of services: Maximising its benefits and potential while guaran-
teeing the protection of workers” and the accompanying Staff Working Document SEC (2007) 747.

13 Case C-522/12 Tevfik Isbir v DB Services GmbH, OJ C 9, 11.1.2014, pp. 14–15.
14 Eurofound, Pay in Europe in the 21st century, Dublin 2014. 
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This leads us to the conclusion that there are 28 different concepts of min-
imum rates of pay defined by 28 different internal legal systems. Moreover, it 
may be the case that in one country there is no unique concept of minimum rates 
of pay or different terms are used to define financial benefits for the employee 
– for example, “remuneration”, “salary”, and “wage”. There may be sectoral min-
imum wages set by collective agreements that are not universally applicable by 
law15, or minimum wages set by collective agreements that are universally appli-
cable by law but only for a sector or for a region in a host Member State16.

The minimum rates of pay, according to the provisions of the Posting of Work-
ers Directive, may also be defined by the practice of each European country. This 
means that not only national law may determine this concept, but that it may also 
be defined by practice. But what does this term mean exactly? “Practice” here 
has a broad meaning and it is a very general statement; it is not clear what kind 
(source) of practice we should take into account, how long a term of use should be 
regarded as practice, which branches it is related to, etc.

The elements of minimum rates of pay under national law or universally 
applicable collective agreements are not clear and transparent to all service pro-
viders. We should bear in mind the conventional manner of wage standard-set-
ting that covers a wide array of agreements, depending on the level at which 
they are concluded (cross-sectoral, sectoral, company), and whether or not their 
applicability can be extended. For that reason, the Posting of Workers Directive 
is considered by many to be more apt at accommodating the systems in which 
wage-setting is operated through legislation than at accommodating autonomous 
systems operated through collective agreements or practice17.

This should further draw our attention to other areas of structural differen-
tiation between posted workers and local ones. Potential differences relate not 
only to the mechanism of the wage-system, but also to social security contribu-
tions or basic income paid by employers. Doubts are aggravated by discrepancies 
in taxes between sending and receiving Member States – this falls within the 
scope of a “competitive advantage” for foreign service providers. Public obliga-
tions such as taxes are still paid in the sending Member State despite the tem-
porary nature of the services provided in the receiving Member State18. Is this 
in accordance with high levels of competitiveness and the presumptions’ of the 

15 Case C-341/05 Laval un Partneri Ltd v Svenska Byggnadsarbetareförbundet, Svenska 
Byggnadsarbetareförbundets avdelning 1, Byggettan i Svenska Elektrikerförbundet, ECR 2007, 
p. I-1176.

16 Case C-346/06 Dirk Rüffert v Land Niedersachsen, ECR 2008, p. I-01989.
17 See: Study on wage setting systems and minimum rates of pay applicable to posted workers 

in accordance with Directive 96/71/EC in a selected number of Member States.
18 F. De Wispelaere, J. Pacolet, An Ad Hoc Statistical Analysis on Short Term Mobility – Eco-

nomic Value of Posting of Workers: The impact of intra-EU cross-border services, with special 
attention to the construction sector, Leuven 2016.
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social market economy? Even if this is not so, it should be regarded as such, which 
indeed seems at least unfair.

3. SOME COMMENTS ON POLISH REGULATIONS

Polish legislature differentiates between the duties of an employer towards 
employees working abroad depending on whether they have been expatriated 
to perform work in a non-EU country or posted to work in one of the Member 
States. Consequently, the Labour Code makes a distinction between the category 
of “expatriate” workers, which defines those working outside the territory of the 
European Union, and the category of those “posted” to work in the territory of the 
European Union. Moreover, the personal scope (ratione personae) of those “expa-
triated” covers both individuals who had been employed before in their [home] 
country by an employer as well as those admitted to work abroad, whereas there is 
a requirement that an employment relationship with the posted workers be estab-
lished prior to posting. The differences in terminology have been taken from the 
Council Directive 91/533/EEC on an employer’s obligation to inform employees 
of the conditions applicable to the contract or employment relationship19 and the 
Directive 96/71/EC on the posting of workers in the framework of the provision 
of services20.

Another characteristic feature of the Polish system was the absence of defi-
nition of the term “posted worker” for many years. However, it was generally 
recognised in Polish legal systems that a posted worker is a worker performing 
work in a Member State other than the state in which he normally works. In con-
sequence, there was and there is no clear difference between a business trip and 
the posting of workers. It hardly needs to be said that employers prefer the worker 
to be sent on a business trip due to the lower financial charges associated when 
compared to the costs of posting of workers abroad21.

Despite numerous judgments stating clearly that posting workers cannot be 
treated, under any circumstances, as sending them on a business trip22, it is pop-

19 Council Directive 91/533/EEC of October 14, 1991 on an employer’s obligation to inform 
employees of the conditions applicable to the contract or employment relationship (OJ L 288 of Oc-
tober 18, 1991, pp. 32–35).

20 Directive 96/71/EC of the European Parliament and of the Council of December 16, 1996 
concerning the posting of workers in the framework of the provision of services (OJ L 18, January 
21, 1997, pp. 1–6).

21 Study on wage-setting systems and minimum rates of pay applicable to posted workers 
in accordance with Directive 96/71/EC in a selected number of Member States and sectors, Con-
tract No. VC/2015/0334, Final report.

22 Appelate Court in Wrocław, March 27, 2012, III APa 20/11, LEX.
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ular practice in Poland to do so, especially in the transport sector. This is due 
to the fact that they are often sent for only 1−7 days. Because of this short time 
frame, employers do not treat this as posting workers. In practice, employers send 
employees on short-term trips. What is more, treating these as business trips is 
not unprofitable – the workers receive a similar amount of money23.

Devising a highly competitive social market economy, art. 3 PWD leaves 
defining the constituent elements of the minimum rates of pay at the discretion 
of Member States. Pursuing this competence, they have to respect the freedom to 
provide cross-border services guaranteed by the TFEU. However, there is a lack 
of clarity with regard to the legal qualification of a number of wage elements, such 
as contribution to social benefit funds, the exchangeability of special benefits, 
special payments related to the posting and the distinction between pay and the 
reimbursement of costs, complications caused by taxes and premiums (gross/net 
salary).

4. EQUAL PAY FOR EQUAL WORK AT THE SAME PLACE

Equal pay for equal work at the same place is a crucial task for the social mar-
ket economy. Therefore, the Polish Supreme Court has repeatedly maintained that 
posted workers are entitled to receive at least the minimum wage that is received 
by employees in the country where they are performing work24, and it has tried to 
clarify the differences between the definitions of gross income, net income and 
minimum wage of posted workers25. The problem lies in the misunderstanding 
of the term “minimum rates of pay” and the absence of one unique definition. The 
Polish legislator applies other terms. The minimum wage in Poland is regulated 
by the Act of October 10, 2002 on the Minimum Remuneration for Work26.

The term “minimum wage” has a meaning equivalent to “minimum remu-
neration”. The definition of the “minimum wage” should be understood as the 
lowest limit of remuneration (salary) guaranteed to an employee for a full month 
of working time in a full-time job. The Minimum Remuneration for Work Act 

23 M. Maksymiuk, Project Team Leader in the Pomeranian Employers Association, Inter-
view conducted on August 18, 2015, Study on wage setting systems and minimum rates of pay 
applicable to posted workers in accordance with Directive 96/71/EC in a selected number of Mem-
ber States and sectors, Contract No. VC/2015/0334, Final report, http://ec.europa.eu/social/main.
jsp?catId=471&langId=en&moreDocuments=yes (visited February 8, 2017).

24 Supreme Court, II PK 208/10, LEX.
25 Supreme Court July 9, 2014, I PK 250/13, LEX.
26 Ustawa z dnia 10 października 2002 r. o minimalnym wynagrodzeniu za pracę, Dz.U. 

z 2002 r., Nr 200, poz. 1679, z późn. zm. [Act of October 10, 2002 on the Minimum Remuneration 
for Work, Journal of Laws 2002, No. 200, item 1679, with subsequent amendments]. It came into 
force on January 1, 2003.
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mentions “full monthly working time”, without specifying any further details or 
a number of hours. According to provisions of the Labour Code, the working time 
should not on average exceed eight hours per day and 40 hours per a five-day-long 
working week (art. 129 (1) of the Labour Code). In the case of overtime hours, the 
weekly working time (including the overtime hours) should not on average exceed 
48 hours (art. 131 (1) of the Labour Code).

In order to avoid social dumping, the legal Act on the Minimum Remuner-
ation for Work stipulates that “the wage of the employee is calculated including 
the elements of basic remuneration and other benefits related to employment”, 
the minimum wage cannot be lower than the above mentioned wage (minimum 
wage). The basic remuneration and other benefits form the so-called “personal 
wage” that also includes other components. Nevertheless, the Minimum Remu-
neration for Work does not specify these components.

While we have “equal pay for equal work” on the one hand, and “social dump-
ing” on the other, we should go deeper into constituent elements of minimum 
rates of pay. The Minimum Remuneration for Work clearly excludes such constit-
uents as: remuneration for overtime, jubilee awards, gratuities and retirement pay. 
Thus, it is clear that a bonus payment for overtime work is beyond the concept 
of minimum remuneration27. According to the PWD, the host country’s minimum 
rates of pay include overtime rates. This means that a bonus for overtime work 
must be equal for a posted worker. However, this bonus is not included in a min-
imum wage. The general message here is that, the minimum rates of pay include 
overtime rates, while supplementary occupational retirement pension schemes 
are not covered.

The conditions covered by art. 3(1)(a–g) of the PWD are determined in Poland 
by statutory law. However, there is no legal obstacle to introducing more favoura-
ble conditions by a collective agreement in favour of posted workers, or to grant-
ing them additional benefits. In accordance with art. 18(1), the provisions of the 
Labour Code on employment contracts and other acts – also including collective 
agreements – on the basis of which an employment relationship is established may 
not disadvantage an employee more than the provisions of the labour law.

Most national laws implementing the PWD mention both the law and collec-
tive agreements as instruments for setting the protection level of posted work-
ers. Poland has assigned the definition of employment and working conditions for 

27 Article 151 of the Labour Code. In addition to the regular remuneration, a bonus for over-
time work must be paid: 100% of remuneration for overtime work: 

1. during the night,
2. on Sundays and public holidays which are not working days on the employee’s normal work 

schedule, 
3. on a day off granted to an employee in exchange for working on a Sunday or on a holiday 

on the employee’s normal work schedule, 50% of remuneration for overtime work on any day other 
than those specified above. 
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posted workers exclusively to the law. In practice, collective agreements do not 
have far-reaching importance for posted workers. To be accurate, there are no 
collective agreements in Poland that could be considered universally applicable 
within the meaning of art. 3 PWD28. There is a similar situation in Romania29.

A problematic area in the enforcement of the said provisions is also related 
to the frequency of pay. For example, Member States may establish a minimum 
hourly wage or a minimum monthly wage. The Posting of Workers Directive 
does not in general preclude a calculation of the minimum wage for hourly work 
and/or for piecework which is based on the categorisation of employees into pay 
groups, provided that this calculation and categorisation are carried out in accord-
ance with rules that are binding and transparent30. There may be some problems 
when an employee works for an hourly wage and Member States establish min-
imum monthly wage or vice versa. It appears that art. 3 PWD does not forbid 
establishing a minimum hourly or minimum monthly wage. The Posting Workers 
Directive cannot be interpreted as an legal basis that limits an applicable system 
of remuneration.

While we consider whether the minimum rates of pay for posted workers 
are in accordance with the social market economy we should also analyse Case 
C-396/13 (“Elektrobudowa”), in which the subject matter of the main proceed-
ings related to the determination of the scope of the concept of “minimum rates 
of pay”, within the meaning of PWD, to which Polish workers posted to Finland 
are entitled. The EU Court of Justice had to deal with a lot of elements of rates 
of pay, as there was a need to treat them separately. Finally, the EU Court of Jus-
tice held that:

− a daily allowance such as that at issue in the main proceedings must be 
regarded as part of the minimum wage under the same conditions as those gov-
erning the inclusion of the allowance in the minimum wage paid to local workers 
when they are posted within the Member State concerned;

− compensation for daily travelling time, which is paid to the workers on 
the condition that their daily journey to and from their place of work is of more 
than one hour’s duration, must be regarded as part of the minimum wage of the 
posted workers, provided that this condition is fulfilled, and it is a matter for the 
national court to verify this.

28 Study on wage setting systems and minimum rates of pay applicable to posted workers in ac-
cordance with Directive 96/71/EC in a selected number of Member States and sectors, Annexes.

29 Study on wage-setting systems and minimum rates of pay applicable to posted workers 
in accordance with Directive 96/71/EC in a selected number of Member States and sectors, Con-
tract No VC/2015/0334, Final report.

30 Case C-396/13 Sähköalojen ammattiliitto ry v Elektrobudowa Spolka Akcyjna, at http://cu-
ria.europa.eu/juris/document/document.jsf?docid=163056&mode=req&pageIndex=1&dir=&oc-
c=first&part=1&text=&doclang=PL&cid=59496 (visited January 17, 2017).
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Let us try to justify this – we are dealing with compensation for working for 
some time outside one’s regular place of residence, even country. As an employee 
does not need to prove incurred costs, it is justified to include these allowances 
in minimum rates of pay. When it comes to the compensation for daily travelling 
time, it seems that it is rather time that is compensated, and not incurred cost 
– as it is irrelevant. What is more, we may consider what happens if a daily jour-
ney to and from a workplace takes less than one hour. If a collective agreement 
establishes such an obligation, compensation for working should be regarded as 
part of the minimum wage even though it is less than one hour.

We must agree with the statement, having taken into account the substance 
of art. 3(7) PWD stipulating that allowances specific to a posting shall be con-
sidered to be part of the minimum wage, unless they are paid as reimbursement 
for expenditure actually incurred on account of the posting, such as expenditure 
on travel, board and lodging. This provision is exceptional in nature, as usually 
remuneration is in exchange for work performed31. Hence, the EU Court of Justice 
ruled:

− coverage of the cost of the said workers’ accommodation is not to be 
regarded as an element of their minimum wage;

− an allowance taking the form of meal vouchers provided to the posted work-
ers is not to be regarded as part of the their minimum salary.

The situation is different when we consider minimum paid annual hol-
idays. There is no doubt that the right to annual leave is a fundamental right 
in European Union law and it is strictly connected to remuneration. For that rea-
son, annual paid holiday ought to be regarded as an element of the minimum 
wage. The pay which posted workers must receive for their minimum paid annual 
holiday corresponds to the minimum wage to which those workers are entitled 
during the reference period.

5. CONCLUSIONS

In a social market economy, there is a need for the equal pay to be “quadrated” 
(multiplied) for equal work. Therefore, instruments that increase equal treatment 
for equal work at the same place, such as legislative measures to counteract social 
dumping and unfair competition, are high on the agenda of trade union organ-
isations, particularly the issue of “equal pay for equal work at the same place”. 
However, it is understandable that low-wage countries want to use lower labour 

31 P. Wąż, Glossary to C-396/13 13 Sähköalojen ammattiliitto ry v Elektrobudowa Spolka 
Akcyjna, LEX 2015.
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standards as a competitive advantage when compared to high-wage countries32. 
Instead of ensuring a balanced reconciliation between the rules of the market and 
the requirements of social protection, we can observe many examples of conflicts 
of values. The ECJ rulings in the Viking, Laval, Rüffert and Luxembourg cases 
gave real food for thought that achieving this balance is not an easy task, and it 
seems to many that the ECJ gives priority to the freedom of the market ahead 
of strengthening the protection of workers.

While we look for solutions de lege ferenda, a European minimum wage is 
given large and profound consideration. However, we have to bear in mind that 
the EU has no competences with respect to wage levels or wage-formation mech-
anisms. Article 153 TFEU, which governs EU attributes of work and employ-
ment (including the areas of working conditions, health and safety, social security 
and employment protection), finishes with a sentence (point 5), which succinctly 
says “the provisions of this article shall not apply to pay”. According to this, the 
level of minimum wages and mechanisms for establishing them are a matter for 
the Member States33. Obviously, establishing a European minimum wage would 
be an extremely hard task, as there is a huge difference, if not a yawning gap, 
between national minimum wages (from 2 to 10 Euro per hour).

In the latest proposal of the Directive amending the PWD34, the new text 
introduces a crucial change – it replaces the reference to “minimum rates of pay” 
with a reference to “remuneration”35 together with the proposal of a definition 
of this term. For the purpose of this Directive, remuneration means all the 
elements of remuneration rendered mandatory by national law, regulation or 
administrative provision, collective agreements or arbitration awards which 
have been declared universally applicable and/or, in the absence of a system for 
declaring collective agreements or arbitration awards to be of universal appli-
cation, other collective agreements or arbitration awards within the meaning 
of paragraph 8, second subparagraph, in the Member State to whose territory the 
worker is posted.

32 M. Weiss, The Future of Labour Law, (in:) Z. Hajna, D. Skupień (eds.), Przyszłość prawa 
pracy. Liber Amicorum. Księga Jubileuszowa Profesora Michała Seweryńskiego, Łodź 2015.

33 Eurofound, Pay in Europe in the 21st century, Dublin, 2014. 
34 Proposal for a Directive of the European Parliament and of the Council amending Direc-

tive 96/71/EC of The European Parliament and of the Council of December 16, 1996 concern-
ing the posting of workers in the framework of the provision of services, COM (2016) 128 final 
2016/0070 (COD), Strasbourg, March 8, 2016 at http://eur-lex.europa.eu/legal-content/EN/TX-
T/?uri=COM%3A2016%3A128%3AFIN (visited January 17, 2017).

35 Building on case law of the Court in Case C-396/13 13 Sähköalojen ammattiliitto ry 
v Elektrobudowa Spolka Akcyjna.
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ARE THE MINIMUM RATES OF PAY OF POSTED WORKERS IN 
COMPLIANCE WITH THE SOCIAL MARKET ECONOMY?

Summary

Directive 96/71/EC of the European Parliament and of the Council of December 
16, 1996 concerning the posting of workers in the framework of the provision of 
services aims mainly to promote the cross-border provision of services in a single 
market, while providing protection to posted workers and ensuring a level playing field 
between foreign and local competitors. Namely, art. 3 stipulates that Member States 
shall guarantee workers posted to their territory the terms and conditions of employment 
covering the minimum rates of pay, including overtime rates, which are laid down 
in the Member State where the work is carried out. On the other hand, the social market 
economy should deal with problems related to social dumping, a level playing field, the 
previously-mentioned fairer single market and, most importantly, equal pay for equal 
work. Thus, the crucial question is whether the minimum rates of pay of posted workers 
are in accordance with the social market economy.
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OF GOVERNMENT OF THE REPUBLIC OF POLAND 

AND THE REPUBLIC OF ARMENIA

After the collapse of the Soviet system, as a result of a search for an effective 
system of government, both the Republic of Poland and the Republic of Arme-
nia chose systems displaying certain similarities. Despite the fact that Arme-
nia radically changed its Constitution in 2005 and adopted a parliamentary form 
of government in 2015, the similarities between the constitutional regulations 
of the governmental systems of these two countries make a comparative analysis 
meaningful.

As in both of these countries the president is elected in direct elections and 
the executive power is divided between the president and the government, the 
governmental system known as “semi-presidential” should be taken as the basis 
for the comparison. The concept of the “semi-presidential system” was first intro-
duced in academic circles by M. Duverger. In this way he threw down a challenge 
to lawyers, who, in his own words, worshiped two “sacred cows”: the parliamen-
tary and presidential systems1.

In the legal and political sciences, several features are emphasized which 
describe the “semi-presidential republic” and distinguish it from other sys-
tems. For instance, M. Duverger argues that “a governmental system can be con-
sidered as semi-presidential if the constitution combines three elements:

1) the president of the republic is elected by universal suffrage,
2) the president possesses quite considerable powers;
3) the government, as a counterbalance to the president, stays in power only 

if the parliament does not express a vote of no confidence to them”2.
G. Sartori in his turn describes “semi-presidential republic” in this way:
“1) The head of state (president) is elected by popular vote – either directly 

or indirectly − for a fixed period of time.

1 See “Les vaches sacrées” in Itinéraires: études en l’honneur de Léo Hamon, Economica, 
1982, pp. 639–645.

2 See M. Duverger, A new political system model: semi-presidential government, “European 
Journal of Political Research” 1980, Vol. 8, issue 2, p. 166.
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2) The president shares the executive power with prime minister, thus creating 
a dual power, whose three defining features are:

a. While the president is not dependent on parliament, he is still not entitled 
to govern alone and directly and, hence, his will is conveyed and processed via 
government;

b. Conversely, the prime minister and his cabinet are president-independent 
in that they are parliament-dependent: they are subject to either parliamentary 
confidence or no-confidence (or both), and in any case they need the support 
of a parliamentary majority;

c. The dual authority structure of semi-presidentialism allows for different 
balances and also for shifting prevalences of power within the executive, under 
the strict condition that the ’autonomy potential’ of each component unit of the 
executive does subsist”3.

According to the same author, the most important features of a “semi-presi-
dential republic” in the political and legal doctrines of “semi-presidential” coun-
tries are:

1) the strong position of the president (more or less),
2) the strong position of the government (prime-minister),
3) the government’s accountability before the parliament.
The abovementioned features are manifested in the 1997 Constitution of the 

Republic of Poland and the 1995 Constitution of the Republic of Armenia. First 
of all, it should be noted that both of them include provisions from the French 
Constitution of 1958. Therefore we can speak about French influence on both the 
Armenian and the Polish Constitution. Nevertheless, an automatic localization 
of the French Constitution did not take place in either country; moreover, the 
constitutions of both countries have numerous differences.

Under art. 126 of the Constitution of the Republic of Poland, the Presi-
dent of the Republic of Poland is the supreme representative of the Republic 
of Poland and the guarantor of the continuity of State authority. Additionally, 
“the President of the Republic shall ensure observance of the Constitution, safe-
guard the sovereignty and security of the State as well as the inviolability and 
integrity of its territory”4. Under art. 127 “the President of the Republic shall 
be elected by the Nation, in universal, equal and direct elections, conducted by 
secret ballot”.

When discussing the constitutional status of the President, it is essential to pay 
attention to the countersignature requirement, as it may considerably restrict the 
powers of President. Article 144 of the Polish Constitution says that “the President 
of the Republic, exercising his constitutional and statutory authority, shall issue 

3 See G. Sartori, Comparative Constitutional Engineering, 2nd ed., NYU Press, 1997, 
pp. 131–132.

4 Constitutions of Europe, Texts Collected by Council of Europe Venice Commission, Leiden–
Boston 2004, Vol. 2, pp. 1324–1381.
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Official Acts”, but these acts “require, for their validity, the signature of the Prime 
Minister who, by such signature, accepts responsibility therefore to the Sejm” 
Paragraph 3 of the same article defines the cases when the countersignature is not 
required (in general 30 instances). Their analysis shows that the majority of the 
issues that fall within the discretionary competence of the President have a rep-
resentational character.

The role of the President in the formation of the Council of Ministers (the gov-
ernment) can be considered only partly active. Under art. 154 of the Constitution 
“the President of the Republic shall nominate a Prime Minister who shall propose 
the composition of a Council of Ministers”. Afterwards, he “shall appoint a Prime 
Minister together with other members of a Council of Ministers and accept the 
oaths of office of members of such newly appointed Council of Ministers”.

The abovementioned power of the president, which seems significant at first 
glance, does not endow the president with a crucial role in the government forma-
tion process in comparison with the powers of the Sejm. Paragraph 2 of art. 154 
directly states that “The Prime Minister shall, within 14 days following the day 
of his appointment by the President of the Republic, submit a program of activity 
of the Council of Ministers to the Sejm, together with a motion requiring a vote 
of confidence”. The Sejm shall pass such vote of confidence by an absolute major-
ity of votes in the presence of at least half of the statutory number of deputies. In 
the event that a Council of Ministers composed by the President has failed to 
obtain a vote of confidence, the Sejm shall choose a Prime Minister as well as 
members of the Council of Ministers (art. 154 paragraph 3).

If there is not sufficient majority in the Sejm, the right to form a Govern-
ment is again passed to the President of the Republic (art. 155 paragraph 1). In 
the event that a vote of confidence has not been granted to the Council of Min-
isters, the President of the Republic shall shorten the term of office of the Sejm 
and order elections to be held (article 155 paragraph 2). The abovementioned 
constitutional regulations allow us to conclude that in the process of the forma-
tion of government, the main function of the President is organizing political 
consultations in order to seek a compromise among the members of the Sejm 
elected in the latest elections. In this respect, the manner of formation of gov-
ernment in Poland differs essentially from the French and Armenian models. In 
the latter two countries, the prime minister and the government appointed by 
the president do not need the approval of the parliament to commence their 
activity. Moreover, the program of the government also does not require parlia-
mentary approval.

One of the most important elements of the system of government is the con-
stitutional status of the Council of Ministers. The Council of Ministers of the 
Republic of Poland is endowed with broad constitutional powers which make it 
a “supreme body of the executive authority”. Article 146 of the Polish Constitu-
tion provides that “the Council of Ministers shall conduct the internal affairs and 
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foreign policy of the Republic of Poland”, “the Council of Ministers shall conduct 
the affairs of State not reserved to other State organs or local government”, “the 
Council of Ministers shall manage government administration”. The abovemen-
tioned countersignature requirement, alongside with the fact that the Government 
can be dismissed by the Sejm only through a constructive vote of no confidence, 
gives an additional importance to the Council of Ministers.

This mechanism does not give an opportunity to the majority in the Sejm to 
raise the question of the government’s accountability without nominating a can-
didate for new prime minister, which is, in fact, an important factor ensuring gov-
ernment’s stability. If the resolution on a vote of no confidence has been passed by 
the Sejm, the President of the Republic shall accept the resignation of the Council 
of Ministers and appoint a new Prime Minister as chosen by the Sejm, and, on his 
request, the other members of the Council of Ministers (art. 158).

The accountability of the Council of Ministers before the Sejm is also reflected 
in other constitutional provisions. For example, under art. 157: “The members 
of the Council of Ministers shall be collectively responsible to the Sejm for the 
activities of the Council of Ministers”, as well as “shall be individually responsi-
ble to the Sejm for those matters falling within their competence or assigned to 
them by the Prime Minister”.

In order to characterize a system of government, it is essential to consider the 
constitutional regulations on the termination of the parliament’s term of office. 
The Constitution entitles two actors to make a decisions on the early termination 
of the term of office of the Sejm: the Sejm itself and the President of the Republic. 
According to paragraph 3 of art. 98 of the Polish Constitution, “The Sejm may 
shorten its term of office by a resolution passed by a majority of at least two-thirds 
of the votes of the statutory number of Deputies”. Paragraph 4 of the same article 
provides that “The President of the Republic, after seeking the opinion of the Mar-
shal of the Sejm and the Marshal of the Senate, may, in those instances specified 
in the Constitution, order shortening of the Sejm’s term of office [italics added 
by the author]. Whenever the term of office of the Sejm has been shortened in this 
way, then the term of office of the Senate shall also be shortened”. There are two 
“instances specified in the Constitution”. The first one is a failure to grant a vote 
of confidence to the Council of Ministers (art. 155 paragraph 2). The second one 
is the case when the Budget bill is not adopted or presented to the President of the 
Republic for signature within 4 months from the day of its submission to the Sejm 
(art. 225).

The analysis of the afore-mentioned grounds (non-formation of Government 
in due time, violation of the deadlines of the budget process) provides an oppor-
tunity to claim that the president lacks discretionary power and those grounds 
are only aimed at solving a constitutional crisis that arises in such circum-
stances. Thus, despite the opinion of M. Duverger, the main author of the concept 
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of the semi-presidential rule, that Poland is among the countries5 with a semi-pres-
idential system of government, according to the approach prevailing in Poland the 
1997 Polish Constitution provides for a parliamentary system of government6.

As far as the 1995 model of organizing state power in the Republic of Arme-
nia is concerned, in some aspects it greatly resembles both the French and the 
Polish models. However, some differences make the Armenian system of gov-
ernment clearly stand out. Under art. 49 of the 1995 Armenian Constitution, the 
Armenian President too ensures observance of the Constitution and the proper 
execution of the legislative, executive and judicial powers. Moreover, the systemic 
analysis of the constitutional and legal status of the President of the Republic and 
his powers enables us to claim that he has a prevailing position in the executive 
system. Such a conclusion is groundless with respect to Poland.

The influential role of the President of the Republic of Armenia is especially 
manifested in the regulations concerning the dismissal of the Prime Minister. The 
President of the Republic of Armenia is not subject to any constitutional restric-
tion when dismissing the Prime Minister (art. 55 paragraph 4). Neither the clas-
sical French model nor the Polish model provide the president with such power.

The constitutionally strong position of the President is also reflected in the 
regulations concerning the dissolution of the parliament. According to art. 55, the 
President of Armenia, following deliberations with the speaker of the National 
Assembly and the Prime Minister, may dissolve the parliament. Unlike the Polish 
head of state, the president of the Republic of Armenia does this in a discretion-
ary manner, and unlike in Poland, the constitution of Armenia does not provide 
limited constitutional grounds for the dissolution of the National Assembly. Such 
a constitutional norm has an impact on the “respect” of the parliamentary major-
ity for the President.

Under the Armenian Constitution, the Government is formed by the President 
of the Republic7, however it can effectively work only when it has confidence 
of the parliamentary majority supporting it. It seems as if in this regard there are 
no significant differences between Armenia and Poland, but constitutionally and 
legally the situation in Armenia is radically different due to the discretionary 
power to dismiss the Prime Minister and dissolve the parliament granted to the 

5 In one of his latest published articles M. Duverger notes that Poland’s “Small Constitution” 
anticipates semi-presidential rule of government. See M. Duverger, Régime semi-présidentiel, 
(in :) O. Duhamel, Y. Mény (eds.), Dictionnaire constitutionnel, Paris, PUF, 1992, pp. 901, 903.

6 See R. Mojak, Parlament a rzad w ustroju trzeciej Rzeczypospolitej Polskiej, Lublin, 
2007, p. 620; Polish researcher M. Grzybowski calls it “a rationalized parliamentary system”, see 
M. Grzybowski, The system of government in the Constitution of the Republic of Poland of 2nd 
Apil 1997, (in:) P. Sarnecki, A. Szmyt, Z. Witkowski (eds.), The Prinicples of the Basic Institutions 
of the System of Government in Poland, Warsaw, Sejm Publishing Office, 1999, p. 164.

7 Under para. 4 of Article 55 of the Constitution “The President shall appoint and dismiss 
from office the Prime Minister. He/she shall appoint and dismiss from office members of govern-
ment upon the presentation of the Prime Minister”.
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President of the Republic of Armenia. “Since the office of the prime minister 
depends not only on the will of the parliamentary majority but also, and, in the 
first place on the president, the parliament has to take into consideration the presi-
dent’s will during the formation of government, especially when the president has 
the wide power to dissolve parliament. Together these two powers lead to a domi-
nant position of the president over Government in organizational matters”8.

However, the National Assembly’s power to express a vote of no confidence 
in the Government should not be underestimated (art. 84). In Armenia, the Prime 
Minister and, consequently, the Council of Ministers, are politically account-
able both to the President of the Republic and the Parliament. If the president 
and the Parliament (parliamentary majority) and, consequently, the Government 
belong to one political force, there is no possibility of confrontation. In this sit-
uation, the President of the Republic, while relying on the support of the major-
ity of the National Assembly, actually forms the Government independently, de 
facto becoming the head of the executive power. However, if the President of the 
Republic lacks the support of the majority in parliament, he should not disregard 
the configuration of political forces in the parliament while forming the Gov-
ernment. Otherwise, this step by the President could be followed by a vote of no 
confidence by the National Assembly, which will result in the resignation of the 
Government. In this case, the President faces a choice – either to reconcile with 
the will of parliamentary majority or take a step whose consequences are not pre-
dictable beforehand, i.e. the dissolution of the Parliament.

The President convenes and chairs the meetings of the Government in Arme-
nia and only by his assignment the Prime Minister may wield this power. Fur-
thermore, the President ratifies all the decisions of the Government, regardless 
of whether he has chaired that meeting or not. In contrast with the Constitution 
of the Republic of Armenia, the President of Poland does not have such powers, 
and most of his acts come into force only after they have been countersigned 
by the Government. The President of Armenia’s authority to ratify the decisions 
of the Government grants him too much political discretion, and in fact he might 
veto the decisions that he considers politically inappropriate. Moreover, the Con-
stitution of Armenia, unlike the Polish Constitution (art. 189), does not provide 
any legal mechanism for resolving constitutional disputes.

Through art. 85 paragraph 3 of the Constitution, the President is vested with 
the authority to define the structure and working procedures of the Government 
upon submission of the Prime Minister’s. Thus, without the President, it would 
be impossible to determine which ministries should exist, what the relationship 
between the bodies of the executive power should be, etc.

8 V. Poghosyan, Peculiarities of the semi-presidential form of government in RA, Collection 
of Reference Materials, OSCE, Yerevan, 2004, p. 56.
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In contrast to Poland, the President of Armenia does not have the right to 
introduce legislation. Only the Government and members of Parliament are enti-
tled to this. Nevertheless, the Government’s legislative initiative is a result of its 
decision, on which, as already mentioned, the President can put a veto. In this 
way, even if the decision on legislative initiative was made by the Government 
without taking into consideration the President’s position, it may not be ratified, 
and based on this we may conclude that the President is an active participant in the 
legislative process in any alignment of political forces. Besides, the Constitution 
of Armenia endows the President with primary lawmaking rights. The President’s 
right to issue presidential decrees provided by art. 56 of the Constitution puts only 
one restriction on the President: the decrees should not contradict the Constitution 
and the laws. Furthermore, based on art. 56 of the Constitution, the decrees of the 
President have supremacy over governmental decisions and other legal acts.

However, the veto power of the President of Armenia in the legislative pro-
cesses is relatively weak in comparison with Poland. In Armenia, the laws adopted 
by the Parliament overcome the President’s veto by majority vote of the deputies 
(art. 72 paragraph 2 of the Constitution), while the Polish President’s veto can only 
be overturned by a three-fifths majority vote of the Sejm, in the presence of more 
than half of the total number of deputies in the session (art. 122 paragraph 5 of the 
Polish Constitution).

The abovementioned examples of the strong position of the President of the 
Republic of Armenia still do not show the complete picture of the President’s 
position in the governmental system. Armenia’s Constitution provides a domi-
nant role for the President in the foreign policy, defense and security areas. In 
accordance with art. 55 paragraph 7 of the Constitution, the overall management 
of foreign policy pertains to the President. Paragraph 12 of the same Article stip-
ulates that the President is a chief commander of the armed forces and appoints 
members of the supreme command of the armed forces.

In contrast to Poland, the abovementioned powers of the President of Armenia 
are implemented by his own discretion and are not bound by the proposals of any 
other bodies. The President of Armenia also has the right to make a decision on 
the use of the armed forces in the case of an armed attack against the Republic, 
an imminent danger thereof or declaration of war, may call for a general or partial 
mobilization and makes decisions on the use of the armed forces (art. 13 para-
graph 55 of the Constitution).

In accordance with art. 55 paragraph 14 of the Constitution, in the event 
of an imminent danger to constitutional order, after consulting with the Chair-
man of the National Assembly and the Prime Minister, the President declares 
a state of emergency, takes measures appropriate in the given circumstances and 
addresses the people on the situation. For comparison, we would like to point 
that the President of Poland, while declaring war or state of emergency is bound 
by the recommendation of the Council of Ministers (art. 229 and 230), and these 
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legal acts must be countersigned by the Chairman of the Council of Ministers 
(art. 144 paragraph 2).

Although the first part of art. 85 of the Constitution establishes conducting 
executive power as the main function of the Government, art. 89 of the Consti-
tution, dedicated to the powers of the Government, does not mention any body 
responsible for developing the strategy of the state. The 4th−6th points of that 
article describe the spheres (financial, taxes, science, education, culture, health, 
social insurance, protection of nature, defense, national security, foreign policy) 
where this policy is developed. One may infer that the powers of the Government 
are the same in spheres where the President of Armenia has a special role, such 
as overall management of foreign policy and guaranteeing the independence, ter-
ritorial integrity and security of the country. If in the spheres of foreign policy, 
territorial integrity and security the Constitution has granted the power to decide 
policy to the President, in other spheres this question is not solved, and there 
is some contradiction between the power of the Government to conduct overall 
policy and between the 4th−6th points of article 89. In contrast, in Poland this ques-
tion is regulated very clearly. Article 146 of Polish Constitution provides that the 
Council of Ministers conducts the internal affairs and the foreign policy of the 
Republic of Poland, while the President of Poland is entitled to several powers, 
some of which require countersignature.

Thus, a comparative analysis of the models of the system of government 
in Armenia and in Poland allows us to come to the following conclusions:

1. These two governing systems have many general similarities (direct elec-
tions of the president, the functions of guaranteeing the independence, territorial 
integrity and security of the country, a dualist system in the executive body) cre-
ating a rational basis to classify them as “semi-presidential systems”;

2. Simultaneously, the governing systems of Armenia and Poland are only 
partly similar. The principal differences are that the legal and de facto powers 
of the President of Armenia are much stronger than the respective powers of the 
President of Poland, where the powers of Government of Poland are strong.

Therefore, it is not accidental that some researchers consider that it is neces-
sary to divide the semi-presidential system of government into two categories: 
semi-presidential-parliamentary and parliamentary-semi-presidential9. The basis 
for this division is the simultaneous accountability of the government toward the 
president and the parliament, or accountability only toward the parliament, and 
the volume of the powers of the president as well. Armenia surely belongs to the 
first category, because the Government has dual responsibility and the President 
has a wide authority. In contrast, in Poland the Government is responsible only 
toward the Sejm and the powers of the President are quite limited. The differences 

9 See V. Poghosyan, Armenia: At-A-Glance, (in:) G. Robbers (ed.), Encyclopedia of World 
Constitutions, Vol. 1, Facts on File, 2006, p. 43.
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mentioned above are very important, which is why M. S. Shugarent and J. Ken-
nedy put these two terms (semi presidential-parliamentary, parliamentary-semi 
presidential) in circulation, suggesting that they should be considered separate 
forms of governing10.

COMPARATIVE ANALYSIS OF THE SYSTEMS OF GOVERNMENT 
OF THE REPUBLIC OF POLAND AND THE REPUBLIC OF ARMENIA

Summary

The article discusses the system of government in the Republic of Poland and 
Republic of Armenia, showing the main similarities and differences between them.
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THE PLACE AND ROLE OF THE ENGLISH GREAT 
CHARTER OF THE LIBERTIES IN TEACHING LAW 

IN POLAND

When speaking about the role of the Great Charter of the Liberties (Magna 
Charta Libertatum) in the teaching of law in Poland, the document can be treated 
in two ways. Firstly, as a specific act with particular content and a recognised 
footprint in the formation of the political system standard on our continent (or, 
more broadly, in the European civilisation circle, which also includes the Ameri-
cas). Secondly, as an example that perfectly demonstrates the need to use the his-
torical perspective in explaining today’s institutions of the European states. Thus, 
speaking about the teaching of law in Poland from those two viewpoints, I would 
like to first tackle the place of the historical legal subjects and contents in the cur-
riculum of law studies at Polish universities, and then see how the Great Charter 
and its provisions are positioned in historical subjects and their environment.

I

Let us start with the Great Charter of the Liberties itself. While this will, by 
no means, be an in-depth analysis of the document itself, a few general comments 
seem worthwhile before we proceed with the role of the Great Charter in teaching 
law, because the character of this document and its fortunes in the history of Eng-
land and Europe lead to conclusions on how to position it in the curriculum and 
as to the method of presentation in the educational process.

The history of European political systems is marked by legal acts or docu-
ments that have played a special, pivotal role. Their content determined a model 
of institutional arrangements and initiated larger-scale system transformation 
processes. It was usually the case that not only were the authors of such docu-
ments not motivated by such intentions, but their imagination did not even reach 
that far. However, events unfolded so that those legal acts gained special signif-
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icance, many a time extending beyond the borders of the country in which they 
were issued or promulgated. Apart from the Constitution of the United States 
or the French Constitutional Charter of 1814, such special documents include 
Magna Charta Libertatum of 1215, sealed in the fields of Runnymede by King 
John of England (John Lackland) in the presence of the English barons.

Magna Charta (named so to be distinguished from another charter promul-
gated at the same time, Parva Charta, which concerned forest matters, and not 
out of the awareness of the importance of that document)1, triggered the devel-
opment of English parliamentarism. From the end of the 18th century, English 
parliamentarism became a point of reference, and soon simply a model of what 
later evolved into European constitutionalism of the 19th century. This is why it is 
worth studying the history of England’s political system, and if we embark of this 
task, we are bound to come across the Great Charter of the Liberties.

Magna Charta Libertatum was a privilege and it did not differ from many 
similar documents that were issued by rulers of other European countries2. The 
list is long, so let us just mention a few of them: the Golden Bull issued by King 
Andrew II of Hungary in 1222, Emperor Frederick II’s privileges of 1220 and 
1232, the Aragonese Privilegio General granted by Peter III in 1283, the Danish 
king’s charter of 1282, or the Swedish Magna Charta of 1319 issued by Magnus 
Eriksson, the Golden Bull of 1356 by Emperor Charles IV, the Privilege of Kassa 
granted by Louis I of Hungary to the Polish nobility in 1374, and further privi-
leges issued by during the reign of Władysław Jagiełło and his sons Władysław 
and Kazimierz, or the privileges granted by previous rulers of England, mainly 
by Henry I (1100) and Stephen (1135). They all limited royal authority to some 
extent, primarily as regards the freedom to charge various levies, but they usu-
ally also provided a mechanism that guaranteed the privilege would be respected 
in future.

In the Great Charter of the Liberties, such guarantees were enshrined in its 
art. 14, 39 and 61: the first of these provided that all taxes or other levies for the 
benefit of the king required the consent of the Grand Council, the second prohib-
ited conviction or dispossession other than by court sentence, whereas the third 
provided that allegiance to the ruler could be forsaken and he could be deposed 
in the event of his failure to observe the provisions of the Charter. The Great 
Charter was unique in that in fact that its beneficiaries were not only the barons 
(although it was them who agreed it in 1215) but also all “free men”, i.e. those not 
bound by serfdom (some peasant population and mainly inhabitants of towns, 
which, in a sense, opened up the way to their representation in the House of Com-
mons, alongside knighthood).

1 Cf. K. Koranyi, Powszechna historia państwa i prawa, Vol. III, Warszawa 1966, p. 180, 
footnote 10.

2 Cf. K. Grzybowski, Prawda i legenda Wielkiej Karty Wolności, (in:) Refleksje sceptyczne, 
Vol. I, Warszawa 1972, pp. 106–107.
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What proved to have a bearing on the political systems of European states was 
not so much the provisions of the Charter itself as fighting for compliance with its 
provisions throughout the long reign of Henry III. It was not without reason that 
subsequent revisions of the Charter (starting as early as 1217) omitted both art. 14 
and art. 613. This test of strength finally resulted in a relative balance between the 
kingdom’s barons – later Parliament – and the ruler who retained a sizeable pack-
age of rights. It is worth noting that the Golden Bulla mentioned above, issued 
by Andrew II roughly at the same time, led to the marginalisation of royal power 
and the clear domination of magnates. In England, the Great Charter also became 
a manifestation of the strengthening belief (formulated emphatically by Henry 
Bracton, and then repeated in an equally determined way by John Fortescue) that 
the king was subject to law and should observe it. It is worth recalling that the 
reasons given for the deposition of Edward II in 1327 and Richard II in 1399 
included their arbitrary law-making practices, or failure to comply with the rele-
vant rules which required Parliament’s involvement in the process. From the end 
of the 14th century until the 17th century, the significance of the Charter dimin-
ished in the face of the strengthening, sustainable position of Parliament, con-
solidated by the 1295 and 1397 legislation, and the emergence of the mechanism 
of Parliament’s legislative initiative in the mid-15th century. Even in the Tudor era, 
Parliament’s relations with the king were correct, so it was not necessary to refer 
to the Charter as the primary source of Parliament’s power. It seems meaningful 
that in his tragedy The Life and Death of King John, Shakespeare does not men-
tion the Charter at all; some tend to believe he had never even heard of it4.

The Great Charter came back to the fore in the mid-17th century, when rivalry 
between the Stuarts, with their absolutist inclinations, and Parliament defending 
its powers and its position in the state, flared up with full intensity. The Char-
ter became a case for the principle of limited royal power (in the 1628 Petition 
of Right it was cited directly several times5, and in the Levellers’ concept of the 
new society it even defined the sources of power in the state). The rivalry was 
eventually won by Parliament, and the Great Charter (along with the Petition 
of Right, the acts of 1641 and the Habeas Corpus Act of 1679) became one of the 
fundamental documents of the kingdom. As English historian G. M. Trevelyan 
put it: the Great Charter of the Liberties became “a symbol of the spirit for our 
constitution (...) Its historical importance lay not only in what the men of 1215 
meant by its clauses, but in the effect which it has had on the imagination of their 

3 M. Wąsowicz, Prawo i obywatel. Rzecz o historyczno-prawnych korzeniach europejskiego 
standardu ustrojowego, Warszawa 2015, p. 140.

4 S. Grodziski, Porównawcza historia ustrojów państwowych, Kraków 1998, p. 73, footnote 
65, and H. Zins, Historia Anglii, Ossolineum 1995, p. 71.

5 Which was attributable to Edward Coke, one of the most outstanding English lawyers, who 
pointed out in a debate on the Petition that “Magna Charta is such a fellow that he will have no 
‘Sovereign’”, cf. K. Grzybowski, Prawda i legenda..., p. 112.
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descendants”6. Later, owing to Montesquieu, who made English bicameralism the 
basis of his concept of the separation of powers, and then the Constitutional Char-
ter of Louis XVIII, which assimilated the bicameral structure of parliament, the 
English political system model became the one to follow. In this way, the Great 
Charter of the Liberties became part of the European political system tradition 
and it had to be incorporated to some extent in law teaching curricula. This was 
also the case in Poland.

II

The traditions of the organised teaching of law in Poland date back to the 
early 19th century. Previously, as in many other European countries, legal skills 
were acquired through practice alongside experienced jurists. In 1808, the School 
of Law was established in the Duchy of Warsaw7. Its establishment was associ-
ated with the imposition of the Napoleonic Code and other French codes in the 
Duchy. However, contrary to similar initiatives – such as those undertaken by 
Franz von Zeiller in Austria, connected with the implementation of the Austrian 
Civil Code (ABGB), or the French schools of law set up by Napoleon to pursue 
strictly dogmatic teaching objectives – the School of Law in the Duchy did not 
become an ordinary vocational school of law; instead, its originators gave it an 
academic dimension from the very beginning8. Therefore, when a university was 
established in Warsaw in 1816, the School of Law was transformed into a faculty 
of the new institution. This academic nature of teaching law was manifested, 
among other things, in a strong presence of historical legal subjects in the curric-
ulum. One of the School’s first professors, later dean of the Faculty of Law, Jan 
Wincenty Bandtkie, himself an outstanding expert in old Polish law, was a great 
enthusiast of this approach. Bandtkie wrote: “history of law is undoubtedly at the 
heart of the study of law. Without it, one can learn law literally, can grasp some 
practical skills, but someone who has no understanding of the history of law will 
lack the profound certainty which is necessary to explore in full depth so impor-

6 G. M. Trevelyan, History of England, London 1926, p. 172.
7 Cf. A. Rosner, Dzieje Wydziału Prawa i Administracji Uniwersytetu Warszawskiego w la-

tach 1808–1831, (in:) Zarys dziejów Wydziału Prawa i Administracji Uniwersytetu Warszawskiego 
1808–2008, Warszawa 2008, pp. 17–56, and the literature cited there.

8 Therefore, the curriculum included subjects such as history, economy, statistics or phi-
losophy. When assessing the School’s achievements years later, Stanisław Kostka Potocki wrote 
that what was provided to the students was “profound knowledge of law derived from solid and 
enlightened teaching, and not from distortions of tangled practice or an indigestible pile of laws 
and ordinances”, cf. A. Rosner, Dzieje Wydziału…, p. 24.
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tant a science”9. This thought expressed by the first dean can be taken as a motto 
guiding all subsequent authors of the curricula of legal studies in Poland.

The curriculum of the School, and later the Faculty of Law at the University, 
was not limited to the history of national law. As part of subjects such as “Char-
acteristics of State Political Systems”, students were also studying the foundations 
of the system of government of the states existing at the time, starting with France, 
which was obvious in the realities of the Duchy of Warsaw, but also taking into 
account the English example. We do not know if Franciszek Ksawery Szaniawski, 
who taught this subject, mentioned the Great Charter of the Liberties, but this 
cannot be ruled out, all the more so as the English Charter was indeed mentioned 
in French handbooks of the period, as a document shaping English parliamenta-
rism. In 1818−1831, the subject of political systems was taught as part of world 
history but also as part of national public law. However, the subjects of French 
and German law prevailed.

In the times of the so-called Main School (1862−1869), the law course (as 
defined in the Act on public education in the Kingdom of Poland) included histor-
ical subjects, while mainly dealing with the history of the Slavic states. This does 
not mean, however, that the subject of political systems of the Western states was 
completely non-existent. It emerged especially when the subject was taught by 
Antoni Okolski, an outstanding expert in administrative law, but also the author 
of an important handbook on the political systems of European states and the 
United States of America, Ustrój państw europejskich i Stanów Zjednoczonych 
Ameryki Północnej (1888)10. After the Main School was closed down in 1869 and 
replaced by the Imperial University of Warsaw, political system-related historical 
content could be found in Antoni Białecki’s lecture as part of the General State 
Law course (Białecki based his lecture on Robert von Mohl’s Encyklopädie der 
Staatswissenschaften)11.

The interwar period was marked mainly by a great polemic between Oswald 
Balzer and Juliusz Makarewicz on the place of historical legal disciplines in teach-
ing lawyers. Balzer was in favour of positioning historical subjects at the begin-
ning of studies, so as provide students with an opportunity to learn the context 
in which law was made and applied. He also believed that historical legal subjects 
broadened the minds of future lawyers and thus had a formative role. Unlike 
Balzer, Juliusz Makarewicz believed that the first years of studies should provide 

 9 M. Wąsowicz, Rola dyscyplin historyczno-prawnych i metody historyczno-prawnej w for-
mowaniu współczesnego prawnika, (in:) T. Giaro (ed.), Dziedziny prawa, dyscypliny i metody 
prawnicze, Warszawa 2013, p. 84.

10 M. Paszkowska, Wydział Prawa i Administracji Szkoły Głównej Warszawskiej w latach 
1862–1869, (in:) Zarys dziejów Wydziału Prawa i Administracji Uniwersytetu Warszawskiego 
1808–2008, Warszawa 2008, p. 69.

11 A. Bosiacki, Wydział Prawa Cesarskiego Uniwersytetu Warszawskiego 1869–1915, (in:) 
Zarys dziejów Wydziału Prawa i Administracji Uniwersytetu Warszawskiego 1808–2008, War-
szawa 2008, p. 93.
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students with the basic knowledge of the notions and institutions of the governing 
law, and only in the senior years did he see the possibility and sense of conscious 
“tasting” of the historical perspective (but only for those really interested). Balzer 
gained the upper hand in the dispute, and consequently a fair portion of historical 
subjects was integrated into the curriculum (approved by the Minister of Reli-
gions and Public Enlightenment)12.

After World War II, the issue of the role of historical legal subjects in legal 
education was resumed several times. The first clash focused around the ideolog-
ically fundamental issue of building a new, socialist social order, including legal 
order, and doing away, on ideological grounds as it were, with the old “bourgeois” 
law and system. Historians of law quickly won the dispute because historicism, 
which was endorsed at the time as the methodology of explaining great socio-eco-
nomic changes, also implied the significance of the historical approach to the 
phenomenon of law13. That said, it must be kept in mind that the curriculum 
of legal studies was a product of relevant ministerial authorities, which means that 
retaining historical legal subjects in the legal curriculum was a political decision. 
The stabilisation of historical subjects in the curriculum of legal studies led to the 
preparation of several important handbooks, including some in the form of mul-
ti-volume synthetic works. They will be discussed below. The 1970s saw a major 
adjustment of the curriculum, combining the history of Poland’s political sys-
tem with world history, and the history of law with Roman law. The experiment 
turned out to be short-lived, and during the “Solidarity” period (1980−1981) it was 
abandoned, reinstating the traditional division into universal history of state and 
law, history of Polish state and law, and Roman law.

Interesting evidence of the stabilised position of the historical legal disci-
plines in faculties of law is provided by a survey – published in 1970 and 1971 
in Czasopismo Prawno-Historyczne – conducted among representatives of dog-
matic disciplines, on the place of historical legal disciplines among historical and 
legal sciences14. A vast majority of the survey respondents (the most prominent 
lawyers of the time in Poland) emphasised the importance of those subjects in the 
formation of the lawyer’s profession. A statement by Prof. Witold Czachórski, 
an outstanding expert in civil law, one of the authors of the polish Civil Code 
of 1964, seems to best sum up those opinions: “One can be a lawyer without hav-
ing completed extensive historical studies. But not a good lawyer”15.

What proved to be an acid test of the extent to which this position was shared 
by lawyers was the liberation – as a result of the 1989 transformation and the 

12 On this debate, cf. G. Kowalski, O miejsce historii prawa w programie studiów uniwersy-
teckich. Polemika między Oswaldem Balzerem i Juliuszem Makarewiczem, 1919–1923, “Czasopi-
smo Prawno-Historyczne” 2004, fasc. 2.

13 M. Wąsowicz, Rola dyscyplin..., p. 86.
14 “Czasopismo Prawno-Historyczne” 1969, fasc. 2, 1970 fasc. 1.
15 “Czasopismo Prawno-Historyczne” 1969, fasc. 2, p. 172.
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adoption of a new Act on higher education which afforded substantial autonomy 
to universities – of legal studies and granting faculties of law virtually uncon-
strained freedom in designing their curricula. In all Polish universities which had 
faculties of law, historical legal subjects remained on their curricula (although to 
various extents) as an element expanding the knowledge of the context in which 
law operates and as a component of the general legal culture of law gradu-
ates. Such a treatment of the history of political systems and law resulted in an 
abundance of new handbooks, including those dealing with the development and 
history of the political systems of major European states16. They all contain over-
views of the English Great Charter of the Liberties.

III

Handbooks of the universal history of state political systems can be catego-
rised, in general terms, into two groups. In the first one, the subject matter of the 
lecture focuses on the history of political institutions of several selected countries 
whose influence on other countries has been the strongest. Thus it takes the form 
of stories about the political systems of different states, being told in parallel, usu-
ally grouped by era (antiquity, the medieval period, modern times, the late modern 
period). Such a method of delivery can be found in the old handbook by Antoni 
Okolski, and later, in handbooks by Iwo Jaworski, Michał Sczaniecki, Marian Kle-
mentowski, or the writer of this article. A similar arrangement is to be found in the 
great four-volume synthesis by Karol Koranyi. The set of the states described is 
similar everywhere: they are France, Germany, England, sometimes also Russia, 
and, closer to our times, additionally the United States, as well as Austria and 
Prussia. Some of the handbooks falling within this group feature chapters sum-
ming up the periods concerned (Sczaniecki’s handbook being a good example). In 
the other group of handbooks, the subject matter taught is divided into individual 
periods or types of state political systems (patrimonial monarchy, estate monarchy, 
absolutism, constitutional state), within which major development trends are pre-
sented, illustrated by examples from various states of Europe (or sometimes also 

16 The major ones include: M. Sczaniecki, Powszechna historia państwa i prawa, Warsza-
wa 1993, revised edition 6 and subsequent editions; J. Baszkiewicz, Powszechna historia ustro-
jów państwowych, Gdańsk 1998 (2nd ed., 2007); S. Grodziski, Porównawcza historia ustrojów 
państwowych, Kraków 1998; M. Wąsowicz, Historia ustroju państw Zachodu. Zarys wykładu, 
Warszawa 1998 (and subsequent revised editions 2007, 2011); K. Krasowski, M. Krzymkowski, 
K. Sikorska-Dzięgielewska, J. Walachowicz, Historia ustroju państwa, Poznań 1993 (2nd ed., 
2002); M. Klementowski, Powszechna historia ustroju, Warszawa 2012; G. Górski, S. Salmo-
nowicz, Historia ustroju państw, Warszawa 2001; T. Maciejewski, Historia powszechna ustroju 
i prawa, Warszawa 2011; E. Klein, Powszechna historia państwa i prawa, Wrocław 2003.
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from other continents). This group includes handbooks by Stanisław Estreicher, 
Jan Baszkiewicz, Stanisław Grodziski, or Tadeusz Maciejewski.

This categorisation also has a bearing on the way the Great Charter of the 
Liberties is described. Where England’s political system is the subject of a sepa-
rate chapter or chapters of a handbook, the Great Charter of the Liberties is given 
particular attention, in most cases as a separate subchapter. This usually means 
a more precise description of its literal content. In such cases, the Great Charter 
reappears when British constitutionalism is discussed, but then it has a different 
role, as one of the documents forming, in historical perspective, the parliamentary 
system of government. The handbook by Sczaniecki is one example. The author 
draws attention to the different functions the Charter played in the history of Eng-
land, using it as an example of changes in the significance of a specific document 
taking place over time. It is worth quoting two statements from the handbook, 
one summing up its role in the 13th century. “The Great Charter of the Liberties 
did not create Parliament, but it did pave the way to its emergence”17, and the 
other showing the role that the Charter started to play in later centuries: “(...) the 
great influence it [the Charter] had later on the formation of the English consti-
tutional ideology cannot be denied. Over time, the articles of the Great Charter 
of the Liberties started to be quoted as the source of progressive political agendas, 
with diverse conclusions being drawn from them. In the 16th century, the Charter 
served the nobility and burgesses fighting against the king, in the 17th century – the 
time of the first revolution – it served radical movements (the Levellers), in the 19th 

century – it became the basis of the liberal English constitution. The Great Charter 
was glorified and treated as a sacred national treasure. And yet, in the 13th century 
it was nothing other than a privilege for the barons, a stage in their struggle for the 
restriction of royal power”18. Consequently, the Great Charter appears in discus-
sions on the subject of the English constitution in substantive terms, in the context 
of the basic acts and documents forming the political structure of Great Britain, 
together with acts such as the Petition of Right of 1628, the act of 1641, the Habeas 
Corpus Act of 1679, the Bill of Rights of 1689 and the Act of Settlement 1701. 
A similar reference to the Great Charter of the Liberties will be found in a hand-
book prepared at the university in Poznań19. In his handbook, Antoni Okolski 
treats the Great Charter of the Liberties rather in passing. But he too notes that 
the Charter, an old privilege, invariably (Okolski’s handbook comes from the end 
of the 19th century) forms the foundation of English liberties and constitutionalism, 
in particular by contributing to the establishment of parliament20.

17 M. Sczaniecki, Powszechna historia…, p. 168.
18 Ibidem, p. 168.
19 K. Krasowski, M. Krzymkowski, K. Sikorska-Dzięgielewska, J. Walachowicz, Historia…, 

p. 173.
20 A. Okolski, Ustrój państw europejskich i Stanów Zjednoczonych Ameryki Północnej, War-

szawa 1887, p. 6.
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A detailed overview of the provisions of the Charter (with special focus on 
its art. 61 concerning the right of opposition), together with the indication of their 
real significance in 13th century England, can be found in a synthetic handbook 
by Karol Koranyi21. Interestingly, however, the author completely passes over the 
role of the Charter in the chapters devoted to the formation of England’s political 
system in the 17th−20th centuries.

As important aspect of the Charter is highlighted in a handbook by Marian 
Klementowski. He emphasises that the Charter restricted the monarch’s powers 
by imposing on him the obligation to observe the existing law, thus reflecting 
the growing belief (soon expressed clearly by Bracton in his work De legibus et 
consuetudinibus Angliae libri quinque) that the ruler was bound by law22. This 
observation is also to be found in K. Koranyi’s synthesis23.

The handbooks included in the second group tackle the subject of the Great 
Charter of the Liberties in a broad context of changes of the form of government 
taking place in medieval Europe and leading to the emergence of estate monar-
chy. A handbook by Jan Baszkiewicz is a good example here. Its author views 
the Great Charter of the Liberties (against the background of many other sim-
ilar documents which abounded in medieval Europe) as an example of a group 
of barons slowly organising themselves in a bid to stop the growing monopoly 
of royal power. In conclusion, he states that “the Great Charter of the Liberties 
is an ambiguous phenomenon. While it opposed the obvious abuse of power by 
John Lackland, it did seek to curb the already advanced processes of monarchical 
concentration. To this end, it drew on the traditional and already anachronistic 
feudal principles, but it did accept numerous royal innovations of the 12th century 
(e.g. while condemning arbitrary actions of royal courts, it did not question the 
principle of the king’s judicial sovereignty)” and adds “It was not a foundation 
of constitutional monarchy, but it can be seen as a forerunner of the institution 
of estate monarchy”24.

Much room is devoted to the Great Charter of the Liberties in Stanisław Estre-
icher’s lectures. He notes that “it was by no means a liberal constitution for the 
general population (as it was not until the 17th century that it started to be viewed 
this way), but an attempt to emancipate vassals from royal supremacy, where the 
Church, towns and smaller feudatories were also given some benefits in return for 
supporting the barons”25. Estreicher refers to the Great Charter also when discuss-
ing later eras. Writing about the results the struggle between the monarch and the 
parliament in the 17th century, he notes that acts emerged at the time which defined 

21 K. Koranyi, Powszechna historia…, pp. 180–182.
22 M. Klementowski, Powszechna historia…, p. 193.
23 K. Koranyi, Powszechna historia…, pp. 182–183.
24 J. Baszkiewicz, Powszechna historia…, pp. 112–113.
25 S. Estreicher, Wykłady z historii ustroju państwa i prawa na zachodzie Europy, Kraków 

2000, p. 153.
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“citizens’ rights vis à vis the state, referring to the ancient Magna Charta Lib-
ertatum”26, and describing the origins of the liberal state, he points out the roots 
of the idea of constitution embedded in the English charters of the liberties, such 
as Habeas Corpus referring to the Great Charter of 1215. He concludes as follows: 
“The Bill of Rights and the Act of Settlement are new in that they are not estate 
privileges but they refer to the whole nation, and together with the Great Charter 
of the Liberties and the Petition of Rights they are harbingers of modern consti-
tutions”27. The Great Charter appears in Estreicher’s lectures also when he dis-
cusses civil rights in liberal constitutions. Presenting various models of designing 
the list of those rights, Estreicher highlights the uniqueness of the English model 
in which “every citizen has the right of full liberty, and only law can prescribe 
how much civil liberty can be restricted in exceptional circumstances (...) Their 
liberty charters (Magna Charta Libertatum, Petition of Right, Habeas Corpus) 
contain valid definitions of such exceptional circumstances (when a citizen can 
be imprisoned, dispossessed of his property, etc.). Should state authorities breach 
a citizen’s liberty, he has the right to challenge them in court, and the court rules 
whether a breach has indeed taken place and whether or not it is in compliance 
with law”28.

References to the English Great Charter are also to be found in state (con-
stitutional) law handbooks, especially in chapters dealing with civil rights. For 
example, in a handbook by Zygmunt Cybichowski, published in 1933, the Great 
Charter of the Liberties is referred to in a discussion on the origins of the French 
Declaration of the Rights of Man and of the Citizen (as a source of inspiration 
for the American states’ declarations of rights, such as those adopted in Virginia, 
which influenced the authors of the French document)29. In a similar context, 
the Great Charter of the Liberties appears in Leszek Garlicki’s constitutional law 
handbook, reissued in many editions, in which the Great Charter of the Liberties 
as well as the Petition of Right and the Bill of Rights of 1689, are referred to as 
examples of the first constitutional documents in medieval Europe relating to the 
rights of the individual30.

The Great Charter is also referred to in handbooks dedicated to the history 
of political doctrines. The handbook by Konstanty Grzybowski is perhaps a good 
example here. Analysing the theory of representation in the Middle Ages, Grzy-
bowski emphasises the uniqueness of England in this respect, as government bod-
ies that did not represent particular estates appeared there earlier than in other 
countries and, he adds, “more than anywhere else, starting with the Great Charter 

26 Ibidem, p. 181.
27 Ibidem, p. 215.
28 Ibidem, pp. 231–232.
29 Z. Cybichowski, Polskie prawo państwowe na tle uwag z dziedziny nauki o państwie 

i porównawczego prawa państwowego, Vol. 1, Warszawa 1933, p. 134. 
30 L. Garlicki, Polskie prawo konstytucyjne. Zarys wykładu, Warszawa 2015, p. 87.
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of the Liberties of 1215, rights were vested in all free men, without distinction 
of estate”31.

In the mid-1970s, the subject titled “Contemporary Political Systems” 
appeared in the faculties of law in Poland. Although it was optional, it did open 
up an opportunity for interested students to study the political system principles 
of major states of the Western world. In the People’s Republic of Poland, this was 
an exceptional opportunity. The group of states whose political systems were dis-
cussed during those classes included Great Britain. Over time, handbooks were 
issued, written especially for those classes. Similar classes soon became part 
of the political science curriculum. Some of the handbooks contained introduc-
tory notes, for each chapter dedicated to a particular state, showing the historical 
evolution of the system. A handbook prepared at Maria Curie-Skłodowska Uni-
versity in Lublin also featured such an extensive historical disquisition concern-
ing the formation of Great Britain’s political system32. The book draws attention 
to the role of the Great Charter of the Liberties as a 13th century privilege of the 
barons, and then – in the 17th century – as a document supporting the call for 
the development of parliamentary liberties. The subchapter “British Constitution” 
mentions the Great Charter of the Liberties as an example of an act with a his-
torical value, shaping political awareness and foundations of the system of gov-
ernment, although it was not originated in parliament, and thus does not have the 
force of statute33. The Great Charter of the Liberties is referred to in a similar way, 
albeit very succinctly, in a handbook by Andrzej Pułło34.

IV

Thus the Great Charter of the Liberties has been present in teaching Polish 
lawyers for almost 200 years. It has been invariably associated with the begin-
nings of English parliamentarism and with the evolution of civil liberties, and 
in this sense it is treated as one of the essential documents forming the foundations 
of the European political system standard. It is not without reason that for many 
years at the University of Warsaw the sets of examination questions on comple-
tion of the course of General History of State have included a question about the 
Great Charter of the Liberties. At the same time, the Charter is a good example for 

31 Referring to Article 39 of the Charter “Nullus liber homo capiatur”, K. Grzybowski, 
Historia doktryn politycznych i prawnych. Od państwa niewolniczego do rewolucyj burżuazyj-
nych, Warszawa 1967, p. 209.

32 W. Skrzydło (ed.), Ustroje państw współczesnych, Vol. 1, Lublin 2007, p. 10.
33 Ibidem, pp. 16–17.
34 A. Pułło, Ustroje państw współczesnych, Warszawa 2007, p. 42.
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our students of the changing role that a particular legal act can play in the func-
tioning of a state, which is a good and, hopefully, lasting lesson of the evolution-
ary character of political institutions. The 800th anniversary of the Great Charter 
of the Liberties is an excellent opportunity to raise awareness of its special role.

Translated by Ryszard Guz-Rudzki

THE PLACE AND ROLE OF THE ENGLISH GREAT CHARTER 
OF THE LIBERTIES IN TEACHING LAW IN POLAND

Summary

The article concerns the place of the English Great Charter of Liberties in the 
teaching of law in Poland. The presentation of the ways of describing this document and 
its provisions in the most important Polish handbooks on the history of political systems, 
is preceded by the short historical analysis of the position (still significant) of the history 
of law in the curriculum of the teaching of law at Polish universities.

The English Magna Carta from 1215 became one of the most important documents 
in the history of constitutionalism. This privilage, delivered to the English barons by king 
John Lackland, began to play, since the XVIIth century, the foundamental role for the 
concept of civic liberties and then became the basis of English parlamentarism.

In that double sense Magna Carta has for 200 years been present in the education 
of Polish lawyers. In the article the author analizes from that viewpoint the content 
of the most influent Polish handbooks on the history of political systems as well as on 
constitutional law.
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