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Tomasz Giaro

FOREWORD FROM THE EDITOR-IN-CHIEF

Double anniversary: 100 issues and half a century of ‘Studia Iuridica’.

Dear Readers and Authors of ‘Studia Iuridica’,
The 100th issue of our journal, managed by the Faculty of Law and Admin-

istration of the University of Warsaw, is now being published and since its first 
volume appeared in 1974, it marks half a century of the journal’s existence. Scien-
tific journals are important insofar as they reflect – much earlier and more clearly 
than monographs, systems and commentaries – the evolution of the discipline of 
the science they serve, here: jurisprudence. It is difficult to update the journal in 
one stroke; it is created day by day, in constant collaboration between editors, 
authors and readers.

The authors of texts published in ‘Studia Iuridica’ are mainly academics, doc-
toral students and sometimes even graduates of the Faculty whose dissertations 
have been given distinction. Nevertheless, after the publication of the first suc-
cessful attempt in the form of ‘Two Approaches to Private Law: German and 
Polish’ = ‘Studia Iuridica’ 2013, No. 56, pp. 7–72, the English-language section 
of ‘Working Papers of Doctoral Studies at the Law Faculty, Warsaw’, was unfor-
tunately not continued. The so-called Student Voice by Michal Magdziak in Par-
ticipation of the Defender in the Procedural Activities of Pre-trial Proceedings 
– Selected Issues = ‘Studia Iuridica’ 2014, No. 59, pp. 359–381, was not picked up 
by anyone else either.

Naturally, researchers from other, also foreign, centres have also published 
and are publishing in ‘Studia Iuridica’. As for the content of individual issues, 
so-called miscellanea, i.e. publications of diverse content, predominated among 
them, while one volume, ‘Studia Iuridica’ 1995, No. 30, was given a more original 
name – ‘Satura’. Quite often, however, SI volumes have had a guiding thought 
and thus have been published as so-called thematic issues. These have included 
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historical publications such as ‘Law of the Stalinist Period’ = ‘Studia Iuridica’ 
1992, No. 22, ‘Criminal Law in the Stalinist Period’ = ‘Studia Iuridica’ 1995, 
No. 27 and 1999, No. 35 or ‘On the Future of Polish Constitutionalism’ = ‘Studia 
Iuridica’ 1992, No. 24.  

There is also no shortage of issues devoted to the history of our Faculty with 
‘To the Teachers of the Secret Faculty of Law of the University of Warsaw’ = 
‘Studia Iuridica’ 1993, No. 25 or ‘75 Years of Activity of the Faculty of Law of 
the Reborn University of Warsaw’ = ‘Studia Iuridica’ 1995, No. 29 serving as 
examples. What is more, valuable historical publications on the Tsarist University 
of 1869-1915 were also published in miscellanea, e.g. review articles by Marzenna 
Paszkowska, Z dziejów Wydziału Prawa Cesarskiego Uni-wersytetu Warszawsk-
iego 1869-1915 = ‘Studia Iuridica’ 2003, No. 42, pp. 151–161 and Adam Bosiacki, 
On the History of the Law Department of the University of Warsaw Through 
the Eyes of a Contemporary Russian Legal Historian = ‘Studia Iuridica’ 2006, 
No. 45, pp. 19–30.

Successful thematic volumes on the law in force include ‘On the Problems of 
Liability for Damages’ = ‘Studia Iuridica’ 2007, No. 47, ‘Consent as an Expression 
of Will Autonomy’ = ‘Studia Iuridica’ 2008, No. 49, ‘Between Substantive and 
Procedural Civil Law’ = ‘Studia Iuridica’ 2017, No. 70, ‘Bio-banks. A Challenge 
in the Era of Big Data’ = ‘Studia Iuridica’ 2018, No. 73, ‘On the Issues of the 
Language of Law” = ‘Studia Iuridica’ 2020, No. 83, ‘Disciplinary Responsibility 
of Students’ = ‘Studia Iuridica’ 2020, No. 84, or ‘30 Years of Reactivated Local 
Self-Government of the Republic of Poland’ = ‘Studia Iuridica’ 2020, No. 85. Each 
of these volumes has different, distinguished scientific editors, whom I apologize 
for omitting their names to save space. 

A number of thematic volumes have been published in English. These include 
‘Collective Labour Law’ = ‘Studia Iuridica’ 2015, No. 60, ‘Legal Education and 
Legal Profession in the Global World. Polish-American Perspectives’ = ‘Studia 
Iuridica’ 2016, No. 62, ‘Phoenix Cities: Urban Recovery and Resilience in the 
Wake of Conflict, Crisis and Disaster’ = ‘Studia Iuridica’ 2016, No. 63, ‘Current 
Challenges for Criminal Law: Foreign Cultures and Terrorism’ = ‘Studia Iurid-
ica’ 2016, No. 67, ‘The Impact of European Law on Polish and Ukrainian Legal 
Systems’ = ‘Studia Iuridica’ 2017, No. 71, ‘The Rule of Law: Polish-American 
Comparative Perspective’ = ‘Studia Iuridica’ 2019, No. 79 and ‘The Functions of 
the Supreme Court. Issues of Process and Administration of Justice’ = ‘Studia 
Iuridica’ 2019, No. 81.

In the current era of abundance, we have managed to forget that in the 1970s 
and 1980s, and even as late as the 1990s, there was a chronic shortage of paper, 
which was an inherent feature of the real-socialist economy, followed by the 
post-socialist economy. Doctorates were not printed at all, and no one had yet 
dreamed of 600-page post-doctoral dissertations; the first thing a postdoctoral 
fellow had to do was line up for a paper assignment. Therefore, ‘Studia Iuridica’ 
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often hosted two more categories of publications, which today exist autonomously. 
These are so-called anniversary and commemorative volumes and collections of 
materials from symposia and scientific conferences. 

The first category includes, amongst many others, ‘Problems of Labor Law. 
A Volume Dedicated to Zbigniew Salwa’ = ‘Studia Iuridica’ 1992, No. 23, ‘On the 
Theory and Practice of Constitutionalism. Works Offered to Professor Andrzej 
Gwiżdż’ = ‘Studia Iuridica’ 1995, No. 28 and ‘Nodal Issues of Criminal Proce-
dure. A Volume in Honor of Professor Andrzej Murzynowski’ = ‘Studia Iuridica’ 
1997, No. 33. The volume ‘On the Issues of Contemporary Civil Law. A Com-
memorative Volume in Honor of Professor Tomasz Dybowski’ = ‘Studia Iuridica’ 
1994, No. 21, is – somewhat contrary to the title – a classic anniversary issue, and 
only the later volume, ‘Protection of Property’ = ‘Studia Iuridica’ 2010, No. 52, 
was dedicated to the memory of Tomasz Dybowski as a posthumous work, but 
without indicating this in the title. 

Other volumes commemorating deceased professors of our Faculty include 
‘Contemporary Problems of Public Administration. A Volume Dedicated to the 
Memory of Professor Marek Elżanowski’ = ‘Studia Iuridica’ 1996, No. 32 and 
‘On the Issues of Civil Procedural Law. A Collection of Dissertations Dedicated 
to the Memory of Professor Maria Jędrzejewska’ = ‘Studia Iuridica’ 2018, No. 75. 
Naturally, our journal has also printed classic obituaries, generally in the In 
Memoriam column. It was particularly extensive in the volume ‘Studia Iuridica’ 
1996, No. 31, pp. 209-245, which contained obituaries of professors W. Czachór-
ski, M. Elżanowski, W. Góralczyk, A. Kaftal, H. Kupiszewski, J. Służewski and 
W. Sobociński, who died in 1994–95.

As for the category of materials from scientific sessions and conferences 
organized at the Faculty of Law of the University of Warsaw, we should mention 
first of all ‘On the Past of Polish Constitutionalism. Session Materials’ = ‘Studia 
Iuridica’ 1992, No. 24. The title ‘Contemporary Face of Criminal Law’ = ‘Studia 
Iuridica’ 2017, No. 69 accommodated materials from the 2nd Krakow-Warsaw 
Criminal Seminar, held on May 27-29, 2016 in Krynica Zdroj, while the title ‘Mis-
cellanea’ = ‘Studia Iuridica’ 2023, No. 96 presented papers from the conference 
on so-called indigenous peoples that bore the title ‘Indigenous Peoples: Theory 
and Practice’ and took place at the Faculty of Law of the UW on September 25, 
2020.

An interesting thematic and anniversary volume is the Russian-Polish publi-
cation ‘Private Law Beyond Borders. A Volume in Memory of Professor Gabriel 
Szerszeniewicz on the 100th Anniversary of his Death’ = ‘Studia Iuridica’ 2013, 
No. 57. The volume ‘Nodal Issues of Civil Law on the 100th Anniversary of the 
Birth of Professor Witold Czachórski’ = ‘Studia Iuridica’ 2016, No. 64 was also 
a commemorative edition. An example of volumes dedicated to great lawyers is 
‘Leon Petrażycki and His Work’ = ‘Studia Iuridica’ 2018, No. 74, published in 
honor of the patron of our Faculty. Finally, other volumes include ‘On the Issues of 
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Criminal Law’ = ‘Studia Iuridica’ 2006, No. 46 and ‘Amendments to the Criminal 
Code of 2015. Selected Issues’ = ‘Studia Iuridica’ 2016, No. 65.

‘Studia Iuridica’ remains faithful to the format of a “faculty” journal. Thus, 
we have published faculty inaugural lectures, e.g. Hubert Izdebski’s lecture ‘Dig-
nity and Human Rights in the Teaching of John Paul II’ = ‘Studia Iuridica’ 2006, 
No. 45, pp. 297–303, and even lectures that crowned post-doctoral research, e.g. 
Andrzej Wach’s lecture ‘Legal Responsibility for Doping in Sport’ = ‘Studia 
Iuridica’ 2008, No. 48, pp. 373–385. The pages of ‘Studia Iuridica’ have presented 
‘Bibliographic Compilations of the More Important Publications’ of the Faculty 
staff, as well as so-called chronicles of the Faculty, informing especially about 
scientific conferences and other important events in the faculty’s life – edited by 
prof. Grażyna Baltruszajtys, a long-term chairwoman of the journal’s Program 
Council.

Dear and Respected Readers and Authors of ‘Studia Iuridica’,

It is hard to hide the fact that we are living in an era of plagiarism and imi-
tation. In this context, a number of law journals inspired by our title have begun 
to appear: domestically, the oldest is ‘Studia Iuridica Silesiana’, a journal inaugu-
rated in 1976, but no longer published, followed by, ‘Studia Iuridica Lublinensia’, 
‘Studia Iuridica Toruniensia’, and ‘Studia Iuridica Agraria’ published since the 
beginning of the century, and foreign journals, such as ‘Studia Iuridica Monte-
negrina’. As usual, however, it turns out that there is only one original. It is now 
published in the modern Open Access system. We have no intention of renaming 
it to ‘Studia Iuridica Varsoviensia’. We have no shortage of texts, once called 
‘manuscripts’, submitted to our editors, 

Tomasz Giaro
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HOW SHOULD ELECTRIC SCOOTERS 
BE REGULATED? AN OVERVIEW OF HUNGARIAN 

LEGISLATION, WITH A POLISH OUTLOOK

Abstract

This study focuses on the legal regulation of urban transport vehicles, especially 
electric scooters, but also other similar devices (e.g. Segways), which have become very 
popular since the 2010s, from the perspective of Hungarian traffic and criminal law. 
Thus, it reviews what kind of means of transport can be considered as such in the absence 
of separate, comprehensive regulation, and what their criminal law assessment may be if 
criminal offences occur. It also presents some local Hungarian examples of regulation, 
pointing out their often contradictory nature. The paper concludes with a brief outlook on 
the recent Polish legislation. In the author’s opinion, a comprehensive regulation of the 
issue is urgently needed.

KEYWORDS
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SŁOWA KLUCZOWE

prawo karne, de lege ferenda, elektryczna hulajnoga, Segway, prawo o ruchu 
drogowym

Transport, and especially its (metropolitan) forms, is undergoing a major 
transformation. It is of course still true today that the purpose of transport is to 
move people and objects safely and quickly from one place to another. At the 
same time, the range of transport modes available to this group has expanded 
significantly over the last two decades due to urbanisation, but also for reasons of 
sustainability, environmental and climate protection, tourism and recreation. In 
many ways, this creates a new situation. The key word is micromobility, which 
can be described as the use of relatively low-speed means of transport for individ-
ual travel within the city.

Technological developments in the 21st century, in response to societal needs, 
have created new means of transport to alleviate the transport difficulties of the 
metropolitan environment (congestion, narrow one-way streets, pedestrianized 
streets, etc.). They can also replace classic vehicles (cars, motorcycles, etc.) and 
make the use of often overcrowded public transport unnecessary. Moreover, they 
are generally already electrically powered and therefore have a much lower envi-
ronmental impact than combustion engines.

Such devices typically include electric scooters (and skateboards), Segways, 
electric bicycles and hoverboards. The possibilities are almost endless, so it is 
easy to imagine that even as I write this, new devices are emerging around the 
world. However, by the end of the 2010s and the beginning of the 2020s, electric 
scooters (and also Segways) in particular were becoming widespread in many cit-
ies, most recently in Budapest, Hungary, thanks to the availability of community 
rental services via a phone app, in addition to the benefits already mentioned1.

At the same time, the more widespread an innovation becomes, the more it is 
a prerequisite – and a public obligation – to promote transport safety, while ensur-
ing its efficient and rapid use. However, such devices, which are mostly used in 
narrow streets in city centres and, unfortunately, are often left in the doorway, on 
the pavement and generally in the way of others, are a major accident hazard. In 
addition, they can be hired from the service provider on a per-minute basis usu-
ally, so the quicker one gets to one’s destination, the less one has to pay. It follows 
automatically that these vehicles usually travel at speeds close to their top speed, 

1 For an overview before the COVID-19 pandemic in Hungary see I. Ambrus, N. Orosz, 
Száguldó elektromos rollerek és segway-ek nyomában – a 21. századi közlekedési eszközök egyes 
szabályozási problémái, ‘Magyar Jog’ 2020, No. 1., pp. 1–12. Also see I. Ambrus, Digitalizáció és 
büntetőjog, Budapest 2021, pp. 197–221.
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which also increases the likelihood of accidents. Legislation and enforcement 
must therefore react immediately to the new situation created by these devices in 
order to promote safe transport.

This reaction can take place on two levels. On the one hand, the authorities 
responsible for transport safety can take measures to ensure that this requirement 
is met in practice (in physical form), by deciding to modernise or modify roads, 
to allow the use of new means of transport, etc. On the other hand, there may be 
a clear need for the decision-maker to respond appropriately to emerging prob-
lems by clarifying and supplementing the relevant legislative framework and, if 
necessary, by developing substantially different rules. This need for modification 
concerns, above all, traffic law in the strict sense of the term. At the same time, 
however, in order to prevent and deal with unexpected incidents (accidents) and 
other criminal acts in the field of vehicle traffic, we may also need to rethink the 
relevant legislation in the area of criminal law.

László Viski, one of the most significant researchers of traffic criminal law 
in Hungary, rightly writes that “[w]e must therefore seek to find the criteria by 
which we can incorporate violations of the rules into the framework of traditional 
criminal law”. In his view, “[t]he starting point should be the search for complex 
methods of correct and effective judgement, and the system of sanctions should 
not be adapted to the Procrustean bed of criminal law, but to the needs of life and 
it should be developed in a way that promises results”2.

With this in mind, in order to ensure legal certainty and the principles of 
legality, it is essential to create a clear and accessible regulatory environment, so 
that users of new means of transport can be aware of the conditions and rules of 
lawful use, as well as the consequences of any unlawful use.

In this work, I will therefore focus on issues raised by electric scooters, pri-
marily through the lens of criminal law. After defining this device, describing 
its characteristics and detecting the current possible legal status, as well as eval-
uating the different interpretations that arise in this context, I will present some 
examples of the possibilities of domestic – so far local – regulation, followed by 
an outlook ont the recent Polish regulation. The article concludes with suggestions 
for the future legislation.

THE ELECTRIC SCOOTER IN TRAFFIC LAW

According to the Hungarian Dictionary of Languages, a scooter is “a toy con-
sisting of two small wheels mounted on a board and a handlebar that steers the 

2 L. Viski, Közlekedési büntetőjog, Budapest 1974, p. 267.
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front wheel”3. However, this definition is now somewhat outdated, as the purpose 
and appearance of scooters has changed considerably, especially with the spread 
of electric versions. In my opinion, the electric scooter is no longer a toy (only) 
in terms of its function, but rather a real means of transport. A general definition 
would say that an electric scooter is a device (means of transport) consisting of 
a handlebar, a board and two wheels, driven by an electric motor, but also by 
human power. Since the types and technical characteristics of electric scooters 
cover a very wide spectrum – i.e. different models have different dimensions, 
weights and power – it is not possible to give a more specific definition than the 
one provided above.

As far as the related domestic (comprehensive) transport legislation is con-
cerned, it is incomplete. In addition to the definition of the general vehicle con-
cept in point (a) of Appendix 1, point II of Joint Decree 1/1975 (II. 5.) of the 
CPM-RM on the Rules of the Road Traffic (hereinafter: KRESZ), point II of 
Appendix 1 defines several sui generis vehicle categories. However, the range of 
means of transport (vehicles) cannot, of course, be defined in a closed manner, but 
is instead presented as a list that can be extended to meet the needs of life.

According to Appendix 1, point II/a of the KRESZ, a vehicle is defined as 
“any means of transport or towing on the road, including self-propelled or towed 
machinery”. This provision also seeks to provide the legislator with a negative 
basis for interpreting the concept of vehicle by specifying, in addition to the 
general definition, the means which cannot be considered to be vehicles. These 
include wheelchairs, prams and pushchairs. There is therefore no explicit exclu-
sion rule for electric scooters (and similar vehicles) in the KRESZ. However, rel-
evant literature stipulates that a special situation is created by a number of unique 
transport devices and toys, such as scooters, skateboards and sledges, which are 
not really comparable to other transport devices. These devices do not appear in 
the specific vehicle categories of the KRESZ and are therefore not considered 
vehicles on the basis of a strict grammatical interpretation. As a consequence, 
their users would only be able to participate in traffic as pedestrians (Article 21 
of the KRESZ)4.

However, if we were to accept this theory, the electric scooter – regardless of 
its technical characteristics – would not be considered a vehicle, since it is in fact 
a subtype of scooter, and a scooter is, as we have seen, a toy and not a vehicle 
according to this interpretation of the KRESZ. However, this approach is, in my 
view, problematic, and a more flexible argumentation might be justified rather 

3 G. Bárczi – L. Ország (eds), A magyar nyelv értelmező szótára, https://www.arcanum.
hu/hu/online-kiadvanyok/Lexikonok-a-magyar-nyelv-ertelmezo-szotara-1BE8B/r-46B74/
roller-482F3/?list=eyJmaWx0ZXJzIjogeyJNVSI6IFsiTkZPX0xFWF9MZXhpa29ub2tfMUJ-
FOEIiXX0sICJxdWVyeSI6ICJyb2xsZXIifQ (accessed 11.11.2022).

4 á. Fülöp, N. Fülöp, R. Major, A KRESZ értelmezése a joggyakorlatban, Budapest 2014, 
p. 54.
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than a strict grammatical interpretation. It is true that the electric scooter has not 
yet been designated as a sui generis vehicle category in the KRESZ. However, 
the reason for this is obviously that, in view of the recent widespread polularity 
of these devices, the legislator has not yet been able to react by amending the law. 
However, in my opinion, the electric scooter can be included in the general defini-
tion of a vehicle in the KRESZ given its purpose and certain external mechanical 
characteristics, as it can be regarded as a de facto means of road transport. Con-
sequently, its classification as a vehicle for the purposes of de lege lata legislation 
is also justified. A contrary position could lead to the result – which is manifestly 
absurd and therefore contrary to the method of interpretation of the argumentum 
ad absurdum – that the electric scooter could be used even if the rider is under the 
influence of a huge amount of alcohol, since it is not forbidden for a pedestrian to 
walk in such a state. For the above reasons, therefore, the electric scooter can be 
classified as a vehicle and, accordingly, the person using it should be treated as 
a driver – and not as a pedestrian – and therefore, by analogy, it may be subject to 
the rules of the KRESZ that apply to drivers. 

In my view, this interpretation does not contradict the relevant EU legislation. 
Indeed, Article 2(j) of Regulation (EU) No 168/2013 of 15 January 2013 on the 
approval and market surveillance of two- or three-wheel vehicles and quadricy-
cles excludes from the scope of this EU instrument vehicles which do not have at 
least one seating place, which means that, for example, an electric scooter does 
not fall within the scope of this Regulation. However, it is clear that this is only 
a minimum rule from which Member State legislation may derogate, provided 
that it fully complies with the Regulation, by extending the scope of the increased 
liability to other cases. 

De lege ferenda, it would of course be advisable to create a separate category 
of electric scooter in the KRESZ. However, until this happens, the legal loophole 
could be temporarily remedied by subsuming the electric scooter under another 
vehicle category in Appendix 1 with the closest characteristics and thus making 
the traffic rules for such vehicles binding on electric scooters. The three cate-
gories to be considered in this context are bicycles, mopeds and slow-moving 
vehicles.

However, the definition of a slow-moving vehicle is too general, and in practice 
it usually covers agricultural machinery. As a consequence, the electric scooter 
may be more akin to a bicycle or moped, and we will therefore only consider the 
applicability of the legislation to these two cases.

According to Appendix 1, point II/r/1 of the KRESZ, a bicycle is defined 
as “a vehicle with at least two wheels, propelled by human power and assisted 
by a motor with a power of not more than 300 W”. In addition, according to 
point II/r, a moped is “a two-wheeled vehicle classified in vehicle category L1e, 
a three-wheeled vehicle classified in vehicle category L2e and a quadricycle or 
mopedauto classified in vehicle category L6e”. 
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On the basis of the above definitions, an electric scooter does not substantially 
differ from the technical characteristics, purpose and use of a bicycle, and there-
fore, if equipped with an electric motor of a power not exceeding 300 W, the rules 
applicable to persons using an electric scooter may be those applicable to cyclists. 
If, on the other hand, an electric scooter is included in the definition of a bicycle, 
the power-based distinction applicable to bicycles will apply mutatis mutandis 
to electric scooters. Accordingly, an electric scooter with a motor power of more 
than 300W can be classified as an assisted bicycle instead of a bicycle, in view of 
the above-mentioned provision of the KRESZ and also of Article 2(13) of Decree 
No. 5/1990 (IV. 12.) of the Federal Ministry of Transport, Building and Urban 
Affairs on the technical inspection of road vehicles and of Article I(2) and (3) of 
Appendix B to this Decree. The distinction between a bicycle and a moped is, as 
will be discussed, not indifferent from the point of view of participation in traffic, 
since the use of the latter, for example, unlike a bicycle, is subject to a driving 
licence pursuant to Annex 2 to Government Decree No 326/2011 (XII. 28.) on 
road traffic administrative tasks, the issue and withdrawal of road traffic docu-
ments.

It is necessary to refer here to the declaration of the Zala County Police Head-
quarters following an electric scooter accident on 19 September 2019, which is 
also available on the Internet, according to which “[the] term “driven by human 
power” used in the term bicycle can be correctly interpreted as meaning that 
a bicycle can only be considered a device that is driven by a person by operating 
(driving) the mechanism (drive mechanism) of the device. Taking into account 
that the term ‘bicycle’ does not include, as an alternative, propulsion by man or by 
a motor of up to 300W, only a device for the normal use of which the application 
of human power is indispensable can be considered to be a bicycle”5. This view 
seems to be confirmed by the reply of the Minister of the Interior to a question of 
a Member of Parliament dated 21 November 2019, BM/17105-4/2019, according 
to which “[a]n electric scooter can only be classified as a moped under the current 
legislation, unless otherwise specified. The Police is obliged to act in accordance 
with the legislation”6.

This interpretation is, however, too restrictive and does not take into account 
the possibility that the same device may be technically capable of both fully 
human and exclusively electrical operation, according to the choice of its user. 
The term ‘motor-assisted’ therefore does not only refer to the – not very wide-
spread – range of means of transport that need to be simultaneously driven by foot 

5 Information of the Traffic Police Department of the Zala County Police Headquarters, 
Traffic Police Department, pseudo-information No. 20000/66712019 dated 19 September 2019. 
See: https://www.zaol.hu/eletstilus/helyi-eletstilus/nem-fogyaszthat-alkoholt-a-vezeto-ha-mo-
tort-hasznal-a-haladashoz-3263440/ (accessed 17.11.2022).

6 S. Pintér, MP, response to á. Vadai’s question number K/7930, https://www.parlament.hu/
irom41/07930/07930-0001.pdf (accessed 22.11.2022).



 HOW SHOULD ELECTRIC SCOOTERS BE REGULATED?... 17

in addition to motorised operation. Instead, the vehicle is ‘motor assisted’ even 
if the user decides to switch completely to electric operation instead of mechan-
ical winding. This is also the position taken by the Hungarian Supreme Court in 
a case in which it stated that “[i]f it cannot be clearly established from the facts of 
the case that the electrically powered bicycle ridden by the person charged with 
an offense is a bicycle or moped, in view of its motor power, a driving ban cannot 
be imposed”7.

An electric bicycle can therefore be considered a bicycle for the purposes of 
the KRESZ even if its user uses it in the electric mode, provided that its power 
does not exceed the indicated value. This interpretation of electric bicycles can 
also be applied to e-scooters, because they can be operated in the electric mode 
without the use of a motor, as they are in fact a version of a conventional scooter 
with an electric motor to assist manual use. 

To summarise the above, in my view there is no obstacle to classifying elec-
tric scooters as bicycles, and if their power exceeds 300 W they can now be con-
sidered to be mopeds (Article 54 of the KRESZ). However, the motor power of 
most common brands of e-scooters currently in use in our country is less than 
300 W, 250 W to be precise, according to the information on the company’s web-
site. Thus, in practice electric scooters can be considered de lege lata mostly as 
bicycles. This interpretation can therefore be deduced from the current legisla-
tive context, but it can be considered somewhat far-fetched in the ordinary sense, 
as it rather departs from the ontological meaning of the concepts of bicycle and 
moped. In the light of this, it would be desirable to introduce electric scooters as 
a separate category in the KRESZ as soon as possible.

INFRINGEMENTS ARISING FROM THE USE OF ELECTRIC 
SCOOTERS

Naturally, electric scooters may be made to comply with a number of road 
traffic rules. The answer to the question of exactly which rules they must comply 
with depends on their classification, as described in the previous paragraphs. We 
have seen that, if interpreted correctly, e-scooters are not considered to be pedes-
trians when used for their intended purpose (whether manual or electric), and 
therefore the provisions for pedestrians, in particular those in Article 21 of the 
KRESZ, may apply when the user is not scooting but, for example, holding the 
device, pushing it or carrying it by hand. 

Apart from this exception, depending on the performance limit mentioned, an 
e-scooter may be classified as a bicycle or moped and therefore, when operated 

7 BH 2013. 144. 
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normally, Article 54 of the KRESZ must be observed in addition to the rules 
applicable to all vehicles. Thus, if the device is considered to be a bicycle, it must 
be used on a cycle path or, among other things, on a road suitable for cycling. 
Exceptionally, it may also be possible to ride on the pavement within a built-up 
area, particularly if the road surface is unsuitable for cycles (Article 54(2) of the 
KRESZ).

Substantially different rules may apply to electric scooters with a power of over 
300W, which are considered to be mopeds for traffic law purposes. As already 
mentioned, the latter requires that the rider should have a driving licence – type 
‘M’ – and wear a helmet when using the latter (KRESZ § 48 (9)). Finally, a pro-
vision relevant to the use of e-scooters is that the use of mopeds on cycle lanes in 
residential areas is prohibited (KRESZ § 54 (8)(a)). Violation of these rules may 
– depending on the circumstances – be subject to a traffic fine pursuant to Gov-
ernment Decree No. 156/2009 (VII. 29.) on the amount of fines for violations of 
certain provisions relating to road transport, passenger transport and road traffic 
and on the responsibilities of the authorities related to the imposition of fines, or 
to a traffic fine pursuant to the provisions of the Regulatory Offences Act (II Act 
of 2012). The offence may be a traffic fine or a major offence under Chapter 
XXVII of the Act (e.g. driving without a licence under Section 220 of the Act). 
Failing this, a minor infringement of road traffic rules, as provided for in Section 
224(1) of the Road Traffic Act, may be treated as a regulatory offence.

The legal qualification of consumption of alcohol prior to (or possibly accom-
panying) the use of an electric scooter is also a typical violation. In this context, 
the offence of driving under the influence of alcohol, which is committed, inter 
alia, by a person who drives a motor vehicle while intoxicated on a public road (or 
on a private road not closed to public traffic), is worthy of attention, first of all, 
under Article 236(1) of the Criminal Code (Act C of 2012). According to a com-
mentary to the Criminal Code, “a motor vehicle, a motorcycle, a motor vehicle 
other than a motor vehicle, such as an agricultural tractor, a slow-moving vehicle, 
a moped or an electric bicycle, if it is not operated by human power, is a pow-
er-driven road vehicle”. Judicial practice is also consistent in classifying electric 
motor bicycles, when used in such a mode, as mechanically propelled vehicles8. 
In the light of this, if it is operated in the electric mode by its user, the electric 
scooter must also be considered a mechanically propelled vehicle, so that driving 
it while intoxicated may constitute an offence under Article 236 of the Crimi-
nal Code, including the predicate offence under paragraph 1. Drunkenness under 
criminal law occurs where the offender has alcohol in his or her body following 
consumption of alcohol with blood alcohol concentration of more than 0.50 grams 
per litre or 0.25 milligram per litre in exhaled air (Article 240(3) of the Criminal 
Code). For readings below this level, but where the result of the breathalyser test 

8 BH 2006. 138.
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is positive, fixed fines set out in Annex 11/D of the above-mentioned Government 
Decree No 156/2009 (29 July 2009) may apply. 

It is important to point out again that electric scooters may be operated 
by human power without mechanical propulsion. If it is used in this way, it is 
not – for the time being – considered to be a mechanically propelled vehicle. In 
this case, the exception rule in Section 4(4) of the KRESZ may apply, whereby 
the otherwise general prohibition on consuming alcohol before driving (Section 
4(1)(c) of the KRESZ) does not apply if the cyclist is otherwise fit to drive the 
vehicle safely (Section 4(1)(b) of the KRESZ). This means that alcohol may be 
consumed when the electric scooter is not operated by electricity, provided that 
the user is not under the influence of alcohol. According to existing case-law, the 
latter occurs in the case of a person who, on the basis of a combined assessment 
of the degree of alcohol concentration in his body and the clinical symptoms, is 
no longer capable of driving safely as a result of the consumption of alcohol9. 
However, bicycles are essentially excluded from the scope of the offences subject 
to the fine by Annex 11/D, point 3 of Government Decree No 156/2009 (29 July), 
which therefore cannot be applied in this case to e-rollers under 300W. How-
ever,  a scooter driver is still in breach of Article 4(1)(b) of the Highway Code 
for driving in an unsafe driving condition. In such a case, the above-mentioned 
minor infringement of road traffic rules under Section 224(1) of the Regulatory 
Offences Act, which is of a subsidiary nature, may be established. In essence, 
this provision sanctions as an offence any infringement of road traffic regulations 
which is classified as a so-called major offence under Sections 217-222 of the 
KRESZ and, subject to Section 2(4) of the Regulatory Offences Act, does not 
constitute a criminal offence or an infringement subject to a fine in administra-
tive proceedings.

However, it may still be possible to establish a criminal offence despite man-
ual operation. Indeed, if the e-roller user causes at least serious bodily harm dur-
ing the act, he is liable for the offence of driving under the influence of alcohol 
in the same way as if he was using the e-roller in the electric mode at the time of 
the accident, subject to the extension provision in Section 236(3) of the Criminal 
Code. 

The aforementioned may apply to the offence of driving while intoxicated 
under Section 237 of the Criminal Code, with the modification that the offence 
under paragraph (1) may also be established in the case of consumption of drugs, 
medicines, etc., if the offender is driving under the influence of a substance that 
impairs driving ability. 

The disqualification from driving provided for in Article 55(2) of the Crim-
inal Code shall, in principle, also apply to driving an electric scooter under the 
influence of alcohol, except in cases of special consideration. Since, like a bicycle 

9 BH 1998. 163.
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(whether electric or with acombustion motor), an e-scooter is not a licensed vehi-
cle with a power of less than 300 W, the driving disqualification is only applicable 
under the Criminal Code. § 55(2) of the Criminal Code is treated as a separate 
ground for disqualification, and not § 55(1)(a)10. In such a case, this penalty could 
only be applied to a category of vehicles subject to a licence or to driving a vehi-
cle on the road in general, but not to the e-scooter itself. Finally, in the case of 
bicycles with a combustion motor, the recent decision of the Supreme Court that 
“[bicycles] with a combustion motor are not included as a type of vehicle subject 
to authorisation and therefore do not require a driving licence to drive. Therefore, 
even if the other legal conditions for driving disqualification are met, there can be 
no prohibition on driving such vehicles”11.

LOCAL REGULATIONS

In Hungary, the problems arising from the use of new means of transport have 
not yet been solved at national level, either by law or by other legislation with 
nationwide scope. Despite the lack of comprehensive legislation, some metropol-
itan districts, towns and, in some specific areas, the government have recognised 
the need for a new regulation and have sought to outline the framework for legal 
use by means of municipal ordinances. More recently, a government decree has 
also addressed these instruments. In this section, the relevant partial provisions 
will be reviewed and assessed, followed by arguments in favour of a comprehen-
sive regulation.

Pursuant to Article 23/A(1) Decree of District I of Budapest, it is prohibited 
to use electric or other mechanically propelled means of transport, sports, leisure 
or tourist transport (e.g. segways, electric scooters, hoverboards, electric skate-
boards, etc.) on public footpaths and pedestrian zones in public areas owned by 
the Budavár Municipality of Budapest District I. Transport devices may be used 
while dismounted and pushed or hand-held while walking. A rental or letting 
agent with a business premises in the administrative area of District I must inform 
users of means of transport of the areas affected by the ban and post the informa-
tion in the business premises in a place clearly visible to the tenants. Furthermore, 
it is prohibited to rent or hire out vehicles in public areas.

The Municipal Decree 3/2019 (II. 01.) of the Representative Body of District 
V (Belváros-Lipótváros) on the Basic Rules of Community Life and the Legal 
Consequences of Non-compliance with them (hereinafter: District V Decree), 
also deals with the issue in a relatively strict manner from 1 February 2019.

10 BH 1996. 569. and BH 2006. 138.
11 Supreme Court of Hungary, Bfv.460/2018/5.



 HOW SHOULD ELECTRIC SCOOTERS BE REGULATED?... 21

Pursuant to Article 4(1)(a) of the District V Regulation, within the administra-
tive territory of District V, on public footpaths and in pedestrian zones (zones) – 
in areas marked by signs – it is prohibited to use electric or other mechanically 
driven means of transport, sports, leisure or tourist equipment, which may only 
be used while pushing or holding them in hand. The District V Regulation also 
imposes an obligation on rental or hire firms with a business premises or a regu-
lar meeting point in the administrative area. They are required to inform users of 
the equipment covered by the Regulation of the areas affected by the ban and the 
lender or lessor with the premises within such an area must post relevant informa-
tion in their premises in a place clearly visible to customers or lessees.

In the country, Balatonfüred City Municipality’s Representative Body on the 
Use of Electric Transport Vehicles, Municipal Decree 18/2018 (VII. 9.) (herein-
after: Balatonfüred Decree) on the use of electric transport vehicles 2. § applies. 
According to the regulation, self-balancing vehicles, electric or other mechani-
cally driven means of transport, sports or leisure (e.g. hoverboards, electric skate-
boards, electric scooters) are considered electric transport vehicles, excluding 
bicycles according to Appendix 1, point II r/1 of the Highway Code. 

Given the illustrative list, the Balatonfüred Regulation takes into account the 
fact that the enumeration of electric means of transport may be extended, so that 
by creating a general definition future means of transport may also be covered by 
the Regulation, even in the absence of a specific amendment.

In fact, the Balatonfüred Regulation delimits the area of use of the means of 
transport covered. Under Article 3, anyone who drives a vehicle as defined in 
Article 2 on a footpath, cycle path, cycle lane, park, public park, other landscaped 
area or public area temporarily or permanently closed to motor vehicle traffic, in 
the defined areas, and does not drive while pushing or holding a vehicle while 
walking, may be fined an administrative fine of up to HUF 150,000.

Article 5/A of the Balatonfüred Decree also stipulates that the above-men-
tioned means of transport may only be used in certain areas, promenades and 
parks – which are popular and used by many people – as part of an organised tour, 
accompanied by a tour guide.

Municipal Decree 17/2019.(VI. 21.) of the Representative Body of the Munic-
ipality of Tihany amended the provisions of § 10 of the municipal decree 13/2013.
(VII.4.) on the basic rules of community life and the legal consequences of failure 
to comply with them (hereinafter: Tihany Decree). 

The Tihany Decree also restricts the use of self-balancing vehicles (e.g. Seg-
ways) and electric or other mechanically propelled means of transport, sport or 
leisure (e.g. hoverboards, electric scooters, electric skateboards). On the footpaths, 
cycle paths, pavements, parks, public parks, squares, other landscaped areas or 
public areas temporarily or permanently closed to motor traffic, as indicated in 
Annex 1 of the Tihany Decree, the use of the above means of transport is only 
permitted when pushing or holding them in hand while walking.
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The Tihany Decree also affects the obligations of those who hire out or rent 
means of transport covered by the Decree, as they may be subject to administra-
tive fines of up to HUF 150,000 if they fail to display information signs on the 
above restrictions or provide adequate information to users.

The legislative forum of Hungary has a distinguished role in terms of location 
in the Government Decree 119/2014 (IV. 8.) on the order of the use of the national 
monument. According to Section 1, point 1 of Article 1 of this act, the Parliament 
House and its surroundings are to be treated as a memorial site pursuant to Annex 
2, point I of Annex 2 of Act LXIV of 2001 on the Protection of Cultural Heritage. 
In addition, in order to limit the range of vehicles that may be used on Kossuth 
Square, for example, Article 1 of the Decree also defines a number of means of 
transport. Point 1a, introduced by Government Decree 447/2016 (XII. 16.), as of 1 
January 2017, defines the term bicycle. It is defined as a vehicle that rolls on 
wheels and is a) propelled by human power, assisted by a motor with a power not 
exceeding 300 W, b) driven by a motor and with a maximum speed not exceed-
ing 20 km/h. This definition of a bicycle is partly in line with the definition of 
a bicycle in the Highway Code, as analysed above, and partly broader, since it also 
includes a device propelled solely by a motor, provided that it may develop speed 
of not more than 20 km/h. 

More recently, however, following the new regulation outlining the scope of 
means of transport that can be used in the vicinity of the Parliament building, as 
of 5 December 2019, as a result of Decree 270/2019 (19.11.2019), a means of trans-
port that is not a vehicle and that can be moved by human power or by electric 
or other mechanical means must be included in the category of simple means of 
transport in this area (Decree 119/2014 (8.IV.), § 1(4)). 

In the light of the revised Article 13/A of the aforementioned Government 
Decree, as a general rule, it is not possible to enter the aforementioned area by 
a vehicle. An exception to this rule includes bicycles, in addition to trams and 
emergency vehicles. Paragraph 3 provides that bicycles may enter the protected 
waiting area without permission and may be driven in an area designated and 
clearly marked by the trustee of the national monument. Related news reports 
have interpreted the quoted amendments as a ban on e-scooters from the vicinity 
of the Parliament, among other things.

The problem in this context is that the definitions in the Regulation are partly 
different from the related rules of the KRESZ, which are in force nationwide, 
and are not easily distinguishable from each other. As we have seen, the elec-
tric scooter may fall under the definition of a vehicle under the KRESZ and, 
subject to certain parameters, in the KRESZ definition of a bicycle without any 
concerns, which is made quite clear by the even more permissive regulation in 
the legislation pertaining to areas around the Parliament (i.e. even two-wheeled 
motorised devices are considered bicycles if they may develop speed of not more 
than 20 km/h). The question is therefore what is meant by the newly introduced 
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concept of ‘a simple means of transport’, which, although not considered a vehicle 
under the amendment, is a means of transport for persons, which can be manually, 
electrically or otherwise mechanically propelled. It is, of course, likely that the 
government is backing the notion of electric scooter and Segway users as pedes-
trians, which, as we have seen, leads to absurd consequences and is therefore 
debatable. This is why the new legislation is intended to address this.  However, 
the government is certainly not doing so in a way that is reassuring from the point 
of view of drafting the legislation. Let us look at an example here. If, for example, 
a vehicle that rolls on wheels, is driven by a human being or even – up to a certain 
speed limit – by a motor, is classified as a bicycle and can therefore enter Kossuth 
Square, it is essentially inexplicable how the concept of ‘simple means of trans-
port’ can override this in relation to, for example, electric scooters.

SHORTCOMINGS IN MUNICIPAL LEGISLATION – THE NEED 
FOR UNIFORM LEGISLATION

It is a good example that some towns and municipalities have reacted to the 
situation, but in my view this does not provide a generally adequate solution and 
guidance for the legal use of the means of transport in question.

In fact, the provisions of the municipal ordinances merely exclude the means 
of transport covered by them from certain areas, but do not specify the conditions 
of lawful use, such as the equipment required, maximum speed limits, etc.

Thus, the two Budapest districts described above have simply banned from 
their administrative territory the so-called “electric or other mechanically pro-
pelled means of transport, sport, leisure or tourism” covered by the regulations 
which stipulate that they may only be used when pushed or carried while walking. 
Therefore, in the case of the above-mentioned Budapest districts, there would be 
no de iure need to outline further conditions for lawful use, since lawful use is 
only possible when pushed or carried while walking, and this is covered by the 
regulations. It is another matter that, in reality, all this legislation could at most 
result in a lex imperfecta, since anyone who spends even an hour in these districts 
can see for themselves that these regulations are never enforced in practice. 

The same cannot be said of Balatonfüred and Tihany (or even where there are 
no regulations at all), since in these municipalities only “self-balancing vehicles 
and electric or other mechanically propelled means of transport, sport or leisure” 
are banned from certain areas. Here, therefore, in addition to the above-mentioned 
prohibition, the conditions of legal use should also be outlined to a certain extent.

As for the most recently published rules relevant to the Parliament and its 
surroundings, we have noted that the legal definitions, which are not devoid of 
controversial correctness and redundancy, will certainly not provide adequate 
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guidance on the increasingly urgent need for regulation of electric scooters (or 
even Segways).

In my opinion, the creation of the conditions for lawful use should be a matter 
of legislation at state level because local regulation may cause concern and also 
because we need legal certainty and predictability. It would therefore be appropri-
ate to establish a uniform set of requirements.

Another problem is that municipal regulations merely provide (or may pro-
vide) for the imposition of administrative fines in the event of infringement of the 
rules laid down in them. However, it should be borne in mind that in all cases such 
vehicles are means of transport and their users are involved in traffic. It is there-
fore necessary to clarify exactly what these means of transport are, whether they 
are vehicles, and in what capacity their users are involved in traffic. Territorial 
(municipal) legislation is not the appropriate instrument for regulating this issue 
and state-level intervention in the field of transport law is needed to establish such 
rules. 

Unfortunately, accidents caused by electric scooters or Segways are becom-
ing more and more frequent, which raises important questions in terms of crimi-
nal law and the legal assessment of these means of transport. The reason for this 
is that, with regard to certain traffic offences, the relevance of whether or not the 
given device qualifies as a vehicle, or whether its user is a driver – and thus sub-
ject to the Highway Code – or a pedestrian, is of considerable, essentially decisive 
relevance. 

In addition, the lack of insurance for these means of transport due to the lack 
of regulation is also a problem in private law terms in the context of accidents 
caused. Lastly, the lack of a uniform terminology for designating and classifying 
the new means of transport, even within individual municipal regulations, may 
also be a cause for concern. Consideration should therefore be given to the intro-
duction of a new genus proximum as a catch-all name which could cover all these 
modern means of transport. This could be followed by the elaboration of possible 
sub-groups and detailed rules.

THE POLISH EXAMPLE

As Sokołowski stated in 2020, the Polish law, just like the Hungarian law, had 
not until that time recognised electric scooters as a separate category of vehicles12. 

12 M.M. Sokołowski, Laws and Policies on Electric Scooters in the European Union: A Ride 
to the Micromobility Directive?, ‘European Energy and Environmental Law Review’ 2020, No. 4, 
p. 129.
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However, the Polish legislator decided then to introduce a sui generis regulation 
for these new traffic participants.

The new Polish traffic law deals in detail with the problems of electric means 
of transport, including scooters. Under the UD51 regulation, drivers of these vehi-
cles must give priority to pedestrians and must not obstruct their movement.

The new regulation defines an electric scooter as an electrically powered, two-
axle vehicle with a steering wheel, without a seat or pedal, structurally designed 
to be moved by the driver only.

The driver of the electric scooter must cycle on the roadway, or in the cycle 
lane if it is designated for the direction in which he intends to turn, with a speed 
limit of 20 km/h. In addition, he or she must use the road on which the traffic is 
allowed at a speed not exceeding 30 km/h, and if there is no separate cycle track 
and cycle lane at a speed of up to 20 km/h. Exceptionally, a driver may drive on 
a pavement or footpath if the pavement is alongside a roadway on which vehicular 
traffic is permitted at speeds exceeding 30 km/h and there is no separate cycle 
path and cycle lane – subject to the following rules: speed close to that of a pedes-
trian, increased caution.

Persons between 10 and 18 years of age must have the necessary cycling qual-
ifications to drive an electric scooter, i.e. a category AM, A1, B1 or T cycling card 
or driving licence.

Children under the age of 10 are prohibited from riding electric scooters on 
public roads, even if accompanied by an adult13.

CONCLUSION

Summarising a very hot topic of transport law, I would like to point out that, 
in my opinion, the biggest problem with newly emerging and rapidly expanding 
means of transport, such as electric scooters and Segways in particular, is that the 
legal environment previously established may leave not only the average user but 
also the enforcement of the law in a state of fundamental uncertainty. However, 
there is no doubt that it is likely that it will soon be appropriate to take a posi-
tion and decide on cases concerning accidents involving such devices, even those 
involving serious injury. Fortunately, the problem has also been recognised at the 
legislative level.

13 Ministry of Infrustructure, Nowe przepisy dotyczące hulajnóg elektrycznych i urządzeń 
transportu osobistego, 26.01.2021, gov.pl, https://www.gov.pl/web/infrastruktura/nowe-prze-
pisy-dotyczace-hulajnog-elektrycznych-i-urzadzen-transportu-osobistego (accerssed 10.11.2022).
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Although the issue was already on the agenda in Hungary before the COVID-
19 pandemic, unfortunately a recent fatal accident has triggered the Hungarian 
legislative thinking on the amendment of the KRESZ14.

In my opinion, if the legislator were to finally take steps towards the new leg-
islation, it should consider the following aspects, set out in general terms.

a) It is a fundamental problem of legal certainty that in the current legal 
framework for traffic law, new means of transport, especially in urban areas, 
could be interpreted in such a way that they are not even considered to be vehicles 
and their users are therefore treated in the same way as pedestrians. However, the 
interpretation could also go to the other extreme, i.e. to the point where such vehi-
cles are automatically considered to be mopeds. Although, in my view (contrary 
to both solutions, which seem somewhat extreme), it is currently possible to place 
these devices within the coordinate system of current traffic law and the lack of 
independent regulation creates a situation of obvious uncertainty. The only way to 
remedy this would be to amend the legislation, the most fortunate form of which 
would be to regulate at least the most typical of these new devices (electric scoot-
ers, but also Segways, etc.) as sui generis vehicle categories.

b) Of course, the right of local authorities to issue regulations in this area, 
taking account of specific local characteristics, cannot be disputed, but a satisfac-
tory solution to this issue would require a central law. In the light of this, the new 
rules in question should be laid down in the KRESZ (or, even more fortunately, 
in a new law replacing the Highway Code, at least at the level of a government 
regulation). Even more ambitious, but not unachievable in perspective, would be 
the creation of a single EU regulation.

c) In addition to the definition, it is of course also necessary to draw up detailed 
rules. Thus the legislation must stipulate the conditions of use of the equipment 
in question, in particular the age of users, the maximum speed of vehicles, where 
they can legally travel, what equipment they must have, or where and how they 
may park, etc. 

d) When drafting the legislation, it would be advisable to take account of the 
actual situation at home and that of the models already available abroad (with 
special regard given to the Polish regulation), so that the new legislation can be 
drafted in the most reassuring form.

e) It is not inconceivable, of course, that this aspect will become obsolete in 
a few years’ time, as self-driving (autonomous) technology will require funda-
mentally different behaviour from road users. In the meantime, it would of course 
be necessary to disseminate more widely a transport culture that could minimise 
the risk of accidents, regardless of whether an old, established or even a com-
pletely new means of transport is used.

14 O. Nagy, A kerékpárokhoz sorolnák a KRESZ-ben az elektromos rollereket, Magyar 
Nemzet, 26.03.2023, https://magyarnemzet.hu/belfold/2023/03/a-kerekparokhoz-sorol-
nak-a-kresz-ben-az-elektromos-rollereket (accessed 10.04.2023).
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GUILT AS A PREMISE OF ADMINISTRATIVE 
LIABILITY OF A PENAL CHARACTER1

Abstract

Liability for offences subject to administrative monetary sanctions formally belongs 
to administrative law, where the prevailing position is that guilt does not constitute 
a prerequisite for this liability. However, the punitive nature of some sanctions at the 
same time places this kind of liability under broadly understood criminal law (penal 
law). Their penal nature raises doubt as to the legitimacy of the aforementioned position 
concerning guilt. 

The aim of this article is to answer the question whether guilt should constitute 
a premise for administrative liability of a penal nature. First, analysis of the standards 
in the matter developed in the jurisprudence of the Polish Constitutional Tribunal, the 
European Court of Human Rights, and the Court of Justice of the European Union will 
be presented. Next, selected provisions of administrative law in force will be examined 
to answer the question whether they are compatible with the aforementioned standards.

1 This article was prepared within the project financed by National Science Centre, Poland, 
grant no. DEC-2018/30/E/HS5/00738. 
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I. INTRODUCTION

Analysis of the standards related to administrative liability of a penal char-
acter (hereinafter called also administrative-criminal liability)2 requires exami-
nation of the assumptions included in the name of this liability. The liability for 
administrative offences, especially those which entail administrative monetary 
sanctions, is often of a penal nature. Formally it is classified as administrative lia-
bility, but because of other criteria accompanying its assessment it is considered 
to be criminal in the broad sense of the word (penal liability)3. Although the need 
to go beyond the formal classification of this kind of liability in order to properly 
assess it is not disputed in the jurisprudence of the European Court of Human 
Rights (ECtHR)4, and dominates in the jurisprudence of the Court of Justice of 
the European Union (ECJ)5, it it still problematic in the jurisprudence of the Pol-
ish Constitutional Tribunal (CT)6.

2 The term was proposed in the Polish literature by D. Szumiło-Kulczycka, Prawo adminis-
tracyjno-karne, Kraków 2004.

3 See judgment of the ECtHR of 8 June 1976, Engel and others v. Netherlands, Application no. 
5100/71, paras 80–82. For more see A. Błachnio-Parzych, Zbieg odpowiedzialności karnej i admi-
nistracyjno-karnej jako zbieg reżimów odpowiedzialności represyjnej, Warsaw 2016, pp. 66–76.

4 As examples of the jurisprudence of the ECtHR, see: 23 July 2002, Janosevic v. Sweden, 
Application no. 34619/97, paras 67–68; 23 November 2006, Jussila v. Finland, Application no. 
73053/01, para. 38; 4 March 2014, Grande Stevens and others v. Italy, Application no. 18640/10, 
18647/10, 18663/10, 18668/10, 18698/10, para. 98.

5 See judgments of the ECJ of: 5 June 2012, Bonda, C-489/10, ECLI:EU:C:2012:319, para. 37; 
26 February 2013, Åkerberg Fransson, C-617/10, ECLI:EU:C:2013:280, para. 35; 20 March 2018, 
Luca Menci, C524/15, ECLI:EU:C:2018:197, para. 26.

6 See as examples judgments of the CT of: 29 April 1998, K 17/97, OTK 1998/3/30; 7 July 
2009, K 13/08, OTK-A 2009/7/105.
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The lack of a clear position in this matter and noticeable disregard of the juris-
prudence of the ECtHR7 has resulted in an insufficient degree of recognition of 
the need to treat such cases differently from other administrative cases. However, 
the postulate formulated in the Polish literature8 to introduce general provisions 
concerning this liability contributed to the introduction in 2017 of Chapter VIa, 
“Administrative monetary sanctions”9 to the Code of Administrative Proceedings 
(CAP)10. The drafters of the amendments explained that administrative monetary 
sanctions tend to be as severe as penalties imposed for crimes. The lack of general 
rules on the imposition and the assessment of the sanctions results in a significant 
difference under Polish law between the situation of the entities in criminal pro-
ceedings and in administrative proceedings11. 

The particular subject of interest in this article is guilt as a premise of admin-
istrative-criminal liability. Although there are several concepts of guilt in the 
theory of criminal law, the common ground seems to be the position that crim-
inal liability can only be attributed to a person whose behaviour was within the 
sphere of the person’s free choice12. Guilt legitimizes punishment and influences 

 7 See for example M. Błachucki, (in:) M. Błachucki (ed.), Administracyjne kary pieniężne 
w demokratycznym państwie prawa, Warsaw 2015, pp. 5–6. The author does not take into account 
requirements regarding this kind of liability resulting from the case law of the ECtHR. He mistak-
enly claims that the position indicating the need to take into account the criminal nature of liability 
for certain offences under the administrative law is based on the assumption that a “sanction” 
does not belong to the construction of an administrative norm. At the same time, the criticized 
position does not negate the presence of sanctions in administrative norms. According to it, if 
the sanction is penal in nature, the guarantees resulting from its character must be maintained to 
a certain extent. Furthermore, Błachucki raises an argument about the need to protect “tradition” 
in administrative law, which does not take into consideration the increase of punitive measures 
in administrative sanctions since the 1990s. Much more important than “tradition” is the need to 
change this aspect of administrative law in a direction consistent with the ECHR, thus making it 
an instrument which is not only effective, but also respects human rights. 

 8 W. Radecki, Kary pieniężne w polskim systemie prawnym czy nowy rodzaj odpowiedzialno-
ści karnej?, ‘Przegląd Prawa Karnego’ 1996, Nos 14-15, p. 8; M. Król-Bogomilska, Administracyj-
ne kary pieniężne – kierunki rozwoju, (in:) B. Namysłowska-Gabrysiak, K. Syroka-Marczewska, 
A. Walczak-Żochowska (eds), Prawo wobec problemów społecznych. Księga Jubileuszowa Profe-
sor Eleonory Zielińskiej, Warsaw 2016, pp. 195–198. 

 9 Dz. U. (Journal of Laws) 2017, item 935.
10 Consolidated text, Dz. U. (Journal of Laws) 2022, item 2000, as amended.
11 Explanatory memorandum to the governmental draft act on amendments of acts – Code of 

administrative proceedings and other acts, VIII term of the Sejm, parliamentary print no. 1183. 
12 W. Wróbel, A. Zoll, Polskie prawo karne. Część ogólna, Kraków 2010, p. 314. For more 

about the premise of attributing guilt, see J. Lachowski, (in:) R. Dębski (ed.), Nauka o przestęp-
stwie. Zasady odpowiedzialności. System Prawa Karnego. Vol. 3, Warsaw 2017, pp. 693–699. 
The scope of this article does not allow an analysis of the concept of guilt concerning corporate 
criminal liability. However, the issue is very important with respect to the grounds for administra-
tive-criminal liability, because many entities subjected to the kind of liability are often corpora-
tions. For more on this issue, see: M. Król-Bogomilska, Zwalczanie karteli w prawie antymonopo-
lowym i karnym, Warsaw 2013, pp. 191–194.
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its severity13. It also makes the preventive function effective. This latter observa-
tion is especially important as regards administrative-criminal liability, because 
one of the arguments against making guilt a premise of this kind of liability is its 
preventive function14. Meanwhile, if the punishment is to affect future behaviour 
of the same or similar other entities, it should depend on whether the perpetrator 
of the behaviour had the opportunity to make a free decision as to the alleged 
unlawful conduct. Otherwise, its influence on others would not matter, because 
the liability for future infringements of that law would not depend on the free 
choice of the perpetrators of the infringements. 

Considering the above, it is reasonable to ask the question whether guilt 
should constitute a premise of administrative-criminal liability. To answer this 
question, the standards developed in the matter in the jurisprudence of the Polish 
Constitutional Tribunal, the European Court of Human Rights, and the Court of 
Justice of the European Union will be presented. Next, the administrative law in 
force will be analysed to examine whether guilt constitutes a premise for this kind 
of liability, and to what extent. This discussion will make it possible to formulate 
conclusions as to whether the current state of affairs is compatible with the stand-
ards developed by the aforementioned courts.

II. GUILT AS A PREMISE OF ADMINISTRATIVE-CRIMINAL 
LIABILITY IN THE JURISPRUDENCE OF THE POLISH 

CONSTITUTIONAL TRIBUNAL, THE EUROPEAN COURT 
OF HUMAN RIGHTS, AND THE COURT OF JUSTICE 

OF THE EUROPEAN UNION

According to the standards of criminal liability, guilt constitutes a basic prem-
ise (nullum crimen sine culpa). While this requirement is not expressed directly 
in the Polish Constitution, it is however implicit in its Articles 2, 30, 40 and 42(1) 
and (3). Pursuant to Article 42(1) of the Constitution, only a person who has com-
mitted an “act” shall be held criminally responsible. A behaviour constitutes an 
act when it depends on the will of its perpetrator15. On the grounds of Article 
42(3) of the Constitution, in which the presumption of innocence was formulated, 
the strict correlation between the presumption of innocence and guilt is under-

13 J. Lachowski, 2017, op.cit., pp. 699–702. 
14 See judgment of the CT of 7 July 2009, K 13/08, OTK-A 2009/7/105. 
15 P. Cychosz, Konstytucyjny standard prawa karnego materialnego w orzecznictwie 

Trybunału Konstytucyjnego, Kraków 2017, p. 353; P. Kardas, Prawo karne w świetle standardów 
konstytucyjnych, ‘Państwo i Prawo’ 2022, No. 10, p. 93. See also judgments of the CT of: 3 
November 2004, K 18/03, OTK-A 2004, no. 10, item 103; 8 January 2008, P 35/06, OTK-A 2008, 
no. 1, item 1.
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scored. The presumption of innocence applies to all proceedings in which guilt 
is a premise of liability16. Inasmuch as administrative-criminal liability refers not 
only to natural persons, it is important to note that this provision also relates to the 
liability of corporations and other kinds of collective entities17. The reason why 
Article 2 of the Constitution is pointed out as the source of the principle of guilt 
followed from the principle of social justice. The imposition of punishment with-
out regard to guilt would be unfair18. Furthermore, the imposition of punishment 
without proving guilt would mean that in inflicting a punishment it does not mat-
ter whether the act constituted an act of self-determination19. Such punishment 
would infringe on the principle of human dignity provided for in Article 30 of the 
Polish Constitution. In addition, Article 40 of the Constitution prohibits torture 
and cruel, inhuman, or degrading treatment or punishment. The infliction of pun-
ishment without taking into account the possibility or impossibility of choice in 
the behaviour subject to punishment would constitute such treatment20. 

To summarise, the lack of a direct expression of the principle of guilt is not 
an obstacle to the recognition of guilt as a premise of criminal liability. The prob-
lem discussed in this article is whether, and to what extent, it is also a premise 
for the kinds of liability of a penal character other than liability for crimes. The 
meaning of the phrase “criminal liability” as used in the Polish Constitution is 
not interpreted in a uniform way by the CT. Although the position that it should 
be understood in a strict way – i.e. related to crimes – has been expressed21, the 
opposite position – according to which the CT opted for its autonomous under-
standing – has also been frequently presented22. Thus the guarantees provided for 
a finding that criminal liability understood in an autonomous way encompasses 
not only liability for crimes, but also for other kinds of penal liability.

16 M. Florczak-Wątor, (in:) P. Tuleja (ed.), Konstytucja Rzeczypospolitej Polskiej. Komentarz, 
Warsaw 2019, pp. 151, 154. 

17 Judgment of the CT of 3 November 2004, K 18/03, OTK-A 2004, no 10, item 103. As re-
gards the meaning of the term “collective entity”, see Article 2 of the Act of 28 October 2002 on 
Criminal Liability of Collective Entities for Punishable Offences, Dz. U. (Journal of Laws) 2020 
item 358, as amended. 

18 J. Lachowski, 2017, op.cit., p. 700.
19 A. Wąsek, Kodeks karny. Komentarz. Vol. I, Gdańsk 2000, p. 37; M. Peno, Problem spo-

sobu pojmowania i roli winy w prawie karnym, ‘Czasopismo Prawa Karnego i Nauk Penalnych’ 
2006, No. 3, p. 112. Ibidem. 

20 A. Wąsek, 2000, op.cit., p. 37; P. Cychosz, 2017, op.cit., p. 356. 
21 Judgments of the CT of: 15 January 2007, P 19/06, OTK-A 2007/1/2; 21 October 2015, 

P 32/12, OTK-A 2015/9/148 (see also the dissenting opinions to the judgment of judges W. Her-
meliński and T. Liszcz).

22 See judgments of: 8 July 2003, P 10/02, OTK-A 2003/6/62; 3 November 2004, K 18/03, 
OTK-A 2004, no. 10, item 103; 26 November 2003, SK 22/02, OTK-A 2003/9/97; 3 June 2014, 
K 19/11, OTK-A 2014/6/60; of 21 April 2015, P 40/13, OTK-A 2015/4/48; 2 April 2015, P 31/12, 
OTK-A 2015/4/44.
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However, insofar as regards guilt as a premise for administrative liability of 
a penal character, two dominant positions exclude the application of Article 42 of 
the Constitution. According to the first position, the preventive function of admin-
istrative sanctions speaks for their automatic application. In order to impose an 
administrative sanction the authority has only to prove an infringement of the 
law, and it does not matter whether the infringement was culpable23. This line of 
judgments often presents the argument that Article 42 of the Constitution should 
not be applied to this kind of liability, because the essence of administrative sanc-
tions is not to punish, but to prevent legal goods from future infringements24. This 
argument is however based on an incorrect understanding of the role of criminal 
sanctions. They do not have only a retributive function, but they also serve to 
prevent others and the perpetrator of the offence from repeating the same offence. 
These two functions are equivalent25. This also regards administrative sanctions 
of a penal character. Although their stated purpose is prevention, this purpose 
is realized through the application of a sanction. In this regard there are no dif-
ferences in the matter between purely criminal and administrative sanctions of 
a penal nature. 

As regards the second line of the CT’s jurisprudence, the kind of liability 
cannot be either absolute or purely objective26. According to one of the first judg-
ments of the CT concerning kinds of liability (of 1 March 1994, U 7/93), there 
must be a subjective element of fault with regard to an administrative punishment. 
It found that “[a]n entity that fails to comply with an administrative obligation 
must therefore be able to defend itself and demonstrate that the failure to comply 
with the obligation is the result of circumstances for which it is not responsible.” 
The lack of such a possibility is incompatible with the principle of a democratic 
state ruled by law27. Although this concept rejects the application of Article 42 
of the Constitution and – in consequence – the application of the presumption of 
innocence, it does not isolate this kind of liability from guilt. Guilt matters, but 
the burden to prove circumstances indicating a lack of guilt rests with the perpe-
trator of the infringement of law. The grounds for this position lie in Articles 2 
and 31(3) of the Constitution.

Turning now to the European Convention on Human Rights (ECHR), there 
is also no specific provision concerning the nullum crimen sine culpa principle. 

23 See judgments of: 24 January 2006, SK 52/04, OTK-A 2006/1/6; 31 January 2008, SK 
75/06, OTK-A 2008/2/30; 5 May 2009, P 64/07, OTK-A 2009/5/64.

24 See judgments of the CT of: 7 July 2009, K 13/08, OTK-A 2009/7/105; 15 January 2007, 
P 19/06, OTK-A 2007/1/2; 31 January 2008, SK 75/06, OTK-A 2008/2/30; 5 May 2009, P 64/07, 
OTK-A 2009/5/64.

25 See Article 53(1) of the Polish Criminal Code (consolidated text, Dz. U. (Journal of Laws) 
2022, item 1138).

26 See judgments of the CT of: 4 July 202, P 12/01, OTK-A 2002/4/50; 1 July 2014, SK 6/12, 
OTK-A 2014/7/68; 24 January 2006, SK 52/04, OTK-A 2006/1/6.

27 OTK 1994/1/5.
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However, similarly to the Polish Constitution, the ECHR also provides for the pre-
sumption of innocence in Article 6(2) and for the principle of legality in Article 7. 
They are considered to be the source of the principle of guilt. Referring to these 
two provisions, the ECHR has underlined that no one can be criminally liable for 
an act of another person28. It is unacceptable to be punished for a deed performed 
by another person without proving the guilt of the punished one. 

As regards the presumption of innocence, generally the reversal of the burden 
of proof to the detriment of the accused constitutes its infringement29. The ECtHR 
has underlined the importance of the presumption of innocence, which consti-
tutes a part of the general notion of a fair hearing30. The aim of the presumption 
of innocence is to ensure that no person may be found guilty of a criminal offense 
until proven guilty in court31. The burden of proof rests with the accuser and any 
doubt should be interpreted in favour of the accused32. 

However, the ECtHR declares in the same judgments that the right to be pre-
sumed innocent is not absolute33. There are presumptions of fact and presump-
tions of law in every legal system. They are not prohibited by the ECHR if they 
remain within “certain limits”. The factors which are important for drawing the 
limits are the importance of “what is at stake” and maintaining the right of the 
defence34. Insofar as regards the criterion of the importance of “what is at stake”, 
the gravity of the offense and the severity of punishment are taken into consid-
eration35. The next condition for ensuring compliance with the prescriptions of 
Article 6(2) ECHR is to assure the accused person the opportunity to defend him/
herself; to disprove the truth of the evidence; or to prove that it was not possible 
to prevent the facts because of his or her mental state or some other reason. The 

28 This problem was recognized especially in two cases against Switzerland, in which heirs 
were fined for offences committed by the testator. See the judgments of the ECtHR of 29 August 
1997, cases: A.P., M.P. and T.P. v. Switzerland, Application no. 19958/92; E.L., R.L. and J.O.-L. v. 
Switzerland, Application no. 20919/92. 

29 Judgment of the ECtHR of 8 February 1996, John Murray v. the United Kingdom, Applica-
tion no. 18731/91. 

30 Judgment of the ECtHR of 5 July 2001, Phillips v. the United Kingdom, Application no. 
41087/98.

31 Judgment of the ECtHR of 28 October 2004, Y.B. and others v. Turkey, Application no. 
48173/99 and 48319/99, para. 43. 

32 Judgments of the ECtHR of: 25 March 1983, Minelli v. Switzerland, Application no. 8660/79; 
6 December 1988; Barber and others v, Spain, Application no. 10590/83. 

33 Judgments of the ECtHR of: 17 December 1996, Saunders v. the United Kingdom, Applica-
tion no. 19187/91, para. 68; 5 July 2001, Phillips v. the United Kingdom, Application no. 41087/98, 
para. 40.

34 Judgments of the ECtHR of: 7 October 1988, Salabiaku v. France, Application no. 10519/83 
paras 28–30; 17 December 1996, Saunders v. the United Kingdom, Application no. 19187/91, para. 
68-69; 5 July 2001, Phillips v. The United Kingdom, Application no. 41087/98, paras 40–41.

35 Judgment of the ECtHR of 25 September 1992, Pham Hoang v. France, Application 
no. 13191/87, para. 21.



 GUILT AS A PREMISE OF ADMINISTRATIVE LIABILITY... 35

burden of proof is reversed, to the detriment of the person whom the objective 
evidence concerns. However, there is no infringement of the presumption of inno-
cence when such a person has the opportunity to disprove the assumptions based 
on these facts36.  

The lack of the principle of guilt being formulated as a substantive princi-
ple in the ECHR influences the way in which the protection of this principle is 
presented in the jurisprudence of the ECtHR. It is strictly connected with the 
right to defence of the person whose guilt is presumed based on objective evi-
dence37. Another procedural requirement underlined by scholars in the matter is 
the impartiality of the court38.

Insofar as regards the EU law, there is no substantive principle of guilt either. 
However, the principle is derived from the presumption of innocence, which is 
formulated in Article 48 of the Charter of Fundamental Rights of the European 
Union (CHFR). The significance of the principle was recognized even before the 
adoption of the Charter, as it was part of the general principles of the European 
Union. Furthermore, the importance of the principle was underlined in EU law 
along with the adoption of the Directive (EU) 2016/343 of the European Parlia-
ment and the Council of 9 March 2016 on strengthening of certain aspects of the 
presumption of innocence and of the right to be present at the trial in criminal 
proceedings39. 

As regards the jurisprudence of the ECJ, the obligation to respect the presump-
tion of innocence is especially underlined in competition cases40. In its judgment 
of 8 July 1999 in the case of Hüls AG v. Commission of the European Communi-
ties, C-199/92 P, the ECJ stated that because of the nature of the infringements of 

36 However, it should be underlined that the above-mentioned position of the ECtHR was tak-
en in judgments which were not unanimous. Judges who expressed dissented opinions supported 
a definition of the presumption of innocence based on a stricter basis. They criticized relaxation of 
the protection of this principle. See: Concurring opinion of Judge Thomassen to the judgment of 
the ECtHR of 23 July 2022, Janosevic v. Sweden, Application no. 34619/97.

37 P. H. van Kempen, J. Bemelmans, EU Protection of the Substantive Criminal Law Prin-
ciples of Guilt and ne bis in idem under the Charter of Fundamental Rights: Underdevelopment 
and Overdevelopment in an Incomplete Criminal Justice Framework, ‘New Journal of European 
Criminal Law’ 2018, Vol. 9, p. 255.

38 M. Viering, (in:) P. Van Dijk, F. Van Hoof, A. Van Rijn, L. Zwaak (eds), Theory and Prac-
tice of the European Convention on Human Rights, Antwerpen-Oxford 2006, p. 625.

39 OJ L 65, 11.3.2016, p. 1–11. According to Article 6(2) of the Directive: “Member States shall 
ensure that the burden of proof for establishing the guilt of suspects and accused persons is on the 
prosecution (…).”

40 Judgments of the ECJ of: 8 July 1999, Commission v. Anic Partecipazioni, C-49/92 P, 
ECLI:EU:C:1999:356, paras. 145, 204; 11 December 2007, Autorità Garante della Concorrenza 
e del Mercato v. Ente tabacchi italiani – ETI SpA and others and Philip Morris Products SA 
and others v. Autorità Garante della Concorrenza e del Mercato and others, C-280/06, ECLI: 
EU:C:2007:775, para. 39; 10 September 2009; Akzo Nobel NV and Others v Commission of the 
European Communities, C-97/08 P, ECLI: EU: C: 2009:536, para. 56.
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Article 81 EC and the nature and degree of severity of the ensuing penalties, the 
principle of the presumption of innocence applies to the procedures relating to the 
infringements41. 

Similar to the jurisprudence of the ECtHR, the ECJ does allow for the relaxa-
tion of the principle in some instances. In its judgment of 10 July 1990, C-326/8842, 
the ECJ accepted the application of criminal strict liability when the examined 
liability is used to protect an important public interest. The premises of this lia-
bility as based on the concept of strict criminal liability were assessed as propor-
tionate to the objective pursued43. The ECJ noted that in many cases the lack of 
guilt as a premise for finding criminal liability is examined from the perspective 
of the principle of proportionality, not the nulla poena sine culpa principle. Such 
a position is accompanied by the lack of a clear assessment of the penal character 
of the liability44.

Even in competition cases the ECJ took position that an error with regard to 
the lawfulness of conduct does not matter if the perpetrator of the conduct could 
not have been unaware of the anti-competitive nature of that conduct45. In its 
judgment of 23 December 2009 in the case of Spector Photo Group NV, Chris 
Van Raemdonck v. Commissie voor het Bank-, Finance- en Assurantiewezen 
(CBFA), C-45/0846, the ECJ interpreted Article 2(1) of Directive 2003/6/EC of 
the European Parliament and the Council of 28 January 2003 on insider dealing 
and market manipulation (market abuse) as legitimizing the presumption that the 
transaction of a person who is in possession of inside information constitutes the 
use of the information. No proof is required that the person took advantage of the 
inside information. The only required elements are the possession of the informa-
tion and a transaction which was performed at the same time. However, the ECJ 
underlined in its judgment that the right to defence should be provided to that 
person, in particular the right to rebut that presumption. 

To summarise the above review of the jurisprudence of the selected courts, 
the position of the CT is not uniform and it is difficult to formulate a clear stand-
ard in the matter based on its jurisprudence. Insofar as regards the jurisprudence 
of the European tribunals, the ECtHR and the ECJ generally underline the impor-
tance of the principle of proving guilt. However, their position taken in relation to 
the presumption of innocence in specific judgments may lead to the conclusion 

41 ECLI:EU:C:1999:358, paras 149–150.
42 Anklagemyndigheden v. Hansen & Soen I/S, ECLI:EU:C:1990:291, para. 19. 
43 See also judgment of the ECJ of 27 February 1997, Ebony Maritime SA and Loten Navi-

gation Co. Ltd v. Prefetto della Provincia di Brindisi and others, C-177/95, ECLI: EU:C:1997:89.
44 Judgment of the ECJ of 11 July 2002, Käserei Champignon Hofmeister GmbH & Co. KG v. 

Hauptzollamt Hamburg-Jonas, C-210/00, ECLI: EU:C:2002:440, para. 49.
45 Judgment of the ECJ of 18 June 2013, Bundeswettbewerbsbehörde and Bundeskartellanwalt 

v. Schenker & Co. AG and Others, C-681/22, ECLI:EU:C:2013:404, para. 39. See also the opinion 
of Advocate General Kokott delivered on 28 February 2013, C-681/11, ECLI:EU:C:2013:126.

46 ECLI:EU:C:2009:806.
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that the principle is not always heavily protected47. The European tribunals allow 
for the establishment of the relevant facts based on presumptions regarding the 
conditions surrounding the decisions taken by the alleged perpetrator of the act. 
Thus, it is admissible to base this liability on the presumption of guilt, so long as 
the accused can rebut the presumption. Although the positions of the European 
tribunals and the second of the two above-presented lines of the CT’s case-law 
start from different positions insofar as regards the requirement to apply proce-
dural guarantees to administrative penal liability, they lead to similar conclu-
sions. An administrative authority is not required to prove guilt, but an entity that 
infringed administrative law should be able to prove its absence. The absence of 
guilt releases the perpetrator from penal liability. 

III. GUILT AS A PREMISE OF ADMINISTRATIVE-CRIMINAL 
LIABILITY UNDER ADMINISTRATIVE LAW

The question whether guilt constitutes a premise of administrative-criminal 
liability under applicable administrative law is not easy to answer. First of all, 
the position of scholars is not uniform. According to the dominant stance, guilt 
does not constitute or should not constitute a sine qua non premise of that kind of 
liability48. According to the minority position, which is gaining more and more 
supporters, guilt constitutes, or should constitute – depending on how they inter-
pret the law in force – a premise for finding administrative liability of a penal 
nature49. Some scholars seem to support the concept, in which the perpetrator of 

47 P. H. van Kempen, J. Bemelmans, 2018, op.cit., pp. 263–264. 
48 See, among others: Z. Janku, Kara – administracja publiczna – prawo administracyjne, 

(in:) Ł. Pohl (ed.), Aktualne problemy prawa karnego. Księga pamiątkowa z okazji Jubileuszu 70 
urodzin Profesora Andrzeja Szwarca, Poznań 2009, p. 193; E. Kruk, Sankcja administracyjna, Lu-
blin 2013, pp. 116–118; M. Rogalski, Aksjologia administracyjnych kar pieniężnych, (in:) J. Zim-
mermann (ed.), Aksjologia prawa administracyjnego, Vol. I, Warsaw 2017, p. 1198; A. Wróbel, (in:) 
M. Jaśkowska, M. Wilbrandt-Gotowicz, A. Wróbel (eds), Kodeks postępowania administracyj-
nego. Komentarz, Warsaw 2020, p. 1017; R. Stankiewicz, (in:) R. Hauser, M. Wierzbowski (eds), 
Kodeks postępowania karnego. Komentarz, Warsaw 2021, pp. 1423–1424. 

49 W. Radecki, Kary pieniężne w ochronie środowiska, Bydgoszcz 1996, pp. 85, 94; Z. Kmie-
ciak, Ogólne zasady prawa i postępowania administracyjnego, Warsaw 2000, p. 130; M. Król-
-Bogomilska, Kary pieniężne w prawie antymonopolowym: w ustawie o ochronie konkurencji 
i konsumentów, w europejskim prawie wspólnotowym, Warsaw 2001, pp. 94–99; M. Wincenciak, 
Sankcje w prawie administracyjnym i procedura ich wymierzenia, Warsaw 2008, p. 154; M. Szy-
dło, Charakter i struktura prawna administracyjnych kar pieniężnych, ‘Studia Prawnicze’ 2003, 
Vol. 4, pp. 140–141; B. Wierzbowski, Problem kar administracyjnych w demokratycznym pań-
stwie prawnym, (in:) P. Kardas, T. Sroka, W. Wróbel (eds), Państwo prawa i prawo karne. Księga 
jubileuszowa Profesora Andrzej Zolla, Vol. I, Warsaw 2012, pp. 965–966, 975; K. Czichy, O nie-
stosowaniu gwarancji karnych do administracyjnych kar pieniężnych, ‘Prokuratura i Prawo’ 2017, 
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the administrative offence can prove the absence of guilt, which will lead to the 
exclusion of liability. Nevertheless, they classify this concept as belonging to the 
first group50.

Furthermore, when examining the aforementioned positions vis-à-vis the law 
in force, it is necessary to specify what they refer to, as there is no uniform regula-
tion concerning this liability. In 2017 the Polish legislator introduced general rules 
regarding administrative liability of a penal character in the new aforementioned 
Chapter VIa of CAP – “Administrative monetary sanctions”51. However, accord-
ing to Article 189a(2) CAP, if there are special rules regarding the specific kind of 
liability, the application of Chapter VIa CAP is excluded. 

For the purposes of this study the most important provision of Chapter VIa is 
Article 189e CAP. According to this provision, if the violation of law was caused 
by force majeure, the accused party is not subject to punishment. In the justifica-
tion of this amendment, its drafters explained that “a subjective element of guilt” 
should constitute the premise of administrative liability. They added that an entity 
facing administrative monetary sanctions should have the possibility to defend 
itself by demonstrating that the violation of the law was the result of circum-
stances beyond its control52. By juxtaposing Article 189e CAP and Article 189b 
CAP – which contains a definition of an administrative monetary sanction – one 
may conclude that the legislator introduced the presumption that the infringement 
of law was the result of the behaviour which was under the entity’s control. In 
other words, in order to impose the monetary sanction only the fact of an infringe-
ment of law has to be proved. Given that force majeure is able to exclude such 
liability, it can be assumed that the premise of guilt underlies this kind of liability, 
however, the guilt is presumed. 

Although the drafters declared the need to introduce the possibility of 
a defence if the violation of law was the result of circumstances beyond one’s con-
trol, they restricted it to the circumstances covered by the term “force majeure”. 
According to commentators who look for the sources of the term in private law, it 
is always an external event, outside the control of the perpetrator of the infringe-
ment. However, this “external” nature has two aspects: objective and subjective. 

Vol. 12, p. 102; M. Szpyrka, Europejskie standardy stosowania kar pieniężnych na przykładzie 
polskiego prawa telekomunikacyjnego, Warsaw 2020, pp. 30–33; A. Wróblewski, Wina w odpo-
wiedzialności administracyjnej w aspekcie prawa do sądu w rozumieniu art. 6 EKPC na przykła-
dzie administracyjnych kar pieniężnych, ‘Problemy Współczesnego Prawa Międzynarodowego, 
Europejskiego i Porównawczego’ 2022, Vol. XX, p. 128. 

50 M. Kaczocha, Kary pieniężne w ustawie o międzynarodowym przemieszczaniu odpadów 
(wybrane zagadnienia), (in:) M. Błachucki (ed.), 2015, op.cit., pp. 200–204; J. Żurek, Wina jako 
przesłanka wymierzania administracyjnych kar pieniężnych, ‘Roczniki Administracji i Pra-
wa’ 2020, No. XX(3), p. 190; L. Staniszewska, Administracyjne kary pieniężne, Poznań 2022, 
pp. 210–213, 219. 

51 Dz. U. (Journal of Laws) 2017, item 935.
52 Ibidem.
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The first relates to the extraordinary, unique character of an “external” event; 
while the second concerns the assessment of the infringer’s due diligence53. Some 
commentators stipulate floods, fires, and epidemics as classic external events54. 
Others, however, do not restrict such events solely to consequences of the forces 
of nature, and also refer to legislative and executive acts, as well as serious dis-
turbances in social life55. This latter position was accepted in the jurisprudence 
of the Polish administrative courts56. The courts underline, however, that the cir-
cumstances should be impossible to avoid57. Because of the limited possibilities to 
exclude this liability on the grounds of force majeure, administrative courts take 
the position that such liability can be excluded by outside events if they are not of 
a subjective character58. Indeed, force majeure does not cover other circumstances 
in which a specific behaviour did not remain within the sphere of the alleged 
perpetrator’s free choice. According to Krawczyk, some of the circumstances, 
such as error in law, error in fact, or even – insofar as regards liability of natural 
persons – insanity, can be taken into consideration as premises justifying the mit-
igation of a penalty on the grounds of Article 189e(1) CAP, covered by the term 
“circumstances” surrounding the infringement of law59. 

As regards the specific rules which exclude the application of Chapter VIa 
CAP, many interesting observations have been formulated based on the liability 
for the infringement of Article 106 of the Act of 16 February 2007 – Competition 
and Consumer Protection Act60. According to this provision, a monetary sanction 
is imposed if a specific act was committed “even unintentionally”. The wording 
of the provision speaks for the position according to which guilt is a premise for 
this kind of liability61. Similar conclusions were drawn with respect to Article 

53 A. Wróbel, 2020, op.cit., p. 1023.
54 B. Adamiak, (in:) B. Adamiak, J. Borkowski (eds), Kodeks postępowania karnego. Komen-

tarz, Warsaw 2022, p. 1144. 
55 A. Wróbel, 2020, op.cit., p. 1023. 
56 See judgment of the Supreme Administrative Court of 19 November 2021, II GSK 1221/21, 

Lex no. 3331755. 
57 Judgment of the Voivodship Administrative Court in Warsaw of 20 July 2018, VI SA/Wa 

721/18, Lex no. 2585407.
58 Judgments of the Voivodship Administrative Court in Warsaw of: 4 February 2019, 

VIII SA/Wa 736/18, Lex no. 2632107; and 10 March 2020, VI SA/Wa 2331/19, Lex no. 3015242. 
59 A. Krawczyk, (in:) W. Chróścielewski, Z. Kmieciak (eds), Kodeks postępowania admini-

stracyjnego. Komentarz, Warsaw 2019, pp. 990–997.
60 Consolidated text, Dz. U. (Journal of Laws) 2021, item 275.
61 See: M. Król-Bogomilska, Zwalczanie karteli w prawie antymonopolowym i karnym, War-

saw 2013, pp. 181–194; M. Król-Bogomilska, (in:) T. Skoczny (ed.), Ustawa o ochronie konku-
rencji i konsumentów. Komentarz, Warsaw 2014, p. 1334; M. Urbańska-Arendt, Wpływ EKPC na 
uwzględnianie “winy” jako przesłanki dopuszczalności nakładania kar pieniężnych w orzecznic-
twie dotyczącym deliktów prawa antymonopolowego i energetycznego, ‘Internetowy Kwartalnik 
Antymonopolowy i Regulacyjny’ 2017, Vol. 6(6), pp. 46–48; M. Namysłowska, Ł. Grzejdziak, 
Tam, gdzie kara depcze winie po piętach. O winie jako przesłance nałożenia kary pieniężnej 
z tytułu złamania zakazu praktyk naruszających zbiorowe interesy konsumentów, (in:) M. Błasz-
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92c(1) of the Act of 6 September 2001 on Road Transport62. According to this pro-
vision, if the entity had no influence on the occurrence of the infringement, and 
the infringement occurred as a result of events and circumstances that the entity 
could not foresee, the entity should not be held responsible63. The burden of proof 
in this regard rests, however, with the accused entity64. 

There are also special rules according to which the degree of guilt should be 
taken into consideration in sentencing. They are considered to introduce, indi-
rectly, guilt as a premise of liability. Examples include Article 103 and 104(2) of 
the Act of 25 August 2006 on food and nutrition safety65; and Article 56(1) and (6) 
of the Act of 10 April 1997 on energy law66. 

IV. CONCLUSIONS

Summarizing, there are no doubts that according to the jurisprudence 
of the ECtHR and the ECJ guilt should constitute a premise of every kind of 
penal liability. As regards the jurisprudence of the CT, the first presented line 
of reasoning – according to which guilt does not matter for finding administra-
tive-criminal liability – disregards the nature of the liability and the punitiveness 
of some administrative sanctions. The second line of reasoning presented in the 
CT’s case-law leads, despite starting from a different position than the positions 
of the ECtHR and the ECJ, to similar conclusions on the grounds of Article 2 and 
30(3) of the Polish Constitution. According to this line of reasoning an admin-
istrative authority is obliged to prove the infringement of law. While it does not 
have to prove guilt, the absence of guilt can be asserted as defence by the accused 
entity. Therefore, guilt is a presumed premise of liability and the presumption can 
be rebutted. 

It should be noted, however, that not all rules of the administrative law in 
force are in line with these standards. This refers especially to the rules provided 
for in Chapter VIa of CAP. Although the drafters of the amendments to CAP 
declared that guilt should constitute a premise of administrative liability, Article 
189e CAP does not cover all the circumstances according to which a specific 

czyk, A. Zientara (eds), Interdyscyplinarność – w nauce najciekawsze rzeczy dzieją się na styku 
różnych dziedzin. Księga Jubileuszowa Profesor Małgorzaty Król-Bogomilskiej, Warsaw 2021, 
pp. 390–409.

62 Consolidated text, Dz. U. (Journal of Laws 2022 item 2201. 
63 L. Staniszewska, 2022, op.cit., p. 218. 
64 Judgment of the Voivodship Administrative Court in Kraków of 7 November 2022, III SA/

Kr 770/22, Lex no. 3445993.
65 Consolidated text, Dz. U. (Journal of Laws) 2022, item 2132.
66 Consolidated text, Dz. U. (Journal of Laws) 2022, item 1385, as amended.
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behaviour did not remain within the sphere of the entity’s free choice. The provi-
sion allows for excluding penal liability only when the violation of law was caused 
by force majeure. 

It should be underlined that direct application of the Polish Constitution can 
assure the compliance of CAP with this Act. Even before the introduction of 
Chapter VIa to CAP, the administrative courts had accepted several times the 
exclusion of liability when the accused entity proved that a specific behaviour did 
not remain in the sphere of the entity’s free choice67. However, to avoid discrep-
ancies on this subject, the scope of the circumstances given in Article 189e CAP 
should be extended. 

The next important issue is the admissibility of the reversal of the burden of 
proof with regard to circumstances evidencing absence of guilt. The ECtHR and 
the ECJ allow for the relaxation of the presumption of innocence when it remains 
within “certain limits”. Apart from substantive requirements allowing to assess 
whether the opposite presumption meets these criteria, procedural requirements 
are equally important – adequate safeguards for the rights of defence and the 
impartiality of courts. Taking into consideration the level of those safeguards in 
Polish administrative proceedings, and in particular the lack of full judicial review 
over administrative decisions in a majority of cases of administrative-criminal 
liability, the compliance of the reversal of the burden of proof with the existing 
standards raises doubts. Therefore, alongside substantive law reforms in this mat-
ter, solutions improving the level of procedural standards should be adopted as 
well. 
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Abstract

The model of liability of collective entities for acts prohibited under penalty, 
introduced into the Polish legal system by the Act of 28 October 2002 (consolidated 
text, Journal of Laws of 2020, item 358, as amended), which entered into force on 28 
November 2003, was criticized from the beginning. Time has shown that the scepticism 
of the representatives of the legal commentary regarding the solutions adopted at that 
time was fully justified. After nearly 20 years of this act being in force – systemically 
important yet playing a marginal role in practice – the time has come for radical 
changes in the model of penal liability of collective entities. The model of the so-called 
consequential liability of a collective entity, which depends on a preliminary ruling, i.e. 
on prior confirmation by a final judgment that an offense or a fiscal offense has been 
committed by a specific natural person, is replaced by direct liability. This was reflected 
in the changes introduced to the Act of 2002, which entered into force on 1 September 
2022. An analysis of these changes will be used to assess the new model of criminal 
liability of collective entities for acts prohibited as offenses against the environment, in 
the normative and practical aspect.
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INTRODUCTION

Liability of collective entities for acts prohibited as offenses and fiscal 
offenses1 was introduced into the Polish legal system by the Act of 28 October 
2002 on the liability of collective entities for acts prohibited under penalty2. The 
act standardized the basics of liability of a collective entity for enumerated acts 
prohibited under penalty as offenses or fiscal offenses, the extent of such liability, 
as well as the rules of procedure for its imposition. This liability was given the 
form of consequential liability, dependent on a prior legally binding decision in 
criminal or criminal fiscal proceedings that declare the commission of a criminal 
or a criminal fiscal offense. Legal scholars and commentators refer to this liability 
as derivative, accessory or secondary3. 

Regulations of the Act on liability of collective entities (the Act) do not 
explicitly determine the legal nature of liability incurred by collective entities 
that follows their committing of a prohibited act as an offense or a fiscal offense. 
However, it unquestionably constitutes criminal liability within the meaning of 
Article 42(1) of the Constitution, i.e., the so-called criminal liability sensu largo4.

The need to respect, on the grounds of the Act of the standards set forth in 
Article 42 – not only substantive under Article 42(1), but also the right of defense 
under Article 42(2), which belongs to the canon of guaranteeing procedural stand-

1 Hereinafter – penal liability of collective entities. 
2 Dz. U. (Journal of Laws) of 2023, item 659.; introduced on 27 November 2003, hereinafter – 

the Act or the Act on liability of collective entities.
3 L. Wilk, Szczególne cechy odpowiedzialności za przestępstwa i wykroczenia podatko-

we, Katowice 2006, p. 292; Gałęski and Królikowski define this model as “cascade” – see also: 
M. Gałęski, M. Królikowski, Komentarz do art. 1, (in:) M. Królikowski, R. Zawłocki (eds), Kodeks 
karny, Vol. I, Komentarz art. 1-116, 5th edition, Warsaw 2021.

4 This is also assumed in: M. Błaszczyk, M. Zbrojewska, Kodeks karny skarbowy, Warsaw 
2011, p. 29 and in: M. Błaszczyk, Odpowiedzialność podmiotów zbiorowych za czyny zabronione 
jako przestępstwa skarbowe, (in:) B. E. Bieńkowska, Z. Jędrzejewski (eds), Problemy współcze-
snego prawa karnego. Część pierwsza, Warsaw 2016, p. 20.
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ards – also follows directly from the Constitutional Tribunal’s (CT) judgment of 3 
November 2004. It recognizes that the model of liability of collective entities for 
prohibited acts adopted by the Polish legislator is repressive, as evidenced by “the 
premises of this liability, and above all the repressive purpose and function of the 
penalties adjudicated against collective entities”5. After making the indispensable 
revisions and additions to the Act, which were required as a follow-up of the CT 
judgement referred to above6, the regulation of liability of collective entities has 
essentially met the constitutional canon of requirements for penal liability. 

Through the Act the condition of statutory determination of its basis has been 
fulfilled (nullum crimen sine lege), it introduced the premise of culpability of the 
collective entity (nullum crimen sine culpa) and properly specified related sanc-
tions (nulla poena sine lege). And yet the model of penal liability of collective 
entities adopted by the Polish legislator has been and continues to be criticized by 
legal scholarship and moreover – does not function as intended.

The Polish legislature recognized the need to radically change the model 
a few years ago. It resulted with a new Act by the Ministry of Justice in 20187, 
which was poorly received by legal commentators8 and did not change the law. 
Since then, the Ministry of Justice has declared that it is working on amendments 
to the Act, and even referred a major amendment to the Act to the government 
legislative process, based on the draft new act of 20189. However, the work on the 

5 Paragraph 2 of the explanatory memorandum to the CT judgment of November 3, 2004, 
K 18/03, OTK-A 2004, No. 10, item. 72.

6 Amendments to the Act after the CT judgment were introduced by the Act of 28 July 2005 
on amending the Act on the liability of collective entities for acts prohibited under penalty, Dz. U. 
(Journal of Laws) of 2005, No. 180, item 1492. This amendment, unfortunately, was also not free 
of shortcomings, but they were eventually corrected – On this subject see: K. Łakomy, Rozdział 11. 
O potrzebie nowego modelu odpowiedzialności podmiotów zbiorowych za czyny zabronione pod 
groźbą kary, skierowane przeciwko środowisku naturalnemu, § 3. Odpowiedzialność podmiotów 
zbiorowych za czyny zabronione pod groźbą kary na gruncie prawa polskiego, (in:) M. Pająk, 
K. Urbanowicz, R. Zawłocki (eds), Odpowiedzialność prawna o charakterze penalnym za delikty 
przeciwko środowisku naturalnemu, Legalis, 2020 [online].

7 In May 2018, a government legislative process was initiated on a draft of a brand new law on 
liability of collective entities, developed by the Ministry of Justice. This draft was referred to the 
Sejm in January 2019; however, it did not receive a Sejm print number, and the legislative process 
on it was interrupted due to the end of the term of the Sejm. The text of draft and its explanatory 
memorandum are available on the archived pages of the Eighth Term, at: http://orka.sejm.gov.pl/
Druki8ka.nsf/Projekty/8-020-1211-2019/$file/8-020-1211-2019.pdf (accessed 21.07.2023).

8 See: Babicz M., Gałęski M., Karlik P., Zawłocki R., Opinia o rządowym projekcie ustawy 
o odpowiedzialności podmiotów zbiorowych za czyny zabronione pod groźbą kary, Poznań 2019 
https://www.adwokatura.pl/admin/wgrane_pliki/file-odpowiedzialnoscpodmiotow-26545.pdf 
(accessed 21.07.2023).

9 The Draft of the Act on amendments to the Act liability of collective entities for acts prohib-
ited under penalty, together with an explanatory memorandum, was published on the pages of the 
Government Legislation Center on 2 September 2022, under the number UD421. 
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draft of this amendment lacks momentum, and it will probably share the fate of 
the draft of the 2018 new law. 

However, this does not imply that there were no changes at all in the model 
of liability of collective entities. They however occurred not directly, but as part 
of a change in the law aimed at increasing environmental protection provided 
by penal law, developed by the Ministry of Climate and Environment. No spe-
cial attention was given to them in legal writings, when – in my opinion – they 
deserve it. As of 1 September 2022, under the Act of 22 July 2022, on amending 
certain Acts to prevent environmental offenses10, a new model of penal liability 
of collective entities for acts prohibited as offenses against the environment was 
introduced. It is an alternative model to the current model of criminal liability of 
collective entities, without prejudice to the existing regulations. The analysis 
of these new solutions – against the background of the model of consequential lia-
bility maintained in the law and still dominant – will serve to answer the question 
of whether they are a real breakthrough in this field of criminal law sensu largo11, 
or whether they are just another opportunistic ad hoc legislative initiative.

THE MODEL OF PENAL LIABILITY OF COLLECTIVE ENTITIES 
INTRODUCED ORIGINALLY BY THE ACT

The discussion about the newly introduced model of liability of collective 
entities for acts prohibited as offenses against the environment must be preceded 
by a presentation of the model of this liability which was introduced under the 
Act (the base model). It remains in force as the only model for other prohibited 
acts covered by the scope of this Act and as an alternative for acts prohibited as 
offenses against the environment12. In fact, the new solutions have been limited to 
only three provisions, which is why in other cases this new model of liability of 
collective entities for prohibited acts under penalty as environmental offenses is 
consistent with the base model. 

Under the Act, a legal person (e.g., a joint-stock company or a limited liabil-
ity company) and organizational unit without legal personality, to which sepa-

10 Dz. U. (Journal of Laws), item 1726; hereinafter referred to as the amendment.
11 I use the term “criminal law sensu largo” to mean all the statutory regulations in the system 

of Polish law which must meet the guarantee standard expressed in Article 42(1) of the Polish 
Constitution. This is the broadest understanding of the term.

12 This original model of penal liability of collective entities was extensively discussed by 
me, in the context of liability for prohibited acts as fiscal offenses, in the study: Odpowiedzialność 
podmiotów zbiorowych za czyny zabronione jako przestępstwa skarbowe, (in:) B. E. Bieńkowska, 
Z. Jędrzejewski (eds), Problemy współczesnego prawa karnego. Część pierwsza, Warsaw 2016. In 
this paper I will limit myself to a synthetic presentation of its assumptions.
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rate regulations grant legal capacity (e.g., a general partnership or a partnership), 
excluding the State Treasury, local government units and their associations, as 
well as commercial companies with Treasury shareholding, local government 
units or an association of such units; capital company in organization; an entity 
in liquidation; an entrepreneur who is not a natural person, as well as a foreign 
organizational unit (e.g., a branch or representative office of a foreign entrepre-
neur) (Article 2(1) of the Act) may be liable for an act prohibited under penalty as 
an offense or a fiscal offense. 

The condition for imposing this liability on a collective entity is the commis-
sion of one of the acts prohibited as an offense or a fiscal offense, indicated in 
a closed catalogue (Article 16 of the Act) by an individual associated with the col-
lective entity in the manner required by this law (Article 3 of the Act), which will 
then be declared by a final judgement, the so-called preliminary finding (Article 
4 of the Act). In addition, the prohibited act must involve a benefit or an option 
of benefit, even non-economical13, to the collective entity (Article 3 of the Act in 
fine). The commission of such an act must occur through the fault of the collective 
entity (Article 5 of the Act).

The perpetrator of a specific prohibited act, the commission of which may 
result in liability of a collective entity under the provisions of the Act, must be 
a natural person who is a representative of the entity, authorized to deal with its 
affairs. A collective entity may also incur liability following the commission of 
a specific prohibited act on its behalf by an individual who is an entrepreneur 
who directly cooperates with the collective entity in the realization of a legally 
permissible objective (an associate of the collective entity)14.

13 “Economic benefit” is a well-established concept, encompassing any gain in property and 
the absence of loss. A non-economic benefit is more difficult to define. It should be assumed that 
it is any benefit to the collective entity that cannot be converted into money and may involve “[…] 
gaining favor with potential counterparties of the collective entity, gaining special knowledge 
by the collective entity of the realities and customs of the operation of a certain market segment, 
disavowal of the value, level and quality of services of potential competitors operating in that 
market, etc.”– Z. Kwaśniewski, (in:) M. Filar (ed.), Komentarz do ustawy o odpowiedzialności 
podmiotów zbiorowych za czyny zabronione pod groźbą kary, Toruń, 2006, p. 87. 

I am of the opinion that non-economic benefits in the area of corporate offenses always translate 
into profits of an economic nature, although it is not always possible to precisely “measure” them, 
i.e., determine the value in money and link them to a specific non-economic benefit.

14 Article 3 of the Act identifies perpetrators as persons who: 
1) acts on a behalf of or in the interest of collective entity under a power or duty to represent 

it, to make decisions on its behalf or to exercise internal review or who exceeds such 
power or fails to fulfill such duty (Article 3(1) of Act);

2) is permitted to act as a result of overstepping of authority or failure to fulfill a duty by 
a person referred to in item 1;

3) acts on behalf of or in the interest of the collective entity with the consent or knowledge 
of the person referred to in item 1 (Article 3(3) of the Act);

4) who is an entrepreneur who directly interacts with a collective entity in the realization 
of a legally permissible purpose (Article 3(3a) of the Act). 
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In doing so, the fact that a prohibited act has been committed must be con-
firmed by a final judgment convicting the offender, a judgment conditionally 
discontinuing a criminal proceeding or a fiscal crime proceeding against them, 
granting the person permission to voluntarily surrender to liability or a court 
decision discontinuing proceedings against them due to circumstances excluding 
the punishment of the offender (Article 4 of the Act).

A collective entity is culpable when the commission of a prohibited act 
occurred as a result of at least a lack of due diligence in the selection of a person 
referred to in Article 3(2) or (3) (culpability in the selection), or at least a lack of 
due supervision of that person by an authority or representative of the collective 
entity (culpability in the supervision), or such organization of the collective enti-
ty’s activities which did not ensure the avoidance of the commission of a penal act 
by a person referred to in Article 3(1) or (3a), while it could have ensured this with 
the exercise of due diligence required under the circumstances by the authority or 
representative of the collective entity (organizational fault) (Article 5 of the Act)15.

The court shall adjudicate a fine on a collective entity in the amount of PLN 
1,000 to 5,000,000, but no more than 3% of the revenue generated in the fiscal 
year in which the prohibited act that is the basis of the collective entity’s liabil-
ity was committed (Article 7 of the Act). A fine is the principal penal measure 
imposed against a collective entity. In addition to it, there is mandatory forfeiture 
of objects derived, even indirectly, from a prohibited act (“fruits”) or which were 
used or intended to be used to commit a prohibited act (“tool”); economic benefit 
derived, even indirectly, from a prohibited act or the equivalent value of objects 
or economic benefit derived, even indirectly, from a prohibited act (Article 8 (1) 
of the Act). However, the possibility of ruling on the forfeiture of objects and 
economic benefit or its equivalent is excluded if it is subject to return to another 
authorized entity (Article 8 (2) of the Act). 

A number of other penalty measures can also be ruled against a collective 
entity optionally, such as, but not limited to: a ban on promoting or advertising 
their business activity, products manufactured or sold, services rendered or bene-
fits provided; a ban on receiving grands, subsidies or other forms of support from 
public funds or a ban on bidding for public contracts (Article 9(1) of the Act).

When imposing a fine and additional penal measures indicated in Article 9 
of the Act, the court is obliged to take into account the directives of the judici-
ary (Article 10 of the Act). Consequently, when imposing a fine, prohibitions or 
making a judgment public, the court considers, in particular, the degree of cul-
pability of the collective entity, i.e., the seriousness of irregularities in selection 
or supervision, as referred to in Article 5 of the Act; the extent of the actual or 
possible benefit to the collective entity as a result of the commission of the act; the 

15 On the premise of culpability with respect to the act of an individual as defined in Arti-
cle 3(1) of the Act, see: the decision of the Supreme Court of 5 May 2009, file number IV KK 427/08.
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financial situation of the collective entity; the social consequences of the punish-
ment and the impact of the punishment on the further functioning of the collective 
entity (Article 10 of the Act).

Proceedings for liability of a collective entity under the provisions of the Act 
are initiated by the court at the request of the prosecutor or the victim and in 
cases under the Act on Combating Unfair Competition – also at the request of the 
President of the Office of Competition and Consumer Protection (Article 27 of the 
Act). In practice, the prosecutor is the initiator of these proceedings. 

The provisions of the Code of Criminal Procedure, unless otherwise pro-
vided by statutes, shall be applied mutatis mutandis to proceedings on liability 
of a collective entity16. “Appropriate application” means the application of pro-
visions without modification, possibly with the necessary adaptive changes (the 
most common variant), or the lack of its application, due to its irrelevance or 
contradiction with other provisions of the Act17. The provisions of the CCP do not 
apply to a private prosecutor, civil plaintiff, community representative, pre-trial 
proceedings, special proceedings and criminal proceedings in cases subject to the 
jurisdiction of military courts (Article 22 of the Act). Reference to the appropriate 
application of the provisions of the CCP in proceedings on the liability of a col-
lective entity is a guarantee of a judicial process in accordance with the standards 
envisaged for a criminal trial. 

The following may participate in the court hearing: the initiator, the victim 
admitted in the proceedings alongside the prosecutor, the representative of the 
collective entity and its defense counsel, while the unexcused failure of a party to 
appear does not halt the examination of the case (Article 34 of the Act). Evidence 
is taken upon request, and in justified cases the court may also take evidence ex 
officio. Evidence obviously aimed at prolonging the proceedings is inadmissible 
(Article 35 of the Act). The court independently decides on matters of fact and 
law within the limits of the application. The rulings referred to in Article 4 of the 
Act – preliminary findings – are, however, binding for the court (Article 36 of 
the Act).

For the settlement of the collective entity’s penal liability, the key factors 
are the evidentiary findings made in criminal or criminal fiscal proceedings, in 

16 Law of 6 June 1997 – Code of Criminal Procedure, consolidated text, Dz. U. (Journal of 
Laws) of 2022, item 1375; hereinafter: CCP.

17 See also: J. Nowacki, “Odpowiednie” stosowanie przepisów prawa, ‘Państwo i Prawo’ 
1964, No. 3, pp. 370 ff.; A. Błachnio-Parzych, Przepisy odsyłające systemowo (wybrane zagadnie-
nia), ‘Państwo i Prawo’ 2003, No. 1, pp. 43 ff.; D. Kala, (in:) M. Filar (ed.), Komentarz do ustawy 
o odpowiedzialności podmiotów zbiorowych za czyny zabronione pod groźbą kary, Toruń, 2006, 
pp. 145–146. In practice, a number of provisions of the CCP, despite the absence of a formal exemp-
tion, will not be applicable to proceedings on the liability of collective entities. On this subject see: 
W. Grzeszczyk, Wątpliwości proceduralne związane ze stosowaniem ustawy o odpowiedzialności 
podmiotów zbiorowych za czyny zabronione pod groźbą kary, ‘Prokuratura i Prawo’ 2004, No. 1, 
p. 72.
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which a preliminary finding is issued. Due to the subsequential nature of the col-
lective entity’s liability in the Act, no pre-trial proceedings are provided. De facto, 
it is the criminal proceedings or the criminal fiscal proceedings that performs the 
function of pre-trial proceedings in relation to the proceedings on the liability of 
the collective entity18. Thus, to implement the collective entity’s right of defense, 
opportunities were provided for the collective entity to participate in criminal 
or fiscal criminal proceedings as a quasi-party19. However, the collective entity 
may notify the participation of its representative only in the proceedings before 
the court, no later than before the conclusion of the court proceedings in the first 
instance (Article 21 (1) of the Act).

A collective entity may file an appeal against a first-instance judgment (Arti-
cle 39 of the Act) and a cassation complaint against a final judgment (Article 40 
of the Act).

The provisions of the Criminal Executive Code20 regarding the enforcement 
of fines, forfeitures, prohibitions, and public disclosure of the judgment apply 
accordingly to the enforcement of fines, forfeitures, and other penal measures 
adjudged against collective entities, with the fine being payable from the collec-
tive entity’s income (Article 42 of the Act).

CHANGES IN THE MODEL OF PENAL LIABILITY 
OF COLLECTIVE ENTITIES FOR PROHIBITED ACTS AGAINST 

THE ENVIRONMENT

The amendment to the Act, which brought a new model of liability of collective 
entities for acts punishable as offenses against the environment was introduced 
by the Act of 22 July 2022 on amending certain laws to prevent environmental 
crime, and came into the force on 1 September 2022. This Act, according to the 
declaration of its drafters, is intended to lead to strengthening of environmental 
protection through criminal legal instrumentation21. It was assumed that one of 
the areas requiring such strengthening is precisely the liability of collective enti-

18 This is also assumed in: M. Błaszczyk, 2016, op. cit., p. 28.
19 Such a possibility was not provided for in the original text of the Act on liability of collec-

tive entities under penalty. It was introduced by an amendment of 28 July 2005, in response to a 3 
November 2004 Constitutional Tribunal ruling that “preventing a collective entity – in a proceed-
ing leading to a ruling that may have the character of a prejudicial decision – from defending its 
interests is incompatible with Article 42(2) of the Constitution.”

20 Act of 6 June 1997, Executive Penal Code, consolidated text, Dz. U. (Journal of Laws) of 
2023, item 127, as amended. 

21 The draft law on amending certain laws to prevent environmental offenses, together win 
an explanatory memorandum – prepared by the Ministry of Climate and Environment – was pub-
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ties for acts prohibited as offenses against the environment. The changes intro-
duced into the Act by this amendment affect only three articles. Quantitatively, 
therefore, they are not significant, but through them a new model of liability of 
collective entities for acts prohibited under penalty as offenses against the envi-
ronment has been de facto introduced.

Until 31 August 202, such liability could only be imposed following penal 
liability for environmental offenses, enumerated in Article 16(1) (8) of the Act, of 
a specific individual, as indicated in Article 3 of that law, who acts on its behalf 
or in its interest, but also indirectly as a business partner – an individual entre-
preneur who indirectly interacts with the collective entity in pursuit of a legally 
permissible objective. The condition for the liability of a collective entity for any 
act prohibited under a penalty included in the catalogue in Article 16 of the Act, 
not only for an offense against the environment, was the preliminary finding in 
a criminal case. De lege lata, a preliminary finding is no longer necessary to hold 
collective entities liable for acts prohibited as offenses against the environment. 
This is because the amendment introduced an exception to the principle adopted 
in the Act, according to which the commission of a specific offense or fiscal 
offense by a perpetrator who meets the conditions indicated in Article 3 of the 
Act must be established by a final judgment (preliminary finding), in particular 
– a conviction or a judgment conditionally discontinuing criminal proceedings. 
At present, in the case of the commission of any of the offenses indicated in 
Article 16(1) (8) of Act, i.e., the offenses against the environment listed, by a per-
son referred to in Article 3 of the Act, the collective entity is subject to liability 
regardless of the issuance of a judgment or ruling referred to in Article 4 of that 
law (Article 4 of the Act).

By virtue of this amendment, the scope of Article 16(1)(8) of the Act was also 
expanded, which now includes all types of offenses from Chapter XXII of the 
Polish Penal Code, as well as selected offenses against the environment defined 
in provisions of other acts of law (not in code form). Because of the introduction 
of Article 4a to the Act, it should therefore be assumed that a preliminary finding 
is not necessary for a petition initiating proceedings to the court for liability of 
a collective entity for a prohibited act as an offense against the environment. At 
the same time, the wording of Article 4a of the Act does not exclude the possibil-
ity of attaching it to such an application; in that case, the court adjudicating the 
liability of a collective entity for an act prohibited as an offense against the envi-
ronment will be bound by the ruling of the preliminary finding, in accordance 
with Article 36 of the Act.

No additions or changes were made to the procedural provisions of the Act 
under the amendment, not even such as to exclude the application of selected 

lished on the pages of the Government Legislation Center on 25 April 2022, under the number 
UD258. 
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provisions of the Act if the prosecutor refers to the court an application initiating 
proceedings for liability of a collective entity for a prohibited act as an environ-
mental offense, which is not accompanied by a preliminary finding. 

If the public prosecutor initiates proceedings on the liability of a collective 
entity for an act prohibited as an environmental offense and does not attach a pre-
liminary finding to the request, then it is up to the court to determine on its own 
whether the person referred to in Article 3 of the Act has committed a specific 
environmental offense. Ultimately, however, it will rule only on liability of the 
collective entity and the penal liability of the perpetrator will be the subject of 
separate criminal proceedings.

The explanatory memorandum of the draft amendment reads: “Despite the 
elimination of the requirement of preliminary finding in the case of commission 
of offenses against the environment, the present draft does not assume the ini-
tiation and conduct of pre-trial proceedings on the liability of collective entity. 
The evidentiary proceedings in this regard are – in principle – to be held in the 
court. Relevant determinations, allowing for the submission of an application for 
liability of a collective entity, will be made as part of pre-trial proceedings pend-
ing for a given prohibited act (in rem) or against the perpetrator of such act (in 
personam)”.

This change also involves an increase in the size of the statutory threat of 
fine assessed against a collective entity for acts prohibited as offenses against 
the environment. Considering the newly added Article 7a of the Act, a collective 
entity – subject to liability following the commission on its behalf of a prohibited 
act fulfilling the elements of a crime against the environment, included in the 
catalogue contained in Article 16(1)(8) of the Act – shall be subject to a fine of 
PLN 10,000 to PLN 5,000,000. For other cases, the basic sanction remains a fine 
of PLN 1,000 to PLN 5,000,000, but no more than 3% of the revenue generated in 
the fiscal year in which the prohibited act giving rise to the liability of the collec-
tive entity was committed.

The amendments to the Act, introduced by the amendment, are clearly cal-
culated to tighten the regime of liability of collective entities for acts prohibited 
under penalty as offenses against the environment.

EVALUATION OF THE TWO MODELS OF PENAL LIABILITY 
OF COLLECTIVE ENTITIES REGULATED IN THE ACT

The model of liability of collective entities, originally adopted by the Polish 
legislator and still in force as basis, deserves criticism, as it does not solve the 
basic problem it should serve to solve – it does not provide a response to those 
acts, committed in corporate structures, which cannot be attributed to specific 
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individuals22. At the same time, it should be stipulated that the problem of identi-
fying the perpetrator of an act or holding an already-identified person criminally 
liable, is more applicable to ordinary offenses, including especially economical 
offenses and those against the environment. The peculiarities of fiscal offenses 
make it easier to identify the perpetrators of violations, and the commonly used 
extended perpetration clause in fiscal criminal law, introduced in Article 9(3) of 
the Fiscal Penal Code23, makes it possible to hold accountable those who could not 
be considered perpetrators without it. This is, moreover, reflected in the statis-
tics of proceedings on the liability of collective entities for acts prohibited under 
penalty, which, although conducted very rarely24, as a rule relate precisely to acts 
prohibited as fiscal offenses.

However, the newly introduced changes to the Act, calculated to strengthen 
the criminal protection of the environment, cannot be considered a panacea for 
this problem, as the liability of a collective entity for an act prohibited as an envi-
ronmental offense remains dependent on the identification of the perpetrator of 
that act. Only the condition of a preliminary finding has been abolished, which 
deserves credit, since making the penal liability of a collective entity dependent 
on the prior final termination of a criminal/criminal fiscal proceedings is a com-
pletely dysfunctional and uneconomical solution.

However, the regulation of liability of a collective entity for an act prohib-
ited as an environmental offense cannot be considered a qualitatively satisfactory 
solution that can serve as a reference point for further work on a comprehensive, 
holistic reconstruction of the model of penal liability of collective entities. This 
is determined primarily by the lack of a procedural combination of recognition 
of the case of liability of the collective entity and the case of penal liability of 
the perpetrator of an offense against the environment. The abandonment of the 
preliminary finding should, in my opinion, result in carrying out single proceed-
ings, which – from the beginning – from the stage of pre-trial proceedings, would 
concern both the penal liability of the perpetrator and the liability of the collective 
entity. Such a two-in-one solution would be the most guaranteeing in terms of the 
right to defense, both against the perpetrator of the prohibited act and against the 
collective entity, and at the same time economically sound.

22 B. Namysłowska-Gabrysiak, Odpowiedzialność karna osób prawnych, Warsaw 2003, 
pp. 192–193.

23 Act of June 6, 1997, Fiscal Penal Code, consolidated text, Dz. U. (Journal of Laws) of 2023, 
item 654. 

24 In the explanatory memorandum of the next version of the draft amendment to the Act, 
published by the Government Legislation Center on 3 November 2022 (lost no. in RCL – UD421), 
it is stated that in 2016-2021, the court issued a total of 54 rulings in cases from motions on the 
liability of the collective entity, including those on the recognition of motions from previous years; 
33 cases were ruled on the liability of the collective entity (the largest number of rulings was made 
in 2017 – 16, in other years there were between 1 and 9 such rulings).
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I am critical of the lack of pre-trial proceedings in the new model of pro-
ceedings for liability of a collective entity for a prohibited act as an environmen-
tal offense. Such a peculiar pre-trial procedure in these proceedings, which are 
conducted after obtaining a preliminary finding, is the entire criminal/criminal 
fiscal procedure, within which – in the judicial phase – the collective entity has 
the status of a quasi-party, giving it procedural rights that are important for the 
exercise of the right of defense in the subsequent proceedings on its liability for 
this act. The change of the model of liability of a collective entity for a prohibited 
act as an environmental offense to one independent of the preliminary finding, 
does not involve depriving the collective entity of the possibility to join the legal 
proceedings conducted against the person accused of committing this offense. In 
this model, however, this entitlement does not have such a significant bearing on 
the collective entity’s right of defense. Proceedings – criminal and on the liability 
of the collective entity – can be conducted in parallel. There may even be a situa-
tion in which the former is still pending, after the final judgement on the liability 
of the collective entity. No formal or substantive links have been laid down in the 
Act between these proceedings. For decisions on the liability of a collective entity 
for a prohibited act as an environmental offense, conducted without the prelim-
inary finding, the evidentiary findings in the pre-trial proceedings conducted in 
the criminal offense case will be crucial. This is now de facto “double” pre-trial 
proceedings – both on liability for the offense and on the penal liability of the 
collective entity for committing an offense. However, this status of these proceed-
ings has not been formalized in law, without providing the collective entity with 
the opportunity to take part in it. This gives the prosecutor, being the initiator 
of the proceedings on the liability of a collective entity for a prohibited act as an 
environmental offense, a huge procedural advantage and significantly limits the 
collective entity’s right of defense.

SUMMARY

The analysed amendments to the Act can be seen as a specific declaration of 
a change in the entire model of penal liability of collective entities to direct liabil-
ity, independent of the preliminary finding. However, they cannot be considered 
exemplary.

The newly introduced model of collective entities’ liability for acts prohib-
ited as offenses against the environment reinforces the conviction that the devel-
opment of a qualitatively satisfactory and effective regulation of penal liability 
of collective entities has been and undoubtedly still is a major challenge for the 
Polish legislator. The basic problem, on the solution of which success in this field 
depends, is the due development of qualitatively satisfactory and effective rules 
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of penal liability of collective entities. This is a big problem, especially in view of 
“the need to implement the principles of penal liability to non-physical persons25”. 
This is a task that the Polish legislator has not solved, and neither the latest amend-
ments to the Act, nor the currently underway draft of a major amendment to this 
law, indicate that it is close to success. In my opinion, the reason for this situation 
lies in the modus operandi adopted. All work on the model of penal liability of 
collective entities, both done initially, at the stage of shaping the original content 
of law currently in force, and undertaken later, after the law came into force, were 
and are, based on the assumption of the need to transpose what has already been 
developed in the science of criminal law into a law regulates the penal liability 
of collective entities. I believe, that accomplishing this task requires that the leg-
islator step out of their “comfort zone” – to move away from working solely on 
the basis of what we already have – and attempt to develop their own, proprietary 
tools – exclusive to this area of criminal law in the broadest sense – that will 
achieve a new result that is qualitatively and practically satisfying.

Without going into a detailed discussion of this topic, because this is not the 
subject of this paper, it must be clearly emphasized, however, that the model of 
penal liability of collective entities cannot be based on the need to identify the 
physical perpetrator of the prohibited act. This fails where such responsibility 
is most needed, precisely because there is no way to identify the perpetrator of 
the prohibited act. If the physical perpetrator can be identified, it would be suf-
ficient to revise the existing basis of penal liability and supplement it, notably, 
with a commonly used basis for a special form of committing offenses, along 
the lines of Article 9(3) of the Penal Code, especially in the provisions of the 
broader economic criminal law, including those that statue offenses against the 
environment. At the same time, an attempt should be made to develop a model 
of direct penal liability of collective entities for “their own” acts, amounting 
to – generally speaking – organizationally culpable failure to prevent certain 
serious abuses in their activities. Such a model cannot be a “simple” reflection 
of the model of penal liability of individuals, based on the personification of the 
collective. For the purpose of developing it, the canon of guarantee principles 
(achievements of the science of criminal law) both substantive and procedural 
should be used. However, detailed solutions must be sought by navigating the 
areas of collective activity, which is never a simple sum of the actions of the indi-
viduals to comprise it. Ultimately, a collective entity should be held criminally 
liable for its own culpable prohibited act as long as its commission is established 
after the state authorities have conducted proceedings for this liability and where 

25 K. Girdwoyń, B. Namysłowska-Gabrysiak, Odpowiedzialność podmiotów zbiorowych w 
świetle nowego projektu ustawy o odpowiedzialności podmiotów zbiorowych za czyny zabroni-
one pod groźbą kary, (in:) M. Błaszczyk, A. Zientara (eds), Interdyscyplinarność – w nauce na-
jciekawsze rzeczy dzieją się na styku różnych dziedzin. Księga jubileuszowa Profesor Małgorzaty 
Król-Bogomilskiej, Warsaw, 2021, p. 59.
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such proceedings consist of a preparatory and judicial phase, guaranteeing the 
“suspect”/“accused” the presumption of innocence, the right to defense and res-
olution of the case by an independent court, within a reasonable time. I believe 
that success is possible when we develop such solutions for the “penal” liability 
of collective entities, the application of which will not involve the need to take 
concepts used in this field in quotation marks26. In my opinion, it is still far from 
that. 
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THE IMPACT OF SELECTED NEUROPSYCHOLOGICAL 
BRAIN DYSFUNCTIONS ON THE CRIMINAL 
RESPONSIBILITY OF THE PERPETRATOR

Abstract

Knowledge of clinical neuropsychology is of great importance in determining the 
possibility of holding the perpetrator criminally responsible and determining the scope 
of that responsibility. In the case of head injuries, the age of the brain, neurobiological 
and functional plasticity, brain resources, types and depth of dysfunction, as well as the 
assessment of the effects of current and planned therapy are important when assessing 
effects of determining responsibility. Findings in the field of clinical neuropsychology 
may be helpful especially in determining the subjective side (intention) of the perpetrator 
of the prohibited act, but above all – sanity (capacity). One of the grounds for declaring 
lack of criminal responsibility is “another disturbance of mental functions” (Article 31(1) 
Polish Criminal Code (CrC), which may include many neuropsychological conditions, 
such as frontal lobe syndromes, temporal lobe syndromes, frontotemporal disorders, 
temporal lobe epilepsy, limbic thalamus disorder, or cerebellar cognitive-affective 
syndrome. They cause cognitive or emotional deficits that may result in abolishing or 
limiting to a large extent the ability to recognize the meaning of an act or to control one’s 
own behavior. Certain neuropsychological findings may be important in determining that 
an act was committed under the influence of error, for example, in the case of agnosia – 
that is, the inability to recognize or interpret stimuli regardless of the channel. This text 
will mainly present selected neuropsychological deficits and their impact on the criminal 
responsibility of the perpetrator in the context of Article 31 Polish Criminal Code.
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I. PREREQUISITES OF INCAPACITY

Knowledge of clinical neuropsychology is of great importance in determining 
the possibility of holding the perpetrator criminally responsible and determining 
the scope of this responsibility1. In the case of head injuries, the age of the brain, 
neurobiological and functional plasticity, brain resources, types and depth of dys-
function, as well as the assessment of the effects of current and planned therapy 
are important when assessing effects of such determination. Findings in the field 
of clinical neuropsychology can be helpful especially in determining the subjec-
tive side (intention) of the perpetrator of a prohibited act, but above all – capacity.

One of the prerequisites for incapacity (as well as severely diminished capac-
ity) is “other disturbance of mental function.” Determining the types of causes 
that fall under this definition has been controversial2. It is nowadays recognized 
that they can be both pathological, such as meningitis, and non-pathological, such 

1 M. Budyn-Kulik, Głos w dyskusji, (in:) M. Mozgawa, K. Dudka (eds), Kodeks karny i ko-
deks postępowania karnego po 10 latach obowiązywania. Ocena i perspektywy zmian, Nałęczów 
22-24 czerwca 2008, Warsaw 2009, pp. 284–293.

2 A. Szymusik, Dyskusyjne problemy orzecznictwa psychiatryczno-psychologicznego w sta-
nach afektywnych, (in:) Z. Majchrzyk, T. Gordon, E. Milewska (eds), Materiały IX Krajowej 
Konferencji Sekcji Psychiatrii PTP pt. ‘Stany afektywne w opiniowaniu sądowo-psychiatrycz-
nym’, Warsaw 1992, p. 9; J. Pionkowski, Poczytalność zmniejszona, ‘Zdrowie Psychiczne’ 1970, 
No. 3–4, p. 139; M. Tarnawski, Niepoczytalność i poczytalność zmniejszona – de lege lata i de 
lege ferenda, (in:) R. Rutkowski, Z. Majchrzyk (eds), Materiały VII Krajowej Konferencji Sek-
cji Psychiatrii Sądowej PTP pt. ‘Teoria i praktyka oceny poczytalności’. Cedzyna 9–11.06.1988, 
Warsaw 1988, p. 31; K. Daszkiewicz, Poczytalność zmniejszona – kontrowersje i postulaty, (in:) 
R. Rutkowski, Z. Majchrzyk (eds), Materiały VII Krajowej Konferencji Sekcji Psychiatrii Sądowej 
PTP pt. ‘Teoria i praktyka oceny poczytalności’. Cedzyna 9–11.06.1988, Warsaw 1988, pp. 45–46; 
J.K. Gierowski, Niepoczytalność i poczytalność zmniejszona w świetle współczesnej psychologii, 
(in:) R. Rutkowski, Z. Majchrzyk (eds), Materiały VII Krajowej Konferencji Sekcji Psychiatrii 
Sądowej PTP pt. ‘Teoria i praktyka oceny poczytalności’. Cedzyna 9–11.06.1988, Warsaw 1988, 
p. 62 ff.; Pietrzyk A., Psychologiczne kryteria niepoczytalności i poczytalności zmniejszonej. Re-
fleksje biegłego psychologa dla prawników, ‘Palestra’ 1993, No. 12, pp. 88–89.
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as menopausal fatigue3. Other disturbances of mental function also include strong 
agitation – passion4, neuropsychological illnesses resulting from brain injury or 
brain tumors (neoplasms) or degenerative and neurodegenerative diseases (vari-
ous types of dementia – including Alzheimer’s disease, frontotemporal demen-
tia – FTD)5. These include, for example, frontal lobe syndromes, temporal lobe 
syndromes, frontotemporal syndromes, temporal lobe epilepsy, limbic epilepsy, 
limbic thalamus, cerebellar cognitive-affective syndrome6. They cause cognitive 
or emotional deficits that may result in abolishing or limiting to a large extent the 
ability to recognize the meaning of an act or to control one’s own behavior. 

The state of incapacity exists when the cause indicated by the legislation – 
in this case, another disturbance of mental activities causes at least one of the 
consequences indicated in Article 31(1) CrC7. Therefore, it is not enough to sim-
ply identify the existence of a deficit, it is also necessary to determine its actual 
impact on human functioning.

The inability to recognize the meaning of the act concerns both its legal 
meaning – it is a prohibited act – and the actual meaning – the perpetrator does 
not realize, for example, that hitting a person with a knife can cause harm to that 
person8. The assessment of these abilities is based on the analysis of the impact 
the disorders have on these “abilities”. On the basis of the perpetrator’s actual 
mental experiences, it is only possible to analyze the impact of the disorder on 

3 M. Budyn-Kulik, (in:) M. Mozgawa (ed.), Kodeks karny. Komentarz, Warsaw 2021, p. 133; 
L.K. Paprzycki, J.K. Gierowski, (in:) L.K. Paprzycki (ed.), System Prawa Karnego, Vol. 4, Na-
uka o przestępstwie, wyłączenie i ograniczenie odpowiedzialności, Warsaw 2016, pp. 528–529; 
M. Cieślak, (in:) M. Cieślak, K. Spett, A. Szymusik, W. Wolter, Psychiatria w procesie karnym, 
Warsaw 1991, pp. 30–31; J.K. Gierowski, Rola biegłego psychologa w opiniowaniu o poczytalno-
ści. Problemy diagnostyczne i kompetencyjne, (in:) J.K. Gierowski, A. Szymusik (eds), Postępo-
wanie karne i cywilne wobec osób zaburzonych psychicznie. Wybrane zagadnienia z psychiatrii, 
psychologii i seksuologii sądowej, Kraków 1996, pp. 128–129; J.K. Gierowski, L.K. Paprzycki, 
(in:) L.K. Paprzycki (ed.), System Prawa Karnego, Vol. 7, Środki zabezpieczające, Warsaw 2015, 
p. 162; A. Golonka, Niepoczytalność i poczytalność ograniczona, Warsaw 2013, pp. 125–150.

4 J. Leszczyński, Niepoczytalność sprawców przestępstw oraz czynów zabronionych i jej kry-
minologiczne konsekwencje, ‘Przegląd Policyjny’ 1995, No. 1, p. 47 ff.; M. Budyn-Kulik, (in:) 
M. Mozgawa (ed.), Prawo karne materialne, Warsaw 2020, p. 335.

5 K. Walsh, D. Darby, Neuropsychologia kliniczna, Sopot 2014, pp. 89–104.
6 B. Ledwoch, Aplikacyjny charakter neuropsychologii na gruncie prawa, (in:) E. Habzda- 

Siwek, J. Kabzińska (eds), Psychologia i prawo. Między teorią a praktyką, Gdańsk 2014, p. 81.
7 M. Budyn-Kulik, (in:) M. Mozgawa (ed.), 2021, op. cit., p. 133; M. Budyn-Kulik, (in:) 

M. Mozgawa (ed.), 2020, op. cit., p. 332.
8 L. Peiper, Komentarz do kodeksu karnego, Kraków 1936, p. 66; A. Wąsek, (in:) O. Górniok, 

S. Hoc, M. Kalitowski, S.M. Przyjemski, Z. Sienkiewicz, J. Szumski, L. Tyszkiewicz, A. Wąsek, 
Kodeks karny, Vol. 1, Komentarz do artykułów 1–116, Gdańsk 2005, p. 410; A. Pietrzyk, 1993, op. 
cit., p. 88; A. Zoll, (in:) K. Buchała, A. Zoll, Kodeks karny. Część ogólna, Vol. 1, Komentarz do 
art. 1–116 Kodeksu karnego, Kraków 1998, p. 290; A. Zoll, (in:) W. Wróbel, A. Zoll (eds), Kodeks 
karny. Część ogólna, Vol. 1, part 1, Komentarz do art. 1–52, Warsaw 2016, pp. 638–640; M. Bu-
dyn-Kulik, (in:) M. Mozgawa (ed.), 2020, op. cit., p. 336.
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their motivational side and criminal intention9. Psychological literature empha-
sizes that this concept refers to the cognitive aspect of the motivational process – 
intellectual and rational10.

Inability to manage one’s behavior consists in the inability to make decisions 
about a particular behavior and to submit the behavior to intellectual control. The 
inability to control one’s own behavior means that the perpetrator is unable to 
behave in accordance with the applicable social standards in a manner adequate 
to the meaning of the act recognized by the perpetrator11. In the light of psycho-
logical knowledge, this concept refers to the so-called spheres of the volitional 
psyche; in the language of modern psychology – it refers to decision-making pro-
cesses12.

II. NEUROPSYCHOLOGICAL DEFICITS AS OTHER DISORDERS 
OF MENTAL ACTIVITY

There are many neuropsychological deficits, but due to the limited scope of 
this study only some of them will be presented here. Of course, each case of 
the existence of such a deficit must be assessed by experts (mainly an expert 
neuropsychologist) individually, taking into account the overall mental state of 
a specific perpetrator, the depth of this deficit and the consequences it causes in 
their behavior13. The following discussion of the possible impact of a given mental 
disorder on the perpetrator’s capacity presents models that take into account the 
specificity of a given deficit and the characteristic way it influences the behavior 
of the affected person.

 9 R. Rutkowski, Kontrowersje w sprawie odpowiedzialności karnej osób z zaburzeniami 
psychicznymi, (in:) R. Rutkowski, Z. Majchrzyk (eds), Materiały VII Krajowej Konferencji Sek-
cji Psychiatrii Sądowej PTP pt. ‘Teoria i praktyka oceny poczytalności’. Cedzyna 9–11.06.1988, 
Warsaw 1988, pp. 18–19.

10 J.K. Gierowski, 1996, op. cit., p. 131; L.K. Paprzycki, J.K. Gierowski, 2016, op. cit., p. 541; 
also A. Golonka, 2013, op. cit., pp. 167–177; M. Budyn-Kulik, (in:) M. Mozgawa (ed.), 2021, 
op. cit., p. 133. 

11 A. Pietrzyk, 1993, op. cit., p. 88; A. Zoll, 1998, op. cit., p. 290; A. Zoll, (in:) W. Wróbel, 
A. Zoll, 2016, op. cit., p. 640; A. Golonka, 2013, op. cit., pp. 177–188; M. Budyn-Kulik, 2020, 
op. cit., p. 336; M. Budyn-Kulik, 2021, op. cit., p. 133.

12 J.K. Gierowski, 1996, op. cit., p. 132; L.K. Paprzycki, J.K. Gierowski, 2016, op. cit., p. 541; 
A. Grześkowiak, (in:) A. Grześkowiak, K. Wiak (ed.), Kodeks karny. Komentarz, Warsaw 2021, 
p. 319.

13 B. Ledwoch, 2014, op. cit., p. 81; B. Ledwoch, Aplikacja badań neuropsychologicznych 
w prawie karnym, (in:) B. Kaczmarek (ed.), Neuropsychologiczne uwarunkowania kontroli zacho-
wania dorosłych sprawców przestępstw, Lublin 2009, p. 73.
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In addition to issues related to sanity, neuropsychological disorders may be 
important in determining that an act was committed in error, such as in the case 
of agnosia – the inability to recognize or interpret stimuli regardless of channel14. 
However, they are beyond the scope of this study.

Other mental disorders include: neuropsychological disorders following 
a brain injury: frontal lobe syndromes, temporal lobe syndromes, frontotemporal 
syndromes, temporal lobe epilepsy, limbic epilepsy, limbic thalamus and cere-
bellar cognitive-affective syndrome15. Regardless of whether the perpetrator is 
diagnosed with a specific set of symptoms, the neuropsychological deficit may 
concern individual functions or processes, e.g. disorders of executive functions, 
thinking, orientation (body diagram, visual, spatial-topographic, time disorienta-
tion), perception, memory, attention, identity, or emotional, personality and com-
munication disorders16. The impact of brain injury on human functioning depends 
not only on the place of its occurrence, but also on the patho-mechanism of the 
injury, individual differences in the brain and individual’s cognitive reserves17. 
Therefore, the severity and course of disorders may vary18. Depending on the 
moment of their appearance, the neuropsychological consequences of brain injury 
are divided into primary (at the time of the injury), secondary and distant (several 
months after the injury)19.

2.1. FRONTAL AND TEMPORAL LOBE SYNDROMES

A severe brain injury often results in the development of the frontal lobe syn-
drome. The frontal lobes (especially the prefrontal areas) play a very important 
role in shaping specifically human behavior. They are responsible for creating and 
launching programs of intentional action and for inhibiting undesirable behav-
ior, e.g. behavior contrary to social norms20. Disorders occurring after damage to 
the frontal lobes may take the form of dorsolateral and basomedial (orbital) syn-
dromes, which include impulsive and emotionally inadequate behaviors21 as well 

14 M. Pąchalska, Neuropsychologia kliniczna. Urazy mózgu, Vol. 1, Warsaw 2007, p. 285 ff.
15 B. Ledwoch, 2014, op. cit., p. 82.
16 M. Pąchalska, Neuropsychologia kliniczna. Urazy mózgu, Vol. 2, Warsaw 2007, pp. 234–488.
17 Y. Stern, What is Cognitive Reserve? Theory and Research Application of the Reserve 

Concept, ‘Journal of the International Neuropsychological Society’ 2002, No. 8(3), pp. 448–60.
18 M. Pąchalska, 2007, Vol. 1, op. cit., pp. 96–97.
19 D. Kądzielawa, Zaburzenia językowe po urazach czaszkowo- mózgowych, (in:) A. Herzyk, 

B. Daniluk, M. Pąchalska, B.D. McQuinn (eds), Neuropsychologiczne konsekwencje urazów 
głowy. Jakość życia pacjentów, Lublin 2003, pp. 17–24.

20 M. Pąchalska, 2007, Vol. 2, op. cit., pp. 238–239; B.L.J. Kaczmarek, Mózg, język, 
zachowanie, Lublin 1994, pp. 65–66.

21 B.L.J. Kaczmarek, Płaty czołowe a język i zachowanie człowieka, Wrocław 1986, pp. 25–26; 
B.L.J. Kaczmarek, Mózg aspołeczny, (in:) B.L.J. Kaczmarek (ed.), Neuropsychologiczne uwarun-
kowania kontroli zachowania u dorosłych sprawców przestępstw, Lublin 2009, pp. 29–32. 
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as impaired control22. The description of the frontal syndrome accommodates 
neurobehavioral disorders such as unpredictability, unreasonable and impulsive 
behavior, or feeling excessive pleasure from taking risks23. The behavior of a per-
son who suffers from such a syndrome may be perceived by the environment as 
arrogant or brash. If the person commits a prohibited act, a question may arise 
about the functioning of their ability to control their own conduct, which may 
result in the limitation (to some extent) of capacity or even even the abolition of 
capacity at the time of the act24.

Klüver-Bucy syndrome is a neurological disorder that occurs as a result of 
damage to temporal lobes (both temporal lobes or the right lobe and the middle 
part of the left lobe) and their connections with the amygdala (associated with 
dysfunction of the amygdala) and the visual cortex. There are many reasons for 
it. These include: senile dementia, Alzheimer’s or Pick’s disease; infectious or 
viral diseases (e.g. herpetic encephalitis and meningitis); serious and deep surgi-
cal injuries and craniocerebral injuries; hematomas and hemorrhages within the 
skull due to exudation or blood loss; frontotemporal tumors, epilepsy; or brain 
dysfunction resulting from ischemia25. The symptoms of Klüver-Bucy syndrome 
are varied. They include e.g. hypersexuality, eating habits turning into bulimia, 
memory impairment, impaired adequate response to emotional stimuli, prosop-
agnosia, visual agnosia, or so-called oral perception, that is, examining everything 
by putting objects in the mouth26. It seems that sometimes the behavior of a per-
son with Klüver-Bucy syndrome may be a sexual misdemeanor or crime (e.g. 
an indecent act – Article 140 of the Polish Code of Misdemeanors, committing 
another sexual act – Article 197(2) CrC), as well as a crime against life and health 
or bodily integrity (Articles 148(4), 156, 157, 155, 217 CrC). Depending on the 
severity of symptoms, control of behavior may be so impaired that it is reasonable 
to consider that the ability to manage one’s own behavior is limited to some extent 
or even absent altogether.

22 M. Pąchalska, 2007, Vol. 2, op. cit., pp. 240–241.
23 Ibidem, p. 241; Y. Lebrun, Luria’s Notion of ‘(Frontal) Dynamic Aphasia’, ‘Aphasiology’ 

1995, Vol. 9(2), pp. 171–180.
24 M. Budyn-Kulik, Zuchwałość w ujęciu psychologicznym, (in:) M. Mozgawa (ed.), Kradzież 

szczególnie zuchwała, Warsaw 2023, in print.
25 S. Kwiatkowski, A. Starowicz, O. Milczarek, A. Kułaga, Pourazowy zespół Klüvera–Bucy-

’ego – opis i porównanie dwóch przypadków klinicznych, ‘Psychiatria Polska’ 2010, Vol. XLIV(3), 
p. 372; https://portal.abczdrowie.pl/zespol-kluvera-bucyego (accessed 1.05.2023); S.J. Kile, 
W.G. Ellis, J.M. Olichney, S. Farias, C. DeCarli, Alzheimer Abnormalities of the Amygdala with 
Kluver-Bucy Syndrome Symptoms, ‘Archives of Neurology’ 2009, Vol. 66(1), pp. 125–129.

26 S. Kwiatkowski, A. Starowicz, O. Milczarek, A. Kułaga, 2010, op. cit., p. 372.
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2.2. EXECUTIVE FUNCTION, PERSONALITY AND EMOTIONAL 
DISORDERS

Executive function and personality disorders can occur after brain injuries, 
especially injury in the frontal lobes which perform supervisory functions in rela-
tion to other parts of the brain27. Executive function refers to many different adap-
tive abilities, including developing new patterns of behavior, creating action plans 
and implementing them28. The literature mentions in particular the following: tak-
ing into account long-term consequences when setting goals, creating alternative 
reactions, selecting and initiating intentional behavior, controlling the correctness 
and adequacy of behavior, adapting behavior to changing conditions, sticking to 
the decision made despite obstacles29. There are many symptoms of executive 
function disorders. They include e.g. making incorrect decisions, anxiety, nerv-
ousness, apathy, impulsiveness, volatility of motivation, poor planning, incorrect 
timing, lack of action control, lack of insight, euphoria, non-compliance with the 
rules of community life, aggression, lack of inhibitions, or carelessness30. Frontal 
lobe dysfunction includes engaging in antisocial behavior31. Executive dysfunc-
tion usually does not affect capacity, although it cannot be ruled out in advance 
in a particular case. Due to distraction and difficulties with abstract thinking, 
such dysfunctions may affect the ability to recognize the meaning of an act. In 
turn, the tendency to make incorrect decisions, lack of inhibitions in behavior 
and light-heartedness can affect the ability to direct behavior32. Determining the 
degree of impairment in each of the abilities referred to in Article 31(1) CrC is the 
competence of expert psychologists (neuropsychologists).

Personality disorders usually do not affect the assessment of capacity. 
Although certain neurobiological and neuropsychological aspects play an impor-
tant role in psychopathy or an explosive personality33, it is assumed in the doctrine 

27 M. Pąchalska, 2007, Vol. 1, op. cit., p. 446; K. Jodzio, Neuropsychologia intencjonalnego 
działania. Koncepcje funkcji wykonawczych, Warsaw 2008, pp. 148–157.

28 M. Pąchalska, 2007, Vol. 1, op. cit., p. 445.
29 S.E. Malloy, M.L. DeNatale, Online Critical Thinking: a Case Study Analysis, ‘Nurse 

Educator’ 2001, Vol. 26(4), pp. 191–197.
30 M. Pąchalska, 2007, op. cit., Vol. 1, pp. 446–447.
31 B. Pastwa-Wojciechowska, Naruszenie norm prawnych w psychopatii. Analiza 

kryminologiczno-psychologiczna, Gdańsk 2004, pp. 68–70.
32 B. Ledwoch, 2009, op. cit., pp. 74–75.
33 B. Ledwoch, 2014, op. cit., p. 82. Dysfunctions in psychopathy may involve, inter alia, the 

following brain structures: the superior and inferior cingulate gyri, the amygdala, the superior 
temporal gyrus, the parabasal ganglia. Y. Yang, A. Raine, Functional Neuroanatomy of Psychop-
athy, ‘Psychiatry’ 2008, Vol. 7, No. 8, p. 134, see also A.L. Glenn, A. Raine, The Neurobiology 
of Psychopathy, ‘Psychiatric Clinics of North America’ 2008, No. 31, pp. 463–475; R. James, 
R. Blair, Psychopathy: Cognitive and Neural Dysfunction, ‘Dialogues in Clinical Neuroscience’ 
2013, Vol. 15(2), pp. 181–190.
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and jurisprudence that psychopathy does not cause the perpetrator’s incapacity34, 
because then there is no limitation of the perpetrator’s intellectual abilities, but 
only a “character deviation”35. In the case of characteropathy36, depending on the 
type and depth of underlying disorders, the perpetrator’s ability to recognize the 
meaning of their own act or to control their own behavior may sometimes be lim-
ited or, less frequently but not ruled out, absent. It is worth noting the so-called 
explosive personality (intermittent explosive disorder) that generates limbic 
anger (limbic rage), a frequent feature among perpetrators of domestic violence37. 
Although the WHO ICD-11 classification, in force since 1 January 2022, does not 
distinguish it38, it should be looked at in the context of this study, because regard-
less of the method of classifying and diagnosing disorders, this set of symptoms 
is quite characteristic39. This disorder consists in the appearance of episodes of 
fury, anger and rage without justification in objectively existing external circum-
stances, combined with forgetfulness of the act, separated by periods of calm and 
self-control40. These outbursts of anger often lead to aggressive behavior. They 
are based on certain organic conditions. People with an explosive personality dis-
play disorganization of brain functioning, in particular within the limbic system. 
In this case, the temporo-parietal areas as well as the amygdala and hippocampus 
are usually dysfunctional41. They may also have limbic epilepsy as well as mild 

34 There is no uniform definition of psychopathy in the psychological literature. Currently, the 
terms ‘asocial personality’ or ‘abnormal personality’ are used. B. Pastwa-Wojciechowska, 2004, 
op. cit., pp. 15–27.

35 K. Mioduski, (in:) J. Bafia, K. Mioduski, M. Siewierski, Kodeks karny. Komentarz, Warsaw 
1987, Vol. 1, p. 122; A. Malinowski, Podstawowe zagadnienia w orzecznictwie sądowo-psychia-
trycznym. Kompendium dla lekarzy i prawników, Warsaw 1961, pp. 136–139; judgment of the 
Supreme Court of 10 December 1971, I KR 220/71, LEX No. 21442; L.K. Paprzycki, J.K. Gierow-
ski, 2016, Vol. 4, op. cit., pp. 168–170; D. Krakowiak, Psychopatia, socjopatia i charakteropatia 
a odpowiedzialność karna, ‘Prokuratura i Prawo’ 2019, No. 3, p. 16.

36 A. Bilikiewicz, Zaburzenia osobowości, (in:) A. Bilikiewicz, J. Landowski, P. Radziwiłło-
wicz, Psychiatria. Repetytorium, Warsaw 2006, p. 204.

37 B. Ledwoch, 2014, op. cit., pp. 82–83; B. Ledwoch, Osobowość eksplozywna a zaburzenia 
tożsamości- aspekty neuropsychologiczno-sądowe, (in:) M. Pąchalska (ed.), Tożsamość w ujęciu 
interdyscyplinarnym, Kraków 2007, pp. 221–231.

38 The no longer valid version 10 of the WHO classification (ICD-10) listed the impulsive 
type of emotionally unstable personality disorder (formerly explosive personality) as one of the 
types of personality disorders. As of the end of April 2023, there is no official Polish translation of 
ICD-11 yet (accessed 01.05.2023).

39 It was pointed out in the literature that the ICD-10 and DSM-IV diagnostic criteria are too 
general in this case. B. Ledwoch, 2007, op. cit., p. 222.

40 K. Blum, E.R. Braverman, S. Wu, J.G. Cull, T.J.H. Chen, J. Gill, R. Wood, A. Eisenberg, 
M. Sherman, K.R. Davis, D. Matthews, L. Fischer, N. Schnautz, W. Walsh, A.A. Pontius, M. Ze-
dar, G. Kaats, D.E. Comings, Association of Polymorphisms of Dopamine D2 Receptor (DRD2), 
and Dopamine Transporter (DAT1) Genes with Schizoid/Avoidant Behaviors (SAB), ‘Molecular 
Psychiatry’ 1997, No. 2, pp. 239–246; B. Ledwoch, 2007, op. cit., pp. 221–222.

41 B. Ledwoch, 2014, op. cit., p. 83.
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to moderate frontal dysfunction42. The person is unable to control themselves, 
because the limbic system in a state of strong arousal can trigger behavior with-
out the participation of the cerebral cortex43. This disorder may therefore cause 
a limitation or lack of ability to primarily control one’s own behavior – depending 
on the severity of the disorder44.

People with brain dysfunctions may have problems with the depth and ade-
quate assessment of emotional information45. Emotional disturbances may occur 
alongside frontal lobe syndromes, striatal syndrome, pallidum syndrome, and 
with symptoms of thalamic dysfunction46. They may take the form of a severe 
apathy syndrome, lability, non-specific anxiety or depressive reactions, post-trau-
matic depression, right hemisphere apathy syndrome or denial syndrome47. In 
most cases, the appearance of emotional disturbances alone does not affect sanity. 
However, they are often part of a wider clinical picture, e.g. in the frontal lobe 
syndrome. It seems that the limitation of the ability to recognize the meaning of 
an act may accompany non-specific fear reactions, which may also play a role, 
e.g. in assessing the crossing of the limits of self-defense under the influence of 
fear (Article 25(3) CrC).

2.3. DISTURBANCES OF CONSCIOUSNESS AND/OR AWARENESS

Undoubtedly, other disturbances of mental activity include disorders of con-
sciousness and/or awareness. In neuropsychology, it is assumed that conscious-
ness is not only a state of readiness to receive stimuli, but also a process of 
perceiving reality48. A prerequisite for consciousness is attention and awareness49. 
The common practice in criminal law is to equate the terms consciousness and 

42 B. Ledwoch, 2007, op. cit., p. 221.
43 B. Grochmal-Bach, M. Pąchalska, Tożsamość człowieka a teoria mikrogenetyczna, 

Kraków 2004, pp. 244–251.
44 B. Ledwoch, 2007, op. cit., p. 225.
45 B. Ledwoch, Utrata więzi z własnym doświadczeniem – przypadek depresji pourazowej 

w kontekście neuropsychologiczno- sądowym, (in:) S. Steuden (ed.), Psychospołeczne konteksty 
doświadczenia straty, Lublin 2009, p. 101; J. Zagrodzka, Mechanizm emocji i zaburzeń afektyw-
nych w świetle badań neurobiologicznych, (in:) A. Herzyk, A. Borkowska (eds), Neuropsychologia 
emocji, Lublin 2002, pp. 41–58.

46 B. Ledwoch, 2009, op. cit., pp. 102–103.
47 M. Pąchalska, 2007, Vol. 1, op. cit., pp. 392–393.
48 B. Ledwoch, Ewolucja pojęć i poglądów w neuropsychologii oraz ich przydatność w neu-

ropsychologii sądowej, (in:) B. Gulla, I. Niewiadomska, M. Wysocka -Pleczyk (eds), Białe plamy 
w psychologii sądowej, Kraków 2010, pp. 41–46; B. Grochmal -Bach, M. Pąchalska, 2004, op. cit., 
pp. 116–117.

49 J.R. Searle, Umysł. Krótkie wprowadzenie, Poznań 2010, pp. 138–148; M. Wierzchoń, Gra-
nice świadomości, Kraków 2013, pp. 15–21; T. Tomaszewski, Świadomość, (in:) T. Tomaszewski 
(ed.), Psychologia, Warsaw 1977, p. 173; M. Pąchalska, 2007, Vol. 1, op. cit., p. 236; O.D. Hebb, 
Podręcznik psychologii, Warsaw 1973, p. 391.
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awareness, which is not entirely correct50. The concept of consciousness, used by 
criminal law scholars, seems to have a broader meaning than awareness, which 
is sometimes defined as a state of readiness of the nervous system to receive 
stimuli from the environment51. A state of awareness without consciousness will 
constitute a presumption of incapacity. Lack of consciousness precludes the pos-
sibility of recognizing the meaning of an act. Where consciousness is partial, the 
question remains as to whether and to what extent this circumstance has impaired 
accountability. In the opposite situation, consciousness without awareness52, the 
perpetrator cannot be considered capable, although it would be better to switch 
to a more primal plane of exclusion of criminal responsibility – the lack of act53.

2.4. OTHER NEUROPSYCHOLOGICAL DYSFUNCTIONS

Disorders of thinking, primarily abstract and logical thinking, are very com-
mon after brain injuries, especially in the presence of frontal lobe syndrome. They 
usually consist in the inability to predict the consequences of one’s own behavior 
by a person who is surprised by the negative effects caused by them. They are 
also unable to evaluate the existing options of behavior and choose the one that is 
appropriate in the context of circumstances, moral and legal norms54. These disor-
ders may therefore entail the limitation or lack of the ability to both recognize the 
meaning of an act and to control the conduct. Similarly, intentionality disorders 
– depending on the situation, may affect the perpetrator’s attitude towards the act, 
which in turn may also exclude or limit their capacity.

Perception disorders (auditory, visual, tactile)55, depending on the type and 
degree, may reduce or disable the ability to recognize the meaning of an act. 
This will depend on the specific situation and requires individual assessment by 
experts. They can also cause an act to be committed under the influence of a mis-
take. Prosopagnosia (disorders in the perception of faces)56 can lead to a mistake 
in choosing a victim. In most cases, it is irrelevant from the perspective of crim-
inal law (e.g. “whoever kills a person” – namely, anyone); sometimes such an 
error changes the assessment of the prohibited act (its qualification), but does not 
exclude the perpetrator’s responsibility.

50 T. Przesławski, Psychika, czyn, wina, Warsaw 2008, p. 99.
51 M. Pąchalska, 2007, Vol. 1, op. cit., p. 235.
52 For example, during sleep, when certain visual and auditory impressions reach the sleeper, 

despite the fact that they do not maintain contact with the outside world through their senses. 
M. Budyn-Kulik, Umyślność w prawie karnym i psychologii. Teoria i praktyka sądowa, Warsaw 
2015, p. 78.

53 M. Pąchalska, 2007, Vol. 1, op. cit., p. 237; M. Budyn-Kulik, 2015, op. cit., pp. 77–78.
54 M. Pąchalska, 2007, Vol. 2, op. cit., pp. 44–51; B.L.J. Kaczmarek, 2009, op.cit., pp. 33–35.
55 M. Pąchalska, 2007, Vol. 1, op. cit., pp. 285–310.
56 Ibidem, pp. 302–303.
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Some cases of attention disorders, especially omission bias57, may limit or 
remove the ability to recognize the meaning of an act, and may lead to commit-
ting an act under the influence of a mistake as to the fact.

Neuropsychological communication disorders (e.g., aphasia, post-traumatic 
dyspragma, post-traumatic aprosody, post-traumatic reading and writing disor-
ders, post-traumatic dysarthria)58 do not typically reduce or remove the ability to 
recognize the meaning of an act or to control behavior. They can cause problems 
in communication with the defendant (or witness).

It seems that orientation disorders (body schema, spatial disorientation, time 
disorientation)59 typically do not limit or disable sanity. They may affect the abil-
ity to give explanations or testify (by a witness). Only in the case of visual diso-
rientation with the co-occurrence of attention deficit (lateral omission) may the 
ability to recognize the meaning of an act be reduced or absent60.

It seems that Post-Traumatic Stress Disorder (PTSD) is rarely the basis for 
a court finding of insanity or severe limitation of sanity61. Nevertheless, the pres-
ence of some core symptoms of PTSD, such as over-reactivity, irritability and 
outbursts of anger, may lead to a reduction in the ability to recognize the meaning 
of an act or to control one’s own behavior, or to the absence of one or both of 
these abilities. It can affect the crossing of the limits of self-defense (under the 
influence of fear or agitation) or the adoption of a type of privileged homicide (in 
passion), as well as the commission of an act under the influence of an error of 
fact and the ability to give explanations or testify (by a witness).

As a rule, disorders of memory processes (post-traumatic amnesia, so-called 
flashbulb, flashback) do not affect capacity62. They may affect the ability to give 
explanations or testify (by a witness).

III. CONCLUSION

For many years, criminal law scholars and commentators and judicial deci-
sions have presented a belief, unjustified in my opinion, that only psychiatrists 
are (and should be) the only experts authorized to comment on the sanity of the 

57 Ibidem, pp. 360–366.
58 M. Pąchalska, 2007, Vol. 2, op. cit., pp. 73–131.
59 M. Pąchalska, 2007, Vol. 1, op. cit., pp. 261–283.
60 It cannot be ruled out that the act was committed under the influence of a mistake as to the 

fact.
61 L. Miller, Counselling Crime Victims, New York 2008, pp. 14–16; D.L. Rosenhan, M.E.P. Se-

ligman, Psychopatologia, Vol. 1, Warsaw 1994, pp. 261–263.
62 M. Pąchalska, 2007, Vol. 1, op. cit., pp. 313–314; 324–326.
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accused63, and that the appointment of an expert psychologist and the prepara-
tion of an opinion by them (always auxiliary), should be done as an exception64. 
Since the entry into force of the Polish Criminal Code of 1997, the position of 
the psychologist has been stronger, although the current Polish Code of Criminal 
Procedure still does not provide for the need to appoint this kind of expert to 
give an opinion on the mental state of the accused65. Clinical neuropsychology is 
a very dynamically developing science, which is beginning to be used more and 
more as an auxiliary science of law and criminal trial. However, representatives 
of the judiciary are not always sufficiently aware of the complexity and diversity 
of psychological knowledge, primarily in the field of clinical neuropsychology. 
The need to take into account the results of research on the impact of brain dys-
functions on human behavior in the judicial practice, primarily in the context of 
capacity, makes it increasingly necessary to appoint an expert psychologist of this 
specialization.
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Abstract

The article presents information on the activities of the National Preventive Mechanism 
(NPM) in Poland with regard to detention centres. The study covers all NPM’s reports, 
both annual and those from regular and ad hoc visits conducted in detention centres 
during all years of operation of this preventive institution in Poland (2008-2022). The 
crisis along Poland’s border with Belarus in 2021 and 2022 led to increased involvement 
of the NPM in conducting preventive visits to places where foreigners can be deprived 
of liberty. These are places of isolation under the Optional Protocol to the Convention 
against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment.

The article presents a summary of the most important recommendations that the 
NPM made regarding these particular places of isolation, including children in detention, 
living conditions and the right to privacy.
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INTRODUCTION

On 18 December 2002, the United Nations adopted the Optional Protocol to 
the Convention against Torture and Other Cruel, Inhuman, or Degrading Treat-
ment or Punishment (OPCAT). This was an important step in the development 
of mechanisms to prevent inhuman treatment and torture in the civilized world. 
States Parties started to create National Preventive Mechanisms (NPM)1 in order 
to conduct preventive visits in all different detention places. 

The importance of OPCAT can be evidenced by numbers. In March 2017, 83 
countries were parties to the Convention and 65 of them had designated NPMs2. 
Six years later, at the end of March 2023 these were 92 States Parties to the 
OPCAT, among which 77 had designated their Mechanisms3. 

In Poland the OPCAT was ratified in 20054 and the NPM was created in 
January 2008 within the Office of the Commissioner for Human Rights5. Since 
2010, it has been a separate department that concentrates on preventive visits in 
all detention places6.

The article focuses on the NPM’s activities in detention centres. These are, 
in fact, types of places of isolation that are visited by the Mechanism within its 

1 SPT, United Nations, Guidelines on national preventive mechanisms, CAT/OP/12/5, 9 De-
cember 2010, https://www.ohchr.org/en/treaty-bodies/spt/national-preventive-mechanisms (ac-
cessed 28.08.2022).

2 A. Iwanowska, Report on the Activities of the Commission of Experts of the National Pre-
vention Mechanism in 2016, p. 2, https://bip.brpo.gov.pl/sites/default/files/Raport%20Komisji%20
Ekspertow%20KMPT%20za%20rok%202016.pdf (accessed 28.08.2022).

3 Database: https://www.apt.ch/en (accessed 17.03.2023).
4 Dz. U. (Journal of Law) 2005, no. 150, item 1253, https://isap.sejm.gov.pl/isap.nsf/DocDe-

tails.xsp?id=WDU20051501253.
5 The model of NPM designated to operate under the Ombudsperson was also established in 

such countries as for example: Azerbaijan, Croatia, Luxembourg, Norway, or Sweden. Detailed 
information is available on the website of the Association for the Prevention of Torture, http://apt.
ch/en.

6 The total number of places of isolation falling within the NPM’s mandate as defined in Ar-
ticle 4(1) of the OPCAT has varied over the years from 1,800 (in 2015) to 3,735 (in 2023). This was 
due to changes in the law (e.g. youth sociotherapy centers were excluded from places of detention 
in 2012; district educational centers were created in 2022 as a new type of places of detention 
for juveniles), but also because of expansion of NPM activities to new places, such as social care 
homes including private ones.
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standard preventive visits and, if necessary, covered also by ad hoc visits. The 
presence of the NPM in these locations at a time of migration crisis, especially 
in 2021 and 2022, was extremely important. It was also the only institution that 
systematically reviewed the rapidly changing situation of these facilities.

As access to the detention centres is difficult, and the first broad scientific 
research was carried out there in 2018-20197, the knowledge the NPM’s representa-
tives have is unique. Through its recommendations, the NPM has sought to imple-
ment necessary changes at the level of legislation or procedural practice. However, 
preventive visits to places of deprivation of liberty are only part of a process aimed 
at improving the treatment of detained persons. It is also necessary to undertake 
other measures, such as education, including training and awareness-raising activ-
ities, and advisory activities, such as recommending amendments to the law and 
giving opinions on draft legislation. After the initial visit of the Subcommittee 
for the Prevention of Torture in Poland in 2018, it was suggested to the NPM that 
prevention activities should be expanded beyond mere visits8.

DETENTION CENTRES IN POLAND

The National Preventive Mechanism does not visit open centers for foreigners 
managed by the Office for Foreigners. It focuses only on detention places under 
the authority of the Border Guard. According to the data of 10 December 2022 
provided on the Border Guard website, there are 6 Border Guard centres in Poland 
with 1,200 places available. They accommodate 620 foreigners9. I decided to con-
centrate on that because as Klaus points out, these places are treated like prisons 
by the foreigners and are the most severe form of violence and mental torture for 
them10.

I have analyzed all NPM reports (14 annual reports11, 3 thematic reports and 
all available reports prepared after 34 visits in the detention centres) to the extent 
that they describe the results of preventive or ad hoc visits to detention centres. 

 7 J. Schmidt, Przestrzeń idealna – perspektywa władzy. Na przykładzie strzeżonych ośrod-
ków dla cudzoziemców w Polsce, ‘Rozwój Regionalny i Polityka Regionalna’ 2021, No. 54, 
pp. 163–182.

 8 Report of the SPT, Visits to Poland undertaken from 9 to 18 July 2018: recommendations 
and observations addressed to the State Party, CAT/ /OP/POL/ROSP/1, paras 27–28.

 9 https://strazgraniczna.pl/.
10 W. Klaus, Cudzoziemcy niemile widziani. Detencja cudzoziemców jako przykład krymina-

lizacji migracji, (in:) D. Pudzianowska (ed.), Status cudzoziemca w Polsce wobec współczesnych 
wyzwań międzynarodowych, Warsaw 2016, p. 177.

11 The 2022 report was not yet publicly available at the time of preparing this article. The 
others can be found at www.rpo.gov.pl.
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This made it possible to identify the main problem areas presented by the NPM 
and to show them in relation to the case law of the ECtHR or the positions of 
organizations dealing with migration issues.

I have chosen detention centres for my research since this topic is a very hot 
issue in the NPM’s activities and in the social and scientific discourse. Especially 
from the perspective of human rights, state migration policy, the functioning of 
detention centres in Poland has become a crucial subject.

There are 6 detention centres in Poland12 located in Lesznowola, Biała Pod-
laska, Kętrzyn, Białystok, Przemyśl and Krosno Odrzańskie13. Due to the crisis on 
the borders, three additional so-called temporary centers were established in Biała 
Podlaska, Czerwony Bór, and Wędrzyn in August 2021. They have since been 
closed. Foreigners are deprived of their liberty in connection with pending inter-
national protection proceedings or return commitment proceedings against them.

The table below shows the frequency of NPM visits over the years, highlight-
ing the number of preventive visits to detention centres. It is important to note that 
from the very beginning, visits to such places have been conducted by the NPM 
with the support of Ombudsman’s Office employees specializing in this issue – 
initially from the Public Administration, Health, and Aliens Rights Protection 
Department, and later from the Equal Treatment Department.

Table 1. The NPM’s visits to detention centres from 2008 to 2022

Source: author’s own compilation based on data presented in NPM’s annual reports.

12 UNHCR, Map of refugee centres and NGO activities in Poland, https://www.unhcr.org/pub-
lications/brochures/40eebe7d4/poland-refugee-centres-ngo-activities.html (accessed 2.05.2023)

13 Centers in Lesznowola and Białystok are dedicated only for men.
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The analysis of the data presented in the table clearly shows that the year 
2021 was exceptional as far as NPM activities in detention centres are con-
cerned. In the first years of its functioning in Poland, such places of detention 
were visited 1 to 4 times a year, and there were also years when the NPM did 
not cover those places within its activities. Between 2011 and 2015, there was 
a period of 5 years when the NPM did not visit this kind of places. There-
fore, the number of 11 visits in 2021, and even 6 in 2022, represents a definite 
increase in the Mechanism’s interest in detention centres. At the same time, 
it is an adequate and immediate response to the needs associated with the 
increase in the number of migrants. It was important as it was estimated that 
482 foreigners were admitted to detention centres in the first half of 2021, and 
3,570 in the second half. The mass referral of foreigners to these centers by 
the courts demonstrates a systemic preference for this method over alternative 
measures14.

It is noteworthy that none of the NPM visits to detention centres were carried 
out using Skype. During the Covid-19 pandemic, the NPM used this form of 
visitation (2020 – 27, 2021 – 16, 2022 – 6 times), but the remote execution of the 
NPM’s mandate is arguably not desired. It might be difficult to identify possible 
irregularities in a given type of facility when it is inspected remotely. Hence, 
physical presence during all visits to detention centres, especially that these are 
always unannounced, deserves credit.

The overall number of NPM visits has also evolved over the years, from the 
lowest number of visits in 2008 and 2017, when 76 visits were carried out, to a fig-
ure of 125 visits in 2013. The number of visits depends on various factors, such 
as the separation of the NPM in the structure of the Office of the Commissioner 
for Human Rights from 2010 onwards, the number of staff who carry out visits, 
other tasks carried out by the NPM such as delivering training on the prevention 
of torture or giving opinions on legislation. The figure below shows the annual 
NPM activities over the years.

14 Preventive measures which do not entail deprivation of liberty are provided for as of 1 
January 2014 by Article 88(1) of the Act on granting protection to foreigners in the territory of the 
Republic of Poland and by Article 398 of the Aliens Act.
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Figure 1. Annual number of NPM’s preventive visits

White: Total number of preventive visits to all types of places of detention 
Greyed out: Number of visits to detention centres

Source: author’s own compilation based on data presented in NPM’s annual reports.

As the Commissioner for Human Rights highlighted in the annual report, 
prevention of torture, inhuman and degrading treatment requires a holistic, long-
term and interdisciplinary approach. The NPM examines the conditions in places 
of detention on an ongoing basis, listens to persons deprived of their liberty and 
staff, uncovers areas of risk, and recommends changes and improvements15. 
Therefore, it is essential that different types of places of detention be visited. 
Since the end of 2022, a total of 1,405 visits have been conducted. During these 
visits, the NPM has come across various situations where they identified minor 
irregularities, while in other cases, they uncovered incidents of torture16 or inhu-
man and degrading treatment17.

15 Report of the Ombudsman on the NPM activities in Poland in 2021, p. 6.
16 The NPM presented cases of torture by police officers, but also by prison officers. See: 

H. Machińska, P. Kazimirski, Przestępstwo tortur w Polsce – Omówienie wyroków w sprawach 
o przestępstwa z art. 246 oraz 247 k.k., które uprawomocniły się w 2020 r., Office of the 
Commissioner for Human Rights, Warsaw 2022; Report of the NPM in Barczewo Prison (dated 
17.01.2023), KMP.571.13.2022.JJ.

17 For example, this was the conclusion after a visit to a makeshift camp in Usnarz Górny on 
the Polish-Belarusian border and conversations with 32 foreigners who were staying there. See: 
Letter of the Ombudsman to the Minister of Internal Affairs and Administration of 21 August 
2021, KMP.572.1.2021.MZ.
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KEY ISSUES IDENTIFIED BY THE NPM IN DETENTION 
CENTRES

Detention centres are facilities designed to house foreigners who have been 
deprived of their liberty on the basis of the Aliens Act18 or the Act on granting for-
eigners protection on the territory of the Republic of Poland19. These centres are 
also subject to the Regulation of the Minister of the Interior on detention centres 
and open centres for foreigners20.

The placement of a foreigner in detention21 is based on a court’s decision 
which is issued at the request of the Border Guard. However, the mere fact that 
the applicant is seeking international protection should not be ground for depriva-
tion of liberty. The detention of a foreigner after he/she has declared the intention 
to submit a request for international protection is permissible in strictly defined 
cases specified in Article 87 of the Act on granting foreigners protection on the 
territory of Poland.

Over the 15 years of the NPM operation22, the most difficult challenging sit-
uation in detention centres occurred in 2021, as indicated in its annual report 
and post-visit reports. The main issues identified in centres are listed below as 
separate points. 

LIVING CONDITIONS

Living conditions have changed over the years. However, apart from periods 
of extreme overcrowding in 2021, they were assessed as consistent with legal 
standards. The facilities were clean and their technical condition was good. The 
NPM has observed an improvement in what things were like. As an example, 
a detention center has installed air conditioning in the living rooms and created 
modern playgrounds for both adults and children (Przemyśl, 2022)23.

18 Consolidated text, Dz. U. (Journal of Laws) of 2021, item 2354.
19 Consolidated text, Dz. U. (Journal of Laws) of 2022, item 1264.
20 Consolidated text, Dz. U. (Journal of Laws) of 2018, item 1576.
21 Under amendments to the provisions in 2023, Articles 403(3a), 403(4) and 403(5) of the 

Aliens Act have significantly extended the permissible period of foreigners’ detention in detention 
centers. Until then, as a rule, foreigners could stay in detention centers for a maximum period of 12 
months. Nowadays, such stay may be extended to 18 months but only in specific cases.

22 On 14 June 2023, a conference was held to mark the 15th anniversary of the NPM. It 
was attended by a representative of the Border Guard Headquarters who pointed out the years of 
cooperation with the NPM and the gradual implementation of its recommendations, https://bip.
brpo.gov.pl/pl/content/konferencja-15-lat-kmpt-relacja (accessed 1.07.2023).

23 The information in brackets shows when the NPM visit took place and to which detention 
centre. 
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However, the NPM made several recommendations, including provid-
ing more privacy in shower areas (for example, by installing full partitions – 
Białystok, 2008), organizing leisure time differently, particularly for children 
(Biała Podlaska, 2009), replacing or upgrading the facilities in bathrooms and 
the standard of the special room for persons displaying challenging behaviour 
(Lesznowola, 2009), improving heating and changing the standard of the facility 
to differentiate it from detention centers used for deportation purposes (Krosno 
Odrzańskie, 2010), separating toilets (Biała Podlaska, 2016), replacing or repair-
ing beds in residential rooms and making them more welcoming and personal 
(Biała Podlaska, 2016). The NPM also recommended removing bars on win-
dows to prevent detention centres from being associated with penitentiary units 
(Przemyśl 2022), and removing concertina wires, which were used in one of the 
temporary centers. 

In October 2021, detention centres were severely overcrowded which resulted 
in a significant decline in living conditions that were deemed to be extremely 
poor and an affront to personal dignity. Staffing issues and the need for psycho-
logical support for employees were also identified as major concerns24. These 
conditions led to a revolt in Wędrzyn by the end of November 2021. The living 
conditions there were assessed as very poor and as violating personal dignity25.

According to the law enacted at that time, if a large number of foreigners 
need to be placed in a detention or open center simultaneously and there are no 
vacancies in rooms, a foreigner can be placed in a room whose area is smaller 
than 4 square meters but not less than 2 square meters per foreigner for a lim-
ited period of up to 12 months26. However, the NPM found that some detention 
centres had even less than 2 square meters per person, which can be considered 
inhumane treatment and a breach of Article 3 of the ECHR. This provision is 
absolute, and there are no circumstances that can justify its violation. Therefore, 
a sudden influx of migrants cannot justify inhuman or degrading living condi-
tions in such places. Moreover, the right to privacy (Article 8 of the ECHR) is 
not respected in such conditions as foreigners are accommodated in rooms with 
up to 24 people27.

24 Report of the NPM’s activities in 2021, p. 23.
25 See: https://bip.brpo.gov.pl/pl/kmpt/wizytacja-kmpt-w-strzezonym-osrodku-dla-

cudzoziemcow-w-krosnie-odrzanskim-oraz-tymczasowym (accessed 30.04.2023).
26 Pursuant to Article 11(1a) of the Regulation of the Minister of the Interior and Adminis-

tration of 13 August 2021 amending the Regulation on detention centres and open centres for 
foreigners.

27 Report…, 2021, op.cit., p. 44.
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VICTIMS OF TORTURE AMONG FOREIGNERS IN DETENTION 
CENTERS

Article 400 of the Aliens Act stipulates that a decision to place a foreigner 
in a detention centre cannot be issued if it could endanger the foreigner’s life or 
health, or if the foreigner’s psychophysical condition suggests that they may have 
been subjected to violence.

Foreigners detained in detention centres have reported (to the NPM) infor-
mation regarding violence they have experienced in their country of origin28 or 
during their journey to Europe. In that context, locating a temporary center in 
Wędrzyn on an operational military training ground could potentially lead to 
re-traumatization and exacerbate their poor mental state29.

The issue of limited psychological assistance is closely related to the shortage 
of trained psychologists and the challenges they face in communicating with for-
eigners. This is exacerbated by the lack of internet coverage, which makes it diffi-
cult to use translators. Besides, all staff in the centers should receive professional 
training in identifying vulnerable groups (Biała Podlaska, 2016) and victims of 
torture using the Istanbul Protocol30 (Kętrzyn, 2017, Przemyśl 2022).

DETENTION OF CHILDREN

The law allows for a minor over the age of 15 to be placed in a detention cen-
tre31 if they arrive in the territory of Poland without the care of responsible adults 
in accordance with the Polish law32. Additionally, families with children of differ-
ent age are also deprived of their liberty and held in these centers. 

The NPM emphasizes in its reports that the deprivation of liberty of children 
in detention centres should be a last resort due to the negative impact it can have 
on their mental state. Many institutions have rejected this possibility, arguing that 

28 During those visits, detainees that stayed in the centres were originally from Russia, Geor-
gia, Vietnam, Chechnya, Dagestan, Mongolia, China, Uzbekistan and Ghana.

29 Report…, 2021, op. cit., p. 41.
30 United Nations, Human Rights Office of the High Commissioner, Istanbul Protocol, Man-

ual on the Effective Investigation and Documentation of Torture and Other Cruel, Inhuman or 
Degrading Treatment or Punishment, Geneva 2022, pp. 94–100.

31 Article 397(3) of the Aliens Act.
32 More information in the report: H. Machińska, M. Kusy (eds), Obcokrajowcy w detencji 

administracyjnej. Wyniki monitoringu Krajowego Mechanizmu Prewencji Tortur, Nieludzkiego, 
Poniżającego Traktowania lub Karania BRPO w strzeżonych ośrodkach dla cudzoziemców w Pol-
sce, Office of the Commissioner for Human Rights, Warsaw 2021, pp. 17–18.
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it goes against the best interests of the child33. Despite these arguments, there are 
still children in detention centres. The table below shows the numbers on the date 
of the visit.
Table 2. Number of adults and children present at each detention centre on the day of 

the NPM’s visit.

Source: author’s own elaboration based on data presented by the NPM in post-visit reports.

During visits to the Przemyśl centre, the number of children placed there did 
not exceed 11. Similarly, during the first visit to Biała Podlaska, there were only 
10 children, but this number increased to 24 in 2018. In Krosno Odrzańskie, there 
were several children detained, with 7 in 2008 and 4 in 2016. Although these 
numbers may not seem excessive, the fact remains that children are still being 
placed in detention centres, which is acceptable under ECtHR case law only in 
exceptional cases and for a short period of time.

The Bistieva and Others against Poland case34 confirms that detaining fami-
lies for extended periods in detention centres requires sufficient justification even 
in the light of the risk that the family might abscond. In this case, the authorities 
failed to provide such justification for detaining the applicants for five months 
and twenty days, resulting in a violation of Article 8 of the ECHR. As a result, 
Poland was ordered to pay the applicants jointly EUR 12,000 for non-pecuniary 
damages.

33 Commissioner for Human Rights https://bip.brpo.gov.pl/sites/default/files/Biuletyn%20
Rzecznika%20Praw%20Obywatelskich%202012%2C%20Nr%2011.pdf, Commissioner for Chil-
dren – http://brpd.gov.pl/sites/default/files/wystapienie_do_prezesa_rady_ministrow.pdf, Asso-
ciation for Legal Intervention – https://interwencjaprawna.pl/stanowisko-sip-w-sprawie-detenc-
ji-dzieci-cudzoziemskich/, CPT – https://rm.coe.int/16806cce8e, para 97-100.

34 Judgment of 10.04.2018, application no. 75157/14.
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In the case of Bilalova and Others against Poland35 and the allegation of 
a violation of Article 8 ECHR, the Government made a unilateral declaration 
and paid the applicants EUR 9,300 in relation to their placement in a detention 
centre, prolonged stay there and failure to apply alternative measures. Moreo-
ver, the Court awarded a total sum of EUR 10,700 to the applicant’s children in 
compensation for the non-pecuniary damage suffered as a result of the violation 
of Article 5(1) ECHR. The Court was not convinced that the national authori-
ties took the necessary steps to limit the period of detention of children to the 
necessary minimum. 

There are also a few new cases before ECtHR that were communicated to the 
Polish Government and that involve detention of children: A. B. against Poland and 
T.K. and S.B. against Poland lodged on 4 November 2015 and 4 November 2015, 
respectively36, Artur Nikoghosyan against Poland lodged on 15 February 201737, 
K.G. and S.G. against Poland lodged on 4 December 201938, V.M. and Others 
against Poland lodged on 10 August 202239, or Z.E. and Others against Poland 
lodged on 17 January 201840. In all cases the applicants stated that the detention 
was not necessary in respect of children for whom it was a traumatic experience.

The detention of children is one of the major problems associated with the 
operation of detention centres41 and international standards42 unanimously stress 
that all steps should be taken to avoid depriving children of their liberty in deten-
tion centres because it is against their best interest and cannot be justified solely 
by the absence of a residence status. 

According to NPM recommendations, Polish legislation and practice should 
be developed to ensure that all children are able to reside in local societies during 
proceedings related to the regularization of their migration situation43. However, 
if deprivation of liberty is necessary, these places should be adapted to the needs 

35 Judgment of 26.03.2020, application no. 23685/14.
36 Applications nos. 15845/15 and 56300/15.
37 Application no. 14743/17.
38 Application no. 62466/19.
39 Application no. 40002/22.
40 Application no. 4457/18.
41 See more: J. Białas, Detencja cudzoziemców w Polsce a standard EKPC, (in:) D. Pudzia-

nowska (ed.), Status cudzoziemca w Polsce wobec współczesnych wyzwań międzynarodowych, 
Warsaw 2016, pp. 191–207.

42 Committee on the Rights of the Child, Report of the 2012 day of general discussion on the 
rights of all children in the context of international migration, pp. 78–79, https://www.ohchr.org/
sites/default/files/Documents/HRBodies/CRC/Discussions/2012/DGD2012ReportAndRecom-
mendations.pdf; Amnesty International, https://www.amnesty.org.pl/osrodki-all-inclusive/. 

43 Inter alia, Report of the Ombudsman on the activities in Poland of the National Torture 
Prevention Mechanism in 2018, p. 83.
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of children and their age. They should be provided with access to education, lei-
sure and play44.

MEDICAL CARE

The NPM observed difficulties in accessing specialist doctors in certain 
centers, including wards where children were present. Language barriers were 
also identified as a significant challenge, and medical consultations outside of the 
detention centres were not always organized. However, there were also facilities 
where these issues were not reported (Przemyśl, 2022).

Medical care is crucial, especially in situations such as detainees’ hunger 
strikes, as was the case in Lesznowola in April 2022. The foreigners reported to 
the NPM that they were treated well and received daily medical examinations45.

In other cases, the NPM recommended that access to medical care should be 
provided (Krosno Odrzańskie in 2010). The NPM reminded also that a Border 
Guard officer can only be present during a medical examination at the request of 
medical staff (Lesznowola, 2016).

RIGHT TO INFORMATION

Providing foreigners with information on their rights and procedures in 
a language they understand is still an issue. The NPM has identified instances 
where foreigners are presented documents for signature in a language they do 
not understand. The visitors have noted that detained persons are not provided 
with adequate access to brochures or leaflets informing them of their rights and 
obligations (Biała Podlaska 2008, Przemyśl 2008). The detainees should also be 
informed of their rights to use interpreters (Kętrzyn 2009).

CONTACT WITH THE OUTSIDE WORLD

Other problems identified by the NPM include a small number of computer 
workstations for contacting the outside world via instant messaging or for finding 

44 H. Machińska, M. Kusy, P. Kazimirski (eds), Sytuacja cudzoziemców w ośrodkach strze-
żonych w dobie kryzysu na granicy Polski i Białorusi. Raport z wizytacji Krajowego Mechanizmu 
Prewencji Tortur, Office of the Commissioner for Human Rights, Warsaw 2022, pp. 16–17.

45 Description of the visit is available on the website: rpo.gov.pl.
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information on the internet. Additionally, foreigners found it difficult to contact 
a lawyer, and in the case of the temporary center in Wędrzyn, lawyers had to 
obtain additional permission to enter the military area where the detention centre 
was located. Remote contacts were also hampered by the insufficient number of 
computer workstations and the quality of the internet connection.

With only one computer available for every 174 detainees in Lesznowola in 
2022, the possibility of contacting anyone through the internet was very limited. 
Moreover, there was a need to change the way meetings between foreigners and 
representatives of NGOs were organized to ensure that these institutions could 
carry out their responsibilities effectively. Representatives of these organizations 
could only meet with detainees whose names they had provided to Border Guard 
officers (Przemyśl 2008).

TREATMENT

The NPM emphasizes that Border Guard officers should treat foreigners in 
detention with respect for their rights and in accordance with applicable regula-
tions. It is necessary to refrain from addressing foreigners only by their assigned 
ID numbers. Border Guards must also take all possible measures to ensure the 
safety of foreigners deprived of liberty in detention centres, particularly to coun-
teract any violence that may be perpetrated by other migrants placed at the facility.

At the same time, the NPM recommends that the staff in detention centres be 
given support due to the increase in the number of foreigners admitted and pro-
vided with appropriate training. The visitor also reminded Border Guard officers 
that they must treat foreigners in a way that respects their dignity, privacy and 
customs, including those related to religion (Biała Podlaska, 2016). 

CONCLUSION

The NPM’s period of operation in Poland includes the migration crisis of 
2015-201646, the Covid-19 pandemic of 2020-2021 and the second migration crisis 
of 2021-2022. The NPM was thus forced to respond to new emerging needs for 

46 See more: A. Chrzanowska, W. Klaus (eds), At the Border. Report on Monitoring of Access 
to the Procedure for Granting International Protection at Border Crossings in Terespol, Medyka, 
and Warszawa-Okęcie Airport, Analyses, ‘Reports, Evaluations’ 2016, No. 2, p. 4; According to 
the information from the Office for Foreigners, the number of foreigners who applied for asylum 
in the territory of Poland was: in 2013 – 6, 2014 – 6, 2015 – 118, and 2021 – 27.
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activity in the face of overcrowded detention centres and the creation of new tem-
porary detention centers for foreigners – mainly through ad hoc visits. As a result 
two important thematic reports were prepared by the NPM47.

The Mechanism faces a significant challenge in visiting all 3,735 places of 
detention under OPCAT in Poland, as it has only 10 visiting staff available48. 
This limited staffing makes it difficult to deal with multiple issues simultaneously 
within the prevention of torture activities. Furthermore, due to the increased risk 
of coronavirus infections in 2020, the NPM had to implement online visits in 
adherence to the ‘do not harm’ principle.

The NPM had to react to the crisis situations on both Polish-Belarus and 
Polish-Ukrainian borders. This was not the only topic requiring NPM’s involve-
ment. A different one concerned the detention units at police stations where peo-
ple taking part in street demonstrations were held49. Therefore, it is important 
to acknowledge the commitment of the NPM staff who respond to emergencies 
with ad hoc visits, even at night, to protect people deprived of liberty, especially 
vulnerable groups. Overall, in my opinion, the period from 2020 to 2022 was the 
most crucial years in terms of the Mechanism visibility among the public, particu-
larly through its engagement with migrants. 

Besides, it plays an important role in improving living conditions in any place 
of detention and the implementation of the so-called minimum anti-torture guar-
antees such as the right to information, access to medical and psychological care, 
access to legal assistance, opportunities to file complaints or contact with the out-
side world. Moreover, it verifies the effectiveness of the identification of victims 
of torture or other unacceptable forms of treatment which may be particularly 
important during the migration crisis in Poland. 

The NPM’s dialogue with the authorities, through recommendations, should 
lead to changes in respect of foreigners’ rights. It must be underlined that the 
rights provided for in the ECHR apply to every human being and therefore also to 
asylum-seekers50. Thereby, the implementation of ECtHR judgements concerning 
children in detention, as well as a number of other judgments relating to the pro-
tection of the rights of refugees (especially Articles 2, 3, 5, 13 ECHR), will con-

47 H. Machińska, M. Kusy (eds), 2021, op. cit.; H. Machińska, M. Kusy, P. Kazimirski (eds), 
2022, op.cit.

48 Data valid at the end of February 2023.
49 See more: Report of the National Torture Prevention Mechanism on “ad hoc” visits to police 

stations and rooms for detainees or persons brought for sobering up, located in units managed by 
the Warsaw Police Headquarters and the Radom Regional Police Headquarters. Regional Police 
Headquarters with the seat in Radom, KMP.570.11.2020.MZ.

50 See more details: J. Chlebny, Wpływ orzecznictwa sądów europejskich na ochronę praw 
uchodźców w Polsce, (in:) VIII Seminarium Warszawskie, Równość w dostępie do praw gwaranto-
wanych w systemie Konwencji o Ochronie Praw Człowieka i Podstawowych Wolności – aktualny 
stan i wyzwania, Minister of Foreign Affairs, Warsaw 2015, pp. 125–133.
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tribute to achieving the NPM’s objectives. The case law mentioned above should 
also have an impact on the decisions of administrative courts in refugee cases. 

Therefore, NPM’s activities in this area should be continued intensively in the 
near future. It is not only about planned preventive visits but also ad hoc visits 
to all places of isolation, including detention centres51. At the same time courts 
must carefully consider the necessity of depriving irregular migrants of their lib-
erty. Detention should be the last resort after carefully examining each individual 
case52.
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INTRODUCTION

Acts preceding the actual perpetration of a crime are traditionally referred to 
as stages of committing a crime. These include preparation and attempt. How-
ever, the preparation is punishable only when the law so provides (Article 16 
CrC)1, while attempt is punishable whenever it involves an intentional crime, also 
when it bears characteristics of an ineffective attempt, i.e. it could not actually 
lead to the commission of an offense.

In addition to the characteristic feature of an attempt set forth in the Criminal 
Code, the question about the types of crimes that can be attempted is also the sub-
ject of theoretical discussion2. The criminal law does not explicitly determine which 
crimes can be attempted (e.g., whether only those committed by action or also by 
omission), which means that whenever a specific act is considered an attempt, it 
is punishable within the limits of the sanctions provided for an attempted crime. 
Each of these forms has a statutory definition in the Criminal Code. 

I.

The definition of preparation includes the following elements: the perpetrator 
of an act committed in the form of preparation takes steps to create the condi-
tions for undertaking an act aimed directly at committing the actual criminal act. 
When a given act meets this definition, it constitutes criminal preparation. The 
definition further lists examples (“in particular…”) of forms of criminal prepa-
ration: entering into an agreement with another person, obtaining or adopting 
means, gathering information, drawing up a plan of action. Any such activity is 
to be undertaken for the purpose of committing a criminal act. 

In comparison with the definition of attempt, we come to the conclusion that 
inept preparation will not be punishable3. This is considered incompetent prepara-
tion, that is preparation that could not actually create the conditions for the perfor-
mance of the actual (prepared) criminal act, e.g., the means obtained or adopted 

1 The Criminal Code  of 1997, amended on 28 April 2022 (Dz.U. (Journal of Laws) of 2022, 
item 1138).

2 Gardocki considers intention as an important element of attempt. He points out that attempt 
can concern both crimes committed by action and by omission. On the other hand, it can apply 
neither to unintentional crimes nor to those that can be committed through mixed guilt. He consid-
ers the time limit between preparation and attempt to be a difficult issue. See L. Gardocki, Prawo 
karne, 22nd edition, Warsaw 2021, pp. 112–113.

3 See W. Wolter (Nauka o przestępstwie, Warsaw 1973, p. 289), who categorically states that: 
“inept preparation does not constitute a crime.”
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are not suitable for the commission of such an act, or the plan of action drawn up 
cannot be effective for the implementation of the intended act4.

In addition to such standard preparation, the Polish Criminal Code (hereinafter 
also CrC) contains several types of crimes that constitute preparation for another 
specific crime (e.g. Article 200a CrC). What remains open, however, is whether 
criminal preparation can take the form of an attempt to realize this phase of the 
crime. Thus, there is a question of whether a perpetrator who attempts to conspire 
with another person, to obtain or prepare the tools, carries out criminal preparation 
or whether this stage is not relevant from the point of view of criminal law5. 

These issues relate to the more general question of the relationship between 
the various stages of a crime, that is whether it will be punishable to attempt to 
commit a crime whose statutory description is formulated as an attempt (e.g., 
Article 128 CrC), or which is in fact a preparation for the commission of another 
crime (Article 200a CrC), although its statutory description is a separate type of 
crime6. At the same time, only an act specified in Article 200a CrC (Article 197(3)
(2) or Article 200 CrC) will constitute criminal preparation for crimes identified 
in this provision. Other forms of preparation, including those specified in Article 
16 CrC. (e.g., entering into an agreement with another person or preparing a plan 

4 The boundary between preparation and attempt within the meaning CrC has been 
extensively written on by B.J. Stefańska, Usiłowanie w polskim i hiszpańskim prawie karnym, 
Warsaw 2021, p. 477 ff. 

5 According to Pohl, “neither preparation of preparation nor attempted preparation can be 
identified under criminal law. Only the carrying out of the preparation can be distinguished in 
such a case” – Ł. Pohl, Prawo karne. Wykład części szczególnej, Warsaw 2019, p. 224. With some 
specific examples as avidence, it is difficult to share this belief, especially in view of the justi-
fication of Pohl’s position that the preparation of a criminal act is a stage prior to the attempt to 
perform this act (p. 224). Acts constituting an attempt should be referred to against the elements of 
preparation specified in Article 16 CrC, not against the act being prepared. It seems that attempted 
preparation is possible at least when the actions classically constituting preparation constitute 
elements of a separate crime. The view that it is necessary to exclude the application of the con-
struction of attempt (Article 13 CrC) to a criminal act that involves preparation in the sense of the 
general construction of the Polish Criminal Code was also presented in A. Wąsek, Kodeks karny. 
Komentarz, vol. I., p. 224. 

6 A categorical view on the question of the relationship of the subsequent classic stages of 
crime described in the general part of the Polish Criminal Code was expressed in M. Małecki, Pr-
zygotowanie do przestępstwa. Analiza dogmatycznoprawna, Warsaw 2016, p. 307 in the following 
sentence: “Each type of preparatory criminal act is an act which cannot be attempted under the 
Article 13(1) of the Criminal Code. Thus, for example, the Criminal Code does not provide the 
criminal liability for an attempted offense under Article 127(2) CrC, Article 128(2) CrC, Article 
130(3) CrC, Article 175 CrC, Article 200a(2) CrC, Article 270(3) CrC, Article 298(1) CrC, Article 
310(4) CrC or Article 343(3) CrC (this list is obviously not exhaustive).” The author refers, inter 
alia, to such a view expressed earlier by W. Wróbel and A. Zoll (Polskie prawo karne, Kraków 
2012, pp. 249–250), and to Pohl’s view, see footnote 5. I do not find this argument convincing with 
regard to specific types of crimes that involve attempt or preparation (described in statute). 
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of action) will not constitute criminal preparation for the commission of those 
crimes indicated in Article 200a. 

Without analyzing the issue of provocation to commit the act specified in 
Article 200a CrC here, it is worth mentioning that the criminalization of the act of 
a person provoked by so-called pedophile hunters is possible as an inept attempt 
specified in Article 13(2) of the Criminal Code due to the lack of an object suita-
ble for committing a criminal act on it, in a situation where the person pretending 
to be a minor in contact with the perpetrator is actually an adult. 

It is necessary in this context to consider the essence of punishability of 
preparation, including the question – why the criminal law provides for the pun-
ishability of preparation only in relation to strictly defined crimes, taking into 
account both their social harmfulness and the evidentiary possibilities of linking 
previous actions to the subsequently committed crime7. The first group of such 
crimes appears to be acts that are particularly harmful from the point of view of 
state security, its stability and the protection of state structures from undemo-
cratic change. The second includes cases where the punishability of preparation 
is required by an international agreement ratified by Poland. The third accommo-
dates crimes of such high social harmfulness that the non-punishability of prepa-
ration for them while maintaining the punishability of preparation in terms of the 
other two groups creates the impression of inconsistency in the criminal law. 

As for the first group, it can be assumed that by criminalizing preparation the 
state wants to safeguard its interests by allowing repressive intervention at a very 
early stage of hostile action. It is worth noting in this regard, that some crimes 
against the state in the relevant statutory definition of their type specify a stage in 
the standard sense while at the same time introduce criminalization of prepara-
tion for this stage. An example of such regulation is Article 127 CrC and Article 
128 CrC. Both of these types of crimes against the Republic of Poland are defined 
in the criminal law in a way that corresponds to the description of an attempt (“in 
order to... undertake an activity aimed directly at...”), and in both of them prepa-
ration is punishable, while at the same time the law explicitly allows attempts 
to commit them, i.e., an attempt leading to the realization of the goal specified 
in these provisions. Attempts to commit these crimes (Article 127(1) and Arti-
cle 128(1)) are covered by Article 131 CrC, which provides for the possibility of 
active repentance, resulting in not being subject to punishment. This formulation 
of the provision on active repentance means that the legislator allows punishable 
attempts to commit crimes whose description corresponds to the description of an 
attempt to realize the intended effect and not to achieve it. 

The possibility of criminalizing an attempt in these cases means that a per-
petrator who takes actions directly aimed at committing the listed acts, which 

7 See H-H. Jescheck, T. Weigend, Lehrbuch des Strafrechts. Allgemeiner Teil, Berlin 1996, 
p. 523.
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are themselves defined as attempts in the Code, will be subject to punishment. 
In the case of Article 127, it is a matter of undertaking together with other per-
sons an activity aimed directly at realizing the goal of depriving the Republic of 
independence, detaching part of an area or changing the constitutional system 
of the Republic of Poland by violence. The minimum of three perpetrators must 
be involved, while the attempt must consist of steps aimed directly at taking the 
actions described in Article 127 CrC, that is, exceeding the limits of prepara-
tion, which is also punishable (Article 127(2)). The offense thus has three stages: 
preparation (that fits the definition laid down in Article 16 of the Criminal Code 
and carries the sanction of “deprivation of liberty for a period of not less than 
3 years”), attempt (that fits the definition of Article 13 CrC) and accomplish-
ment, defined in Article 127 also as an attempt to achieve the intended goal. This 
means that a perpetrator who takes the actions described in Article 127(1) aimed 
at realizing the elements of an act in the form described in Article 127(1), e.g., will 
attempt to enter into an agreement with the authorities of another state in order 
to obtain support in an activity that would aim to detach a part of the territory 
of the Republic of Poland, will be committing an offense under Article 127 CrC 
in the form of an attempt and will be subject to punishment even if this attempt 
was inept. The incompetence (ineptness) in this case could be in the form of the 
lack of an object suitable for committing a criminal act on it (e.g., the perpetrator 
mistakenly believes that the area in question is on Poland’s territory). 

In the case of Article 128, an inept attempt of a crime could be the lack of an 
object suitable for committing a criminal act on it, e.g., the perpetrator will under-
take an activity aimed directly at acting violently to eliminate the institution of 
the public prosecutor’s mistakenly thinking that it is a constitutional body. In this 
case, preparation is also punishable. 

Also, preparation for most crimes identified in Chapter XVI of the Criminal 
Code which prescribes different sanctions for them in Article 126c is down to the 
gravity of these crimes. 

As for the second group of crimes for which preparation is punishable, the 
obligation to make this stage punishable sometimes stems from an international 
agreement ratified by Poland. An example here is the criminalization of prepara-
tion for counterfeiting currency (Article 310(4) of the Criminal Code). The Inter-
national Convention for the Suppression of Counterfeiting of Currency8 in Article 
3(4) prescribes punishment for attempting to commit ordinary crimes and for 
intentional participation in them, and its Article 3(5) makes punishable the fraud-
ulent making, receiving or obtaining of instruments or other articles peculiarly 
adapted for making counterfeit money.

8 Signed at Geneva on 20 April 1929, with the protocol and the optional protocol, signed on 
the same day at Geneva, ratified by Poland by the Act of 5 March 1934 (Dz. U. (Journal of Laws) 
No. 30, item 261.
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Finally, the third group must include the recently introduced criminalization 
of preparation for the crime of murder (Article 148(5) CrC)9. The motive behind 
this change was the desire to rid the criminal law of the inconsistency of not 
criminalizing preparation for the commission of the most serious crime against 
life and health10. 

So far, the lack of criminalization of preparation for murder has been asso-
ciated with evidentiary difficulties as to proving that the action taken actually 
constituted preparation for the planned murder11. It should be borne in mind that 
the undertaking of attempted murder makes it unjustifiable to consider prepara-
tory actions, which would often be actions taken in everyday life, such as buying 
a knife, poison, but can also include studying various ways of depriving a person 
of life. Such facts are, in many cases, the subject of proof that a person’s death was 
the result of a deliberate (planned) killing (e.g., the killing was done in a way that 
the perpetrator became familiar with by studying the literature or finding their 
description on the Internet), especially when the trial is circumstantial. A signif-
icant portion of murder trials in the practice of Polish courts are circumstantial12. 

It seems that the doubts raised in this regard have been correct. Proposals 
have been made to criminalize only certain well-defined forms of preparation, in 
particular entering into an agreement to participate in a murder, as evidentially 
proving the objective of the participants in the agreement13.

 9 Act of 7 July 2022 on amending the act – Criminal Code and certain other acts (Dz. U. 
(Journal of Laws) of 2022, item 2600).

10 See the Explanatory Memorandum to the amending law referred to above, which reads on 
p. 56: “Among all types of crimes stipulated in the Criminal Code, the legislator has provided for 
the criminalization of the preparation stage in only a dozen cases. In this context, it is unacceptable 
that currently the Criminal Law does not provide for the criminalization of preparation for murder 
under Article 148 CrC, a crime punishable with the most severe punishment among crimes against 
life and health. In practice, however, it is possible to undertake, and it happens often, a number 
of actions that meet the criteria of preparation under Article 16(1) CrC yet remain criminally ir-
relevant. Thes einclude for example entering into an agreement with a prospective accomplice or 
helper. These are highly socially harmful behaviors and, from the point of view of the axiology 
of the substantive criminal law system, require criminalization. (...) Thus, the draft eliminates 
axiological inconsistencies, as it is impossible to justify why the Criminal Code does not provide 
for the criminalization of preparation for the crime of murder, while it provides for such criminal-
ization in the case of preparation for acts with a lower degree of abstract unlawfulness – only those 
threatening personal property.” 

11 See O. Sitarz, (in:) Prawo karne. Część ogólna, szczególna i wojskowa, Warsaw 2016, 
p. 140 – “Nevertheless, the law does not provide for the criminalization of preparation for the 
crime of murder because, as indicated in the literature, this is a crime most often committed with 
the use of everyday objects (knife, axe), which would create evidentiary difficulties. However, 
there seems to be no impediment to criminalizing the preparation of murder in a multi-person form 
(i.e., entering into an agreement)”. 

12 See T. Gardocka, D. Jagiełło, Karny proces poszlakowy, Warsaw 2020, p. 65 ff. 
13 In Anglo-Saxon law, entering into an agreement regarding various socially harmful acts, 

not only crimes, bears the general name of conspiracy and, when it concerns the commission 
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In this sense, the new type of murder provided for in the amendment to the 
Criminal Code, namely Article 148a, that is accepting an order to kill a human 
being in exchange for a given or promised financial or personal benefit, is also 
a special type of criminal preparation in the form of entering into an agreement. 
With the exception, however, that only this special preparation may be used by the 
acceptor as a possibility of exoneration by denunciation (Article 148a(2)). Others 
entering into an agreement to commit murder will not have such a possibility of 
exoneration, although it seems that an identical effect of being not liable for coop-
eration to commit a crime can be achieved by applying Article 17(2) in conjunc-
tion with Article 15(1) of the Criminal Code. The acceptance of a murder order, 
regardless of its connection with the acceptance of a benefit, is undoubtedly an 
entry into an agreement covered by the definition of preparation under Article 16 
of the Criminal Code14.

II.

The types of offenses whose substantive elements of the object side correspond 
to the statutory definition of attempt or preparation are also found in chapters of 
the Criminal Code other than Chapter XVII, which defines crimes against the 
Republic of Poland, mentioned in Section I. Such is the formulation of, for exam-
ple, Article 200a of the Criminal Code15 or Article 170 of the Criminal Code16, 
which in fact define preparatory activities for other crimes17, not listed in the defi-
nition of preparation, but covered by this definition (Article 16 CrC) due to the use 
of the word “in particular” in it. Does the introduction of a separate type of crime 
in Article 200a of the Criminal Code, instead of the introduction of punishability 

of crimes, is punishable in the United States separately from the crime itself, see S. Pomorski, 
Amerykańskie common law a zasada nullum crimen sine lege, Warsaw 1969, p. 167; in the criminal 
law of Australia, the crime called conspiracy is defined narrowly: “The crime of conspiracy should 
be limited to agreements to commit criminal offences: an agreement should not be criminal where 
that which it was agreed to be done would not amount to a criminal offence if committed by one 
person”, J.C. Smith, B. Hogan, Criminal Law, London 2002, p. 296. 

14 Wąsek (in A. Wąsek, Kodeks karny. Komentarz. Vol. I, Gdańsk 1999) argues that “Entering 
into an agreement should be understood as agreeing and deciding on future cooperation (in the 
form of directing perpetration, joint perpetration, commanding perpetration, incitement or aiding 
and abetting) in the commission of a criminal act”, p. 222. 

15 Whoever, with the purpose of committing a crime provided for in Article 197(3) or Article 
200, as well as producing or recording pornographic contents, establishes a contact with a minor 
under 15 years of age via a telecomputer system or a telecommunications network by misleading 
him, exploiting his error or incapability to duly understand the situation, or by using unlawful 
threat (…).

16 Whoever arms or equips a sea vessel intended for committing sea robberies or undertakes 
service on such a vessel (…).

17 See L. Gardocki, 2011, op. cit., pp. 282 and 260. 
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of preparation for the crime under Article 197(3) and 200 of the Criminal Code 
change something significant in terms of punishability? Does the introduction of 
Article 170, which actually defines preparation for the crime under Article 166 of 
the Criminal Code, do so? It seems that it does. 

Firstly, only one type of preparation involving the act specified in Article 
200a CrC is punishable. Secondly, attempting preparatory acts specified in this 
provision is punishable. In contrast, attempting acts that constitute standard 
preparation for the commission of a crime is not punishable in cases where the 
punishability of preparation is covered by the content of Article 16 of the Crimi-
nal Code contained in the statutory formula “whoever makes preparations...”

The criminalization of preparation to disobey an order (Article 343(3) CrC), 
limited only to entering into an agreement with other soldiers, was resolved differ-
ently, explicitly providing for the criminalization of only this type of preparation18.

III.

A specific type of criminal aiding and incitement is provided for in Article 
152(2) CrC and involves criminalization of aiding or abetting a pregnant woman 
to abort a pregnancy in violation of the law. This type of act is peculiar because of 
the fact that it is not an aiding and abetting crime, since a pregnant woman is not 
subject to criminal liability for terminating her own pregnancy (Article 152 CrC). 
Therefore, it is a peculiar crime unrelated to perpetration, punishable regardless 
of whether the termination of pregnancy has occurred or not. 

There is no direct analogy to aiding or abetting suicide (Article 151). The 
Criminal Code uses the term “leads a person to make an attempt on his own life,” 
which should be understood as influencing a person to decide to attempt suicide. 

Assisting a person other than the pregnant woman, such as a doctor or mid-
wife, to terminate a pregnancy, or inciting such a person to terminate a pregnancy 
in violation of the law, is punishable under ordinary rules and does not require 
separate regulation. It follows directly from Article 18 of the Criminal Code. 

CONCLUSIONS

In Polish criminal law, in addition to the standard stages of crime (preparation 
described in Article 16 CrC and attempt described in Article 13 CrC), there are 
also separate, specific types of crime that constitute preparation for other specific 

18 Gardocki defines entering into an agreement as the second form of preparation, different 
from preparation in the strict sense, see L. Gradocki, 2011, op. cit., p. 110
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crimes (e.g., Article 170 CrC) and defined as an attempt to achieve an intended 
goal (e.g., Article 127 CrC or 128 CrC). Different rules must be applied to them 
than to classically defined stages, including that the attempt to commit these spe-
cific crimes or preparation for their commission constitutes a punishable attempt 
or preparation under the general provisions of the Criminal Code.

The separate regulation of preparatory activities for a specific crime excludes 
the possibility of applying general standard stages to this crime, e.g. only entering 
into an agreement with other soldiers constitutes preparation for disobeying an 
order (Article 343(3) CrC). 

I do not share the view expressed by legal scholars and commentators (see 
footnotes 2 and 3) that there is no provision for criminalizing attempted criminal 
preparation, including when it comes to specific provisions that constitute a spe-
cific crime of preparation for another crime. In particular, such an exclusion can-
not be based on the statutory regulations of stages. The mere fact that a criminal 
statute describes a specific type of crime as preparation for another crime (e.g., 
Article 200a) or that its elements are included in a form appropriate to an attempt 
(e.g., 127 or 128 CrC) does not rule out the application of any institution of the 
general part of the Criminal Code. 

The introduction of special regulations for types of crimes involving some 
kind of aiding and abetting (which does not correspond to its standard definition) 
to a person who does not commit a crime (Article 152(2) CrC) is an unjustified 
expansion of penalization. Likewise, the introduction of criminalization of prepa-
ration in general alongside the criminalization of its particular forms that fall 
under the general definition of preparation (Article 148(5) and Article 148a of the 
Criminal Code after the amendment of 2022) does not seem to be justified. 
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Abstract

In modern criminal law, the scope of criminalization in different legal systems 
is considered an important part of the description of these systems. This fact is not 
surprising, since criminalization and possible changes in its scope are closely related 
to the assessment of the situation of the individual, both in the context of the rights and 
freedoms to which he is entitled, and when the issue of criminalization is dealt with by 
looking at this phenomenon from the perspective of the protection to which individuals 
and societies are entitled (not only, but to a large extent, criminal law protection) in 
relation to individual goods, the violation or exposure of which is considered socially 
harmful.

This article takes as its object of analysis the changes in criminalization in Poland in 
the last decade (2012 – 2022). It analyzes and evaluates both changes in criminalization 
in the sense of expanding or narrowing the catalog of crimes, as well as changes in the 
intensity of criminalization, by which the author understands the tightening or softening 
of statutory threats of punishment. The latter is also discussed taking into account the 
use of legislative technique, aimed at shifting the emphasis from the judicial power to 
shape the punishment imposed in a specific criminal case, to the power of the legislature 
to set the statutory threat so that this power is exaggeratedly limited, mainly through the 
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narrow inclusion in the law itself of the possibility of choosing the type of punishment 
and its lower and upper limits of the statutory threat.

KEY WORDS

criminalization, acts harmful to society, offence, depenalisation, penal liability

SŁOWA KLUCZOWE

kryminalizacja, czyny społecznie szkodliwe, przestępstwo, depenalizacja, 
odpowiedzialność karna

1. INTRODUCTORY REMARKS

During the years that the 1997 Polish Criminal Code was in force, the scope of 
criminalization changed very often, and it was characteristic of these changes that 
they were almost always unidirectional in nature. In addition, they were generally 
accompanied by tightening of statutory criminal threats for individual crimes, i.e. 
equally unidirectional changes in the sphere of the intensity of criminalization. 
The latter types of changes were made to almost all provisions of the special part. 
In relation to offenses styled as crimes, a significant impact was made by remov-
ing from the Code the penalty of 25 years’ imprisonment, as well as by raising 
the upper limit of the so-called term sentence of imprisonment by setting it at 30 
years. The tightening of the statutory threat of punishment was of a special nature 
in those cases where it concerned raising the lower limit of the penalty, colloqui-
ally known as raising the minimum threshold of penalty for given crimes. This 
method is namely intended to force the courts to be really strict in the sphere of 
punishment, and not just to expand the possibilities of such a practice. In the crim-
inal legal literature of the communist period, it was pointed out that with this kind 
of use of high thresholds of threats of punishment by the legislature, the courts are 
largely deprived of the power to shape the punishment, shifting this power to the 
legislature1. Thus, this kind of action can even be called the formation of punish-
ment policy by legislative means, which is certainly not indifferent to the quality 
of criminal justice. The main drawback here is not only the shifting of powers of 
various authorities, and therefore the negative effects of dehumanizing the actions 

1 See L. Gardocki, Kształtowanie polityki karania drogą ustawodawczą, ‘Studia Iuridica’ 
1978, No. VII, p. 59 ff.
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of the judiciary, even in countries that do not aspire to the principle of the triad of 
powers and the balance between them. Much more important, however, seem to 
be the disruptions in the sphere of responsibility for fair and rational punishment. 
The legislator creates a situation in which he himself largely determines the pun-
ishment in future criminal cases, even though he does not yet know the factual 
circumstances to be followed. Possible remorse for imposing unjust punishments, 
however, may be psychologically easier for the judge to bear, because after all, 
the collective entity (the legislator for short) includes many people: the originators 
(in the political sense) of the laws being created, the professionals drafting the 
bill and praising its high quality, the deputies and senators enacting amendments 
to criminal laws, those constitutionally obligated to uphold the constitution and 
comply with international obligations, and so on. 

On the other hand, a judge imposing a penalty in a particular case can only 
use an excuse referring to the fact that he had a negligible influence on the fact 
that the law to which he is subject, after all, determined the severity of the sen-
tence without his participation. As a result, responsibility for the sentence in the 
penalty part is diluted.

But were the changes in the intensity of criminalization really aimed solely 
at introducing harsher punishment? I think it is possible to give two examples of 
criminal law mitigation. The first example is the withdrawal of the decision to 
criminalize acts of drunk driving or driving under the influence of an intoxicant, 
being convinced that treating such a statistically significant mass of such acts as 
offences proved unrealistic. Thus, the previous legal status was restored using the 
method of punishing such acts as misdemeanors, i.e. not abandoning the retention 
of such violations in the set of punishable acts.

Slightly different reasons have led to a certain relaxation of the laws on 
so-called divided acts (into offences and misdemeanors) against property. This 
problem has a history dating back to 1966 when, changing a certain tradition, the 
inclusion of certain punishable acts against property (this mainly involved theft as 
a form of seizure of social property) as crimes was abandoned, and responsibility 
for misdemeanors against property was introduced in its place, with the boundary 
of the division into crimes against property and misdemeanors against property 
being drawn according to the criterion of the value of the property that was the 
object of violation. The value of property prior to the last change in this regard 
was determined by an amendment law to, among other things, the Code of Misde-
meanors bearing the name “On amending the provisions of the Act – the Criminal 
Code and certain other laws”, which introduced a provision establishing, in place 
of the amount of PLN 500, a value of PLN 800 as the limit separating offences 
against property from misdemeanors against property. 

This relaxation of the severity of criminal laws was undoubtedly due to eco-
nomic reasons. Rising inflation, without such a change of the law, would have 
resulted in a significant tightening of responsibility for criminal acts against 
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property, artificially (i.e. without changing the total number of counted offences 
and misdemeanors against property combined) raising the size of this statistically 
most significant group of crimes. 

The issues of the intensity of criminalization and the scope of criminalization 
make up the common notion of a repressive (more broadly or more narrowly and 
more severely or more leniently) approach to the issue of impact on individuals 
and social groups. In this paper I would like to focus on the scope of criminali-
zation.

To begin with, a discussion of this topic includes the assumption of measura-
bility of this scope. This assumption is not questioned in criminalization theory. 
However, this does not mean that measuring this phenomenon is an easy under-
taking. The question of what can be a unit of measurement here can be raised right 
away. To go along the line of least resistance, leading to false conclusions, would 
be to simply count criminal laws because the history of criminal law and also the 
comparison of contemporary criminal legislation in different legal systems (and 
also comparative law studies) make it quite easy to establish that this is a road 
to nowhere or even a route that leads straight to nonsensical results. One can, of 
course, limit oneself to some partial findings, for example, consisting in compar-
ing a single law with the legal situation found at the time of its entry into force and 
concluding that the scope of criminalization was narrowed down because the law 
introduced a clause on non-criminality of abortion that did not previously exist in 
the system in question. Undoubtedly, a much more difficult task would be to try 
to answer the more general question, “Does the law in country A have a broader 
scope of criminalization than the criminal law in country B?” 

Therefore, if our aspirations do not reach that far, we can certainly mostly 
count for less ambitious research on useful results provided by sub-studies.

2. PRO-CRIMINALIZATION ACTIVITIES

The scope of criminalization in Polish criminal law changed several times in 
the decade mentioned in the title of this paper, with the most profound changes 
contained two laws with almost identical titles. The first was titled: The Law of 
13 June 2019 on amendments to the law – Criminal Code and certain other laws 
(hereinafter Big Amendment 2019). This law was, by a judgment of the Constitu-
tional Court on 14 July 2020 (Kp 1/19) found to be fully inconsistent with Article 
7 in conjunction with Article 112 and Article 119(1) of the Polish Constitution. 
The second law of 7 July 2022 on amendments to the Law – Criminal Code and 
certain other laws (Dz. U. (Journal of Laws) 2022, item 2600) hereinafter referred 
to as the Big Amendment 2022 is currently awaiting the expiration of vacatio 
legis.
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The title of this paper uses a parabola in which criminalization is compared to 
the flows and decriminalization to the ebbs of the sea. Observing and describing 
the world of criminal legislation, it is not difficult to see that we are much more 
often dealing with high tides than low tides. At the same time, this is the case not 
only in periods of several years but also over several hundred years. We may be 
shocked by the severity, and sometimes even cruelty of the criminal law reality 
two thousand, five hundred or even as recently as three hundred years ago. How-
ever, this should not confuse us if we took at this reality in terms of criminaliza-
tion. Its scope is steadily increasing and the number of acts at risk is many times 
higher than a similar number in past eras. Episodic periods of decriminalization 
do occur (a good example is the era of the Enlightenment, when the French Decla-
ration of the Rights of Man and of the Citizen of 1789 decided that only dangerous 
acts harmful to society could be punished). This was, undoubtedly, addressed to 
the legislator as a prohibition of the discretionary expansion of the scope of pun-
ishable acts characteristic of states of unenlightened absolutism.

On the other hand, in the 1960s and 1970s, decriminalization trends could be 
observed with regard to sexual crimes (adultery, consensual homosexual relations 
between adults, or zoophilia). Such a picture of periodic decriminalization trends 
is, moreover, not entirely true if we exclude from perception the habit of Eurocen-
trism, which is quite common in our cultural circle.

It can also be noted that there has been decriminalization to a certain extent 
in Poland and in other so called socialist countries, because some of the criminal 
provisions in force in them after 1989 sounded completely nonsensical after the 
change of the political and economic system. I am referring, for example, to the 
provisions on the crime of acquiring goods for resale at a profit or accumulat-
ing goods in quantities obviously disproportionate to one’s needs as a consumer 
(Article 222 of CC 1969). In the political sphere, it was, for example, the crime of 
insulting the system of the People’s Republic of Poland (Article 270 of CC 1969), 
or inciting acts undermining allied unity (Article 133 CC 1969).

However, returning to the scope of criminalization in Polish criminal law of 
the past decade, several groups of pro-criminalization decisions should be singled 
out in particular. These were:

1/ criminal provisions deemed necessary to combat international terrorism;
2/ criminal provisions to combat usury;
3/ criminal provisions to combat illegal adoption; 
4/ criminal laws created to combat alimony evasion;
5/ penal regulations to tighten the fight against sexual abuse, especially to 

protect children from adult sexual abuse;
6/ criminal provisions to protect traffic safety;
7/ regulations created to protect information from acts that have the form of 

so-called computer crimes;
8/ provisions expanding criminalization in the environmental sphere;
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9/ indirectly expanding the scope of criminalization by the Constitutional 
Court repealing of abolition of one of the statutory provisions defining the scope 
of legal abortion;

Some of these groups require short commentary 
Ad.1/ With regard to counter-terrorism, this is especially true of Article 

165a(1) CC that criminalized various forms of financing terrorist activities, intro-
duced into the Criminal Code in 2015 and tightened by the Big Amendment 2022. 
Numerous provisions of the Criminal Code also target terrorism, stipulating pun-
ishment for disseminating content that may facilitate the commission of a terrorist 
crime or participating in training or self-mastery of content intended to facilitate 
the commission of a terrorist crime (Article 255a of the CC), various forms of 
participation in an organized group or association intended to commit a terror-
ist crime (Article 258 of the CC) and also crossing a border to commit a terrorist 
crime (Article 259a of the CC). The definition of a terrorist crime is provided 
in Article 115(20) CC. Undoubtedly, a certain connection with the issue of legal 
ways of fighting terrorism is also made by Article 23(1) of the Law of 10 June 2016 
on anti-terrorist activities2 that regulated the so-called special use of weapons. It 
involves a departure from the rule that weapons are used in a way that causes the 
least possible harm to the person against whom the weapon is used. In colloquial 
language, this special use can be defined as a deliberate lethal shot in the absence 
of any other way to save the life of the hostage. Although this kind of conclusion is 
also implied by the provision on the state of superior necessity (Article 26(2) CC), 
its regulation in the Anti-Terrorism Law makes the “fatal shot” a legal action, and 
not just a premise to exclude guilt by the application of Article 26(2) CC.

Ad.2/ Usury, a phenomenon known since ancient times, has been criminal-
ized in various ways in the Polish legal system. From the restrained Article 268 
of the 1932 CC to the provisions requiring the application of a rather complicated 
mathematical formula to ascertain the fulfillment of the elements of this crime 
--- successive attempts to better regulate this problem apparently do not satisfy 
the legislature. The most recent move in this regard was made under the Law “On 
Amending Certain Laws on Covering Activities in Connection with the Spread 
of the SARS-Cov-2 Virus” of May 15, 20003, which formulated two new provi-
sions (Article 304 (2) and (3) CC), and then by the Law of 6 October 2022 “On 
Amending Laws to Counteract Usury” added the text of Article 115(20) CC, that 
occupy almost a full page and explain what is to be understood by “costs other 
than interest”.

Ad.5/ Criminal provisions on the protection of children from exposure to 
sexual abuse were subject to numerous changes during the period under review, 
both consisting of necessary, as it turned out in court practice, clarifications of 

2 Dz. U. (Journal of Laws) of 2016, item 904.
3 Dz. U. (Journal of Laws) of 2020, item 875.
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code provisions and the tightening of statutory threats, as well as the creation of 
a register of persons convicted of sexual offenses and the extension of the statute 
of limitations for crimes against children. An important change in this regard 
was also the expansion (by the Law of 23 March 2017, Dz. U. (Journal of Laws) 
of 2017, item 773) in Article 240 CC of the list of offenses that create an obliga-
tion for those who know of their commission, attempt or criminal preparation to 
notify law enforcement authorities. Namely, Article 200 CC, which describes the 
crime of sexual intercourse or other sexual activity with a child under 15 years 
of age, has been added to this list. The creation of such an obligation, failure to 
comply with which is punishable by imprisonment of up to 3 years, may dramati-
cally affect the conduct of superiors towards perpetrators of sexual crimes against 
children. 

The intensification of legislative and organizational efforts made to protect 
children in the sexual sphere is not a specifically Polish trend. On the contrary, it 
is a worldwide phenomenon, which is also the subject of international documents 
and conventions. One of the better-known conventions is the 2015 Council of 
Europe Convention on the Protection of Children against Sexual Exploitation and 
Sexual Abuse4 (commonly known as the Lanzarote Convention). 

Expanding the scope of criminalization in this sphere certainly cannot always 
be accepted without hesitation. For example, the crime described in Article 199(1) 
CC of abusing a relationship of dependence to coerce another person into sexual 
intercourse or other sexual activity was not objectionable in its traditional form. 
Sub-sections 2 and 3 of this provision added to the Code in 2014 no longer merit 
such uncontroversial approval. The criminalization of sexual intercourse or other 
sexual activity with a minor, combined with a pecuniary or personal benefit or 
its promise to a minor in return, provided for in the final part of Article 199(2), 
can be reasonably justified by the need to prevent child prostitution. On the other 
hand, the fulfillment of the elements consisting in the perpetrator abusing the 
trust of a minor raises doubts as to whether this is a descriptive characteristic with 
a sufficiently sharp scope for the requirements under the principle of nullum cri-
men sine lege certa. It is also some kind of a paradox that the same code accom-
modates provisions regarding the age of the perpetrator, and these are reduced 
to 15 and even 14 years (in case of murder), and at the same time a 17-year-old 
person can be victimized by a crime whose construction makes him to be treated 
as a child against whom seduction has been committed.

Staying with the issue of the scope of criminalization in the sphere of crimes 
against sexual freedom, it is necessary to draw attention to the deserving crit-
icism of the legislator’s approach to the issue of criminalization of the crime 
of rape. The relevant provisions of the Criminal Code have recently undergone 
changes introduced by the Big Amendment 2022, consisting in a radical increase 

4 Dz. U. (Journal of Laws) of 2015, item 608.
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in the intensity of criminalization. Poland, however, has not joined the contempo-
rary trend to expand the definition of rape in the direction of recognizing sexual 
intercourse or other sexual activity undertaken without the consent of the other 
person as rape. According to this conception, the traditional definition of rape 
by using the characteristics of the manner of action, such as “violence, threat or 
deception” remains only partly valid, since these formulations include, among 
other things, the lack of consent on the part of the victim. However, the mini-
mum condition sufficient to consider some act as rape is the absence, expressed 
in words or non-verbal behavior, of consent to sexual intercourse or other sexual 
activity. The change of a definition is increasingly common in the legislations 
of other countries, especially European ones. It has not yet been made in Polish 
criminal law, despite Poland’s obligation to do so as a country that has ratified 
the 2011 Council of Europe Convention on Preventing and Combating Violence 
against Women and Domestic Violence, called the Istanbul Convention after the 
place of its signature5.

Subsection 1 of Article 36 of the aforementioned Convention formulates this 
obligation very clearly, stating: “Parties shall take the necessary legislative or 
other measures to ensure that the following intentional conducts are criminalised: 
(...)” The text goes on to describe in great detail the types of actions of the perpe-
trator of rape that allow him to be attributed with the commission of this crime, 
provided that such conduct occurred “without his consent” (that is, without the 
consent of the person against whom such behavior is directed). Furthermore, the 
paragraph of the cited provision of the Convention stresses that “Consent must be 
given voluntarily as the result of the person’s free will assessed in the context of 
the surrounding circumstances”. 

3. “WHOLESALE” AMENDMENTS TO THE CRIMINAL CODE

A characteristic feature of the activity of the Polish criminal legislator in recent 
years has been the use of bills amending criminal law, in particular the Crimi-
nal Code, in a manner that in the vernacular could be described as “wholesale”. 
The comprehensiveness of the criminal amendments proposed in these drafts is 
in itself neither an advantage nor a disadvantage. Such methods of reforming 
criminal law are known in other countries. For example, they were used in Ger-
many, where, however, criminal law codification commissions were used to pre-
pare drafts of such amendments, subjected to professional discussions and public 
judgment.

5 Dz. U. (Journal of Laws) of 2015, item 961.
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In the conditions of modern Poland, such “wholesale” projects and their handling 
looked different. In 2019, the Sejm passed a comprehensive law on amendments to 
the Law – Criminal Code and certain other laws. This law did not enter into force 
because the President referred it to the Constitutional Court, which, in a judgment of 
14 July 20206, found that the law was passed in violation of constitutional legislative 
procedures. However, the authors of the bill (it was the bill prepared by the govern-
ment) did not give up on making changes to the Criminal Code. This proceeded in 
two ways. First, several changes were made to the Criminal Code when laws related 
to the pandemic were passed. The hallmark of such amendments was the lack of 
connection between the subject matter of the law in which they were inserted and 
the specific criminal legal issue regulated by the amendments. In the vernacular, 
they were called “throw-ins” because they constituted a foreign body smuggled into 
the sometimes voluminous laws in violation of the rules of proper legislation, such 
as the omission of important procedural rules required when amending provisions 
of code rank. Such conduct violates the prohibition of bypassing special procedural 
rules or unfounded application of the so called privileged legislative “paths”. There 
is also no doubt that such “ways” of quickly enacting certain legislation may have 
straightforward political goals that win out over the intended substantive results. 
A good example of this is the Law of 19 June 2020 on interest rate subsidies for 
bank loans to COVID-19-affected entrepreneurs and simplified proceedings for 
approval of the arrangement in connection with the occurrence of COVID-197. The 
subject matter of this law is evident from its title. However, it is impossible to rea-
sonably explain what the amendments contained in this law regarding the aggregate 
penalty or the new type of crime against property described in the newly introduced 
Articles 115(9a) and 278a of the Criminal Code have in common with this subject. 
In addition, the aforementioned provisions did, after all, amend provisions of code 
rank, but the procedure for their enactment had the same flaws as the procedure for 
the enactment of the Big Amendment 2019, which, for this reason, the Constitu-
tional Court found to be in violation of the Constitution8.

Izdebski9 rightly describes this situation as a manifestation of legal nihilism, 
while Jagiełło emphasizes10 that most of these changes (e.g., those concerning 
cumulative penalty) are not related to the pandemic. On the other hand, in his 
opinion, as for the changes within the criminal procedural law, in particular, 
attention should be paid to those that raise questions about the right to defense.

 6 Ref. no. Kp 1/19,OTK-A 2020, No. 1, item 36.
 7 Dz. U. (Journal of Laws) of 2020, item 1086.
 8 See more on this topic in H. Izdebski, Legislacja dotycząca Covid-19 i ustawowy nihilizm 

prawny, (in:) T. Gardocka, D. Jagiełło (eds), Pandemia Covid-19 a prawa i wolności, Warsaw 2020, 
pp. 52–53.

 9 Ibidem, p. 56.
10 D. Jagiełło, Prawo karne w Polsce a pandemia, (in:) T. Gardocka, D. Jagiełło (eds), 

Pandemia Covid-19 a prawa i wolności, Warsaw 2020, pp. 109–110.
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The second attempt to make extensive changes to the Criminal Code is the 
Act of 7 July 2002 amending the provisions of the Criminal Code and certain 
other laws11. This law, or Big Amendment 2022 for short, largely repeats the pro-
visions of the Big Amendment 2019, omitting, of course, the provisions enacted 
earlier in the aforementioned “throw-ins” or with the addition of provisions of the 
kind of Article 10(2a), implementing a new idea formed in the time between the 
proceedings of the big amendments of 2019 and 2022.

The expansion of the scope of criminalization in Polish criminal law made by 
the Big Amendment 2022 concerns a number of more or less significant crimes. 
These are amendments to existing offenses or the creation of new types of crimes 
against property (e.g., Article 278(1a) – theft of an ATM card, Article 282(2) – 
blackmail as a type of extortion, Article 306 – theft of a vehicle license plate) 
and crimes against public order (e.g., Article 256 – public propagation of Nazi, 
communist, fascist or other totalitarian state systems). The enumeration is only 
exemplary, and besides, it does not evaluate the new regulations from the point 
of view of their rationality and the possibility of their impact on the protection of 
important goods from socially harmful attacks, as well as from the point of view 
of the interpretation issues that are likely to arise here.

Certainly, these new criminal law regulations will be the subject of much 
controversy and difficult interpretations in future court decisions, commentaries, 
articles and monographs.

Among the many issues that arise in connection with this amendment, cer-
tainly worth noting is the criminalization of preparation for murder and the crim-
inalization of acceptance of an order to commit murder. In particular, the issue for 
serious discussion is certainly the inclusion of the criminalization of preparation 
for murder. The Polish literature offers an apt remark that there are arguments 
against the criminalization of preparation for murder, but they do not rather apply 
to its variation that consists in entering into an agreement12.

4. EBBS

Decriminalization cases occurred much less frequently between 2012 and 2022. 
Mention should be made first and foremost of the case of decriminalization of driv-
ing a vehicle other than a motor vehicle while intoxicated, already indicated at the 
beginning of this study. However, it was not, as is often the case in such a situation, 
a complete decriminalization of a certain category of acts (i.e. a situation involving 

11 Dz U. (Journal of Laws) of 2022, item 2600.
12 See O. Sitarz, (in:) T. Dukiet-Nagórska (ed.), Prawo karne. Część ogólna, szczególna i woj-

skowa, Warsaw 2016, pp. 140–141.
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a profound change, in which the act, as formulated in Article 4(4) CC, “is no longer 
prohibited under penalty”), but returned to the status of an act punishable as a mis-
demeanor. Separately, mention should be made of the rare cases of depenalization 
in the period under review. I am referring here to the introduction of subsection 
2a to Article 25 CC in 2018, using the classic depenalization formula “shall not be 
punished” with regard to the situation of exceeding the limits of necessary defense, 
in response to an attack related to infringement of the inviolability of home.

At the time of the COVID-19 pandemic, an issue arose as to whether to 
expand the possibility of excluding criminal liability of perpetrators by using the 
statutory formula “does not commit the offense specified in Article 231 or Article 
296 of the CC (... )who, during the period of epidemic threat or state of epidemic 
declared due to COVID-19, while acquiring goods or services necessary for the 
control of this infectious disease, violates official duties or regulations in force in 
this regard, if he acts in the public interest and without committing these viola-
tions the acquisition of these goods and services could not be realized or would be 
significantly endangered”. This provision, quoted in brief, was introduced by the 
Law of 3 March 2020 on amending certain laws in the health care system related 
to the prevention and suppression of COVID-19. Its continuation was based on the 
same scheme in other statutes13. 

A similar provision was created in the sphere of health care, namely Article 
24 of the Law of 28 October 2020 on amendments to certain laws in connec-
tion with countering emergencies related to the occurrence of COVID-19 (Dz. U. 
(Journal of Laws) of 2020, item 2112 as amended). Namely, this provision intro-
duces a pandemic-related justification (or perhaps excuse?) relating to medical 
professionals. It reads briefly as follows:

“…does not commit the offense referred to in Article 155, 156(2), Article 
157(3) or Article 160(3) of the Law of 6 June 1997 – Penal Code, who, during the 
period of the declaration of an epidemic emergency or epidemic state, providing 
medical services on the basis of (...) in the prevention, diagnosis, or treatment of 
COVID-19 and acting under special circumstances, committed a criminal act, 
unless the result caused was the result of a gross disregard for the care required 
under the circumstances”.

Such episodic regulations, created for an emergency situation often in haste 
and not necessarily with the professional assistance of lawyers, created a number 
of problems for criminal justice practitioners as well as for commentators dealing 
in this branch of law. In the textbook “Criminal Law”14 I posed a number of ques-
tions related to this. First of all, I consider it important to recognize the essence of 
the circumstances created in these provisions that exclude criminality. Are they 
justifications, or rather only excuses? Let us try to hypothesize here, that if it is 

13 See L. Gardocki, Prawo karne, Warsaw 2021, pp. 118–119.
14 Ibidem, p. 119.
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a matter of exclusion of criminality in the framework of medical actions quoted 
above, then it must be considered that in the referenced Article 24 we are dealing 
with an extraordinary institution that abrogates the criminality of the act due to 
the absence of guilt. Although the circumstances that exclude the criminality of 
an act traditionally include the so-called therapeutic activities among the justi-
fications, it is believed that, if the specified conditions are met, they are simply 
lawful activities, but after all, in these classical cases of therapeutic activities we 
are dealing with an action prescribed by the art of medicine (lege artis). But can 
we say that similarly lawful acts that are medically erroneous because they violate 
the rules of conduct imposed by medicine, only that they do not blatantly violate 
these rules. I think, that the extraordinariness of the situation cannot legalize or 
recognize as correct such behavior that objectively violates the rules of medicine. 
In my opinion, it is more accurate to say that for reasons beyond the control of the 
perpetrator his defective behavior is forgivable.

Within the framework of rulemaking affecting criminalization (more often) 
or decriminalization (less often), there still remains the problem of liability for 
violations and possible waste of public funds in connection with the failed attempt 
to organize the 2020 presidential election by mail.

The matter was initially attempted to be handled by drafting a bill entitled 
“On the legality of actions of municipal bodies involved in the organization of the 
2020 presidential election”. This draft opened with a solemn preamble-justifica-
tion that was then followed by 5 articles, of which Article 5 is key. It reads:

“No crime has been committed by a mayor or city president who, during 
a state of epidemic, handed over to the designated operator the electoral register 
in connection with the general election for the President of the Republic of Poland 
ordered in 2020.” 

It must be admitted that the authors of this draft made a strange assumption 
that reality can be modified at will by a statute and even when it comes to the 
historical past, one can, for example, consider that certain acts and their legal 
assessment at the time they were committed did not exist. One can do it by writ-
ing in the statute that nothing of the sort happened. 

On the other hand, the authors did not intend to permanently decriminalize 
such acts committed by mayors and city presidents. For this reason, it was decided 
to resort to the abolition, a well-known institution of criminal law.

The draft mentioned above was withdrawn from the Sejm, and replaced by 
another one, written in a less absurd style. Subsequently, a Law on the Omission 
of Prosecution for Certain Acts Related to the Organization of Elections for the 
Office of the President of the Republic of Poland, Ordered for 10 May 202015 was 
passed.

15 Dz. U. (Journal of Laws) of 2022, item 2698.
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This law, in its Article 1, used the classic abolitionist formula: “No proceed-
ings shall be initiated, and those initiated shall be discontinued”. Within the 
framework of the issues considered here, we cannot classify it as a normative act 
containing decriminalization provisions. 

REFERENCES 

Gardocka T., Jagiełło D., Pandemia Covid-19 a prawa i wolności, Warsaw 2020
Gardocki L., Kształtowanie polityki karania drogą ustawodawczą, ‘Studia Iuridica’ 

1978, No. VIII
Izdebski H., Legislacja dotycząca Covid-19 i ustawowy nihilizm prawny, (in:) T. Gardocka, 

D. Jagiełło (eds), Pandemia Covid-19 a prawa i wolności, Warsaw 2020
Jagiełło D., Prawo karne w Polsce a pandemia, (in:) T. Gardocka, D. Jagiełło (eds), 

Pandemia Covid-19 a prawa i wolności, Warsaw 2020
Sitarz O., (in:) T. Dukiet-Nagórska (ed.), Prawo karne. Część szczególna i wojskowa, 

Warsaw 2016 



STUDIA IURIDICA C

Studia Iuridica 100
ISSN 0137-4346; e-ISSN 2544-3135
Copyright © by Máté Hodula, 2023

Creative Commons: Attribution (CC BY) 3.0 Poland
http://creativecommons.org/licenses/by/3.0/pl/

https://doi.org/10.31338/2544-3135.si.2024-100.9

Máté Hodula
Eötvös Loránd University, Faculty of Law, Department of Criminal Law, Hungary
e-mail: hodula.mate@gmail.com 
ORCID: 0009-0006-2458-4639

CRIMINAL LIABILITY OF SELF-DRIVING VEHICLES 
UNDER HUNGARIAN CRIMINAL LAW

Abstract

As self-driving evolves day by day, the accidents attributed to such technology will 
increase as well. If the legal environment does not prepare for these cases, the ‘liability-
vacuum’ caused by the diverging court practices could lead to the rejection of the 
self-driving vehicles both by the consumers and the legislators. I am approaching the 
various questions posed by this technology from a continental standpoint, therefore the 
research examines the liability of the natural persons behind the technology. If we can 
provide possible answers to these issues, then the criminal liability of legal persons – an 
unfamiliar concept from the standpoint of the majority of the continental criminal law 
regimes – does not have to be applied to answer the central questions. If the national rules 
can determine the obligations of the natural persons travelling in a self-driving vehicle, 
their criminal liability can be decided accordingly and there is no need to create new 
offences. 
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SŁOWA KLUCZOWE

mens rea, zamiar, zaniedbanie, sztuczna inteligencja, AI, samosterujący, autono-
miczny pojazd, przestępstwa drogowe

THE SELF-DRIVING TECHNOLOGY

Rudolf Diesel received the patent for the diesel motor in 1893. The first motor-
ised vehicle available to the larger market, the Ford Model T was released in 1908. 
109 years later, the same company commissioned the head of the department for 
autonomous vehicles as an executive officer to stay in competition against Tesla 
and similar companies1. 

According to László Viski’s 1974 monograph, “[assuming] both the full 
exploitation of the technical possibilities realistically conceivable today and the 
flawless work of the authorities, it is beyond doubt that the personal performance 
of the driver will remain the basis of accident-free and orderly, disciplined traffic 
for generations to come”2.

One of the main topics in the current industrial revolution is the increasing 
automation of our daily tasks, including driving. However, as the technology 
reaches new and new heights, questions have to be asked – what if something goes 
wrong? Who can bear the liability? If the future case-law (especially the criminal 
practice) cannot reach some kind of conclusion when these issues inevitably arise, 
it can easily lead to a ‘liability vacuum’ which may decrease the support of the 
public opinion and the legislator for this otherwise meaningful technology. 

Before approaching the issue in the aspect of criminal law, a few basics have 
to be established regarding self-driving technology itself. Although many catego-
rizations exist, the most widespread is the 5+1 partition created by SAE Interna-
tional3. The categories are the following:

0. zero automation. Most vehicles in the 20th century; 
1. a single automated system assists the driver, i.e. a parking assistant;
2. automation of more driving tasks to aid the driver with constant monitoring 

of the driver;
3. AI can perform most driving tasks with detection capabilities of the outside 

world while the constant presence of a natural person is required;

1 R. Davies, Ford Names Jim Hackett as New CEO in Push to Build Self-Driving Cars, The 
Guardian, 22.05.2017, https://www.theguardian.com/technology/2017/may/22/ford-sack-ceo-se-
nior-bosses-push-build-self-driving-cars (accessed 10.01.2020). 

2 L. Viski, Közlekedési büntetőjog, Budapest 1974, p. 69.
3 J. Shuttleworth, SAE J3016 Levels of Driving Automation, SEA, 07.01.2019, https://www.

sae.org/news/2019/01/sae-updates-j3016-automated-driving-graphic (accessed 20.02.2020).
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4. complete automation under specific circumstances without constant human 
monitoring;

5. complete automation.
The commonly used term ‘self-driving’ starts at the third category while 

categories 3-5 are referred to as HAV (highly automated vehicle). According to 
a common prediction, the fourth category will be available to consumers in a few 
years; Elon Musk was the most optimistic and in 2013 said he believed it a real 
possibility for a car to travel from New York to Los Angeles without human inter-
vention in 20174, but this turned out to be an over-ambitious prediction. 

ADVANTAGES OF SELF-DRIVING VEHICLES

Although several advantages can be listed starting from the optimization of 
our daily lives and traffic through self-driving and car-sharing, I will emphasize 
the aspect of decreasing the number of various road accidents. 

According, to WHO 1.3 million people die each year in traffic accidents5. In 
Hungary, 15,291 accidents resulting in injuries happened in 20196. Out of this, 
14,279 (93.38%!) can be attributed to driver error; 30 were caused by passengers, 
760 by pedestrians, 49 were due to technical issues and 173 happened due to 
‘other causes‘ (e.g. road quality)7.

A research study conducted in the USA in 2008 by the National Highway 
Traffic Safety Administration examined further the causes of accidents. If an AI 
replaces the driver, the number of accidents can (and will) decrease significantly 
– an AI does not become inattentive (3.2%), does not drive aggressively (1.5%) or 
try to overcompensate (4.9%)8. 

If we subtract accidents caused by drivers in the Hungarian example, we can-
not expect 93.38% fewer accidents – as more and more tasks are given to the AI, 

4 P. Eisenstein, A Driverless Tesla Will Travel From L.A. to NYC by 2017, Says Musk, nbc-
news, 20.10.2006, https://www.nbcnews.com/business/autos/driverless-tesla-will-travel-l-nyc-
2017-says-musk-n670206 (accessed 10.06.2019).

5 WHO, Road Traffic Injuries, WHO, 20.06.2022, https://www.who.int/news-room/fact-
sheets/detail/road-traffic-injuries (accessed 10.02.2023).

6 I choose to include the data from 2019 as the 2020 information was heavily affected by the 
COVID-19 lockdown. 

7 Hungarian Central Statistical Office (KSH): 2.4.3. Személysérüléses közúti közlekedési 
balesetek az előidéző okok szerint, KSH, 05.03.2021, https://www.ksh.hu/stadat_evkozi_2_4 (ac-
cessed 10.03.2023).

8 National Highway Traffic Safety Administration, Federal Automated Vehicles Policy – Ac-
celerating the Next Revolution In Roadway Safety, U.S. Department of Federal Transportation, 
2016, https://www.transportation.gov/AV/federal-automated-vehicles-policy-september-2016 (ac-
cessed 23.02.2020).
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the accidents attributed to the issues with the AI will increase. However, this 
increase will still be significantly fewer than the current number of accidents. 
Only from this aspect, the self-driving technology is a worth pursuing as it is 
beneficial and we have not even taken the other advantages into consideration.

CAN WE BLAME THE AI?

Although this essay emphasizes criminal liability of natural persons involved, 
we cannot skip the question that is pretty evident – can we blame AI?9 Although 
defining AI itself may lead to further issues (and is avoided due to the limitations 
of this essay), this topic only considers the AI in the forthcoming decade and not 
the far future filled with androids and other visions similar to those propose by 
sci-fi authors such as Philip K. Dick.

The short answer is no. From the perspective of continental law, the base of 
a criminal offence is the voluntary (intentional or negligent, but voluntary) act of 
a natural person10. However, a research paper written by American and German 
scholars examined the issue from several viewpoints11. 

To summarize the opinion of this research group, the answer is still no. Arti-
ficial intelligence does not understand the general prevention aim of the punish-
ment – for instance, AI does not have personal liberty or property (or if the law 
allowed the latter, AI would not understand such concept) hence imprisonment or 
a fine would not reach its goals. Switching AI off as a sort of ‘capital punishment’ 
may only reach its goal if we first gave the AI a ‘will to live’12 (I believe it would 
paint a rather negative picture about humankind to provide such a concept to any-
thing for the sole purpose to threaten them by taking it away).

Furthermore, AI does not make decisions based on a choice between mor-
ally good or bad. It acts as it has been programmed to do so. Even if the acts are 
seemingly performed on their own, these are results of pre-determined patterns 
and courses13. 

 9 For AI-related issues in general criminal law see I. Ambrus, A mesterséges intelligencia 
és a büntetőjog, ‘állam- és Jogtudomány’ 2020, No. 4, pp. 4–23. For more detail on self-driving 
cars see I. Ambrus, Az autonóm járművek és a büntetőjogi felelősségre vonás akadályai, (in:) K. 
Mezei (ed.), A bűnügyi tudományok és az informatika, Budapest–Pécs 2019, pp. 9–25 and I. Am-
brus, A közlekedési büntetőjog új kihívása a 21. században: az önvezető járművek, (in:) M. Hollán, 
K. Mezei (eds), A büntetőjog hazai rendszere megújításának koncepcionális céljai és hatásai, 
Budapest 2020, pp. 121–132. 

10 B. Gellér, I. Ambrus, A magyar büntetőjog általános tanai I., Budapest 2019, p. 180.
11 S. Gless, E. Silverman, T. Weigend, If Robots Cause Harm, Who is to Blame? Self-Driving 

Cars and Criminal Liability, ‘New Criminal Law Review’ 2016, No. 3, pp. 412–436.
12 Ibidem, pp. 423–424.
13 Ibidem, p. 11.
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Therefore, liability of natural persons related to technology has to be researched 
with utmost importance. If we can answer the complex issues by determining 
only the liability of natural persons, a solution available to every national criminal 
law can be established – if we have to take into consideration criminal liability 
of legal persons (i.e. a company behind an AI), the answer may be used by legal 
systems which acknowledge such responsibility, however, this concept conflicts 
with the criminal law of the majority of continental states.

CRIMINAL LIABILITY ON THE ROAD

Before addressing the issues of accidents caused by self-driving vehicles, 
we will take a look at the basic context of offences against traffic regulations. 
Although the examples are going to be provided by the Hungarian Criminal Code 
(Act C of 2012), the basic principles are not unique. 

The majority of offences against traffic regulations (and every one of them 
inspected in this essay) produce a result such an injury or death. To establish 
criminal liability, the prosecution has to provide evidence on the rules that the 
offender had violated before the accident – for instance, not yielding the right of 
way. However, a result and a violation of traffic regulation does not necessarily 
mean criminal liability – these two elements have to be connected. The textbook 
example is paradoxically an argumentum a contrario. In a hypothetical case, if 
the violation of the said regulation was that the defendant did not have the driver’s 
license at the time of the accident (for instance, the defendant had left it at home) 
and hit a cyclist while abiding by every other regulation, his criminal liability for 
the injury of the cyclist cannot be established. As the defendant would have hit 
the cyclist even with the license, there is no relation between the harm and the 
violation of a regulation14. Naturally, consequences could be established even in 
this case for the missing license; these would be less severe, and in most states, 
not even regulated by criminal (or regulatory offences) law. 

Although in the Hungarian criminal law traffic offences are regulated in 
a different chapter (Chapter XXII, where only the driver of a vehicle can be an 
offender), other jurisdictions do not use similar distinctions and would categorize 
an accident as negligent homicide or manslaughter. Nonetheless, this difference 
leads to interesting questions from the dogmatic standpoint. Since the aim of this 
essay is to try to establish a framework for accidents caused by self-driving vehi-
cles, the further questions about the causes and effects of those distinctions have 
to be examined through other essays.

14 L. Viski, 1974, op. cit., p. 373.
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Although the intention here is to approach the issue from a wider standpoint 
than the national law, I choose to include two offences from the Hungarian Crim-
inal Code so the various examples can be examined from a strictly continental 
standpoint. The two offences are called ‘dangerous driving’ (Section 234) and 
‘causing a road accident’ (Section 235).

Dangerous driving refers to causing direct endangerment to the life or phys-
ical integrity of another person or persons by the violation of traffic regulations 
on a public road or a publicly accessible private road. Therefore, the result of 
dangerous driving is the direct endangerment where the offender (the driver) has 
to act with a present intent. However, it has to be emphasized that the intent can 
only extend to the endangerment and not to any harm caused. To give an example, 
if someone commits an intentional ‘hit and run’ with my car, the offence will be 
an offence against life or health (such as homicide). If the result is more serious 
than the direct danger, the perpetrator can only be negligent towards said result 
(thus committing an aggravating circumstance of dangerous driving). To give 
an example, if a hypothetical offender sees his rival neighbor cycling down the 
road and drives dangerously close to his adversary to frighten him but miscalcu-
lates the distance and hits the neighbor breaking his leg, the offender commits an 
aggravated act of dangerous driving.

However, if the offender causes an accident by only negligence, the offence 
committed will be ‘causing a road accident’, meaning he caused grievous bodily 
injury to another person or persons by violating traffic regulations through neg-
ligence. It has to be noted that the violation of the traffic regulation can be inten-
tional, but the intent cannot extend to bodily harm or not even to direct danger. 
To give an example, if an offender drives over the speed limit intentionally, but 
causes a grievous bodily injury what could have been avoided by driving within 
the limit, the offence will be classified as causing a road accident although driv-
ing over the speed limit was intentional. 

The above summary of the Hungarian rules provides a clear view for the con-
tinental rules on traffic offences – the relevant factors when deciding between the 
offences are the result and the intent or negligence towards it. 

There is one final differentiating factor under Hungarian law: only the driver 
can commit the above-mentioned traffic offences – every other person would 
commit a similar offence (Section 240(2), usually an offence against life or 
health). For instance, where a passenger reaches for the steering wheel unexpect-
edly, and thus causes the car to hit a pedestrian, the passenger cannot be sen-
tenced as a driver, therefore the driver’s liability can only be established for traffic 
offences and the passenger will be liable for an offence against life or health (for 
instance, manslaughter).

Finally, another issue needs addressing: how to define AI or similar technol-
ogy in a criminal code? It is supposed to be an achievable goal for the legislator 
for the near future, which clearly goes beyond the scope of this essay. Therefore, 
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I choose a simplified yet practical approach: to slightly alter the questions asked. 
Instead of looking at the case of a computer hijacking vehicles commanded by arti-
ficial intelligence, I will be examining the issue of overtaking any vehicle using 
an electronic system. It is safe to assume that the higher the level of self-driving 
is, the more advanced the information system is. Nevertheless, the framework 
detailed below does not depend on the level of automation, but the actions of the 
perpetrator. However, this needs another definition that would address the soft- 
and hardware of vehicles on the road. To be consistent with the examples given, 
I am referring to the definition provided by the Hungarian Criminal Code as the 
said term provides a broad picture for such systems: “information system” shall 
mean equipment intended for the automatic processing, handling, storage and 
transmission of data or a collection of such devices that are interfaced”15. 

As regards criminal liability for accidents caused by self-driving vehicles, 
Ambrus stresses that the most appropriate approach would be to create a sui gen-
eris offence16; he also points out that, given the ultima ratio nature of criminal law, 
decriminalisation could also be a possible solution17. In the context of decrim-
inalisation, the proposition resonates with Gless and her co-authors18. I believe 
this approach is not yet applicable in the near future, where at most weak AI is 
expected to spread. I consider it more appropriate in this context to analyse the 
fulfilment of the conditions for permissible risk-taking, as described above, and 
to dispense with criminal liability on the basis of the teleological interpretation of 
the law by prosecutors and judges, rather than going the statutory route19.

In my view, Ambrus’s proposal for a sui generis definition is fully logical 
and well-supported, and I believe we can also achieve appropriate sanctioning of 
accidents caused by self-driving vehicles by amending the rules on the use of the 
framework displacement in traffic. For this purpose, the obligations of persons 
in the vehicle or other persons somehow involved with vehicle need to be prop-
erly regulated in the amendment of the Highway Code (or other legislation), and 
thus their liability can be examined within the framework of the current traffic 
offences of the Criminal Code. Also the applicability of the driver/external per-
son differentiation within the Criminal Code may need to be clarified only in 
relation to Article 240, but I do not consider this to be indispensable either. It is 
also important to note that certain concepts and rules relating to self-driving vehi-
cles have already appeared in domestic legislation: Annex 18 to Decree 6/1990 

15 Section 459(1)(15). It has to be noted that “an interface“ does not refer to a screen or a simi-
lar input device but a connection between the functionalities mentioned in the definition.

16 Ambrus I., Digitalizáció és büntetőjog, Budapest 2021, p. 196.
17 Ibidem, p. 197. 
18 Relying on these theories, it might be argued that robots are part of the “normal” risks of 

life, comparable to lightning or falling trees, see S. Gless et al., 2016, op. cit., p. 433.
19 The teleological interpretation of law is emphasised by B. Gellér, I. Ambrus, 2019, op. cit., 

pp. 139–140.
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(IV.12.) of the Ministry of Transport, Building and Urban Affairs contains the 
frequently cited 5+1 division for the definition of technology20. 

I am of the opinion that the traffic offences of the current Criminal Code, in 
particular the offences of road endangerment under Section 234(1) and road traf-
fic accidents under Section 235, constitute an adequate basis for determining lia-
bility, and that at most Section 240(2), which defines intraneus-extraneus persons, 
may be necessary. E.g. the essence of SAE 3 is that the driver should take control 
only when so ordered, so it is not inconceivable that in the absence of such a com-
mand he could engage in a completely different activity which makes it inherently 
more difficult for him to monitor the road (e.g. reading). Since the driving is con-
trolled by the technology itself, I think it is unnecessary (even counterproductive) 
for the driver to have an additional strict control loop. I would also consider it 
unnecessarily complicated to define detailed, taxative control obligations (e.g. 
the driver is obliged to check the correct choice of speed, following distance, etc. 
even in the absence of a warning), and instead I think a more general formulation 
would be more appropriate (e.g. the driver is obliged to ensure safe participation 
in traffic even in the absence of a warning); however, in this case the driver is not 
the only one who is monitoring the driving tasks, and is essentially expected to 
detect obvious errors by relying on the machine, so I would suggest that it will be 
up to the practice to tighten the control obligation more lightly. To give an exact 
example, there is a speed limit of 60 km/h before a slight bend on a main road. If 
a driver crosses it at 70 km/h and causes an accident as a result, he will be held 
liable for non-compliance, causality and the relevance of the two. In contrast, 
a different result can be reached if we take into account the confidence in the 
correct speed choice of the self-driving technology. For there is no significant 
difference between 60 and 70 km/h “by feel” (based on the lateral acceleration 
forces acting on the human body), the driver who has reasons to believe that the 
vehicle is travelling at the correct speed will not be held liable for lack of illegal-
ity. Conversely, if the driver senses an incorrect choice of speed on a bend, he will 
be under an obligation to intervene21.

On self-driving vehicles, I would also refer back to the objective reasonably 
raised by Ambrus, which is well understood in the case of this type of AI22. I 
maintain that, in criminal law terms, the liability of the natural person who is in 
the vehicle (or who drives the vehicle) would be alien to a domestic doctrine, and 
that objectification could be reflected in administrative sanctions. In the case of 

20 SAE International, SAE International Releases Updated Visual Chart for Its “Levels of 
Driving Automation” Standard for Self-Driving Vehicles, SAE, 11.12.2018, https://www.sae.org/
news/3544/ (accessed 10.02.2020).

21 1.5-1.8 m/s2 lateral acceleration is already noticeable but not/always unpleasant, while 
a more significant acceleration (2.5-5 m/s2) is.

22 See I. Ambrus, Az önvezető járművek várható hatása a közlekedési bűncselekményekre, 
‘Ügyészek Lapja’ 2018, No. 6, pp. 5–14. 
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traffic offences, in a number of situations, it is the perpetrator’s knowledge and 
the result that distinguishes one offence from another (e.g. an intentional direct 
danger constitutes the offence of endangering the road, while a negligent one 
constitutes the offence of disturbing traffic). Since the Misdemeanor Act refers 
to the concepts of the Criminal Code in its liability rules in Article 2(1), the rules 
set out above can also be applied to offences committed with self-driving cars23. 

For instance, there is a case where the driver of the first collision resulting 
in the death of a person outside of the vehicle is currently on trial for negligent 
homicide; she was indicted on September 2020 and after pleading not guilty, her 
trial was delayed in May 2021. The accident happened on the 18 March 2018 in 
Tempe, Arizona when the defendant working for Uber was using a Volvo XC90 
which was in full automation mode. The car misidentified the victim, a pedes-
trian, who was crossing the road at night-time and collided with her resulting in 
her death. Although this essay examines the liability strictly from the standpoint 
of the natural persons, it has to be noted that the prosecution determined that Uber 
as a company did not commit any crime24. In 2023 the human operator in the 
vehicle was sentenced to supervised probation. Finally, according to the report, 
prosecutor Tiffany Brady told the judge that the defendant had one job and one job 
only. And that was to keep her eyes on the road25.

CIVIL LIABILITY

Of course, the “acts” of self-driving vehicles give rise not only to criminal but 
also to civil liability. Thus, I would like to draw attention to a few more impor-
tant points. I will return to the example of self-driving vehicles in relation to the 
rules of civil law, as Eszteri considers the rules of dangerous operational liability 
described below to be applicable to all activities of artificial intelligence26. A typ-
ical consequence of traffic accidents is material damage, for which the Civil Code 

23 However, offences under the Rules Act should not be confused with traffic offences subject 
to administrative fines, which are defined in Government Decree 410/2007 (29.12.2007). This 
includes a number of infringements that are commonly known as traffic offences, but the essential 
difference is that in these cases the penalty is imposed on the operator of the vehicle – the wording 
of the Regulation does not allow for discretion, so that liability is objective.

24 D. Shepardson, H. Somerville, Uber not Criminally Liable in Fatal 2018 Arizona Self-Driv-
ing Crash: Prosecutors, Reuters, 5.03.2019, https://www.reuters.com/article/us-uber-crash-auton-
omous-idUSKCN1QM2O8 (accessed 20.02.2020). 

25 Backup Driver for Self-Driving Uber that Killed Arizona Pedestrian Pleads Guilty, The 
Guardian, 01.08.2023, https://www.theguardian.com/technology/2023/aug/01/uber-self-driv-
ing-arizona-deadly-crash (accessed 01.08.2023). 

26 D. Eszteri, A mesterséges intelligencia fejleszté sének és üzemeltetésének egyes felelősségi 
kérdései, ‘Infokommunikáció és Jog’ 2015, Nos 2–3, p. 16.
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provides for liability for non-contractual damages, including the rules of danger-
ous operational liability. This kind of liability is stricter and objective, as opposed 
to subjective liability. Pursuant to Section 6:535 of the Hungarian Civil Code, 
“[a]ny person who carries out an activity involving an increased risk is liable to 
pay compensation for the damage resulting therefrom”, and transport involves an 
increased risk, since even small movements can cause serious damage. Accord-
ing to the case law, motor vehicles typically fall into this category (as do all other 
mechanically powered devices), so that, as robotisation progresses, the applica-
tion of hazardous industrial liability becomes more widespread. To qualify for 
exemption, it must be proved that the damage was induced by an unavoidable 
cause outside the scope of the activity involving a high risk (an important con-
ceptual element is that force majeure can only be an external cause, e.g. a driver’s 
heart attack does not establish exemption). The operator, in whose interest the 
dangerous establishment is operated, is liable for the damage pursuant to Sec-
tion 6:53(1). It is considerably more difficult to resolve a case in the event of an 
encounter between self-driving cars (dangerous operations). Pursuant to Section 
6:539(1) of the Civil Code, it is the proportion of fault that needs to be examined, 
which can be traced back to the question of liability. However, given that civil 
liability – as opposed to criminal liability – can be established for legal persons, 
the reduced concept of the act and the liability of the natural person as an intrinsic 
criterion does not make it difficult to assess the issue.

WHAT (WHO) SHOULD THE ALGORITHM CHOOSE?

Finally, it is worth noting that with the advent of self-driving technology, pro-
grammers also need to decide on the question of applied ethics, in which the 
involvement of modern philosophy, psychology and sociology of law is essential.

A relevant question has been posed in many forms, one of the most succinctly 
formulated by Noah Goodall, clarified by Patrick Lin. The question in brief reads: 
“A self-driving car is about to face an inevitable collision. It can change its course 
in two directions, one to hit a helmet-wearing rider and one to hit a rider with-
out a helmet. Which is the right way?”27. But the question can be escalated fur-
ther. A fully self-driving car carrying one person senses that it could either drive 
straight into a school bus carrying 28 children, risking everyone’s lives, or change 
direction and drive into a ravine, which would result in the certain death of the 
person in the vehicle. If all persons have the same chance of survival in a colli-
sion, the question is how should AI be designed; should it always take the risk, 

27 L. Patrick, K. Abney, R. Jenkins (eds.), Robot Ethics 2.0: From Autonomous Cars to Artifi-
cial Intelligence, Oxford 2017, p. 21.
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or should it not take the risk and drive into the ravine, or should it make a quick 
calculation and only drive into the ravine if there is a chance greater than 1 in 30 
of someone being fatally injured in the collision? 

There is no clear, universally acceptable answer to this question, but one can 
argue for the correctness of each answer, given that the problem is not a new one. 
One starting point for ethical questions is the oft-repeated railway dilemma in the 
scenario where there are five unsuspecting people on one track (in some versions, 
five careless workers) and one person on another. A train speeds unstoppably 
towards the five and the track manager can decide – should he divert the track 
(almost certainly) killing the worker who stands alone if it saves the other five on 
the original track? The hypothesis is that social morals can be deduced from the 
answers to these questions, and thus translated into practice. However, it seems 
unnatural that we expect a self-driving vehicle to solve ethical dilemmas on the 
level of a university professor. 

In this context, I would also recommend visiting the most widely used test, the 
so-called “moral machine” website, created with the support of the Max Planck 
Society, the Massachusetts Institute of Technology and other renowned institu-
tions, which, if completed, can be part of a sample of tens of millions of people28.

CONCLUSION

As examined above, the concern of cybersecurity is not unique to self-driving 
technology, however, as autonomous vehicles become more and more prevalent 
in our daily lives, these issues have to be approached with paramount importance. 

This essay tried to examine the issues of criminal liability from a non-coun-
try-specific standpoint and to provide basic thoughts of a framework where crim-
inal liability of natural persons can be established. This short essay argues that 
significant (or any) amendments or changes to criminal offences are unneces-
sary and would even be detrimental. Creating a new offence called “hijacking 
a self-driving vehicle” would be confusing in the sentencing practice if we tried 
to incorporate it with the existing offences. 

The well-grounded definitions of intent and negligence can be used in whole 
in this technology-dependent topic which has several beneficial aspects from the 
standpoint of the continental doctrine: the criminal liability of legal persons does 
not have to be incorporated and the cases can be solved based on existing laws 
and practices.

Although it is safe to assume that the first serious accidents related to autono-
mous vehicles in Europe will generate a predicament irrespective of the national 

28 Moral Machine, https://www.moralmachine.net (accessed 05.03.2023).
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rules, I believe the current disciples of criminal law can provide firm answers 
after the initial dilemmas.

Nonetheless, this does not mean that any steps by the legislations are unneces-
sary as certain definitions and questions need settling. For instance, can a natural 
person travelling in a self-driving vehicle be considered as a driver and, if yes, 
what obligations will they have? However, these are concerns of administrative 
law. The criminal law as an instrument of the most severe sanctioning requires no 
substantial amendments to prepare for the upcoming changes. 

As Uj Péter, a Hungarian journalist, puts it, the discussions regarding the 
issues of liability lengthen the process of releasing self-driving vehicles for the 
wide public (which may lead to a decrease in the number of accidents) and show 
a seemingly weird choice of values regarding saving humans and the need to 
establish liability: “What is the problem with self-driving cars? The fact is that 
they cause far fewer accidents than human drivers in any situation, the only prob-
lem is that there is no one to hold accountable. So that’s where we are in the moral 
problem; there is more value in holding people accountable than in an intrinsic 
emotional need for people’s lives. So that’s where we are at the fundamental prob-
lem, isn’t it? The reason why they don’t allow self-driving cars is because there 
has to be someone responsible so that if you hit someone, you can end up being 
put in jail”29.
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Abstract

The study is devoted to an attempt to determine whether the analyses carried out at 
the level of the philosophy, theory and analysis and synthesis of criminal law, as well as 
the approaches presented in various criminological theories can be used in debates about 
the goals and functions of modern criminal law. The analyses carried out are based on 
the reconstruction of the current state of criminal law, dominated in many countries 
by penal populism. The coincidence of the repressiveness characteristic of the populist 
approach subordinated to the implementation of the concept of extreme deterrence, with 
the position of the legal elite as to the goals and functions of criminal law, illustrates the 
state of tensions and crises in which contemporary repressive law has found itself. The 
image of the public debate, characterized by the unambiguity of positions combined with 
the lack of perceptual openness to the views presented by the proponents of opposing 
approaches, provides a premise for the search for rational and verifiable arguments in 
disputes over the shape of criminal law. Given the limitations of the analysis and synthesis 
of criminal law in the sphere of disputes about values, an anthropological vision and 
a model of social structure make it reasonable to search for premises that order the debate 
about criminal law on other levels. In this regard, the study presents systemic approaches 
presented in the philosophy of criminal law combined with an attempt to justify that, in 
fact, complementary elements can be seen in them. Complementing the philosophical 
perspective is the plane of criminal law theory, on which one can also find elements that 
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are part of the universal approach to repressive law. Adding to this picture of modern 
criminological theories, the study presents the thesis that modern criminal law serves 
multiple, sometimes opposing functions justified by reference to other assumptions 
and models of social structure. The multiple functions of modern criminal law make it 
unreasonable to refer to the dichotomy capturing alternatively the functions and goals 
of criminal law either as an instrument for protection of socially valuable values or as 
a tool of management by repression. The text seeks to justify the position that modern 
criminal law performs, in part, both functions indicated above. At the same time, there 
are opportunities to rationally limit the use of criminal law instrumentally as a tool of 
management by repression in the interest of power and certain social groups. The science 
of criminal law, encompassing the following planes: theoretical and philosophical, can be 
a plane that provides premises and arguments to help resolve contemporary dilemmas. 
In particular, it seems that the approaches presented in the science of criminal law and 
criminology are not so much of an opposing and radically competitive nature, but are 
in fact harmonizing, containing a number of complementary elements in a complex set 
of assumptions and claims that make up a holistic approach to the criminal law system. 
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I. INTRODUCTORY REMARKS

Over the past half-century, we have been observing a clash between philo-
sophical and theoretical ideas about the goals and functions of repressive law in 
a constitutional democracy and the practical dimension of the establishment and 
application of criminal law norms based on manifestations of penal populism1. 

1 See J. Pratt, M. Miao, The End of Penal Populism; the Rise of Populist Politics, ‘Archives of 
Criminology’ 2019, No. 2(XLI), pp. 15 ff.; W. Zalewski, Contrology and Criminal Law: Genesis, 
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The classical approach to criminal law based on the protection of values and the 
subsidiarity of repression is in retreat2. A clearly discernible increase in the level 
of repressiveness justified by the need for politicians to respond to social conflicts 
and expect their smooth resolution3 justifies the thesis that repressive law is at 
a crossroads4. The tensions surrounding the shape of contemporary criminal law 
are synthesized in the form of an opposition: criminal law serving the protection 
of socially valued values and respecting the guarantee function against which 
criminal law treated as an instrument used in social conflicts in the interest of the 
authorities, an instrument of a kind of “social engineering”, in fact management 
by repression is contrasted5. The juxtaposition of possible approaches to the func-
tions and objectives of criminal law reveals a deeper ground of disputes, related to 
the vision of social structure, the opposition between consensual and conflictual 
models, political philosophy, in particular the choice between liberal and illib-
eral approaches (communitarian), and finally philosophical and anthropological 
assumptions well reflected in the opposition of indeterminism and determinism. 
Contemporary disputes concerning criminal law go far beyond analyses related 
to the analysis and synthesis and theory of repressive law, taking on the character 
of fundamental disputes, essentially concerning the philosophical, anthropolog-
ical, sociological and political-philosophical vision (image) of the individual and 
society and, consequently, of law. Their radicalism is fuelled by political disputes 
and the instrumental approach of representatives of the legislative and executive 
power to the functions and objectives of criminal law. The emotional colouring 
of the debates, reinforced by various versions of penal populism, causes their 
participants to display a tendency towards a one-dimensional view of the world, 
in which advocating one possible vision of the individual, society and the law 

Current State, Perspectives, ‘Studia Iuridica Lublinensia’ 2021, No. 2(30), pp. 383 ff.; W. Wróbel, 
Prawo karne a standardy konstytucyjne, (in:) M. Mozgawa, P. Poniatowski, K. Wala (eds), Aktu-
alne problemy i perspektywy prawa karnego, Warsaw 2022, pp. 13 ff.; P. Kardas, Współczesne 
koncepcje ujmowania podstaw odpowiedzialności karnej oraz ich wpływ na stanowienie i stoso-
wanie prawa, (in:) M. Mozgawa, P. Poniatowski, K. Wala (eds), Aktualne problemy i perspektywy 
prawa karnego, Warsaw 2022, pp. 49 ff.

2 See J. Giezek, W poszukiwaniu podstaw odpowiedzialności karnej we współczesnym prawie 
karnym oraz możliwości ich naukowego uzasadnienia, (in:) M. Mozgawa, P. Poniatowski, K. Wala 
(eds), Aktualne problemy i perspektywy prawa karnego, Warsaw 2022, pp. 24 ff. 

3 See J. Pratt, M. Miao, 2019, op. cit., pp. 15 ff.
4 See W. Zalewski, 2021, op. cit., pp. 383 ff.; D. Garland, The Culture of Control: Crime and 

Social Order in Contemporary Society, New York 2002, pp. 23 ff.; W.R.P. Kaufman, Honor and 
Revenge: A Theory of Punishment, Dordrecht-Heidelberg-New York-London 2013, pp. 45 ff. 

5 This is how criminal law has been characterised in anti-naturalist criminology, as well as 
works devoted to analysing the phenomenon of penal populism. See more extensively J. Pratt, 
M. Miao, 2019, op. cit., pp.15 ff.; K. Krajewski, Teorie kryminologiczne a prawo karne, Warsaw 
1994, pp. 41 ff.
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automatically prejudices the rejection of the alternative approach in its entirety6. 
Hence, modifications in criminal law aimed at increasing repressiveness and 
stronger protection of general (social, group) values, reinforced by the convic-
tion that criminal law is suitable for effectively solving social problems by means 
of an appropriately shaped, i.e. harsh, criminal policy, which justifies the wide-
spread use of this instrument of social control, are treated as a manifestation of 
the instrumental use of criminal law for political purposes7, which is a long-de-
layed reminiscence of the real socialist or authoritarian period8.

The increase in repressiveness is considered a sign of civilizational backward-
ness, an attitude that violates in an elementary way the modern penal and crimi-
nological paradigm9. It violates constitutional standards, including, in particular, 
rules and principles relating to citizens’ rights and freedoms10. Opponents of an 
increase in repressive measures aimed at management by repression are accused 
of failing to understand the way in which the individual functions in society, of 
ignoring the importance of the impact of severe punishment, of an attitude geared 
to protecting the offender combined with ignorance of the rights of the victim and 
of society, and finally of failing to see that leniency towards offenders encourages 
crime, and thus not only fails to counteract it, but paradoxically stimulates it11.

 6 See D. Garland, Punishment and Modern Society. A Study in Social Theory, Oxford 1990, 
pp. 250 ff.

 7 See KIPK Opinions: Populist amendment of the criminal law. Act of 7 July 2022 on amend-
ing the Act – Penal  Code and certain other acts (Senate print no. 762) – publication date 19 July 
2022; Opinion on the Act passed by the Sejm of the Republic of Poland at its 12th session of 4 June 
2020 on interest subsidies for bank loans granted to ensure financial liquidity for entrepreneurs af-
fected by COVID-19 (Senate print no. 142) – date of publication 15 June 2020; Opinion on the Res-
olution of the Senate of the Republic of Poland of 24 May 2019 on the Act amending the Act – the 
Penal Code and certain other acts, passed by the Sejm of the Republic of Poland at its 81st session 
on 16 May 2019 – publication date 9 June 2019; Statement of 15 June 2019 on the announcement 
posted on the website of the Ministry of Justice on 15 June 2019: “Ministry of Justice sues Jagiel-
lonian University professors for lying“ – date of publication 15 June 2019.

 8 Public debates use the expression that the changes take criminal law back 50 years to the 
period of real socialism.

 9 See KIPK Opinions: Populist amendment of the criminal law. Act of 7 July 2022 on amend-
ing the Act – Penal Code and certain other acts (Senate print no. 762) – publication date 19 July 
2022; Opinion on the Act passed by the Sejm of the Republic of Poland at its 12th session of 4 June 
2020 on interest subsidies for bank loans granted to ensure financial liquidity for entrepreneurs 
affected by COVID-19 (Senate print no. 142) – publication date 15 June 2020); Opinion on the 
Resolution of the Senate of the Republic of Poland of 24 May 2019 on the Act amending the Act – 
Penal Code and certain other acts, passed by the Sejm of the Republic of Poland at its 81st session 
on 16 May 2019 – publication date 9 June 2019; statement of 15 June 2019 on the announcement 
posted on the website of the Ministry of Justice on 15 June 2019: “Ministry of Justice sues Jagiel-
lonian University professors for lying” – date of publication 15 June 2019.

10 Cf. W. Wróbel, 2022, op. cit., pp. 13 ff.
11 This was the rationale behind the increasingly repressive changes in the draft amendment 

to the Penal Code presented to parliament in 2022.
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Contemporary disputes about the shape of criminal law seem to leave no room 
for any compromise. The proponents of opposing approaches consistently present 
an attitude that is an expression of their conviction of the exclusive or “only right” 
character of their paradigm and the total nonsensicality of other approaches12. 
Unambiguous and radically opposing positions are presented in the public debate. 
In this state of affairs, an insight into the essence of the disputes, taking into 
account contemporary aspects of the philosophy of criminal law and concepts 
presented in criminology, seems to be sufficiently justified. The fundamental aim 
of the analysis is to try to answer three basic questions.

Firstly, can the science of criminal law, encompassing the following levels: 
analytic and synthetic, theoretical and philosophical, prove helpful in resolving 
contemporary dilemmas concerning the aims and functions of criminal law? 

Secondly, are the approaches presented in the science of criminal law and 
criminology really contradictory and radically competitive, or can we find com-
plementary elements in them? 

Thirdly and finally, is there a real and radical opposition between viewing 
criminal law as an instrument for the protection of values and treating criminal 
law as a tool for the management of social conflicts in the interests of power, or 
does criminal law perform partially both functions indicated above?

II. THE CURRENT STATE OF CRIMINAL LAW

From the perspective of criminal law-making and application since at least 
the Thatcher era, criminal law13 is increasingly acting as a tool for social gov-
ernance14. Its use as an instrument to obtain and exercise power “from above in 
a society increasingly experienced as rudderless and out of control”15, observed 
globally from New Zealand, the USA, the countries of western Europe to the 
fledgling constitutional democracies of central and eastern Europe, is based on 
the instrumental use of criminal law by political and economic elites, for the pur-

12 See K. Krajewski, 1994, op. cit., p. 142.
13 For the diagnosis relating to contemporary Polish criminal law, see studies in the collection: 

M. Mozgawa, P. Poniatowski, K. Wala (eds), Aktualne problemy i perspektywy prawa karnego, 
Warsaw 2022.

14 By social governance I mean the use of criminal law in the sphere of resolving social con-
flicts in the interests of power. In other words, an approach characteristic of penal populism. Social 
governance through criminal law is to be distinguished from the treatment of criminal law as an 
instrument of social control. See J. Pratt, Penal Populism, New York 2007, passim. Cf. also reflec-
tions offered in K. Krajewski, 1994, op. cit., pp. 13 ff.

15 J. Pratt, M. Miao, 2019, op. cit., p. 16.
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suit of particularistic goals16. Penal populism has been integrated into the devel-
opment of populist policies and is used to justify the punishment and control of an 
ever-widening range of people considered to be enemies of society17. It has signif-
icantly altered modern societies’ approach to the idea of crime and punishment. It 
has brought a different distribution of emphasis, manifested in a shift away from 
the protection of the individual from potential abuse by the state of the power to 
punish, towards the use of penal instruments by the authorities to protect society 
from the individual18. 

In the populist view, in all its varieties, criminal law and punishment become 
an instrument of governance through repression19. Protection of values20 is at 
best subsidiary in nature, since the primary purpose of criminal law is to resolve 
real or apparent social conflicts21 and to pursue specific political objectives. This 

16 On the understanding of these terms, see ibidem, pp. 15 ff.
17 In this respect, intentionally or accidentally, populist conceptions refer to the theoretical 

approach to criminal law presented by German science, especially G. Jakobs, who promotes the 
concept of enemy criminal law. See more in G. Jakobs, Strafrecht. Allgemeiner Teil. Die Grund-
lagen und die Zurechnungslehre, 2. Auflage, Berlin-New York 1993, pp. 44 ff.; G. Jakobs, Buerg-
erstrafrecht und Feindestrafrecht, in: Y. Hsu (ed.), Foundations and Limits of Criminal Law and 
Criminal Procedure – An Anthology in Memory of Professor Fu-Tsen Hung, Taipei 2003, pp. 41 
ff.; G. Jakobs, 1993, op. cit.

18 The mechanism of criminalisation of the so-called vat crimes (Article 271a of the Penal 
Code and Article 277a of the Penal Code), consisting in issuing an unreliable VAT invoice, without 
the necessity to demonstrate that such behaviour was of any significance from the point of view 
of property interests of the State Treasury or other entitled entities, seems to be based on such an 
assumption. In this case, using the construction of substitute criminalisation in the foreground of 
the infringement of a legal good, with the use of the construction of abstract exposure, behaviours 
devoid of sufficient illegal content to be included in the category of crimes were criminalised in 
order to deter and declaratively protect the society from the consequences of tax fraud. In essence, 
a criminal law mechanism has been constructed to achieve certain political objectives.

19 As indicated by Pratt and Miao, “since the late 1980, the penal expectations of many demo-
cratic societies have undergone dramatic changes. These include, on the one hand, large increases 
in imprisonment rates and, on the other hand, the growth of preventive criminal law, intended to 
control the conduct and movement of particular segments of the population thought to be at risk of 
committing crime, rather than sanctioning them for crimes they have actually committed” – 2019, 
op. cit., p. 16. See also D. Garland, 2002, op. cit., passim. 

20 The problem involves not so much the declarative indication of the protection of values as 
the basic aim of criminal law, but rather the manner of selecting objects or states of affairs consid-
ered valuable and subject to protection. J. Giezek aptly points out that the creation of a catalogue 
of goods deserving legal protection and the recognition that certain states of affairs are such goods 
is not a scientific problem, and its solution depends on a number of factors, which are rather 
classified as the sphere of political philosophy, which means that there is a considerable scope of 
discretion in this respect. The choices of values protected by law are not verifiable in terms of the 
paradigm of science. J. Giezek, 2022, op. cit., pp. 34 ff.

21 It is interesting that the view of criminal law as an instrument for conflict resolution is also 
presented in approaches that are an alternative to penal populism. P. Wilinski sees criminal law 
as “(...) an instrument for the elimination of conflicts in society”. He assumes that it “serves to re-
solve and prevent conflicts between individuals and within society”, adding later in the argument 
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approach is based on the belief in the omnipotence of criminal law, the ability to 
effectively solve social problems through specific criminal policies22. The result 
has been a steady increase in the punitive nature of criminal law systems, a rad-
ical increase in the degree of prizonisation of the people23, and the emergence of 
new grounds for criminal liability, including for behaviour which does not violate 
socially valued values but merely poses a concrete or abstract threat to them24. 
Finally, it leads to complete ignorance of the relationship between the rise or fall 
in crime rates and the shape of the criminal justice system25. Repressiveness has 
become a function of political assumptions, shaped by controlled public opinion. 
Where there is an increase in crime, such as in the USA in violent crime, populist 
tendencies are only further reinforced.

In this state of affairs, it is understandable that there is a growing frustration 
among intellectual circles engaged in analyses of the aims and functions of crim-
inal law and punishment, whose position is not only not taken into account in the 
process of law-making and application, but is increasingly less heard in the public 
space26. The fact that the populist approach is based on a programmatic rejection 
of the position presented by the legal elite is only one factor in the helplessness of 
the representatives of the rational approach to criminal law. Equally important is 
the role played by economic changes, the increase in wealth disparity, the decline 
in living standards, the precarity of the middle class, and finally the economic cri-

that “criminal law serves to resolve only certain conflicts, namely those caused by the committed 
crime” – Zarys teorii konfliktu w prawie karnym, Warsaw 2020, pp. 15–16. In a different way, 
treating criminal law as an instrument enabling the resolution of conflict between the perpetrator 
and the wronged party on the basis of agreement, forgiveness, expiation and repair of damage, the 
possible functions of repressive law are presented by P. Kardas, Zarządzanie konfliktem, Kraków 
2019, passim.

22 See D. Garland, 1990, op. cit., pp. 250 ff.; K. Krajewski, 1994, op. cit., pp. 148 ff.
23 See B. Obama, The President’s Role in Advancing Criminal Justice Reform, ‘HLR’ 2017, 

No. 3, Vol. 130, pp. 812 ff. 
24 The justification for criminalisation in this respect is based on the conception of the pro-

tection of a legal good in the foreground of its infringement. See more in D. Gruszecka, Ochrona 
dobra prawnego na przedpolu jego naruszenia. Analiza karnistyczna, Warsaw 2012. Cf. M. Dą-
browska-Kardas, Analiza dyrektywalna przepisów części ogólnej kodeksu karnego, Warsaw 2012, 
passim.

25 However, it should be noted that referring to the parameter of an increase in crime (e.g. 
significant) as a justification for changing criminal law towards increased repressiveness, perhaps 
unintentionally by those presenting this position, is a manifestation of treating criminal law as 
a tool of management through sanction (repression). Of course, this does not exclude treating crim-
inal law as an instrument of social control and a tool for the protection of values. It does, however, 
lend weight to the thesis that an increase in repressiveness can be a tool to reduce crime levels, 
which the very fact of an increase in the number of crimes committed justifies an increase in 
repressiveness. Such an approach may prove troublesome when confronted with penal populism.

26 The hallmark of penal populism is anti-intellectualism, a conscious and consistent disre-
gard for the guidance of the legal elite, combined with the shaping of an image of criminal law 
based on intuitions and political assumptions reinforced by ‘guided’ public opinion.
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ses occurring with great frequency, phenomena such as pandemics, the increase 
in the sense of threat and insecurity27. These generate social conflicts creating 
a conducive climate for populist demands. To some extent, criminal law acts as 
a substitute instrument. The disproportionate severity of punishment creates the 
hope of regaining a sense of security and social standing. It is sometimes seen 
as an instrument of compensatory justice, depriving offenders of the benefits of 
crime and social standing28.

In debates on criminal law, arguments related to constitutional determinants 
of the purpose and limits of the public ius puniendi, the functions of criminal law 
in a system based on the rule of law, the importance of limits to repression related 
to the concept of human rights are gradually losing their relevance29. References 
to the common values on which modern liberal societies are based no longer play 
a significant role. 

In this state of affairs, the fundamental problems of criminal law philoso-
phy and theory, as well as criminological theories, assume particular importance. 
A return to the sources, combined with an attempt to search for a rationally based 
model that takes into account the contemporary model of public debate on ius 
puniendi, seems necessary if we want to preserve the elementary sense of crimi-
nal law and punishment30. Indeed, critical analyses to date have not been success-
ful, a good example of which is the abundance of research on the phenomenon 
of penal populism31. The ostentatious disregard for the demands and criticisms of 
legal representatives leads to a pessimistic view of the possibility of an effective 
scientific and convincing explanation of the basis, purpose and function of crim-

27 See D. Garland, 1990, op. cit., pp. 250 ff.; K. Krajewski, 1994, op. cit., pp. 148 ff. 
28 See P. O’Malley, Crime and Risk, London 2010, pp. 23 ff.
29 It is interesting that arguments related to constitutional rules and principles, referring to the 

model of pro-constitutional interpretation, interpretation in accordance with the Constitution and 
the mixed model of control of constitutionality of the law by the courts are currently, in principle, 
completely ignored in the process of interpretation and application of criminal law. See more in 
M. Gutowski, P. Kardas, Wykładnia i stosowanie prawa w procesie opartym Na Konstytucji RP, 
Warsaw 2017, passim.

30 It is aptly pointed out in the literature that some criminological theories are saturated with 
anti-positivist and anti-Enlightenment elements. In this last respect, in particular with regard to 
the guarantee function of criminal law, one has to agree with Krajewski who emphasizes that “(...) 
anti-Enlightenment should not be understood as anti-rationality. For its essence is the rejection of 
the belief in unlimited possibilities of solving social problems, including the problem of crime, by 
means of penal or social policy shaped in a rational way on the basis of scientific premises. In other 
words, what we are dealing with here is an abandonment of the belief in the possibility of creat-
ing an unambiguous and effective positive programme to combat crime based on criminological 
knowledge. (...) This does not, however, imply a rejection of rationalism, but merely basing it not 
so much on positive knowledge, but primarily on negative knowledge’ – 1994, op. cit., pp. 148–149.

31 See N. Curato, Politics of Anxiety, Politics of Hope: Penal Populism and Duterte’s Rise to 
Power, ‘Journal of Contemporary Southeast Asian Affairs’ 2016, No. 35(3), pp. 91 ff.; M. Anselmi, 
Penal Populism in the Multi-populist Context of Italy, (in:) P. Blokker, M. Anselmi (eds), Multiple 
Populism. Italy as Democracy’s Mirror, London 2019, passim.
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inal responsibility32. An attempt to seek answers to the question of the functions, 
objectives and consequences of the application of criminal law in contemporary 
liberal societies33, based on a critical approach to the concepts presented in this 
area, seems fully justified. In order to provide a vision of the aims and func-
tions of the public ius puniendi, it is worth taking as a starting point the oppo-
sites quoted in the title of this paper: protection of values or disposition through 
repression. The clash between the instrumental application of criminal law34, with 
a values-based approach to the protection of values as an expression of placing 
criminal law on a moral foundation35, should be the starting point of any debate 
on the issue of the aims and functions of punishment36. 

III. THE NATURE AND PERSPECTIVES OF CRIMINAL LAW 
DISPUTES

Although the basis for emotional debates about criminal law are specific 
instances of normative changes aimed at increasing the repressiveness of the 
system and the intensive protection of the authorities’ preferred values based on 
harsh, often prima facie disproportionate and community-affecting37, punishment, 
just a slightly deeper look into the rationale behind the successive modifications 
reveals a radically different approach to the fundamental issues. In particular, we 

32 See J. Giezek, 2022, op. cit., pp. 24 ff.
33 See M. Królikowski, Sprawiedliwość karania w społecznościach liberalnych. Zasada 

proporcjonalności, Warsaw 2005, pp. 23 ff.
34 By instrumentality I mean here the use of the criminal law to achieve an objective other 

than the administration of justice for the historical act committed. Such an objective is generally 
a deterrent and preventive effect of punishment. See, inter alia, R. Posner, Ekonomiczna teoria 
prawa karnego, ‘Ius et Lex’ 2007, No. 1(V), pp. 34 ff.

35 See A. Wąsek, Prawo karne – minimum moralności? ‘AUMCS Lublin’ 1984, No. 3(XXXI), 
Sectio G, pp. 35 ff.; J. Stelmach, Próba systematatyzacji treści moralnych występujących w pol-
skim kodeksie karnym z 1969 roku, ‘ZNUJ, Prace z Nauk Politycznych’ 1979, No. 12, pp. 93 ff.; 
B. Wróblewski, Studia z dziedziny prawa i etyki, Wilno 1934, pp. 164 ff.; B. Wróblewski, Prawo 
karne a moralność. Szkoła humanistyczna prawa karnego, Warsaw, Library of “Gazeta Admini-
stracji i Policji Państwowej”, Vol. V, (no date or place of publication); K. Buchała, Koncepcje po-
lityki kryminalnej w pracach Bronisława Wróblewskiego, ‘SP’ 1983, No. 3, pp. 9 ff.; K. Szczucki, 
W poszukiwaniu legitymizacji etycznej zasad karnej, Warsaw 2020, pp. 12 ff.

36 See R. A. Duff, Towards a Modern Legal Moralism, ‘Criminal Law and Philosophy’ 2014, 
No. 1(8), pp. 217 ff. 

37 An example of this type of legislative activity can be seen in the provisions introduced into 
the Penal Code in 2017 typifying so-called vat crimes, criminalising attacks on tax documents, 
punishable by up to 20 years’ imprisonment. In order to be held criminally liable, it is not even 
required to establish that a specific exposure of the property interest of the State Treasury or other 
legitimate entities has been created.
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are dealing here with the vision of society adopted as the basis of the proposed 
solutions, which allows for contrasting the conflictual approach, characteristic of 
the supporters of change, with the consensual one adopted by the opponents of 
change. An important role is also played by the issue of beliefs as to the possibility 
of effective resolution of social problems through appropriately shaped repres-
sion, including, in particular, the belief in the effective implementation by crimi-
nal law of a general preventive function, treated as a deterrent38. It is based on the 
belief that the ultimate purpose of criminal law itself, and in particular the use of 
punishment, is to control crime, manage the behaviour of offenders and minimise 
harm39. A significant role in this approach is played by differences as to the way 
in which constitutional standards are reconstructed and, consequently, the limit-
ing significance of constitutional standards, including in particular the principle 
of human dignity and its importance in terms of eliminating the instrumental, 
socially subordinated use of criminal law, including in particular sanctions40. On 
a constitutional level, the differences in the understanding of the guarantee stand-
ards stem at least in part from differences in political philosophy. Those in favour 
of increasing repressiveness and treating criminal law as a tool of management 
by repression show a preference for an illiberal approach. Opponents of these 
changes, opting to leave the classical model of criminal law in place, take liberal 
philosophy as their basis. There is a not insignificant sympathy for determinism 
or indeterminism, including in particular the possibility of basing repression on 
grounds other than personal guilt and the proportionality of the sanction to the 
gravity of the act41. Finally, an important element is the approach to the social 
consequences of a particular way of shaping the criminal law model, including 
the effects well reflected by concepts of social labelling, economic theories of 
punishment and criminal law42, and the possibility of a complementary approach 
to at least some of the assumptions outlined above. The approach underpinning 
the modification of criminal law towards increased repressiveness is based on 

38 The model of criminal law change in Central and Eastern European countries, including 
Poland in particular after 2016, seems to be based on this belief.

39 See W.R. P. Kaufman, 2013, op. cit., pp. 19 ff; W. Zalewski, 2021, op. cit., pp. 383 ff.; 
R. Posner, 2007, op. cit., pp. 34 ff. 

40 The proponent of neo-retributivism, J. Kochanowski, wrote about this issue in an interest-
ing way, pointing out that the neo-retributivist approach and the economic theory of criminal law 
are based on respect for the dignity of the offender, based on the assumption of influencing the of-
fender’s decision-making by shaping its premises. Both treat the offender subjectively. In contrast 
to the utilitarian approach, which declaratively respects the assumptions of the liberal approach, 
but in reality pursues concepts of social engineering through re-socialisation. J. Kochanowski, 
Ekonomiczne podejście do przestępczości, ‘Ius et Lex’ 2007, No. 1(V), pp. 10–11. 

41 See R. Posner, 2007, op. cit., pp. 15 ff. 
42 See, inter alia, ibidem, pp. 15 ff.; M.A. Cohen, Ekonomiczne podejście do przestępczości: 

równoważenie korzyści i kosztów, ‘Ius et Lex’ 2007, No. 1(V), pp. 75 ff.; J. Stelmach, B. Brożek, 
W. Załuski, Dziesięć wykładów o ekonomii prawa, Warsaw 2007, pp. 139 ff.
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the juxtaposition of a rehabilitative approach to it43. It refers to neo-retributivism 
and economic theories of criminal law, assuming that both approaches, although 
competing, are to some extent utilitarian in nature, referring to the purposive 
functions of criminal law44. What is particularly important, however, is that they 
are treated as the opposite of “another kind of utilitarianism, which is the idea 
of a rehabilitative approach to criminal law”. It is treated by the proponents of 
changes that increase repressiveness as a kind of social engineering, despite the 
use of liberal slogans. The previous approach to criminal law based on the con-
cept of re-socialisation, adopted as opponents of this approach, emphasised a 
priori, has persisted over the years despite the lack of evidence of its effective-
ness. It has meant an instrumental approach to the offender, based on an often 
unintentional determinism that precludes taking into account the dignity of the 
offender and basing liability on guilt as a foundation for proportionate punish-
ment45. Consequently, disillusionment with an approach based on the declarative 
protection of values, in fact utilitarian in its aspect of improving or correcting 
the offender through rehabilitation in prison, formed the basis of an alternative 
approach, directed way from the erroneous “(...) influencing the offender, which 
is in fact his objectification (...)”, towards “influencing his decisions by shaping 
his rationale – with the freedom to choose his course of action46.” “This is how 
the aims and functions of criminal law capture neo-relativism and an economic 
approach to the law by treating the offender subjectively”47. In order to address, 
to some extent, the contentious issues, it is worth looking at criminal law from 
a somewhat broader perspective, which also takes into account these concepts. 

This makes it possible to assume that in order to analyse the opposites in 
question – treating criminal law as an instrument for the protection of values or 
as an instrument of social management through repression – one should reach 
back to the differences related to individualistic and communitarian models of 
society48 and to a liberal, paternalistic or community-based justification of pun-
ishment. Let us consider consensual and conflictual visions of social structure. 
Let us consider contemporary perspectives on the relationship between morality 

43 See, in particular, A. von Hirsch, Uzasadnienie istnienia I wymiaru kary we współczesnym 
retrybutywizmie, ‘Ius et Lex’ 2006, No. 1(IV), pp. 47 ff.; J. Kochanowski, 2007, op. cit., pp. 10 ff.

44 See more extensively R. Posner, 2007, op. cit., pp. 20 ff.; M.A. Cohen, 2007, op. cit., 
pp. 113 ff.

45 See, in this regard, the extremely interesting reflections of K. Krajewski, 1994, op. cit., 
pp. 23 ff. and the literature cited therein.

46 See J. Kochanowski, 2007, op. cit., pp. 10 ff.
47 See ibidem.
48 See A. Wąsek’s interesting comments and also a sign of the times concerning the Marx-

ist moral doctrine (which undoubtedly has a social, anti-individualistic character), 1984, op. cit., 
pp. 50 ff. See also J. Nowacki, Problem moralnej indyferentności przepisów prawa pozytywnego, 
‘ZNUŁ, Nauki Humanistyczno-Społeczne’, Series I, 1966, Vol. 47.
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and law49 as well as communicative functions of punishment as a means of insti-
tutional condemnation or a secular form of penance50. Let us acknowledge that 
criminal law is a conventional instrument for the settlement of conflicts caused 
by the commission of a criminal offence51. Finally, a critical return to the assump-
tions of neo- retributivism, particularly proportionality as a limiting principle 
with a significant function at the level of criminal law making and application, is 
called for52. In terms of proportionality, let us give due weight to its materiality 
and relativeness53. Let us consider the aspect of the effectiveness of criminal law, 
also in its general-preventive sphere, without losing sight of the restorative per-
spective associated with restorative justice concepts. 

Against such a background, it will be possible to present contemporary 
assumptions and social expectations regarding the aims and functions of crim-
inal law and punishment. In the further perspective, an attempt will be made to 
build a theory allowing to maintain proper proportions between the protection of 
values, adequately shaped in the sphere of internal and external relations, and the 
elements of managing the conflict resulting from the fact of committing a crime, 
which in any civilised system should not take the form of instrumental social 
control through repression and fear. 

Disputes about the shape and functions of criminal law have several facets. 
From the perspective of the analyses conducted here, four deserve emphasis: 
philosophical-legal, criminological, theoretical and analytic and synthetic. Each 
of them offers a view of criminal law from a different perspective, uses differ-
ent methods, and, finally, is based on different assumptions and has limitations 
immanent to the area to which it refers. Disputes about criminal law conducted in 
the context of the ever-increasing importance of penal populism are conducted in 
a different way depending on the place, tradition, legal system or importance of 
the political context. In Poland, the debate, which has been conducted with great 
intensity since 2016, is strongly marked by two aspects: the view of criminal 
law from the perspective of constitutional standards, treated as determinants of 
the limits of repression that does not violate civil rights and as guarantee limits 
expressed in the Constitution54, and a view of the criminal law system from the 
perspective of analysis, synthesis and interpretation of the law in force. The state 
of analysis is somewhat different in countries of the Anglo-Saxon culture, where 

49 K. Krajewski, 1994, op. cit., pp. 5 ff.
50 See more in R.A. Duff, Karanie obywateli, ‘Ius et Lex’ 2009, No. 1(IV), pp. 34 ff.
51 See more in P. Wiliński, Zarys teorii konfliktu w prawie karnym, Warsaw 2020, pp. 32 ff.; 

P. Kardas, 2019, op. cit., passim.
52 See more in A. von Hirsch, 2006, op. cit., pp. 47 ff.
53 See more in A. Ashworth, Kryteria ustalania proporcjonalności wyroku, ‘Ius et Lex’ 2006, 

No. 1(IV), pp. 133 ff.
54 See, in particular, M. Gutowski, P. Kardas, 2017, op. cit., pp. 90–121 and pp. 384–444; 

P. Kardas, Prawo karne w świetle standardów konstytucyjnych, ‘PiP’ 2022, No. 10, pp. 91–106; 
W. Wróbel, 2022, op. cit., pp. 13 ff.
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a criminological approach is clearly dominant, taking into account the whole 
spectrum of contemporary theories and a view from the perspective of crim-
inal law philosophy and theory. Consequently, locally, disputes about criminal 
law are conducted in the context of compliance with constitutional standards and 
systemic consistency and structural correctness. From a methodological point of 
view, they are based on a constitutionally oriented analysis, synthesis and inter-
pretation of criminal law as it is. In the Anglo-Saxon view, it is based on a philo-
sophical and criminological approach, supplemented by economic and pragmatic, 
social or sociological aspects.

IV. THE PLANE OF CRIMINAL LAW PHILOSOPHY AND 
DISPUTES ABOUT CRIMINAL LAW

From the perspective of the philosophy of criminal law (and also, to some 
extent, from a theoretical perspective), the dominant strand of the criminal jus-
tice thought is still based on the assumption that the repression of an individual 
under the public ius puniendi is justified by the violation of the essential values 
protected by the law of the land55. It is based on the hypothesis of social consensus 
as to the socially valuable goods requiring criminal law protection combined with 
a consensual model of social order56. The presumption that repression is based 
on observance of the ultima ratio principle of criminal law and that its unitary 
dimension respects the principle of proportionality between the gravity of the act 
committed and the degree of severity of the offence inflicted on the perpetra-
tor constitutes justification and sets the limit of the public ius puniendi57. In this 
approach, criminal law is first and foremost an institutional tool for the protection 
of socially valued values, serving a broader social interest resulting from the con-
sensual acceptance of the criminalisation of certain behaviour58. In this sense, it 
is an instrument of social control and steering. It serves the general public and not 
the pursuit of power interests. In spite of the competing approaches to the aims 
and functions of criminal law and punishment presented within this current, it 
is accepted that its basic justification is the offender’s violation of a good whose 

55 In Polish literature such a position is consistently presented by A. Zoll, O normie prawnej 
z punktu widzenia prawa karnego, ‘KSP’ 1990, pp. 77 ff. From the perspective of criminological 
theories, it at least conclusively refers to the consensual picture of social order and criminal law. 
See more in K. Krajewski, 1994, op. cit., pp. 10 ff.

56 For more see K. Krajewski, 1994, op. cit., pp. 12 ff.
57 The views of proponents of neo-retributivism are based on similar assumptions, although 

leading to a slightly differently shaped vision of criminal law. See, inter alia, A. von Hirsch, 2006, 
op. cit., pp. 47 ff.; M. Królikowski, 2005, op. cit., pp. 54 ff.

58 Cf. K. Krajewski, 1994, op. cit., p. 142.
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importance justifies protection by repression59. Any other functions ascribed to 
punishment and criminal law are treated as peculiarly subsidiary60. The disputes 
conducted around the interrelationship between the disadvantage proportional to 
the negative gravity of the act and the other objectives that can be pursued through 
criminal law and punishment do not question the assumption that the main justifi-
cation and justification of punishment is the violation of a socially valuable good. 
The harm or damage caused by the commission of an offence is the primary justi-
fication for punishment61. This approach is based on a consensual vision of social 
structure linked to the assumption of indeterminism in the vision of the human 
being62. At the same time, the literature presents alternative views of the function 
of criminal law, indicating that the aim of the public ius puniendi is to protect the 
social order, a specific social structure and the interactions that take place within 
it, including in particular the impact on perpetrators displaying a ‘hostile” atti-
tude towards the social and legal order associated with an intent to violate them63. 
This approach focuses on the perpetrator as a rudimentary reference point for the 
legitimacy of legal norms and a conflictual vision of social order. It assumes the 
existence of a state of threat from a specific category of persons64, whose minimi-
sation justifies the use of the tools of public ius puniendi. A peculiar development 
of this conception with a pragmatic orientation are the various forms of so-called 
penal populism, emphasising that the function of criminal law is not so much and 
not only to protect the rights of the individual against threats (abuses) by public 

59 See, however, the critical comments on the conception of criminal law as a tool for the 
protection of precious values by G. Jakobs, 1993, op. cit., pp. 44 ff.

60 It also relates to preventive functions. In terms of individual prevention, it is based on 
a peculiar combination of indeterminism, which is the basis of guilt-based liability, with at least 
partial determinism, justifying a corrective effect on the offender. In the perspective of general 
prevention, on a kind of instrumental treatment of the offender. Both generate specific problems 
when confronted with criminological theories. See more in K. Krajewski, 1994, op. cit., pp. 14 ff.

61 See J. Feinberg, The Moral Limits of the Criminal Law; vol. I: Harm to Others, Oxford 1987; 
J. Feinberg, The Moral Limits of the Criminal Law; vol. II: Offense to Others, Oxford 1985; J. Fein-
berg, The Moral Limits of the Criminal Law; vol. III: Harm to Self, Oxford 1986; J. Feinberg, The 
Moral Limits of the Criminal Law; vol. IV: Harmless Wrongdoing, Oxford 1988; B.E. Harcourt, 
Joel Feinberg on Crime and Punishment: Exploring the Relationship Between the Moral Limits 
of the Criminal Law and the Expressive Function of Punishment, ‘Buffalo Criminal Law Review’ 
2001, Vol. 5, pp. 159 ff.; D. Gruszecka, 2012, op. cit., pp. 167 ff.

62 Referring to the typology of criminological theories, it can be assumed that it respects, to 
varying degrees depending on the approach preferred by individual authors, the classical, positivist 
current in criminology. See more in K. Krajewski, 1994, op. cit., pp. 23 ff.

63 See in particular G. Jakobs, 1993, op. cit., pp. 44 ff. In the Polish literature, interesting 
reflections are offered in D. Gruszecka, 2012, op. cit., pp. 208 ff. See also R. Posner, 2007, op. cit., 
p. 20 and the literature cited therein.

64 In doing so, he perhaps alludes to the classical paradigm of criminology. See K. Krajewski, 
1994, op. cit., pp. 13 ff.
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authority65, as the protection of society from the individual, perceived as a threat 
to the whole66. In both cases, from the perspective of social order, a conflictual 
conception is adopted, with elements of limited determinism in the vision of the 
human being67.

The concepts outlined above seem to represent different anthropological mod-
els of criminal law: the classical, value-oriented position of criminal law philoso-
phy refers to a liberal model in which the harm principle plays a fundamental role, 
while the alternative approach refers to a community approach with elements of 
paternalism68. From the perspective of the issues identified in the title, the first 
approach is based on the protection of values and the second on control and order 
through norms of repressive law. The first emphasises the guarantee elements, 
crucial in cases of clashes between the individual and the instrumentality of the 
state applying ius puniendi. It refers to the Enlightenment paradigm. The second 
emphasises the protection of the community threatened by the incorrigible indi-
vidual, giving priority to individual or collective values over the protection of the 
perpetrator against the arbitrariness of the punitive power. 

Somewhat independently of the alternative angles indicated above, there are 
approaches to criminal law which are presented as a tool for the elimination of 
conflicts in society, their institutional resolution through a formalised procedure 
for the realisation of the public ius puniendi and, to a certain extent, a non-insti-
tutional resolution, based on agreement, reconciliation, expiation and reparation 
of damage or compensation for the harm caused by the commission of a crime69. 
Emphasising the function of criminal law as an instrument for resolving social 
conflicts, these approaches are by no means necessarily based on a preference for 
a conflictual model of social structure. While recognising that crime immanently 
generates a social conflict, in the individual dimension on the perpetrator-victim 
line, and in the social dimension on the perpetrator-society line, at the same time 
they allow for shaping criminal law on the basis of the assumption of a consen-

65 Which is a fundamental component of the Enlightenment paradigm of criminal law, with 
an equally protective and guaranteeing function.

66 J. Pratt, M. Miao, 2019, op. cit., pp. 16 ff.
67 The indication of limited determinism is intended to emphasise that modern criminal law 

recognises various types of phenomena affecting human behaviour, internal – related to the per-
son of the perpetrator as well as external – which may provide a basis for moderate determinism. 
In this respect, criminal law offers a different type of response to dissocial behaviour than the 
attribution of liability and punishment, not referring to symbolic condemnation and deserved, pro-
portionate punishment, but having the character of protective instruments. This is particularly the 
case for mentally disturbed offenders, for whom the criminal law, based on guilt and punishment, 
is not an adequate means of response. See in more detail A. Barczak-Oplustil, M. Pyrcak-Górows-
ka, Wprowadzenie, (in:) A. Barczak-Oplustil, M. Pyrcak-Górowska, A. Zoll (eds), Środki zabez-
pieczające. Ujęcie systemowe, Kraków 2021, pp. 33 ff.

68 A synthetic analysis of anthropological approaches to criminal law is presented in M. Derek, 
Karnoprawne znacznie woli dzierżyciela dobra prawnego, Kraków 2021, pp. 101 ff.

69 See more in P. Wiliński, 2020, op. cit., pp. 13 ff.; P. Kardas, 2019, op. cit., pp. 12 ff.
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sual model of society, especially social acceptance of criminalisation of specific 
behaviours. 

The trend of considering criminal law in the context of solving conflicts 
resulting from the commission of a crime is supplemented by the concepts of 
using criminal law as a security instrument, often realised through a specific 
form of isolation, serving to control individuals who display personal charac-
teristics that create a specific type of threat. In this respect, it is also concerned 
with resolving conflicts arising from collisions with the law and the violation 
or endangerment of essential values, but specific in so far as they show a clear 
preference for determinism. The functions of criminal law in this approach are 
directed towards safeguarding society and individuals against further violations 
of essential values, and are a tool for ensuring a sense of security. 

It appears that, despite the lack of major studies devoted to the contemporary 
philosophy of criminal law, there are views on the margins of various analyses 
that indicate the multiple functions of criminal law and various philosophical and 
criminological approaches to various phenomena of unlawful behaviour. 

This makes the philosophical-legal plane look extremely promising from the 
perspective of the debates concerning the shape of contemporary criminal law, 
including in particular the opposing view of its essence and function either as an 
instrument for the protection of values or as a tool of social management through 
repression. Indeed, philosophical questions in criminal law refer, as a rule, to 
issues related to the grounds and justification of the repressive reaction, the 
essence and justification of punishment, the purpose of repression realised within 
the framework of the public ius puniendi, the possibility of realising functions 
of punishment other than a response to the evil committed by the offender70, 
the significance of the social conflict caused by the commission of a crime and 
possible ways of resolving it. They also refer to the anthropological assumptions 
of criminal liability, including, in particular, sympathy for determinism or inde-
terminism and, in the longer term, rational ways of influencing the offender and 
the community. The philosophical approach in criminal law directly influences 
the way political-criminal assumptions are framed. It also affects the sphere of 
criminological theories, whether criminology is seen as an ‘auxiliary science’ of 
criminal law or an autonomous sphere that addresses the essence of crime and its 
perpetrator71. A look at criminal law from a philosophical perspective allows us 
to see its moral roots, a link between the repressive reaction and the person of the 
offender, treated as a moral subject72. Naturally, it links repressive law to the con-
cept of human rights. It gives it a guarantee character that takes into account both 
the perpetrator and the victim as a result of the crime and human dignity as an 
inherent value, ruling out an instrumental approach to punishment aimed at the 

70 See W. Załuski, Law and Evil. The Evolutionary Perspective, Cheltenham 2018, pp. ff. 
71 See K. Krajewski, 1994, op. cit., pp. 142 ff.
72 See more in A. von Hirsch, 2006, op. cit., pp. 75 ff.
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realisation of specific social or political goals by means of criminal law. It makes 
it possible to link repression to the protection of values, the violation of which, in 
liberal political philosophy, is a necessary condition for punishment. It makes it 
possible to illustrate the need for an internal balance between the values protected 
and the repression envisaged for their violation or exposure73. It justifies the need 
for internal consistency with regard to criminalisation of various attacks on goods 
of different values. In all the areas presented above the arguments are located in 
diverse concepts, a perspective which constitutes a complementary conglomerate 
of ideas determining the objectives and functions of criminal law. An illustration 
of the above may be found in the reference to economic theories of criminal law, 
which, being an alternative to the classical approach, well justify the need to pre-
serve the relative and material principle of proportionality. From the perspective 
of the economic analysis of criminal law, looking for the most effective model to 
prevent the commission of crimes through a properly constructed and rationally 
applied system of punishment, it is emphasised that “one of the costs of increas-
ing the severity of the punishment for a crime is to reduce the inhibition on the 
part of offenders to substitute a given crime with a more serious one. In other 
words, reducing the punishment for less serious offences may reduce the risk 
of committing more serious crimes”74. Undoubtedly, such an approach provides 
a rational basis for a debate on the manner and limits of criminal law-making. It 
makes it possible to critically address the draconian repressiveness that underpins 
extreme deterrence through repression, illustrating not only the ineffectiveness of 
this approach but, paradoxically, the immanent risk of it generating premises that 
increase the risk of crime in the long term.

A comprehensive view of criminal law from different philosophical perspec-
tives makes it possible to see its multiple functions and diversity, the necessity to 
use appropriately flexible constructions, allowing for an adequate response both 
on the basis of the formula of deserved punishment, based on an indeterministic 
vision of a human being capable of culpability, and the use of essentially protec-
tive measures, related to the perception of the individual as an entangled subject, 
based at least in part on sympathies with the deterministic approach. 

The picture of contemporary criminal law is interestingly complemented by 
contemporary criminology. Viewed not so much as a collection of competing par-
adigms and theories, charting opposing goals and functions of criminal law, but 
treated holistically, skilfully combining elements once seen as radically opposed 
and exclusive. In this way, it is possible to combine an approach to criminal law 
that sees the perpetrator as a moral subject, that bases responsibility on subjective 
accusability, that sees human dignity as a barrier to instrumentalisation of repres-
sion applied within the framework of the public ius puniendi with a view of crim-

73 A.J. Ashworth, Principles of Criminal Law, 2nd ed., Oxford 1995, pp. 123 ff.
74 R. Posner, 2007, op. cit., pp. 40–41. 
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inal law as an instrument for the resolution of conflicts in the interests of society 
and, to some extent, of power. It allows seeing criminal law as an instrument of 
social, but institutionally framed, control. It allows debates on criminal law to 
take into account the consequences of symbolic condemnation and sanctions75, 
effects of prizonisation76, the need for a rehabilitation effect and the importance 
of a consensual and reparative way of resolving the conflict caused by the com-
mission of a criminal offence77. It allows criminal law to be seen as an instrument 
for the protection of values whose violation or exposure to danger justifies repres-
sion, the communicative aspect of the attribution of liability and punishment, 
to take into account a properly understood secular atonement78 and diverse pre-
ventive and educational impacts79. At the same time, it does not exclude treating 
criminal law in its properly designated scope as an instrument of social control 
for the management of social conflicts, without having to resort to a sanctioning 
response. Finally, it makes it possible to assess the social and economic conse-
quences of punishment, in the short and long term, taking into account the indi-
vidual and social dimensions. It is aptly emphasised in the literature that “the 
vision of a society permeated by social conflicts of various types and natures and 
of criminal law as an instrument used in these conflicts in the interests of power 
does not at all exclude the existence of even significant areas of social consensus, 
where social acceptance also applies to the criminalisation of certain behaviour, 
and where criminal law serves a broader social interest”80. It does not prevent 
the criminal law from performing a security function either, founded on the per-
petrator’s being dangerous, to some extent respecting the entanglements of the 
individual showing a far-reaching affinity to determinism.

V. THE PLANE OF ANALYSIS AND SYNTHESIS OF THE LAW 
IN FORCE VERSUS DISPUTES ABOUT THE ESSENCE OF 

CRIMINAL LAW

At the analytic, synthetic and interpretational level, analyses concerning fun-
damental issues related to the functions and objectives of criminal law are lim-

75 See ibidem, pp. 31 ff. 
76 R. Witt, A. Dyrden Witte, Odstraszanie i izolacja, ‘Ius et Lex’ 2007, No. 1(V), pp. 141 ff.
77 C.E. Moody, Ekonometryczna analiza poziomu przestępczości: więzienia, przestępczość 

a równania współzależne, ‘Ius et Lex’ 2007, No. 1(V), pp. 235 ff.
78 See R. A. Duff, 2006, op. cit., pp. 21 ff.
79 See in more detail A. Ashworth, 2006, op. cit., pp. 143 ff.; S. Rex, Proporcjonalność 

i resocjalizacja. Szanse na pojednanie, ‘Ius et Lex’ 2006, No. 1(IV), pp. 89 ff.
80 J. Utrat-Milecki, Podstawy penologii. Teoria kary, Warsaw 2006, pp. 23 ff.; K. Krajewski, 

1994, op. cit., p. 142.
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ited by the nature of the method used in this area. Regardless of whether one 
makes the interpretation of the law in force, the normative analysis or the mixed 
approach the basis of analyses81 which encompass both of the above-mentioned 
methods sometimes supplemented by elements of the historical, legal-compar-
ative and empirical method, the discussion of the grounds and justification of 
punishment encounter peculiar obstacles. They concern the aspect of establish-
ing a catalogue of goods that deserve criminal law protection, arranging them 
into a specific hierarchy, and finally the possibility of arguing on the level of 
structural elements related to general assumptions and properties of typifying 
provisions. The approach involving interpretation of the law in force is, as a rule, 
inherently descriptive and serves to rationally reconstruct the patterns of criminal 
liability encoded in the law. Its boundaries are determined, on the one hand, by 
compliance with the currently adopted paradigm, and on the other, by adaptive 
interpretation, pro-constitutional and in line with the Constitution, and finally 
by the capacity of certain models and theories adopted in the science of crim-
inal law. In this respect, the approach that involves interpretation of the law in 
force may rationalise the reconstruction of the statutory basis of liability, but it 
often remains completely defenceless when confronted with the change in the 
anthropological, philosophical and criminological assumptions of criminal liabil-
ity, linked to a particular way of perceiving the nature of social order82. Different 
approaches, sometimes extremely opposite, are possible in each area signalled 
above. Their choice determines to an important extent the way in which recon-
struction is carried out on the level of analysis, synthesis and interpretation of law. 
From a constructional and modelling point of view, it is possible to rationalise lia-
bility with different scopes, functions and objectives, the best example of which 
are investigative and theoretical analyses that justify the constantly expanding 
scope of criminalisation in the foreground of the violation of a legal good83. The 
lack of clear indications as to haw the catalogue of goods protected by criminal 
law is defined, the primacy of libertarian (liberal) or communitarian elements, 
the assumptions of a consensual or conflictual vision of the social order, means 
that the analysis-synthesis-interpretation plane can be of little use in the area of 
disputes concerning the foundations of liability and the model of criminal law84. 

81 As to the methodological aspects of the analyses conducted on an analytical and interpre-
tative level, see more in P. Kardas, Teoretyczne podstawy odpowiedzialności karnej za przestępne 
współdziałanie, Kraków 2001, pp. 45 ff.

82 These issues are aptly analysed in J. Giezek, 2022, op. cit., pp. 24 ff.
83 See, inter alia, D. Gruszecka, 2012, op. cit., pp. 12 ff.; Sz. Tarapata, Dobro prawne w struk-

turze przestępstwa, Warsaw 2016; P. Kardas, O osobliwościach przestępstw abstrakcyjnego nara-
żenia na niebezpieczeństwo, ‘PiP’ 2022, No. 11, pp. 1–19.

84 Interesting reflections concerning the limitations of a synthetic and interpretative analysis 
in disputes concerning the bases of criminal liability, including the possibility of using model 
approaches and synthetic and interpretative constructions to justify opposing proposals are pre-
sented in J. Giezek, 2022, op. cit., pp. 24 ff.
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A discussion on the analysis-synthesis-interpretation level may provide a basis 
for an analysis of the shape of the measures currently in force, comparing them to 
the regulations previously in effect, pointing out certain tendencies and charac-
teristics of particular models of criminal law, including in particular those char-
acteristic of autocratic, totalizing and democratic systems85. In this respect, they 
may also form the basis of assessments formulated in relation to the criminal law 
system currently in force86. From the perspective of the purpose and function 
of criminal law, in particular the nature of the protected legal goods, the said 
plane allows for a systemic analysis that includes, inter alia, some reflection on 
the assumed hierarchy of protected values, internal consistency and internal pro-
portionality87. Also, by applying the concept of pro-constitutional interpretation 
and interpretation in accordance with the constitution, it allows an evaluation of 
consistency of regulations contained in the criminal law with the constitutional 
rules and principles. However, it should be borne in mind that an important role 
is played in this area by the assumptions adopted in the field of political philos-
ophy, which impinge on the manner of interpreting the constitution. A change of 
approach in this area, in particular a rejection of liberal concepts, may result in 
a different reading of the constitutional rules and principles and, consequently, in 
a different assessment of the regulations adopted in criminal law.  

However, an analysis conducted at the synthesis-and-interpretation level does 
not provide sufficient grounds for categorically negating a specific type of crimi-
nal-political solutions as irreconcilable with a specific interpretative approach, as 
inaccurate, or as subject to general falsification. They make it possible, to a small 
extent if at all, to address the question of the functions and objectives of criminal 
law. In this respect, the analysis-synthesis-interpretation plane does not consti-
tute a useful tool for valuing the characteristics of a particular model of criminal 
law. Of course, this does not mean that it is not possible to make critical remarks 
relating to systemic inconsistencies, structural defects, model inadequacy, lack 
of internal coherence, etc. However, these are structural elements, not relating 
how grounds and objectives of criminal liability are shaped. It may be said that 
this plane allows an assessment of certain legal measures from the perspective of 
the current interpretative paradigm, which is of fundamental importance for the 
correct shaping of the law-making process88. It also makes it possible to set a limit 

85 See in this respect interesting reflections in A. Zoll, Konstytucyjne aspekty prawa karnego, 
(in:) T. Bojarski (ed.), System Prawa Karnego. Vol. 2. Źródła prawa karnego, Warsaw 2011, pp. 219 
ff. Cf. also J. Giezek, Funkcje prawa karnego w autorytarnym systemie sprawowania władzy, 
‘Studia nad Autorytaryzmem i Totalitaryzmem’ 2021, No. 1(43), pp. 185 ff.

86 This is how the position sometimes presented, indicating that certain changes made to the 
criminal law system set the system back 50 years, to the criminal law system of the real socialist 
state, should be understood.

87 See in this regard A. Ashworth, 2006, op. cit., pp. 133 ff.
88 See in this respect the extremely important remarks in S. Wronkowska, M. Zieliński, 

O korespondencji dyrektyw redagowania i interpretacji tekstu prawnego, ‘SP’ 1985, No. 3-4.
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to the legislator’s activity as long as one accepts the premise that lawmaking is an 
element of legal culture. In this context, it is worth recalling that “legal culture is 
the peculiar environment of law-making. (...) It is autonomous from the legislature 
and insists on the autonomy of law. The principles and rules it comprises protect 
the fundamental values of law, such as certainty, publicity, trust in the relation-
ship between the legislator and the addressees of the norms it establishes, and 
protect the ability to shape the social order. It is therefore a valuable asset. The 
legal community, although it co-creates it, is not called to dispose of this asset, but 
to guard it. We are, as lawyers, first and foremost custodians of legal culture”89. 
It also offers certain possibilities for corrective interpretation to prevent excessive 
repressiveness on the basis of general solutions, including in particular the prin-
ciples, directives and rules for determining the consequences of the attribution of 
criminal liability. In this area, the principle of guilt in its limiting aspect, accepted 
at the analytical, synthetic and interpretative level, as well as the principle of pro-
portionality and deserved punishment, as a determinant of the degree of ailment 
that should not be exceeded by the court applying repression without a flagrant 
violation of the law, may prove extremely useful90. However, it must be borne in 
mind that all of these treatments are essentially corrective in nature, making them 
actualised at the stage of interpretation and application of the law, rather than at 
the stage of debates about the shape of the law integrally related to the process of 
law-making.

VI. THE THEORETICAL PLANE AND DISPUTES ABOUT 
THE ESSENCE OF CRIMINAL LAW

On the theoretical level, the possibility of assessing the criminal law system 
from the perspective of the basis of liability can also provide a foundation for 
rationalising debates on the functions and objectives of criminal law. Theoretical 
analyses in criminal law refer to issues related to the shape of particular regula-
tions, the possibility and manner of using certain constructions for the character-
isation of the bases of liability, the assessment of the consistency of the adopted 
solutions. The theory of criminal law is a space in which answers are sought to 
the question of the meaning, basis and scope of criminal liability in the scope 

89 S. Wronkowska, O stanowieniu i ogłaszaniu prawa oraz o kulturze prawnej, ‘PiP’ 2007, 
No. 4(LXII), p. 15. See also A. Grabowski, Wprowadzenie, (in:) M. Florczak-Wątor, A. Grabowski 
(eds), Argumenty i rozumowania prawnicze w konstytucyjnym państwie prawa. Komentarz, Kra-
ków 2012, pp. 23 ff.

90 See more on this issue in P. Kardas, Zasady i dyrektywy sądowego wymiaru kary w kontek-
ście proponowanych zmian normatywnych, (in:) J. Bojarski, N. Daśko, J. Lachowski, T.  Oczkow-
ski, A. Ziółkowska (eds), Księga Jubileuszowa Profesor Violeta Konarskiej-Wrzosek (in print).
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of various manifestations of human behaviour, the justification for shaping the 
bases of this liability, the purpose and sense of repression. It is relevant from the 
perspective of the aspects of liability for behaviour that does not infringe a legal 
good and that does not pose a concrete threat of infringement, i.e. criminalisation 
in the so-called pre-frontier of infringement, which is extremely important within 
the scope of contemporary debates on criminal law and from the point of view 
of penal populism and the concept of management by repression, which is one of 
the most important instruments enabling criminalisation based on formal aspects. 
Such criminalisation is simplified in terms of the construction of elements and, 
consequently, the requirements of proof, substitutive in essence, radically limiting 
the possibility of using the tool of so-called corrective justice in the assessment 
of individual cases. In this respect, theoretical-legal analyses can provide a basis 
for evaluating various proposed criminalisation measures, including a depiction 
of their internal and external systemic consequences. 

A specific theoretical approach may provide justification for postulates con-
cerning the scope of criminalisation in the sphere of stages and forms of com-
mitting a crime and the possibility of using corrective tools. An assessment of 
the legitimacy of shifting the foundations of liability in the sphere of the forms of 
committing a crime, including in particular the method of “streamlining”, which 
classically and theoretically belongs to the sphere of “non-criminal” forms of 
committing a crime, which is extremely popular among advocates of increas-
ing repressiveness. It may also prove helpful in the search for an answer to the 
question of the limit of criminal liability related to the age of the perpetrator, 
i.e. the conventionally determined threshold of maturity, the crossing of which 
determines the capacity for culpability. The theoretical approach also provides 
opportunities to present a holistic vision of repressive law, which also covers its 
basic objectives and functions. It makes it possible to use the principle of propor-
tionality in its relative and material function, as one of the criteria co-determining 
a rational scope of criminal liability that corresponds to theoretical assumptions. 
At the level of criminal law theory, it is possible to concretise and prioritise the 
functions of criminal law, to search for a reciprocal relationship between the par-
adigmatic reaction to the evil resulting from the crime committed and the reali-
sation of utilitarian and pragmatic goals, including those aimed at guaranteeing 
social security and deterrence, and to search for criteria to assess the effectiveness 
of criminal law. 

However, it is of little use where disputes over the shape of criminal law are 
based on choices of anthropological models, visions of social order, and finally 
political philosophy, including in particular a preference for a liberal or communi-
tarian and paternalistic view of the social community. It also does not bring with 
it support when the disputes focus on the choice of values protected by criminal 
law, the manner of their protection, or the basing of repressive law regulation on 
a particular vision of society and law.
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VII. IN LIEU OF A SUMMARY

The comments presented above seem to indicate that holding contemporary 
debates on the shape of criminal law that take into account all aspects indicated 
above is worthwhile. A holistic view, noting the various aspects of punishment, 
including social expectations, often instrumentally aroused and irrational, makes 
it possible to illustrate the consequences of excessive punitiveness and populist 
management by repression, supported by the concept of an enemy criminal law, 
not so much arbitrarily questioning the social expectation to provide a sense of 
security through draconian repression, but illustrating that the momentary sense 
of satisfaction from criminal law shaped in this way must soon give way to the 
cognitive dissonance resulting from observing the social consequences of man-
agement by repression91. Consequently, such an approach lays the foundations for 
acceptance of a multifunctional and diversified criminal law system, providing 
the basis for an adequate response to diverse cases. It provides an instrument for 
varied ways of resolving conflicts that arise from the commission of a criminal 
offence, which also allows it to be resolved consensually, without the need for 
symbolic condemnation of the perpetrator and the attribution of criminal liabil-
ity92. At the same time, it is based on the recognition that in each of the perspec-
tives and visions of the human being and of the social structure, repression is 
inflicted on the individual, with the result that, whatever one’s preferences, it is 
impossible to find justification for the instrumental application of criminal law in 
the manner characteristic of the penal populist trend93.

The above allows a conclusion that the radical and alternatively disjointed 
opposition of criminal law seen as an instrument for the protection of values or 
an instrument of social management through repression can hardly be consid-
ered valid. Indeed, contemporary criminal law is highly diverse, multifunctional 
and based in its various areas on different philosophical, theoretical, model and 
criminological assumptions. It also serves criminal and political purposes under-
stood in various ways. This diversity, including the complementary approach to 
opposing assumptions, models and theories, allows an assumption that the vision 
of a society permeated by various types of social conflicts and criminal law used 

91 See in this regard the instructive remarks in B. Obama, 2017, op. cit., pp. 812 ff.
92 See more in P. Wiliński, 2020, op. cit., pp. 220 ff.; P. Kardas, 2019, op. cit., pp. 23 ff.
93 An interesting level of criticism of the populist approach may be the economic theory of 

criminal law indicating the need to respect the relationship between the inconvenience of punish-
ment imposed for a specific type of behaviour and the objective of effective deterrence. It is rightly 
pointed out by R. Posner that “if the penalty for theft of bicycles was increased to the level of the 
penalty for theft of cars, the number of car thefts would increase. Moreover, even if all offences 
were punished with the same severity, some marginal deterrence would still be preserved (...). With 
this in mind, marginal deterrence is unlikely to be a decisive factor in the design of a punishment 
system.” – R. Posner, 2007, op. cit., p. 41.
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as a tool for their resolution does not exclude the existence of significant areas of 
social consensus, within which social acceptance relates to the basis and scope 
of criminalisation of specific behaviours. In contemporary criminal law, there 
are solutions based on indeterministic assumptions, where the basis of sanctions 
is the personal guilt of the perpetrator, understood as the reprehensibility of the 
behaviour he or she has undertaken, and solutions based on assumptions close to 
determinism, where the basis of a specific way of responding to unlawful behav-
iour is the danger of the perpetrator. The elements of symbolic condemnation 
and institutional attribution, which also perform communicative functions, are 
accompanied by solutions enabling consensual solutions to the conflict that arises 
from the commission of the offence, based on the agreement of the offender and 
the victim. In essence, modern criminal law serves to protect socially valuable 
values for which social acceptance has been obtained, to the socially approved 
extent, taking into account the principle of internal (material) and external (rela-
tive) proportionality. However, it also performs other functions, including com-
pensatory and protective functions. To an important extent, it is an instrument of 
social control and management, especially of the conflict resulting from the com-
mission of a crime. It serves the purpose of preventing future offences through 
a variety of instruments, both by strengthening the belief in the existence of 
norms prohibiting and prescribing certain behaviour, with the aim of persuasive 
positive influence leading to internalisation of norms and strengthening compli-
ance with the law, and by influencing future attitudes through punishment, both 
prescribed as a threat for particular types of behaviour and imposed in individual 
cases, i.e. through deterrence. However, it cannot be an instrument of manage-
ment by repression in the interests of power for a number of philosophical, theo-
retical, constitutional, economic and pragmatic reasons. Indeed, such shaping and 
applying criminal law, which violates all the principles accepted in criminal law 
regardless of the preference for a particular criminal law philosophy and crimi-
nological approach, can work in the short term. In the long term, it produces only 
negative consequences, both in the social and individual sphere and with regard 
to the representatives of the authorities or certain social groups who use criminal 
law instrumentally. It leads to an atrophy of norms and paradoxically increases 
the tendency to disobey them, as proponents of the economic approach to crim-
inal law rightly point out. It causes, in the long term, an increase in the level of 
crime in that it is used as an excessively harsh, disproportionate, even draconian 
reaction to the commission of a crime, the primary purpose of which is to have 
a general-preventive effect through deterrence. In other words, order by repres-
sion. In this view, the criminal law is also not an effective instrument of social 
control. It therefore does not fulfil any of the functions ascribed to it in various 
philosophical and criminological approaches.

In conclusion, the following conclusions flow from the discussion of the three 
issues this paper looked at: 
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Firstly, the science of criminal law, encompassing the following perspectives: 
analytic-synthetic-interpretative, theoretical and philosophical, may constitute 
a plane providing premises and arguments helpful in resolving contemporary 
dilemmas. 

Secondly, the approaches presented in the science of criminal law and crimi-
nology are not so much contradictory and radically competitive, but harmonizing, 
containing a number of complementary elements in a complex set of assumptions 
and claims. 

Thirdly and finally, there is no real and radical opposition between seeing crim-
inal law as an instrument for the protection of values and treating criminal law as 
a tool for managing social conflicts. Criminal law performs, in part, both of the 
functions indicated above, with the necessary proviso that there are rationales lim-
iting the possibility of criminal law being used instrumentally as a tool for manage-
ment by repression in the interests of the authorities or certain social groups.
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Abstract

This publication aims to present the problem of disclosed sexual violence at higher 
education institutions in Poland in the light of available anti-discrimination regulations 
introduced at the University of Warsaw and standards provided by national and EU law. 
The paper further presents de lege lata institutions used in Poland as SLAPPs with a critical 
assessment of them and legal instruments possible to use in defence against retaliation. The 
study proceeds to present de lege ferenda solutions. Within the framework of the developed 
proposals for legal changes, an analysis is made of actions taken at the international level, 
particularly within the European Union, which constitute proposed legal regulations 
aimed at preventing legal retaliatory actions in the future. The analysis of the regulations 
contained in EU documents was aimed at investigating whether the guidelines enacted take 
into account effective protection of persons who, by disclosing their experience of sexual 
violence, expose themselves to retaliatory actions from the perpetrators.
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1. INTRODUCTION

During the last decade of the 21st century, Strategic Lawsuits Against Public 
Participation (known as SLAPPs) began to be filed, both throughout the world 
and in Poland, against women experiencing sexual violence. Social and cultural 
changes around the issue of gender equality including the #MeToo movement1, led 
to the exposure of sexual violence, in particular sexual harassment, experienced 
by women over the years. This, in turn, has led to a situation where the SLAPP 
strategy has started to be used not only – as it has been until now – by those aim-
ing to restrict media freedom, but also by perpetrators of sexual violence when 
those affected by them decide to speak up about their experiences and engage the 
available legal instruments to seek justice, thereby punishing perpetrators. 

For many years there has been a legal and social debate concerning the ratio 
legis of the regulation of the crime of defamation in the criminal codes of EU 
countries2 and the justification of its decriminalisation3. This topic appears most 

1 MeToo is a social movement launched in 2017. Its aim is to draw attention to the scale of the 
problem of sexual violence through public sharing of these experiences by women. The ‘Me Too’ 
slogan was first used by Tarana Burke on the social networking site MySpace in 2006 as part of 
a campaign to promote ‘empowerment through empathy’ to women who had experienced sexual 
violence. The name was used in the hashtag #Metoo used to tag social media posts on the subject.

2 See, for example, CoE Parliamentary Assembly Resolution 1577 (2007): Towards Decrimi-
nalization of Defamation, 4 October 2007, http://assembly.coe.int/nw/xml/XRef/Xref-XML2HT-
ML-en.asp?fileid=17588&lang=en (accessed 6 June 2023). S. Griffen, Out of Balance – Defa-
mation Law in the European Union: a Comparative Overview for Journalist, Civil Society and 
Policymakers, ‘I.P.I.’ 2015, p. 6, http://ipi.media/wp-content/uploads/2016/08/IPI-OutofBal-
ance-Final-Jan2015.pdf (accessed 20.06.2023).

3 See, for example, Defamation Laws in Europe; http://legaldb.freemedia.at/defama-
tion-laws-in-europe/ (accessed 20.06.2023). Joint Declaration of the UN and OSCE Rapporteurs on 
Freedom of Expression in favour of the abolition of criminal liability for defamation, 10.12.2000; 
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often in situations where this regulation is used as a so-called SLAPP against 
journalists4 and in the context of media freedom and has concerned Poland as 
well as most EU countries5. One of the main points raised in the discussion on 
decriminalisation of defamation are examples of legal retaliation strategies aimed 
at restricting journalists’ freedom of expression, which pose a serious threat to 
democracy. In other words, SLAPPs have become the most widespread legal 
strategy used to intimidate people who exercise their civil and political rights 
around the world6. It is important to emphasise – right at the beginning of this 
paper – that the primary purpose of the SLAPP strategy is not and never has been 
to seek justice, but – solely – to intimidate and ‘silence’ those exercising their 
rights. As pointed out in a report published by the Case Coalition against SLAPP 
in Europe, “In the last years, there has been an escalation of assaults on freedom 
of expression and the right to public participation, such as reporting violations of 
the law or ethical norms, writing to government officials or corporate customers, 
circulating petitions, being parties in litigation designed to advance social change, 
engaging in peaceful protests or boycotts, or simply speaking out against abuse/
corruption etc. Journalists, activists, whistle-blowers, advocacy groups and other 
public watchdogs, have long been the target of various forms of abuse”7. 

The issue of the SLAPP strategy in the context of freedom of expression has 
been the subject of numerous studies8 and reports9 over the years. The phenom-
enon of using this strategy in relation to victims of sexual violence, on the other 
hand, has emerged relatively recently and is a reaction to the disclosure of sexual 
violence experienced by women in all spheres of society for many years. One such 

Resolution of the Parliamentary Assembly of the Council of Europe No. 1577 (2007) of 4.10.2007, 
Towards the decriminalisation of defamation; Article 212. The ombudsman proposes changes to 
defamation laws (brpo.gov.pl) (accessed 6.06.2023). 

4 See Civil Liberties Union for Europe, Liberites. Media Freedom Report 2023, https://hfhr.
pl/upload/2023/04/liberties_media_freedom_report_2023_1.pdf (accessed 15.07.2023).

5 See Council of Europe action to protect journalists: Platform to promote the protection of 
journalism and safety of journalists, https://fom.coe.int/en/accueil (accessed 15.07.2023). 

6 As reported in CASE Coalition against SLAPPs in Europe, Shutting out criticism: How 
SLAPP’s threaten European Democracy. A report by case, 2022, p. 17: “Between 2019 and 2021, 
ALCs and CASE collected data from its members and other civil society groups on apparent 
SLAPPs filed between 2010 and 2021. On the basis of this data CASE has identified 570 legal 
cases from across Europe as SLAPPs.” The full list of these cases can be found here: https://bit.
ly/CASESLAPP. 

7 CASE Coalition against SLAPPs in Europe report. Shutting out criticism: How SLAPP’s 
threaten European Democracy. A report by case, 2022, https://www.the-case.eu/wp-content/
uploads/2023/04/CASEreportSLAPPsEurope.pdf (accessed 15.07.2023).

8 See e.g. European Parliament, The Use of SLAPPs to Silence Journalists, NGOs and 
Civil Society, 2021, https://www.europarl.europa.eu/RegData/etudes/STUD/2021/694782/IPOL_
STU(2021)694782_EN.pdf (accessed 02.09.2021). 

9 See e.g. P. Bárd et al., SLAPP in the EU context, Academic Network on European Citi-
zenship Rights 2020, https://ec.europa.eu/info/sites/default/files/ad-hoc-literature-review-analy-
sis-key-elements-slapp_en.pdf (accessed 02.09.2021).
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area of disclosure of sexual harassment is the university space10. This phenome-
non is also taking place in Poland11. 

The disclosure of harassment and sexual harassment experienced by female 
students at Polish universities has led to the introduction of anti-discrimination 
procedures as part of the autonomous legal measures put in place throughout 
universities. Within the framework of those university-regulated instruments, 
however, the reactions to the complaints reported started to become retaliatory, 
as they were being implemented by the perpetrators and consisted, most often, in 
filing private defamation charges or, less often, lawsuits for violation of personal 
rights, which has a consistently chilling effect on current and future persons expe-
riencing sexual violence. 

The above-mentioned issues lead to a discussion on an analysis of Polish 
criminal law, both substantive and procedural, from the point of view of its effec-
tiveness in protecting victims of sexual violence who experience legal retaliatory 
actions carried out by their perpetrators. It is necessary to consider whether legal 
regulations sufficiently protect victims from retaliatory strategies and, if not, 
whether it is necessary to change the law in this respect and introduce legal, anti-
SLAPP regulations in Poland, which would prevent such criminal trials against 
victims of sexual violence. As an aside, it should be pointed out that sexual har-
assment at universities is only one example of public spaces where, for about 
a decade, sexual violence began to be exposed. Thus, the de lege ferenda anti-
SLAPP regulations postulated in this study will apply to all areas of public life, 
effectively protecting all persons experiencing discrimination from legal retali-
ation by perpetrators. At the same time, the proposed regulations can also be an 
effective measure for journalists, activists, whistle-blowers and all those who, as 
indicated above, have been exposed to legal retaliation aimed at restricting free-
dom of expression for years. 

The reality today means that the following research problems arise: first and 
foremost, we have the frequently raised12 general question about justification 
of criminalisation of defamation. It turns out that this criminal law measure, in 
a current social reality, is used in cases of sexual harassment victims most often 
for retaliatory purposes and in order to intimidate their victims. Irrespective of 
the above question, a critical analysis of the effectiveness of criminal law reg-
ulations (especially criminal procedural law) concerning the protection of vic-

10 A.R. Leader, A ‘SLAPP’ in the Face of Free Speech: Protecting Survivors’ Rights to Speak 
up in the ‘Me Too’ Era, ‘North Carolina Law Review’ 2019.

11 See Helsinki Foundation for Human Rights, Sąd: złożenie skargi zarzucającej molestowa-
nie nie jest zniesławieniem, 09.12.2022, https://hfhr.pl/aktualnosci/zlozenie-skargi-zarzucajacej-
molestowanie-nie-jest-znieslawieniem (accessed 15.07.2023).

12 See e.g. OSCE, Ending the Chilling Effect – Working to Repeal Criminal Libel and Insult 
Laws, Vienna 2004; D. Sześciło, Paragraf 212: Karanie dziennikarzy za zniesławienie w polskiej 
praktyce, Warsaw 2009, I. Zgoliński, Zniesławienie w regulacjach prawnych wybranych państw, 
‘Ius Novum’ 2022, No. 3, A. Zoll, 212 k. k. : wykreślić czy zmienić?, ‘Na Wokandzie’ 2012, No. 14.
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tims of sexual violence against retaliatory actions of perpetrators of such violence 
becomes important. Not underestimating in any way the enormous threat that 
SLAPPs have – for years – posed to the freedom of the media and all those con-
cerned with freedom of expression identified above, it is necessary to point out 
the existing difference in the situation of this group of persons – often supported 
by a powerful press corporation, that provide funding for litigation – and victims, 
who are firstly confronted with the experience of sexual violence and who – more 
often than not – are not in a position, mentally and financially, to face, in addi-
tion, the legal retaliation, putting the actual victim in the role of a litigant. The 
question therefore arises as to whether Polish law stipulates effective anti-SLAPP 
regulations and, if not, how the existing legal regulations should be amended so 
that they are best adapted to this new social reality, effectively preventing perpe-
trators of violence from intimidating victims with private defamation or personal 
injury lawsuits.

In view of the above, this publication aims, firstly, to present the problem 
of disclosed sexual violence at universities in Poland in the light of available 
anti-discrimination regulations introduced at the University of Warsaw and stand-
ards provided by national and EU law. Secondly, the paper will present de lege 
lata institutions functioning in Poland as SLAPPs with a critical assessment of 
them and legal instruments possible to use in defence against retaliatory actions. 
Thirdly, this study will propose concrete de lege ferenda solutions. Within the 
framework of presenting proposals for legal changes, an analysis will further be 
made of measures taken at the international level, particularly within the frame-
work of the European Union, which constitute proposed legal regulations aimed 
at preventing legal retaliatory actions in the future. The analysis of the regulations 
contained in the EU documents is aimed at examining whether the enacted guide-
lines take into account the effective protection of persons who, by disclosing their 
experience of sexual violence, expose themselves to retaliatory actions on the part 
of the perpetrators. 

2. SEXUAL HARASSMENT AT UNIVERSITIES IN POLAND AS 
A MANIFESTATION OF GENDER DISCRIMINATION – FACTS 
AND LEGAL REGULATIONS BASED ON THE CASE OF THE 

UNIVERSITY OF WARSAW

Recent research13 shows that the phenomenon of sexual violence and, above 
all, sexual harassment in the university campus is one of the significant problems 

13 Report on sexual harrassment at selected Polish universities: Badanie molestowania seksu-
alnego na uczelni: powszechność zjawiska oraz analiza dostępności wsparcia na Uniwersytetach 
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of higher education institutions both in Poland and worldwide14. This phenom-
enon, therefore, requires an effective and efficient legal response which would 
enable female students who have been wronged to enforce their rights15. The 
development of effective legal regulations with regard to sexual harassment in 
public spaces, however, has proven to be a difficult task. When enacting such 
a law, it is necessary not only to have a broad knowledge of the issues regulated, 
but also to be particularly sensitive to manifestations of any kind of discrimi-
nation, as well as to exhibit a political will for social change, both at the level 
of national institutions and within all public and private entities, and especially 
within public and non-public universities. Preventing and combating inequalities 
in the academic space, with particular focus on the problem of harassment and 
sexual harassment, should therefore be one of the priorities of the authorities of 
any academic community.

In view of the above problem, the Rector of the University of Warsaw issued 
Ordinance No. 205 of 31 August 2020 on the anti-discrimination procedure at the 
University of Warsaw, together with an annex regulating the basic principles of 
the introduced procedure16. Pursuant to § 1 of the Ordinance, the anti-discrimi-
nation procedure sets out rules for discrimination (including sexual harassment) 
at the University, and the purpose of its introduction is to support anti-discrimi-
nation measures and to protect employees, doctoral students and students against 
the occurrence of discrimination in the workplace or in connection with work and 
in cases of such occurrences. The purpose of the procedure is to issue an opinion 
on whether discrimination has taken place when a person who feels that he or she 
has been subjected to discriminatory action lodges a complaint (§ 7(7) and § 6(1) 
of the Ordinance). Opinions are issued by the Anti-Discrimination Committee, 
established by the Ordinance, which is a collegiate body appointed by the Rector 
to investigate complaints of discrimination and to prevent and counteract dis-
crimination occurrences at the University of Warsaw. 

Jagiellońskim, Warszawskim oraz Wrocławskim dla osób studiujących, które go doświadczają, 
Warsaw 2022, published on the website of the Polish Society of Anti-Discrimination Law (ac-
cessed 15.07.2023), and the results of a study conducted in 2017, entitled. “Experience of harass-
ment among male and female students” within the Gender-Based Violence, Stalking and Fear 
of Crime project (EU Project 2009 – 2011, JLS/2007/ISEC/415): http://www.gendercrime.eu/pdf/
gendercrime_final_report_printable_version.pdf (accessed 15.07.2023).

14 S. Prior, B.A. De Heer, Campus Sexual Violence. A State of Institutionalized Sexual 
Terrorism, London and New York 2023.

15 It should be pointed out that male student-victims of acts classified as gender-based violence 
also benefit from looking at the victimisation of victims of sexual violence. It should be recalled 
that the fact that there is a clear overrepresentation of women among victims of sexual harassment 
does not mean that men cannot also be victims in individual cases. In their case, too, it is a question 
of control exercised over them by the perpetrators by placing them in a position of subordination 
and dependence (analogous to that of women in society). 

16 Monitor Uniwersytetu Warszawskiego (Monitor of the University of Warsaw), item 384, 
hereinafter as: “Ordinance”.



 STRATEGIC LAWSUITS AGAINST PUBLIC PARTICIPATION (SLAPP)... 159

The definition of discrimination regulated in the Ordinance (§ 2) indicates 
that it is understood as unequal treatment with regard to the establishment and 
termination of the employment relationship, terms and conditions of employment, 
promotion and access to training to improve professional qualifications, in par-
ticular on the basis of gender, age, disability, race, religion, nationality, political 
opinion, union membership, ethnic origin, religion, sexual orientation, and on the 
grounds of employment for a definite or indefinite period of time or full-time or 
part-time employment, whether in the form of direct or indirect discrimination. 

The concept of unequal treatment implemented by the University’s anti-dis-
crimination regulation, particularly the concept of sexual harassment, should be 
interpreted in accordance with the provision of Article 8(1)(1) and the provision of 
Article 3 of the Act of 3 December 2010 on Implementation of Certain Provisions 
of the European Union on Equal Treatment17. The provision of Article 8(1)(1) of 
the Anti-Discrimination Act prohibits unequal treatment of individuals on the 
basis of gender with regard to undertaking vocational training, including further 
training, in-service training, retraining and apprenticeships, as well as in other 
regulations of the indicated Act. This interpretation is confirmed in views of legal 
scholars and commentators18, as well as by the CJEU19. According to the provision 
of Article 3 of the aforementioned Act, harassment should be understood as any 
unwanted behaviour the purpose or effect of which is to violate the dignity of an 
individual and to create an intimidating, hostile, degrading, humiliating or derog-
atory atmosphere towards them. Sexual harassment, on the other hand, is defined 
as any unwanted conduct of a sexual nature or relating to sex which has the pur-
pose or effect of violating the dignity of an individual, in particular by creating 
an intimidating, hostile, degrading, humiliating or offensive environment with 
regard to them; such conduct may consist of physical, verbal and/or non-verbal 
elements. An identical definition of the term “sexual harassment” is contained 
in Article 183a(6) of the Polish Labour Code. It is therefore possible to refer to the 
body of legal commentary and judicial decisions developed in the field of labour 

17 Dz. U. (Journal of Laws) 2020, item 2156, hereinafter: anti-discrimination law.
18 K. Kędziora, K. Śmiszek, (in:) Z. Jabłońska, M. Kułak, K. Kędziora, K. Śmiszek (eds), 

Ustawa o wdrożeniu niektórych przepisów Unii Europejskiej w zakresie równego traktowania. 
Komentarz, Warsaw 2017, Article 4, LEX, nb. 3.

19 Judgment of the CJ of 2 February 1988, in Case C-24/86, Vincent Blaizot v. Université de 
Liège and Others, emphasised that any form of education which prepares for qualification for 
a particular profession or employment or provides the necessary training and skills is to be re-
garded as vocational training under the Treaties. The Court emphasised that we are dealing with 
vocational training not only when the final academic examination directly provides the required 
qualification for a specific profession, trade or employment, but also when the student needs the 
knowledge so acquired in order to, for example, exercise a profession, even if no statutory or 
administrative provisions stipulate that the acquisition of this knowledge is a prerequisite for this 
purpose. Although the proceedings before the Court concerned the issue of discrimination on the 
basis of nationality, in access to education at a veterinary university, the judgment nevertheless set 
a high standard of protection against biased, unequal treatment.
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law. Harassment, which refers to discrimination on the basis of sex, has been 
called, following the example of EU directives, sexual harassment20. The defini-
tions of harassment and sexual harassment indicated above should be applied to 
discriminatory behaviour that occurs at the University of Warsaw. 

According to the above definition, the most common behaviours which con-
stitute harassment or sexual harassment in the academic space, including at the 
University of Warsaw21, include: unwanted physical contact (touching, stroking, 
patting, pinching), attempts to bring about unwanted contact, verbal remarks or 
comments with sexual overtones (e.g. inappropriate jokes with sexual overtones 
made during a lecture, even if made with the intention to “lighten the mood”) and 
telling sexist jokes verbally or via email or telephone correspondence. In addition, 
there are also more drastic manifestations of sexual harassment at universities 
that can also constitute an offence against sexual freedom and involve forced 
sexual contact in the form of proximity, kissing, genital touching or sexual inter-
course or coercion to perform another sexual act. Offensive flirting, demanding 
sexual favours, making sexist remarks or commenting on appearance or clothing 
also constitute sexually motivated behaviours that fall under sexual harassment. 

The available results of current research22 clearly show that all the above-men-
tioned behaviours constituting sexual harassment are the most frequently dis-
closed form of discrimination at universities in Poland after the year 2015, which 
– on the one hand – should be noted as a positive consequence of the #MeToo 
campaign. It is clear that no legal regulations have contributed as effectively to 
combating sexual violence as this campaign. On the other hand, it also means that 
such cases of gender discrimination are most prevalent, and that their conceal-
ment, and thus the impunity of the perpetrators, has severely impeded progressive 
legal and cultural change. 

The changes currently taking place at universities should therefore be viewed in 
a positive light, consisting of, firstly, the implementation of effective anti-discrim-
ination instruments, and secondly, the introduction of good practices, for example 
in the form of anti-discrimination training for all members of the academic com-
munity, and thirdly, the support of cultural changes that shape awareness around 
the subject of sexual violence. All these activities lead to the elimination of this 
kind of violence and discrimination from the academic space, which also involves 
exposing such cases, which – unfortunately – happen all the time. 

20 M. Tomaszewska, (in:) K.W. Baran (ed.), Kodeks pracy. Komentarz, Vol. I., art. 1-113, 5th 
edition, Warsaw 2020, LEX, nb. 13.

21 See the research results presented in: M. Budziszewska, W. Soral, A. Świderska, M. Wit-
kowska, K. Hansen, Równe traktowanie ze względu na płeć – raport z badania społeczności UW, 
Warsaw 2019, https://rownowazni.uw.edu.pl/wp-content/uploads/sites/105/2022/11/raport_row-
ne_traktowanie_2019.pdf (accessed 15.07.2023), pp. 5 ff.

22 See Helsinki Foundation for Human Rights report, J. Gerlich, Molestowanie na polskich 
uczelniach publicznych, Warsaw 2019, pp. 14–20. 
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As a negative consequence of complaints filed by persons from the Univer-
sity of Warsaw’s academic community23, retaliation by the perpetrators became 
part of the anti-discrimination procedures. This was the case in the 2022-2023 
academic year in several sexual harassment cases at the University of Warsaw24. 
Such legal retaliations are a threat to the creation of a discrimination-free and safe 
community for students. This is because they intimidate victims in an attempt 
to silence them, which may consequently lead to more people not reporting sex-
ual violence they might experience, exposing the significant ineffectiveness of 
anti-discrimination regulations enacted at universities. This is why it is so impor-
tant to identify the legal institutions that are used by perpetrators of sexual vio-
lence as retaliation, and then to develop a critical analysis of the legal regulations 
available in Poland that can – at present – provide solutions to Anti-SLAPP Law, 
and, as de lege ferenda postulates, taking into account the guidelines contained 
in international standards. 

3. STRATEGIC LAWSUITS AGAINST PUBLIC PARTICIPATION 
(SLAPP)

The term SLAPP was coined in the 1980s by Pring and Canan25 for the express 
purpose of naming unwarranted actions in the form of lawsuits or private indict-
ments against persons who exercised their civil or political rights, most often in 
connection with emerging violations or problems of public interest and the report-
ing conducted about them, which occurred primarily in situations where the right 

23 See herstories of women who experienced sexual violence in the space of the University of 
Warsaw in the following publications: A. Goc, “Językoznawca”: molestowanie seksualne na UW, 
‘Tygodnik Powszechny’, 21.03.2022, https://www.tygodnikpowszechny.pl/jezykoznawca-molesto-
wanie-seksualne-na-uw-172263?gclid=CjwKCAiAmZGrBhAnEiwAo9qHia_48tIIt2x9cP9cCq1H
KStnssnk3EDiSWCOCcqf0CgMMixxiT7omBoCufUQAvD_BwE (accessed 15.07.2023); from by 
A. Czarnacka, Znany profesor molestował. Za karę odejdzie na emeryturę, ‘Polityka’, 22.03.2022, 
https://www.polityka.pl/tygodnikpolityka/spoleczenstwo/2159275,1,znany-profesor-molesto-
wal-za-kare-odejdzie-na-emeryture.read (accessed 15.07.2023); W. Karpieszuk, Molestowanie 
seksualne na UW. Rektor odsuwa znanego profesora od zajęć, wykładowca ma odejść z uczelni, 
‘Gazeta Wyborcza’, 21.03.2022, https://warszawa.wyborcza.pl/warszawa/7,54420,28240469,mo-
lestowanie-seksualne-na-uw-rektor-odsuwa-znanego-profesora.html (accessed 15.07.2023); 
A. Porażka, Uniwersytet Warszawski. Profesor i znany językoznawca oskarżany o molestowanie. 
“Przyciskał do ściany, dotykał”, ‘Gazeta.pl’, 24.03.2022, https://wiadomosci.gazeta.pl/wiadomo-
sci/7,114883,28256857,profesor-uniwersytetu-warszawskiego-mial-przez-30-lat-molestowac.html 
(accessed 15.07.2023).

24 See Helsinki Foundation for Human Rights, op. cit.; see also: PTPA, Sukces, ‘FB’, 
23.03.2023, https://www.facebook.com/StowarzyszeniePTPA/photos/a.106893379426848/490366
3919749746/?type=3 (accessed 15.07.2023). 

25 G. Pring, P. Canan, SLAPPs: Getting Sued for Speaking Out, Philadelphia 1996.
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to freedom of expression was exercised. Once again, it is important to emphasise 
that the primary, if not the only, aim of SLAPPs is to intimidate, to silence those 
exercising their rights, rather than to seek justice. 

Retaliation in the form of SLAPP strategies has become a problem for many 
European and global states. According to a recent study, SLAPPs “are groundless 
or exaggerated lawsuits and other legal forms of intimidation initiated by state 
organs, business corporations and individuals in power against weaker parties. 
[The latter includes] journalists, civil society organisations, human rights defend-
ers – and others who express criticism or transmit messages uncomfortable to the 
powerful, on a public matter”26. 

In general, SLAPPs limit the participation of citizens and the media regarding 
issues of importance within public debate. The EU’s 2022 report, makes clear the 
diversity of retaliation they enable, pointing out that “Intentions behind SLAPPs 
may differ between different initiators of the court proceedings. When SLAPPs 
are initiated by businesses or wealthy individuals, they are typically aimed at 
protecting their financial interest or reputation. When initiated by state entities, 
they may also be aimed at protecting the politicians’ position, or even at under-
mining the freedom of speech as the primary objective. In any case, SLAPPs 
have a common denominator – creating a chilling effect among NGOs, whis-
tle-blowers, journalists (or more broadly – news outlets) and all citizens involved 
in public debate, and thus avoiding public scrutiny for the actions of their initia-
tors. Another common theme of SLAPP is an abuse of process by the claimant, 
or filing of excessive claims in matters in which the defendant is exercising their 
constitutionally protected right”27. 

With the recognition of the increasing number of people who – for various 
reasons – are vulnerable to retaliation, there was a need for new legislation to 
comprehensively protect them. As a first step, an analysis of the legal instruments 
that are most commonly used by those who employ SLAPPs for retaliation was 
conducted. 

Analysing the legal remedies that are used most frequently in EU countries28 
for SLAPP purposes, it is necessary to point to criminal and civil law regulations 
concerning defamation, violation of personal rights, protection of personal data, 

26 P. Bárd et al., 2020, op. cit., p. 5.
27 Commission staff working document: analytical supporting document accompanying 

a Proposal for a Directive of the European Parliament and of the Council on protecting persons 
who engage in public participations from manifestly unfounded or abusive court proceedings 
(‘Strategic lawsuits against public participation’) and a Commission Recommendation on pro-
tecting journalists and human rights defenders who engage in public participation from mani-
festly unfounded or abusive court proceedings (‘Strategic lawsuits against public participation’), 
COM(2022) 177 final – C(2022) 2428 final, p. 5. 

28 See J. Bayer, P. Bárd, L. Vosyliute, N. Chun Luk, Strategic Lawsuits Against Public Partic-
ipation (SLAPP) in the European Union. A Comparative Study, 2021, https://papers.ssrn.com/sol3/
papers.cfm?abstract_id=4092013 (accessed 20.06.2023), pp. 44 ff.
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and – less frequently – criminal law regulations concerning the fight against ter-
rorism, money laundering or facilitation of illegal migration, and civil law regu-
lations such as copyright and tax obligations.

In Poland, the most common form of legal strategy for retaliatory actions 
carried out is the use of an instrument of criminal law in the form of initiating 
private criminal prosecution for the offence of defamation. Criticised for years, 
the regulation of the offence of defamation in the provision of Article 212 of the 
Criminal Code29 thus creates the legal possibility to formulate intimidating accu-
sations against journalists, social activists, whistle-blowers, as well as persons 
who have experienced sexual violence. For this reason, above all, the criminali-
sation of defamation must be viewed negatively, as has been expressed more than 
once by legal commentators30 and in international guidelines. 

Despite the lack of postulated31 decriminalisation of defamation, the scope 
of criminal liability for this offence is systematically limited by regulations con-
tained in the provisions of the European Convention on Human Rights and the 
case law of the European Court of Human Rights, on the basis of the protecting 
standard of freedom of expression32. 

Freedom of expression is one of the foundations of any democratic society 
and, in Poland, it is guaranteed both in the provisions of the Constitution of the 
Republic of Poland (Article 54) and in the provisions of the European Conven-
tion on Human Rights (Article 10)33. In addition, the content of Article 10 ECHR 
should be interpreted in the light of the jurisprudence of the European Court of 
Human Rights34, which has repeatedly stressed that “freedom of expression is 
a condition not only for the development of a democratic society, but also for 

29 Pursuant to Article 212(1) of the Criminal Code, defamation is the slander of a person of 
such conduct or qualities as to bring him or her into disrepute in public opinion or to expose him or 
her to the loss of confidence necessary for a given position, profession or type of activity.

30 See e.g. A. Biłgorajski, Granice wolności wypowiedzi. Studium konstytucyjne, Warsaw 
2013; A. Gaberle, Kontrowersje wokół art. 212 k.k. Podsumowanie debaty , in. A Szwarc (ed.), 
Prawnokarne granice dopuszczalnego pomawiania. Materiały Zjazdu Katedr Prawa Karnego 
(Gniezno, 26-29 września 2006 roku), Poznań 2008.

31 See e.g. D. Sześciło, 2009, op. cit.; A. Kosz, Art. 212 Kodeksu Karnego – jeśli chcecie 
go zostawić, to go zmieńmy. Debata u Rzecznika, ‘BIP RPO’, 27.02.2019, https://bip.brpo.gov.
pl/pl/content/debata-wolnosc-slowa-a-znieslawienie (access 15.07.2023); Currently, the repeal of 
Article 212 of the Criminal Code is even advocated by the Minister of Justice – cf. https://orka.
sejm.gov.pl/Druki9ka.nsf/Projekty/9-020-1307-2023/$file/9-020-1307-2023.pdf.

32 The ECtHR pays particular attention to the individual’s right to criticism. In a dominant 
line of jurisprudence, the ECtHR points out that the fact that critical assessments were not made 
public by the complainants, but were contained in private letters addressed to the competent 
authorities to deal with such complaints, is relevant to the resolution of complaints cases, see e.g. 
ECtHR Judgment of 21 December 2010 in Sofranschi v. Moldova, Application No. 34690/05.

33 Hereinafter: ‘ECHR’, ‘Convention’.
34 Hereinafter: ECtHR.



164 PIOTR KŁADOCZNY, BARBARA NAMYSŁOWSKA-GABRYSIAK

the individual’s possibility of self-fulfilment”35. According to Article 10(2) of the 
ECHR, interference with freedom of expression is only permissible if a total of 
three conditions are met. First, the possibility of interference must be provided 
for by national law (this is the so-called criterion of formal legality). Second, the 
interference must be necessary in a democratic society (the criterion of necessity). 
Thirdly, the interference can only take place if it serves to protect the good or 
interests expressly designated by Article 10(2) (the purposefulness criterion). 

The right to freedom of expression is specifically the right of persons – who 
have experienced gender-based violence, including sexual violence and sexual 
harassment – to speak publicly about their experiences. Victims have the right to 
decide how they want to conduct their testimony and disclose their experiences. 
Importantly, the passage of time since the incident(s) described is irrelevant. As 
the Committee on the Elimination of Discrimination pointed out, Elimination of 
Discrimination against Women, “Women’s right to a life free from gender-based 
violence is indivisible from and dependent on other human rights, including the 
rights to life, health, liberty and security of the person, equality and equal pro-
tection within the family, freedom from torture, cruel, inhumane or degrading 
treatment, and freedom of expression, movement, participation, assembly and 
association”, thus emphasising that freedom of expression is indivisible from and 
dependent on women’s right to a life free from gender-based violence36. In many 
countries in Europe and around the world, in the wake of the #MeToo movement, 
women experiencing sexual harassment largely in the workplace have started to 
speak out about the problem and use available legal remedies, such as reporting 
a crime, using the anti-discrimination procedure in the workplace or filing a law-
suit in civil or labour courts. 

In response to the legal actions pursued by victims, perpetrators of violence 
have begun to use a strategy of retaliation in the form of private defamation 
indictments, as well as in the form of civil suits for violation of personal rights 
against victims of sexual harassment. Such actions in the form of SLAPPs are 
aimed solely at intimidating victims and forcing them to either withdraw their 
complaints or to abandon complaints altogether for those victims who have only 
considered taking legal action. The purpose of SLAPPs is thus solely for a ‘chill-
ing effect’, the SLAPP is – in this case – an individual retaliation and reaction to 
the exposure of sexual violence that has been hidden for years and carried out, 
mostly by men, and is solely aimed at silencing victims and forcing them not to 
make any complaints to legitimate entities. 

At the same time, this is a form of secondary victimisation of a victim of sex-
ual violence and/or harassment, who, after experiencing sexual violence and hav-

35 Judgment of the ECtHR of 7 December 1976 in Handyside v. the United Kingdom, 
Application No. 5493/72.

36 General recommendation No. 35 (2017) on gender-based violence against women, updating 
general recommendation. No. 19 (1992), CEDAW/C/GC/35, para. 15.
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ing to face the trauma associated with it, additionally becomes an accused person, 
who does not have, within the framework of criminal procedural regulations, the 
rights of a victim in a criminal trial. It seems, however, that the indicated legal 
and human rights standards, which may meet certain criteria of effectiveness in 
relation to retaliatory actions used against journalists, are no longer so effective 
in the situation of their conduct against persons experiencing sexual violence. For 
in their case, any process is itself secondary victimisation. 

Leader37, describing cases of reported sexual harassment complaints by 
female students at colleges and universities in the US, indicates that “Retalia-
tory defamation lawsuits against people speaking up about sexual violence are 
not unusual. In the age of “Me Too,” survivors have been emboldened to come 
forward and speak up about experiences with sexual violence and harassment. 
Unfortunately, their speech can come with the cost of litigation initiated by those 
they have accused. Some, […] are lucky; their states have protective statutes that 
allow survivors to respond to frivolous defamation claims with a special motion 
that allows them to be dismissed quickly and easily. However, many jurisdictions 
lack these statutes or their statutes lack the specificity necessary to best serve 
survivors of violence”38. 

The quoted statement demonstrates a full understanding that, in order to be 
effective in protecting people experiencing sexual violence from legal retaliation, 
every state should put in place anti-SLAPP solutions to prevent and eliminate 
strategic retaliation. 

4. ANTI-SLAPP LAW

The negative SLAPP phenomenon described above and the increasing num-
ber of retaliatory actions carried out year after year – throughout Europe and 
the world – has led to initiatives being taken to introduce so-called ‘anti-SLAPP 
regulations’ into legal systems. 

The current diversity of actors experiencing SLAPPs, including primar-
ily journalists, social activists, activists, whistle-blowers or, increasingly, peo-
ple experiencing sexual violence, makes it necessary to analyse the existing 
regulations with a view to assessing their effectiveness in protecting all of the 
above-mentioned people. It should also not be forgotten that potentially retalia-
tion could affect any person who wishes to make their views known on a topic of 
social, political or economic importance. If we also consider the functioning of 

37 A.R. Leader, 2019, op. cit.
38 Ibidem, p. 1.
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societies in the virtual space, it could be that each of us is at risk of legal action 
aimed at intimidating or limiting our rights.

Recently, the problem of SLAPPs has been recognised by international insti-
tutions. The Commissioner for Human Rights of the Council of Europe, Dunja 
Mijatović, drew attention to the positive obligation arising from the case law of 
the ECtHR to ensure the exercise of the rights enshrined in Article 10 of the Con-
vention. This means that every State, not only has to refrain from any unjustified 
interference with an individual’s freedom of expression, but also has a positive 
obligation to protect the individual’s right to freedom of expression from any 
infringement, including by private individuals39. This obligation also derives from 
Article 1 of the Convention, according to which it is the responsibility of States 
Parties to secure, for everyone within their jurisdiction, the rights and freedoms 
expressed therein, including, precisely, freedom of expression. However, it seems 
that the above-mentioned regulations, contained in the ECHR and developed in 
the ECtHR case law, are not sufficient in the situation of victims of sexual vio-
lence, where the primary goal is to end the criminal or civil proceedings as soon 
as possible and not to hold any court hearings. It should therefore be pointed out 
that it is necessary to take steps towards the development of specific Anti-SLAPP 
legal regulations, especially in the field of procedural regulations.

Such concrete action is being taken at the level of the European Union. The 
European Commission on 17 April 2022 presented recommendations40 and 
a draft directive41 on the protection of persons who engage in public debate from 
unfounded or abusive legal proceedings. 

There is no doubt that one of the priority guidelines is to be able to close 
the case as quickly as possible, without a trial, and this applies to both criminal 
and civil measures. Such an arrangement is included in the EU recommendations 
(points 1 and 2 of the Recommendation), stating that “This Recommendation 
sets out guidance for Member States to take effective, appropriate and propor-
tionate measures to address manifestly unfounded or abusive court proceedings 
against public participation and protect in particular journalists and human rights 
defenders against such proceedings, in full respect of democratic values and fun-
damental rights. Member States should aim to ensure that procedural safeguards 
to grant an early dismissal of manifestly unfounded court proceedings against 

39 Position paper by Council of Europe Commissioner for Human Rights Dunja Mijatović: 
Time to take action against SLAPPs, 27.10,2020, https://www.coe.int/en/web/commissioner/-/
time-to-take-action-against-slapps (accessed 15.07.2023). 

40 Commission (EU) Recommendation of 27 April 2022 on the protection of journalists and 
human rights defenders who engage in public debate from manifestly unfounded or abusive legal 
proceedings (‘strategic actions aimed at stifling public debate’), OJ L 138, 17.5.2022, p. 30–44.

41 Proposal for a Directive of the European Parliament and of the Council on protecting per-
sons who engage in public participation from manifestly unfounded claims or abusive court pro-
ceedings (“Strategic lawsuits against public participation”), Brussels, 2.03.2023, COM/2022/177 
final. 
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public participation are available. They should also aim to provide other remedies 
against abusive court proceedings against public participation, namely the award 
of costs meaning that a claimant who has initiated abusive court proceedings 
against public participation can be ordered to bear all the costs of the proceedings, 
the compensation of damages for any natural or legal person who has suffered 
harm as a result of abusive court proceedings against public participation, and 
the possibility to impose effective, proportionate and dissuasive penalties on the 
party who initiated abusive court proceedings against public participation”.

The inclusion in the Recommendation of a procedural solution consisting 
in the possibility of terminating the proceedings without a trial (i.e. discontinu-
ance of the criminal proceedings or dismissal of the action without a trial) allows 
a positive assessment of the developed guidelines.

The original version of the draft EU directive, guided by the EU Recommen-
dation, contained a number of provisions that, if applied, would allow for effective 
solutions to combat SLAPPs in national laws, such as: early dismissal of SLAPP 
strategies as a key procedural safeguard, security of costs, award of costs and 
damages to victims of legal retaliation, effective, proportionate and dissuasive 
sanctions. 

Unfortunately, the common position on the draft anti-SLAPP directive, 
approved by EU governments on 8 June 2023, significantly altered the Commis-
sion’s original proposal, adopting far less effective legal solutions and limiting the 
future effectiveness of this instrument for SLAPP victims across the European 
Union. CASE identified the most concerning drawbacks contained in the position 
presented by the Council of the EU: “The exclusion from the directive’s scope 
of civil claims brought in criminal proceedings. Significant weakening of the 
early dismissal mechanism, including by means of a very restrictive definition of 
manifestly unfounded cases and by ruling out the possibility to appeal decisions 
refusing early dismissal. The deletion of the provision on damage compensation 
in favour of SLAPP targets. The extension of the transposition period to 3 years, 
against the background of increasing SLAPPs targeting journalists and human 
rights defenders across the EU”. 

A critical assessment of the amendments made to the drafted EU Directive, 
led to the proposed changes, which are “core components and strengths included 
in the Commission’s proposal in the final law, including:

1. A broad personal scope, to encompass the full diverse range of SLAPP 
victims.

2. An innovative notion of cross-border relevance expanding the scope to 
cover certain domestic cases as well.

3. Early dismissal of SLAPP cases as a key procedural safeguard.
4. Security for costs, award of costs and damages on the defendant side.
5. Effective, proportionate and dissuasive sanctions.
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6. Removal of the dichotomy of ‘abusive proceedings’ versus ‘manifestly 
unfounded proceedings’ (early dismissal and other procedural safeguards 
and protection measures should apply to manifestly unfounded and abusive 
proceedings alike). 

7. Replace the “manifestly unfounded” threshold with a requirement for the 
claimant to establish a “prima facie case” as to each essential element of the 
cause of action within the early dismissal mechanism.

8. Making sure security for costs includes indirect costs and damages, such as 
legal representation and associated costs.

9. Making sure the award of costs and damages is automatic. As regards dam-
age compensation in particular, victims should not have to make a separate 
claim.

10. Including a provision requiring member states to review ethical standards 
to discourage lawyers from engaging in SLAPP tactics.

11. Making third-party legal interventions in court broadly accessible, includ-
ing to professional associations.

12. The new Directive should also apply to pending cases”42.
The legal regulations presented above and the constructive criticism levelled 

at them lead to the view that it is necessary to introduce the indicated changes to 
the proposed directive. This is because the consequence of the lack of effective 
regulation in individual EU countries will lead to an increase in the number of 
retaliatory actions initiated, which will have a negative impact on the fundamen-
tal rights of citizens, especially freedom of expression. 

5. CONCLUSIONS AND PROPOSALS FOR CHANGE

Turning to the issue of whether and to what extent the current Polish criminal 
law regulations implement – in an effective manner – the guidelines presented in 
the EU Recommendations and in the draft EU Directive, the following should be 
indicated. 

Firstly, it seems that the need to decriminalise defamation should be stressed 
once again. As already indicated above, the existence of the provision of Article 
212 of the Criminal Code, in its current form, creates the possibility (already 
made a reality) to use it as a SLAPP. The repeal of this provision would therefore 
constitute the most far-reaching, but at the same time the most effective guarantee 

42 See CASE, Governments’ agreed stance on EU anti-SLAPP directive – a disappointing 
failure to support the adoption of robust safeguards for public watchdogs, 13.06.2023, https://
www.the-case.eu/latest/governments-agreed-stance-on-eu-anti-slapp-directive-a-disappointing-
failure-to-support-the-adoption-of-robust-safeguards-for-public-watchdogs/ (access 15.07.2023).
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for all those who wish to exercise their rights without fear of criminal proceedings 
being initiated against them. At the same time, without repeating the arguments 
presented in legal writings and judicial decisions of this provision would not create 
a gap in legal protection against abuse of freedom of expression, given the exist-
ence of a civil route in the Polish legal system in this regard. This solution thus 
appears to be both the most far-reaching and the best, also due to its universality. 
It does not only apply to selected cases (e.g. victims of sexual harassment, jour-
nalists, etc.), but constitutes a solution that protects all persons at risk of SLAPP. 

In the absence of implementation of the above postulate de lege ferenda in the 
area of substantive criminal law, another proposal should be considered, which 
is a postulate de lege lata, concerning the appropriate application of the rules of 
criminal procedure. At present, a legal solution, theoretically ensuring the protec-
tion of victims of sexual violence from the SLAPP strategy – in the situation of 
a private indictment for defamation – is the institution of discontinuation of crimi-
nal proceedings, even before the trial and at the hearing, pursuant to the provision 
of Article 339(3)(1) of the Code of Criminal Procedure in conjunction with Article 
17(1)(2) of the Code of Criminal Procedure. 

Referring the assessment of the theoretical solution proposed above to its 
effective functioning in practice, it should be pointed out that the jurisprudence 
of the Supreme Court43 indicates, however, that discontinuation of criminal pro-
ceedings at a sitting, before a trial, may take place under Article 17(1)(2) of the 
Code of Criminal Procedure only if it follows from the evidence gathered in the 
pre-trial proceedings that the act charged against the accused does not contain the 
statutory attributes of a prohibited act. Thus, the Supreme Court clearly indicates 
the exceptional character of the possibility to apply the institution of discontinu-
ance of proceedings pursuant to Article 17(1)(2) of the Code of Criminal Proce-
dure. Thus, the possibility of discontinuance depends on the court’s discretionary 
assessment as to whether – in a given case – the prerequisites indicated in the 
provision are met. Consequently, it should be noted that the Polish legal system 
provides for the possibility to discontinue proceedings, even before the trial. On 
the other hand, however, this is not an automatic mechanism and does not apply 
directly to SLAPP-related actions.

In view of the above circumstances, a de lege lata proposal would be to adopt 
an interpretation of Article 17(1)(2) of Poland’s Code of Criminal Procedure in the 
light of which, in the case of a private indictment constituting a SLAPP against 
a victim of sexual violence, its application would lead to mandatory discontinu-
ance of criminal proceedings. This would occur in a situation where the victim 
has used legal means to punish the perpetrator of this kind of violence. The court 
should then discontinue the criminal proceedings on the grounds contained in 
the provision of Article 17(1)(2) of the Code of Criminal Procedure given that 

43 Order of the Supreme Court of 9 December 2020, IV KK 169/20.
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it is dealing with the lack of fulfilment of the statutory elements of the offence. 
The non-fulfilment of the elements of the offence of defamation by persons who 
have experienced sexual harassment is clear from the non-statutory counter-truth, 
which is the right to criticism, freedom of expression and the right to file com-
plaints or petitions, regulated by Article 63 of the Constitution of the Republic of 
Poland. In such situations, the complaint of the aggrieved person is the realisation 
of the constitutional right to complain. This kind of interpretation could also be 
applied in all other cases where the SLAPP victim has used the legal route (crim-
inal, civil, administrative, disciplinary, etc.).

It must be stressed that this kind of reasoning would be a de facto guaran-
tee of the right to criticism, whereas the opposite reasoning would often lead 
to the impossibility of exercising the individual’s constitutional rights, making 
it illusory. Included in the right to criticism is the right to complain to author-
ised entities and to use the legal instruments available in the legal system, e.g. to 
notify the public prosecutor’s office of an offence, to complain to the disciplinary 
ombudsman at a university, to complain to the Anti-Discrimination Commission 
operating in a particular workplace. Legal commentators and judicial decisions 
do not differentiate the right to criticism according to the seriousness of the accu-
sations and the final decision of the authorised body or court. If an individual 
submits a notification to the competent authority, they act within their powers and 
do not commit the offence of defamation. The Supreme Court, in its judgment of 
11 December 1996, made it clear that “The raising of accusations against state 
officials by a citizen in a complaint addressed to the authorities does not con-
stitute an offence of defamation, even if they are likely to humiliate the persons 
concerned or to expose them to the loss of confidence necessary for the exercise 
of a profession or the pursuit of a specific activity. Indeed, writing and directing 
complaints and requests to the relevant authorities is the prerogative of the indi-
vidual subjectively defending their rights, regardless of whether their claims are 
legitimate, and regardless of whether they can prove those claims”44.

If the proposal presented above as a de lege lata postulate does not meet with 
the approval of legal scholars and judges, a de lege ferenda postulate should be 
considered – a legislative change in the form of introducing point 12 to Arti-
cle 17(1) of the Code of Criminal Procedure which reads: “Proceedings shall not 
be initiated, and initiated proceedings shall be discontinued, when: 12) a com-
plaint from a private prosecutor constitutes an abuse of the law or is manifestly 
unfounded, and was preceded by a lawful action of the accused”. 

Such a provision would give legislative form to the de lege lata proposal indi-
cated above. 

44 Judgment of the Supreme Court of 11 December 1996, III KKN 98/96. 
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In light of the arguments presented in this publication, it appears that a state 
response to SLAPPs will be required fairly soon. The conclusions presented above 
have the ambition to contribute to future legislative solutions.
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CRIMINAL CARTEL OFFENCE IN THE UK 10 YEARS 
AFTER THE AMENDMENT. EFFECTIVE REFORM 
OR FURTHER IMPEDIMENT TO PROSECUTION?

Abstract

The article describes the operation in practice of UK regulations that stipulate grounds 
of criminal liability for the cartel offence for which the court may impose prison sentences 
and/or fines under the Enterprise Act 2002. Particular attention is paid to assessing the 
changes to the description of this offence introduced by the Enterprise and Regulatory 
Reform Act 2013, which came into force on 1 April 2014. The first fundamental change 
to this description was to eliminate the element of “dishonesty” in the description of the 
cartel offence. That change was due to the difficulties involved in proving the “dishonest” 
nature of the actions of those alleged to have committed the act. Most of the subsequent 
proceedings involving cartel conspiracies, even when hard-core cartels were alleged, 
crashed against these problems. The second fundamental change was the introduction 
into the cartel offence regulation of three types of circumstances giving grounds for 
finding that an act does not constitute an offence and three possible “defences” against 
allegations of the cartel offence. The article assesses to what extent these new regulations 
are able to ensure in practice an effective fight against cartel offences and to what extent 
they constitute a further impediment to this task. The article also describes the director’s 
disqualification measure applied under the Company Directors Disqualification Act 1986.
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I. INTRODUCTION

It will soon be ten years since the UK Enterprise Act 2002 was amended by 
the Enterprise and Regulatory Reform Act 2013, which came into force on 1 April 
20141. One of the significant changes introduced by this Act concerned the defi-
nition of the grounds of criminal liability for the cartel offence covered by section 
188 of the Enterprise Act 20022. 

The inspiration for those amendments was a sense of the ineffectiveness of 
provisions as a basis for criminal liability for the cartel offence, whose elements 
included the “dishonesty” of the perpetrator’s conduct. It was emphasised at the 
time that it was this element of the description of the cartel offence that under-
pinned the blame of the former Office of Fair Trading3.

Fundamental changes were then made to the grounds of criminal liability for 
the cartel offence, for which the court may impose prison sentences and/or fines. 

The first fundamental change to this regulation was to eliminate the “dis-
honesty” element in the description of the cartel offence. This change was due 
to the difficulties involved in proving the “dishonest” nature of actions of those 
alleged to have committed the act. It was emphasised, that it was precisely this 
element of “dishonesty” that underpinned the blame of the former Office of Fair 
Trading. Most of the subsequent proceedings involving cartel conspiracies, even 
when hard-core cartels were alleged, crashed against these problems. 

The second fundamental change was the introduction into the cartel offence 
of the regulation of three types of circumstances giving grounds for finding that 

1 https://www.legislation.gov.uk/ukpga/2013/24/pdfs/ukpga_20130024_en.pdf. 
2 https://www.legislation.gov.uk/ukpga/2002/40/section/188/enacted (text of the Enterprise 

Act in its original version); https://www.legislation.gov.uk/ukpga/2002/40/section/188 (text of this 
Act in its current version).

3 A. Stephen, The UK Cartel: UK Cartel Offence: Farewell Dishonesty…, CCP, 19 March 
2012, https://competitionpolicy.ac.uk/blog/the-uk-cartel-offence-laying-the-dishonesty-require-
ment-to-rest/ (accessed 15.07.2023), p. 8.
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an act does not constitute an offence and three possible “defences” against the 
allegation of the cartel offence.

I had the opportunity to write about those amendments to the law at a time 
when the legislative work was just about to be completed4. Already at that time, 
this amendment raised concerns as to whether the new shape of the provisions 
defining the grounds for criminal liability for the cartel offence would really be 
an effective instrument in the fight against the most serious competition viola-
tions, which included cartel collusion. 

Now, almost ten years after the amendment of the provision defining the car-
tel offence the concerns of that time are certainly a good incentive to return to 
this topic and describe the functioning of these amended provisions in practice.

The purpose of this study is to answer the question whether, almost ten years 
after the entry into force of the above-mentioned amendments concerning the car-
tel offence, these changes have affected the practice of applying criminal liability 
for this offence. Have the changes, as declared, facilitated the application of this 
type of responsibility?

II. AT THE ORIGIN OF THE AMENDMENT CONCERNING 
THE CARTEL OFFENCE

1. The fundamental amendment to the Enterprise Act 2002 made with effect 
from 1 April 2014 by way of the Enterprise and Regulatory Reform Act 2013 
concerned the basis for criminal liability for the cartel offence. As already men-
tioned, it consisted of the abandonment of the premise for the imputation of this 
liability, which was that the offender’s conduct was of a “dishonest” nature. The 
previous existence of a provision encompassing this prerequisite generally gave 
rise to insurmountable difficulties in proving this “dishonesty” in the conduct of 
persons alleged to have committed a cartel offence. 

If there was a conviction, which occurred in extremely rare cases, it was only 
as a result of a confession from perpetrators to the cartel offence5.

2. Before describing the effects that this amendment has had in practice, it is 
worth looking into the original wording of the cartel offence provision as it was 
given by the Enterprise Act 2002.

4 See M. Król-Bogomilska, Najnowsze zmiany w brytyjskim prawie antymonopolowym 
– nowe oblicze przestępstwa kartelowego, (in:) Z. Jędrzejewski, Z. Wiernikowski, S. Żółtek, 
M. Królikowski (eds), Między nauką a praktyką prawa karnego. Księga Jubileuszowa Profesora 
Lecha Gardockiego, Warsaw 2014, p. 199 ff.

5 See on this topic: A. MacCulloch, The Quiet Decline of the UK Cartel Offence: A Principled 
Victory in the Face of Practical Failure, (in:) B. Rodger, P. Whelan, A. MacCulloch (eds), The UK 
Competition Regime: A Twenty-Year Retrospective, Oxford  2021, pp. 337–358.
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The initial wording of this provision assumed that an individual is guilty of 
an offence if he dishonestly agrees with one or more other persons to make or 
implement, or to cause to be made or implemented, arrangements of the following 
kind relating to at least two undertakings:

(a) directly or indirectly fixing a price for the supply of a product or service;
(b) limiting or preventing supplies of a product or service;
(c) limiting or preventing production;
(d) dividing the supply of a product or service to a customer or customers;
(e) dividing customers for the supply of a product or service, or
(f) bid-rigging arrangements6.
From the beginning – to the present day – this offence – under Section 190 of 

the Enterprise Act 2002 – is punishable by imprisonment for a term not exceeding 
five years or by a fine (unspecified in amount) or by both.

Judgements are delivered by the courts. The Competition and Markets Author-
ity (CMA) has investigatory and prosecutory powers. In respect of the criminal 
cartel offence, CMA shares its powers with the Serious Fraud Office in England, 
Wales and Northern Ireland, and with the Lord Advocate and the National Case-
work Division in Scotland 7.

3. Difficulties in proving the “dishonesty” of perpetrators alleged to have 
committed cartel offences resulted in convictions in only one case between 2003 
and 2012. There were only convictions in cases against individuals involved in 
a marine hoses cartel who pleaded guilty to the offence under a plea bargaining 
procedure applied while these managers were in the US. This case concerned 
a cartel agreement in the market for the supply of flexible hoses for marine appli-
cations8. The success in this case was determined by the spectacular action of 
officers from the National Criminal Division of the Antitrust Division of the 
US Department of Justice9, who entered the hotel rooms with guns and, fol-
lowing a plea bargaining procedure, obtained a confession from tree managers 
involved in this case and their agreement to have prison sentences imposed on 
them. In the further course of the case, these managers were transported to Lon-

6 See the wording of Article 188 of the Enterprise Act as it stood prior to 1 April 2014, http://
www.legislation.gov.uk/ukpga/2002/40/section/188 (accessed 15.07.2023). 

7 L. Wright, E.  Hammond, Cartels in the United Kingdom, Lexology, 1 May 2021, p. 2 https://
www.lexology.com/library/detail.aspx?g=d4316853-89c6-4781-b49c-3354a68756b7 (accessed 
15.07.2023). 

8 See on this topic: M. Furse, The Criminal of Competition in the UK and in the US. Failure 
and Success, Cheltenham, UK, Northampton, MA, USA 2012, p. 202 ff.; S. Ince, G. Christian, The 
Marine Hose Cartel: A New Era in International Co-operation, ‘Competition Law Insight’ 2 Feb-
ruary 2008, pp. 9 ff., http://www.mondaq.com/article.asp?articleid=57462 (accessed 25.01.2013). 
See also: P. Pascal Wirz, Imprisonment for Hard Core Cartel Participation: A Sanction with Con-
siderable Potential, ‘Bond Law Review’ 2016, Vol. 28, p. 94.

9 The National Criminal Enforcement Section of the Antitrust Division of the U.S. Depart-
ment of Justice.
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don. The case ended with convictions in the UK. The three managers were sen-
tenced to prison terms (two were sentenced to three years’ imprisonment and the 
third one was sentenced to two and a half years) by a 2008 judgment. A director 
disqualification order was also applied to them (for two managers, for a period 
of seven years, and for the third, for a period of two years and six months). On 
appeal, the Court of Appeal upheld the conviction, mitigating it only slightly10.

4. However, in other cases involving acts committed during the period of the 
provision defining the cartel offence with the inclusion of the “dishonesty” ele-
ment the evidence failed to confirm the dishonest nature of the alleged actions. 
For example, there was a case in the UK against the managers of British Air-
ways and Virgin Atlantic Airways, which concerned the fixing of passenger fuel 
charges. In May 2010, as a result of a failure to prove dishonesty on the part of the 
perpetrator in this case, it was decided to discontinue these proceedings11.

III. MAIN CHANGES IN THE CRIMINALISATION OF THE 
CARTEL OFFENCE

1. The failure of attempts to apply criminal liability for cartel offences in 
practice generally led to the abandonment of this premise of liability as “dishon-
esty” on the part of the perpetrator. 

However, the amendment by way of the Enterprise and Regulatory Reform 
Act 2013 concerning the grounds for criminal liability for the cartel offence did 
not simply abandon the aforementioned element of “dishonesty”.

2. In addition to the abandonment of the element of “dishonesty”, new sec. 
188A and sec. 188B by way of an amendment made to the Enterprise Act at that 
time was also added. This amendment introduced into that Act three types of 
circumstances giving rise to a finding that an offence had not been committed 
and three possible “defences” against the alleged cartel offence.

Namely, according to sec. 188A(1) of the Enterprise Act, it was assumed that, 
an offence does not occur, if:

(a) under the arrangements customers would be given relevant information 
about the arrangements before they enter into agreements for the supply to 
them of the product or service so affected, or

10 See on this topic: M. Furse, 2012, op. cit., p. 202 ff. and M. O’Kane, Does Prison Work for 
Cartelists? The View from Behind Bars. (Cartels Penalties: Effective Deterrents or License Fees?), 
‘Antitrust Bulletin’, 22 June 2011, http://business.highbeam.com (accessed 24.02.2014). 

11 http://www.oft.gov.uk/OFTwork/competition-act-and-cartels/criminal-cartels-completed/ 
(accessed 24.02.2014).
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(b) in the case of bid-rigging arrangements, the person requesting bids was 
given relevant information about them at or before the time when a bid is 
made, or 

(c) in any case, relevant information about the arrangements would be pub-
lished, before the arrangements are implemented, in the manner specified 
at the time of the making of the agreement in an order made by the Secre-
tary of State.

This regulation (sec. 188A(2)) of the Enterprise Act indicates that the notion 
of “relevant information”‘ includes the names of the undertakings involved in the 
agreement, an indication of the good or service covered by the agreement and 
a description of the nature of the agreement.

In addition, sec. 188A § 3 of this Act indicates that an individual does not 
commit an offence covered by section 188 § 1, if the agreement is made in order 
to comply with the legal requirement12. 

Another change was the addition of a new sec. 188B to the Enterprise Act, 
which identifies three possible “defences” against the allegation of cartel offence:

(a) “defence” by showing that, at the time of the making of the agreement, he 
or she did not intend that the nature of the arrangements would be con-
cealed from customers at all times before they enter into agreements for the 
supply to them of the product or service. 

(b) “defence” by showing that, at the time of the making of the agreement, he 
or she did not intend that the nature of the arrangements would be con-
cealed from the CMA.

(c) “defence” by showing that, before the making of the agreement, he or she 
took reasonable steps to ensure that the nature of the arrangements would 
be disclosed to professional legal advisers for the purposes of obtaining 
advice about them before their making or (as the case may be) their imple-
mentation.

At that time, a new provision, sec. 190A, was also introduced, which pro-
vided for the preparation and publication by the CMA of Guidance on the Cartel 
Offence Prosecution. Such Guidance was published on 12 March 2014. The prin-
ciples contained in this Guidance apply in determining whether proceedings for 
the cartel offence under Article 188 should be carried out against an individual13.

12 Under section 188A(5) of the Act: the term: “legal requirement” has an analogous meaning 
to that in section 5 of that part of the Competition Act 1998, which is called Schedule 3. The 
provision refers to requirements imposed: (1) by or under legislation in force in the UK; (2) by or 
under the TFEU or the Agreement on the European Economic Area having legal effect in the UK; 
(3) by or under law in force in a Member State and having legal effect in the UK.

13 CMA, Cartel Offence Prosecution Guidance, March 2014, CMA9 https://assets.publishing.
service.gov.uk/government/uploads/system/uploads/attachment_data/file/288648/CMA9__
Cartel_Offence_Prosecution_Guidance.pdf (accessed 5.07.2023).
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IV. UNFULFILLED HOPES

1. The new provisions were met with great criticism already at the stage of 
their enactment and entry into force. Their content raised concerns expressed 
by authors pointing to the high probability that these new regulations regarding 
the circumstances giving rise to the finding that an offence was not commit-
ted and describing three possible “defences” against the allegation of the cartel 
offence would effectively make it difficult or even impossible to convict for cartel 
offences committed after the provisions of the Enterprise and Regulatory Reform 
Act 2013 came into force on 1 April 201414. In the opinion of Whelan, the author-
ities in the UK now have at their disposal an offence which is “fundamentally 
flawed and unworkable” in practice15. 

Jones and Williams pointed out as early as 2014 that even the government 
acknowledged that the new definition of the cartel offence did not have the 
desired deterrent effect. These authors also pointed out that the government has 
not yet taken sufficient steps to establish the belief that moral condemnation and 
criminalisation of cartel behaviour are justified16. The lack of public conviction 
that cartel violations are morally wrong behaviour was also highlighted by May 
Michels17. 

From the very beginning, particular criticism has been levelled at the amend-
ment made with regard to the definition of the possible three “defences”. In par-
ticular, O’Kane and Nakhwal emphasised the defectiveness of the definition of 
“the defence”, which, according to the added sec. 188B of the Enterprise Act 
2002, is to plead that, at the time of entering into the agreement, the person 

14 See on this topic: P. Whelan, Does the UK’s New Offence Contain a Devastating Flaw?, CPB, 
http://competitionpolicy.wordpress.com/2013/05/21/does-the-uks-new-cartel-offence-contain-
a-devastating-flaw/ (accessed 5.07.2023), and H. Cartlidge, The UK Criminal Cartel Offence 
– a Bad Reform Becomes Even More Complicated, http://www.olswang.com/articles/2012/10/
the-uk-criminal-cartel-offence-%E2%80%93-a-bad-reform-becomes-even-more-complicated/ 
(accessed 24.02.2014). See also M. Garcia, Will a New Approach Lead to More UK Criminal 
Cartel Prosecutions?, Fraud Intelligence, August/September 2013, Stephenson Hardwood, http://
www.shlegal.com/Asp/uploadedFiles/File/Newsletters/2013_newsletters/08_13/08_13_Fraud_
Intelligence.pdf (accessed 24.02.2014).

15 P. Whelan, Section 47 of the Enterprise and Regulatory Reform Act 2013: a flawed reform 
of the UK cartel offence. Legislation and Reports, ‘Modern Law Review’ 2015, No. 78(3), pp. 1 
ff., https://eprints.whiterose.ac.uk/94448/3/MLR%20Article%20%28PWhelan%29.pdf (accessed 
15.07.2023). See also L. Danagher, The Convergence of Past and Present Challenges to the 
Criminal Cartel Law of the UK, 305 ‘European Competition Law Review’ 30 June 2015, No. 36(7), 
pp. 4–5, available at SSRN: https://ssrn.com/abstract=2723520.

16 A. Jones, R. Williams, The UK Response to the Global Effort Against Cartels: is 
Criminalisation Really the Solution?, ‘Journal of Antitrust Enforcement’ 2014, Vol. 2(1), p. 26.

17 E. May Michels, The Real Shortcoming of the UK Cartel Offence: A Lack of Public and 
Political Support. ‘Global Antitrust Review’ 2014, pp. 78 ff., http://www.icc.qmul.ac.uk/media/
icc/gar/gar2014/2---May-Mitchels.pdf.
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took reasonable steps to obtain advice from a professional legal adviser as to 
the nature of the arrangements before entering into them or before implementing 
them. These authors pointed out that this defect consists in allowing the offender 
to escape criminal liability regardless of whether the offender actually obtained 
advice from such a legal adviser and even where the offender, having obtained 
advice recommending refraining from entering into a cartel agreement, simply 
ignored that advice18. Anyway, any such advice should be protected by the LPP 
and should not be subject to disclosure19. 

Getting to know the practice after the implementation of the described changes 
does not give cause for optimism.

In one of the sources describing the functioning of the provisions underpin-
ning liability for the cartel offence in practice in light of the latest data in Global 
Legal Insights – United Kingdom Chapter – Cartels Law and Regulation 2023, 
Warrington and Cannon point out that even though the changes to the law were 
made, there have been no convictions for cartel offences. What is more, currently 
there are even no merely commenced proceedings20. 

These authors point out that recent convictions for cartel offences – apart from 
the aforementioned Marine Hoses cartel case – have only occurred in two more 
cases. They were the Precast Drainage Products case and the Galvanised Steel 
Tanks case. Also in these two cases, the application of the pre-amendment cartel 
offence provision, with the inclusion of the “dishonest” nature of the perpetrator 
acting, was made possible by the guilty pleas of the perpetrators. Significantly, in 
both of these cases the infringements took place before 1 April 2014, so in these 
cases the provisions from the period before the amendment were applied21. The 
last sentence was issued in 2017. One person was sentenced to two years’ impris-
onment suspended for two years after pleading guilty to “dishonestly” agreeing 

18 M. O’Kane, J. Nakhwal, Changes to the Cartel Offence by the Enterprise and Regulatory 
Reform Act 2013, ‘Practical Law Company’, 1 May 2013, p. 9, https://uk.practicallaw.thomsonreuters.
com/1-530-5199?transitionType=Default&contextData=(sc.Default) (accessed 15.07.2023). See on 
this topic: P. Whelan, 2015, op. cit., pp. 1 ff. 

19 Ashurst Quickguides. The UK Criminal Cartel Offence, 17 October 2019,  Ashurst, 
p. 4, https://www.ashurst.com/en/insights/quickguide-the-uk-criminal-cartel-offence/(accessed 
15.07.2023).

20 G. Warrington, R. Cannon, United Kingdom Chapter – Cartels Laws and Regulations 
2023, ‘Global Legal Insights (GLI)’ 2023, para. 11, https://www.globallegalinsights.com/practice-
areas/cartels-laws-and-regulations (accessed 15.07.2023). 

21 Ibidem. The sentencing of the perpetrator of the cartel offence in the 2017 Precast Drainage 
Products case to a two-year prison term with a conditional suspension of that sentence for two 
years is also referred to in the study: M. Readings, R. Noorali, United Kingdom Chapter – Cartels 
& Leniency Laws and Regulations 2023, ‘International Compara.tive Legal Guide (ICLG)’ 
2023, para. 3, https://iclg.com/practice-areas/cartels-and-leniency-laws-and-regulations/united-
kingdom (accessed15.07.2023).
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on the allocation of supplies and customers and price fixing of precast concrete 
drainage products22. 

Thus, there has been no application of the provisions underpinning crimi-
nal liability for the cartel offence as amended by the Enterprise and Regulatory 
Reform Act 2013 throughout the entire period of the amended legislation to date. 
This fact unequivocally confirms the concerns that were already raised during the 
course of the amendment and also immediately after their entry into force. 

The weak engagement of the CMA to conducting investigations and the lack 
of applications to the courts for sentencing were also highlighted. Swan and Sal-
lybanks described the Memorandum of Understanding entered into on 21 October 
2019 between the CMA and the Serious Fraud Office (SFO) to co-operate and 
co-ordinate the investigation and/or prosecution of individuals for cartel offences. 
The CMA has relinquished certain investigative powers to the SFO while retain-
ing the power to issue decisions by way of no-action letters, which are binding 
on the SFO23. The above remarks were included by these authors in a study with 
a telling title: “Another false dawn for UK criminal cartel enforcement?” 

The results of the CMA’s 2015 survey point out that too little importance 
is attached to communication among senior business executives, even when it 
comes to communicating about bids during tender procedures or agreeing for 
dividing customers. An analogous attitude can be observed among members of 
the jury adjudicating cartel cases. It is emphasised that this differs significantly 
from the attitude towards cartel agreements seen, for example, in the American 
courts where cartels are described as the “supreme evil” of competition law24. 

The assessment of cartel agreements has been a contentious field since the 
early days of the formation of competition law. The issue has a deep socio-eco-
nomic background, linked to the perception of the whole issue also on a moral 
aspect. Stephan points out that awareness of these contentious issues in many 
countries, however, goes hand in hand with a very broad prohibition of cartel 
agreements. In the chapter entitled: “Is morality important to cartel law?” con-
tained in the newest 2023 Research Handbook on Cartels, this author, writing 
about the lack of consensus in this field, states that “the design of cartel laws does 
little to make them stand out as any less morally ambiguous than other areas of 
competition law regulation. In particular, prohibitions of the most serious forms of 
cartel conduct are not focused on effects and are deliberately designed to capture 

22 M. Readings, R. Noorali, 2023, op. cit., para. 3. See also: M. Readings, United King-
dom: Cartels Compara.tive Guide, para. 6.1, ‘mondaq’, 7 October 2021, https://www.mondaq.
com/uk/antitrustcompetition-law/890396/cartels-compara.tive-guide (accessed 15.07.2023).

23 A. Swan, R. Sallybanks, Another false dawn for UK criminal cartel enforcement?, ‘BCL’, 
November 2020, https://www.bcl.com/another-false-dawn-for-uk-criminal-cartel-enforcement/ 
(accessed 15.07.2023).

24 M. Simpson et al., Criminal Cartel Offence in UK: Public Attitudes, ‘Competition World’ 
2016, No. 2, https://www.nortonrosefulbright.com/en-pl/knowledge/publications/3436c26a/crimi-
nal-cartel-offence-in-uk-public-attitudes, p. 6-7 (accessed 15.07.2023).
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a very wide spectrum of anti-competitive arrangements, including those entered 
into out of ignorance and those involving only very minimal communication and 
exchange of information between competitors”25.

This complete absence of prosecutions for cartel offences in the post-amend-
ment period in the UK raises interest in the operation of laws defining cartel 
offences in some other countries. 

2. Countries that criminalise cartel offences where prison sentences and/or 
fines are possible for cartel offences against individuals include for example: Aus-
tralia, Brazil, Canada, Greece, Ireland, Israel, Japan, Mexico, South Africa or the 
United States26. In some countries criminalisation of cartels has been limited to 
collusive bidding27. At this point – due to the slim framework of the article – it 
is possible to cite some data on the application of penalties for cartel offences in 
countries with common law legal systems, where the criminalisation of cartel 
violations is the norm. 

Insight into the practice of these countries makes it possible to note that, the 
experience gathered in the UK and the effects of the detection of cartel violations 
and the number of convictions for such violations in other countries are com-
pletely incomparable.

In the United States, the range of sanctions and penalties available in crim-
inal proceedings for cartel activities can be severe. Penalties can be imposed on 
individuals as well as companies. Fines can be substantial, with the maximum 
amount for a violation being USD 1 million for individuals and USD 100 mil-
lion for companies. Corporate fines based on the volume of trade affected by the 
infringement (twice the losses or profits resulting from the conduct) can often 
exceed USD 100 million28.

As indicated by Bial, author of the description covered in the database of 
the International Comparative Legal Guide (ICLG) – Cartels & Leniency Laws 
and Regulations 2023, USA, an average of 47 offenders were convicted of cartel 

25 A. Stephan, The Morality of Cartel Activity, (in:) P. Whelan (ed.), Research Handbook on 
Cartels, Cheltenham and Northampton 2023, pp. 74–75.

26 See on this topic: M. Król-Bogomilska, Zwalczanie karteli w prawie antymonopolowym 
i karnym, Warsaw 2013, pp. 256–334. See also: M. Giangaspero, Criminalisation of Cartels and Bid 
Rigging Conspracies: a Focus on Custodial Sentences, DAF/COMP?WP3 (2020)1 OECD.2020, 
p. 15 ff. 

27 This extent of criminalisation exists, for example, in Austria, Belgium, Finland, Germany, 
Hungary, Italy, Poland, Portugal and Turkey. See on this topic: M. Król-Bogomilska, 2013, op. cit., 
pp. 256–334 and M. Giangaspero, 2020, op. cit., p. 145 ff. 

28 A.H. Silberman, USA, para. 4.4 (in:) Cartels 2023, Practice Guides, 2023, https://
practiceguides.chambers.com/practice-guides/cartels-2023, (accessed 15.07.2023).
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offences each year in US practice during the period 2010–2017 (offenders were 
typically sentenced to prison terms of 18 months)29.

Amato and Arguello, in a description presented in Cartels Laws and Regu-
lations 2023/USA, indicate that between 2015 and 2022, the US Department of 
Justice prosecuted 99 companies and 270 individuals for criminal antitrust cartel 
violations. During this period, the total amount of fines and penalties was 5,285 
billion. These authors state that the average length of a prison sentence between 
2010 and 2020 was 18 months, but add that the length has dropped to 15 months 
in the last three years. These authors point out that since 1998, criminal fines of 
USD 100 million or more have been imposed against 36 companies, including 13 
fines of USD 300 million or more30.

In Ireland, contrary to the path taken in the legal system in the UK, the 
response to the difficulties of ensuring the effectiveness of criminal cartel pro-
ceedings has been to move towards tougher penalties for cartel infringements. 
Namely, there was a radical change to Irish competition law in 2022. The change 
consisted, inter alia, of an increase in the limits of fines for cartel offences (up 
to EUR 50 million or up to 20 per cent of turnover for offences (whichever is 
greater)). On an analogous basis, the upper thresholds for fines for undertakings 
in “civil”‘ proceedings for cartel infringements were also increased31.

In their 2022 publication on fighting cartels in Ireland, McKenna and Warren 
point out that in the past 5 years only one criminal case with prosecutions has 
been taken to a conclusion (in the Commercial Flooring cartel case). It is empha-
sised that although this prosecution has been finalised, this has only occurred 
many years after it was initiated32.

Criminalisation of cartels has also been applied in Australia’s legal system. 
The law of this country provides penalties for corporations and for individuals. 
For corporations the maximum fine for each criminal cartel offence is the greater 
of: AUD 10 million, three times the total benefit that has been obtained and which 

29 J. Bial, USA Chapter – Cartels & Leniency Laws and Regulations 2023, ‘International 
Compara.tive Legal Guide (ICLG)’ 2023, para. 3.2, https://iclg.com/practice-areas/cartels-and-le-
niency-laws-and-regulations/usa (accessed 15.07.2023).

30 J. J. Amato, S. Arguello, USA Chapter – Cartels Laws and Regulations 2023, ‘Global 
Legal Insights (GLI)’ 2023, para. 11, https://www.globallegalinsights.com/practice-areas/car-
tels-laws-and-regulations/usa (accessed 15.06.2023).

31 K. McKenna, C. Warren, Irish Competition Law Update: 20 Things You Need to Know About 
Irish Competition Law Changes, ‘Competition and Regulation Date’ 3 February 2022, para. 4, 
https://www.matheson.com/insights/detail/irish-competition-law-update-20-things-you-need-to-
know-about-irish-competition-law-changes (accessed 15.07.2023). See also: P. Gorecki, Cartel 
Sentencing in Ireland: Criminal Standards of Proof, But Civil Sanctions, Munich Personal RePEc 
Archive, 1 November 2018, https://mpra.ub.uni-muenchen.de/89817/1/MPRA_paper_89817.pdf 
(accessed 15.07.2023).

32 K. McKenna, C.Warren, 2022, op. cit., para. 4. See text in the introduction to this study, 
https://www.matheson.com/insights/detail/irish-competition-law-update-20-things-you-need-to-
know-about-irish-competition-law-changes (accessed 15.07.2023).
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is reasonably attributable to the commission of the offence, or if the value of the 
benefit obtained cannot be determined, 10 % of the corporation’s annual turnover 
connected with Australia. An individual convicted of a criminal cartel offence 
may be sentenced to up to 10 years’ imprisonment or fined up to AUD 444,000, or 
both. In June 2022 the first conviction of individuals for cartel offences since the 
criminalisation of cartel activities in 2009 was reached. The convictions involved 
four individuals who were linked to Vina Money and its competitor Hong Vina 
(the case involved price fixing of the Australian dollar to Vietnamese dong 
exchange rate and transaction fees charged to customers sending money from 
Australia to Vietnam). These individuals were sentenced to prison terms with 
conditional suspension of these sentences33.

Also in Canada grounds for criminal liability for cartel collusion (including 
collusive bidding) have been stipulated.

According to sec. 45 of the Canadian Competition Act, for cartel violations 
the court may impose a sentence of up to 14 years’ imprisonment or a fine or both 
together on an individual. There recently have been some changes made to the 
law in this regard. Following consultation by Innovation Science and Economic 
Development Canada (Department of the Government of Canada)34, as of 23 
June 2023 the maximum limit of CAD 25 million for fines for individuals has 
been removed and the amount of the fine is at the discretion of the court. Also, 
offences relating to bid rigging (under sec. 47 Competition Act) are punishable by 
up to 14 years’ imprisonment or a fine at the discretion of the court35.

In Canada, cartel prosecutions carry significant penalties – up to CAD25 mil-
lion per violation for companies and up to a CAD 25 million fine or 14 years’ 
imprisonment for individuals. There is no specification of a maximum fine for 
foreign-directed collusion or bid rigging. The courts have emphasised, both in 
the context of competition law and general criminal law, that fines must be high 
enough to deter powerful companies and not simply become a cost of doing busi-
ness. To date, CAD 10 million is the highest fine for a single conspiracy. While 
the maximum prison sentence under Section 45 (for conspiracy) and Section 47 
(for collusive bidding) of the Act is 14 years, to date, prison sentences imposed 
on individual cartel offenders have been relatively rare. Virtually all prison sen-
tences for cartel violations have not exceeded two years. In most cases, these 
convictions were combined with probation. However, legislative changes to the 

33 Australian Competition & Consumer Commission, First Individuals Are Sentenced for 
Criminal Cartel Conduct, 8 September 2022, https://www.accc.gov.au/media-release/first-indi-
viduals-are-sentenced-for-criminal-cartel-conduct (accessed 15.07.2023).

34 S. Bhattacharjee, D. Rothschild, P. N. Gemson, The Cartels and Leniency Review: Canada, 
‘The Law Reviews’ 14 February 2023, https://thelawreviews.co.uk/title/the-cartels-and-leniency-
review/canada (accessed 15.07.2023).

35 M. Osborne, S. Bogetti, Canada, para. 4.4, (in:) Cartels 2023, Practice Guides, https://
practiceguides.chambers.com/practice-guides/cartels-2023/canada (accessed 15.07.2023).
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Criminal Code in 2012 eliminated the possibility of conditional sentencing for 
future convictions36.

New Zealand is another country with a legal system based on common law. 
However, it would be premature to compare the effectiveness of the criminal-
isation of cartels in the UK legal system with New Zealand’s practice in this 
area due to the fact that, despite years of preparation, New Zealand’s regulations 
giving rise to criminal liability for cartels only came into force on 8 April 2021. 
In the light of these provisions, an individual who deliberately engages in cartel 
conduct commits a criminal offence and can face 7 years in prison or a fine of up 
to NZD 500,000. Businesses can be fined up to NZD 10 million, three times the 
commercial gain of the offence, or 10% of the turnover for each year in which the 
conduct took place37.

3. In legal systems based on common law, the examples of which are described 
above, the effectiveness of criminalisation of cartel violations, compared to the 
functioning of the law in the UK, looks better, and in some cases, such as the 
United States, even much better.

In view of the experience in other countries, where even prison sentences 
are imposed on individuals for cartel offences, the failures of criminalisation of 
cartels in the UK do not nullify the conviction of some authors of the need to 
intensify the fight against cartel violations through strict criminal liability. In 
particular, in the opinion of Whelan, the two paths of fighting cartels: the appli-
cation of both “civil” liability to companies and strict criminal liability for cartel 
infringements to individuals, is supported by the much stronger deterrent effect 
of criminal penalties applied to individuals38. 

The confrontation of the failures of the concept on which the principles of 
criminalisation of cartels were based in the UK in 2014 with the functioning 
of the concept of criminalisation in the legal systems described above makes it 
possible to see the reasons for these failures not in the concept of criminalisation 
of cartels itself, but in the inclusion in the Enterprise Act of the entire complex 
of exclusionary circumstances described in Part III of this paper and the three 
“defences” against the allegation of cartel offences. 

36 A. Neil Campbell, G. Pinsonnault, W. Wu, At a Glance: Sanctions for Cartel Activity in 
Canada, https://www.lexology.com/library/detail.aspx?g=9a152ecf-3ec9-42b0-b105-e69390e-
f696a (accessed 15.07.2023).

37 R. Bycroft, Cartel Conduct Now a Criminal Offence in New Zealand, 12 April 2021, 
Tompkins Wake, https://www.tompkinswake.com/insights/knowledge/cartel-conduct-now-a-
criminal-offence-in-new-zealand/(accessed 5.07.2023).

38 P. Whelan, A Principled Argument for Personal Criminal Sanctions as Punishment under 
EC Cartel Law, ‘The Competition Law Review’ 2007, Vol. 4(1), p. 39. See also: A. MacCulloch, 
2021, op. cit. 
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The authors of papers describing the failures of legislation criminalising car-
tel offences in the UK also note the low level of public support for sentencing 
cartelists to prison terms39.

That the total – so far – absence of prosecutions for cartel offences in the 
period after the 2014 amendment of the regulations in the UK is not a result of 
the absence of cartel infringements in this market, as evidenced by the sizable 
number of infringements committed by companies detected by the CMA in the 
comparable period, which will be discussed below (in Part V of this paper).

V. SECOND TRACK OF LIABILITY IN CARTEL CASES – 
PENALTIES FOR COMPANIES

In the UK, this lack of criminal prosecutions, described above, which would 
be pursued by the CMA under the amended provisions of the Competition Act 
1998, co-exists with a whole group of what are termed “‘civil” prosecutions of 
companies in cartel cases.

In this Act, the prohibition of agreements which have the object or effect of 
restricting competition is set out in sec. 2; undertakings are liable for breaches of 
this prohibition. Under this provision, agreements between undertakings, deci-
sions by associations of undertakings or concerted practices: 

1) which may distort competition in the UK;
2) which have as their object or effect the prevention, restriction or distortion 

of competition in the UK
are prohibited.
As regards the application of Article 101 TFEU, which, prior to Brexit that 

took place on 31 January 2020, could be the basis for CMA decisions imposing 
penalties on undertakings, EU competition law in the UK ceased to apply after 
the end of the transition period. Under the new section 60A of the Competition 
Act, courts and competition authorities must continue to interpret competition law 
in accordance with EU law and case law in force before the end of the transition 
period. The authorities and courts must also take into account EU guidelines and 
future case law. However, courts and authorities are not bound by future EU law 
and, where appropriate, may also deviate from pre-Brexit EU competition law40.

39 J. Galloway, Securing the Legitimacy of Individual Sanctions in UK Competition Law, 
‘World Competition: Law and Economics Review’ 2017,  Vol. 40(1), p. 32 (accessed 15.07.2023). 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2884418. See also: L. Danagher, The Con-
vergence of Past and Present Challenges to the Criminal Cartel Law of the UK, ‘European Com-
petition Law Review’ 2015, Vol. 36(7), pp. 307–308.

40 Practical Law Competition, UK cartels and restrictive agreements: a quick guide 
by Practical Law Competition. A quick guide to the application of UK competition law to car-
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It is within the competence of the CMA to be able to order an undertaking 
to cease a restrictive practice and to be able to impose a fine of up to 10% of the 
annual (worldwide) turnover of this undertaking on an undertaking that has inten-
tionally or negligently committed infringements of competition law as defined in 
Chapter I of the Competition Act, including cartel infringements.

Warrington and Cannon point out that the CMA’s “Guidance on the appropri-
ate amount of a fine” (currently as published in December 2021) plays an impor-
tant role in determining the amount of the fine41. According to these Guidelines, it 
is particularly important to take into account the gravity of the infringement and 
to prevent future infringements. CMA Guidance (in § 2.3) requires the CMA to 
identify a starting figure, which may be up to 30% of the undertaking’s turnover 
in the relevant market. The amount of the penalty depends on the seriousness of 
the breach; cartels are usually at the upper end of this scale. As part of the sub-
sequent steps, the CMA adjusts the amount of the fine determined at the initial 
stage.

One example of the changes made to the Guidance in 2021 was that the CMA 
would no longer consider the introduction of a competition law compliance pro-
gramme as a mitigating factor justifying a reduction in the penalty. The final step 
for the CMA to determine the penalty is to take into account the proportionality 
of the penalty (previously the proportionality of the penalty was determined in 
parallel (alongside) taking into account the deterrent effect). The CMA may also 
take into account – in exceptional circumstances – arguments relating to the com-
pany’s financial difficulties42.

In determining the penalty, the duration of the infringement, aggravating or 
mitigating factors, the deterrent purpose of the penalty, settlement and leniency 
applications must be taken into account. The fine may not exceed a maximum 
threshold of 10% of the company’s worldwide turnover in the most recent finan-
cial year43.

The consequence of submitting a leniency application may be complete 
immunity from fines for companies and, for individual employees and directors, 
immunity from prosecution for the cartel offence. Acceptance of a leniency appli-
cation may also mean non-application of the “‘director disqualification” measure, 
which will be discussed in the next part of this paper (in Part VI). A successful 

tel activity and restrictive agreements or practice, 2023, https://uk.practicallaw.thomsonreuters.
com/0-381-9658?transitionType=Default&contextData=(sc.Default)&firstPage=true (accessed 
15.07.2023).

41 CMA, CMA’s Guidance as to the Appropriate Amount of a Penalty, 16 December 2021, 
CMA73, https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attach-
ment_data/file/1060671/CMA73final_.pdf (accessed 15.07.2023).

42 G. Warrington, R. Cannon, 2023, op. cit., para. 9. See on this topic: M. Readings, 
R. Noorali, 2023, op. cit.,  para. 3.

43 G. Warrington, R. Cannon, 2023, op. cit., op. cit., para. 9.
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leniency application, on the other hand, does not protect the company from claims 
for damages44. 

Section 13(4) of the Competition Act 1998 provides that “If an agreement to 
which the prohibition applies has been notified to the OFT (now: CMA) under this 
section, no penalty is to be imposed under this Part in respect of any infringement 
of the prohibition by the agreement which occurs during the period:

(a) beginning with the date on which notification was given; and
(b) ending with such date as may be specified in a notice in writing given to 

the applicant by the OFT (now: CMA) when the application has been deter-
mined”.

Particularly high penalties were imposed on undertakings by the CMA in 
2019 – 2022:

– in February 2022, the CMA imposed fines totalling £35 million in relation 
to an arrangement under which a competitor was paid not to launch a prod-
uct and which enabled the companies to increase prices of tablets;

– in January 2022, the Payment System Regulator imposed fines totalling 
more than £33 million after concluding that the parties had agreed not to 
compete or poach each other’s customers in the pre-paid cards market;

– in July 2021, the CMA imposed fines totalling £260 million for competi-
tion law breaches against a number of companies in relation to the supply 
of hydrocortisone tablets, including excessive pricing and market sharing 
arrangements; and

– in October 2019, the CMA imposed total fines of £36.9 million on three 
suppliers of pre-cast concrete drainage products45.

These figures highlight the multiplicity of cartel violations detected by the 
CMA. Although they are attributed to undertakings, importantly, they demon-
strate a far different reason for the lack of convictions of individuals for criminal 
cartel offences than the absence of such violations in practice.

VI. “DIRECTOR DISQUALIFICATION” AS A SPECIFIC MEASURE 
USED IN THE UK UNDER THE “CIVIL” LIABILITY REGIME 

IN CARTEL CASES

1. The application of the measure of “director disqualification” is particularly 
noteworthy. This measure is referred to in section 9A of the Company Directors 

44 Ibidem, para. 6.
45 P. Chappatte, P. Walter, The Cartels and Leniency Review: United Kingdom, 14 February 

2023, Lexicology, https://thelawreviews.co.uk/title/the-cartels-and-leniency-review/united-king-
dom (accessed 15.07.2023).
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Disqualification Act. It is seen as a means of helping to counteract recidivism on 
the part of corporate officers46. 

Directors can be disqualified for up to 15 years where they knew, or ought to 
have known, that their company was guilty of an infringement of UK competition 
law. Neither in the past nor now is it required to prove “dishonesty” on the part of 
the director. This measure can be applied in two ways: the CMA can either apply 
to the court for such orders or it can agree with the company the commitment to 
disqualify its director 47.

The use of this measure means that, even in the absence of criminal prose-
cutions for cartel offences, the CMA is still engaged in enforcing the law against 
individuals as a disincentive to anti-competitive behaviour, but in these cases, the 
authority’s actions are taken on a completely different track than the prosecution 
of cartel offences intended to lead to the application of criminal penalties against 
managers by the court.

Since its first director disqualification in Posters and Frames in December 
2016, the CMA has applied director disqualifications in five other cartel cases 
(Estate Agent, Pre-cast Concrete Drainage Products, Non-residential Premises 
Refurbishment, Rolled Lead Roofing Materials and most recently in January 
2022, Nortriptyline)48.

Warrington and Cannon indicate that the CMA now routinely considers 
seeking director disqualification in competition law cases. In 2021 the disquali-
fications covered by the CMA’s applications were approaching the statutory max-
imum disqualification period. The CMA’s March 2021 applications following the 
2019 infringement decisions included the disqualification of two former direc-
tors of a precast drainage company – for periods of 11 and 12 years respectively. 
Another case involved the disqualification of three directors involved in a roofing 
materials cartel. This measure was also applied in 2022 (disqualification periods 
ranged from three to six and a half years)49.

In February 2023 the CMA led to the disqualification of three former direc-
tors of various construction and demolition services companies for periods rang-
ing from four and a half to seven and a half years50. 

46 B. Williamson, Analysing the place of the criminal cartel offence within the Regulatory 
Landscape of Anticartel Enforcement in the UK: more change needed?, PhD dissertation, School 
of Law Newcastle University 2019, p. 155, https://theses.ncl.ac.uk/jspui/bitstream/10443/4761/1/
Williamson%20B%202019.pdf (accessed 15.07.2023).

47 M. Readings, R Noorali, 2023, op. cit., para. 3. 
48 Ibidem. 
49 G. Warrington, R. Snape, Cartels. Enforcement, Appeals & Damages, Actions, 10th 

edition, London 2022, p. 246. See also: M. Readings, 2021, op. cit.
50 G. Warrington, R. Cannon, 2023, op. cit., para. 9.
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2. The CMA website posted “Guidance on Competition Disqualification 
Orders” with a publication date of 6 February 201951, (which replaced the previous 
OFT Guidance). The guidance relates to the exercise of the CMA’s powers under 
the Company Directors Disqualification Act 1986. 

The Guidance provides a description of the legal framework for the CMA’s 
power to seek a court ordered measure of “director disqualification” or to accept 
director disqualification undertakings. The Guidelines also describe the factors 
that the CMA takes into account when deciding whether to make an application 
to disqualify a director.

Paragraph 2.1 of this Guidance points out that a court will make an order disqual-
ifying a director in respect of a person when the following two conditions are met: 

(a) the company that is the company in which that person is a director has 
committed a breach of competition law; and 

(b) the court finds that that person’s conduct as a director makes him or her 
unfit to be concerned in the management of a company).

In turn, paragraph 2.3 of the Guidance points out that a request for the dis-
qualification of a director can be made against both the current director and the 
former director of the company. A “director” for these purposes includes a “de 
facto” and “a shadow director”.

The Guidance sets out the legal consequences of a director’s failure to comply 
with a disqualification applied to him (in either of two forms). It is indicated that 
such conduct undertaken by a director which consists of (a) acting as a director of 
the company; (b) acting as a receiver of the company’s assets; and (c) directly or 
indirectly engaging or taking part in the promotion, formation or management of 
the company will be regarded as offences. Such a person may also not act as an 
insolvency practitioner.

Where the second form of application of director disqualification is used – 
the CMA may accept an undertaking from the director to disqualify him or her 
instead of seeking this measure from the court.

In both cases, the application of director disqualification has the same effect. 
The maximum period for the application of director disqualification is 15 years.

3. The CMA website has also posted (updated as at 24 January 2017) Guid-
ance entitled: “Avoiding disqualification: advice for company directors”52. This 
Guidance includes key questions and answers and indications. This type of guide-

51 CMA, Guidance on Competition Disqualification Orders, 6 February 2019, CMA102, 
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/
file/910485/CMA102_Guidance_on_Competition_Disqualification_Orders__FINAL__PDF_A-.
pdf (accessed 15.07.2023).

52 CMA, Guidance. Avoiding disqualification: advice for company directors, 24 January 2017, 
https://www.gov.uk/government/publications/advice-for-company-directors-on-avoiding-cartel-
infringements/avoiding-disqualification-advice-for-company-directors (accessed 15.07.2023). See 
also: Ashurst Quickguides, 2019, op. cit. 
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lines can be conducive to the prevention of violations and can also contribute to 
their early detection. It is therefore worth quoting their content in extenso:

a) Why should directors help companies avoid breaking competition law?
Company directors have a special responsibility to be well-informed about 
their company practices and ensure they comply with the law.
If caught breaking competition law, directors can be disqualified from act-
ing as a director of a company or carrying out other specified roles in rela-
tion to a company for up to 15 years.
Knowing about illegal practices without taking steps to stop them could be 
grounds for disqualifying a director.
If a company breaks competition law and the director did not know about 
it but wasn’t diligent and should have known, this may also be a ground for 
disqualification.

b) What action do company directors need to take?
You must ensure you are sufficiently abreast of your company’s affairs to 
spot and stop any illegal practices as soon as possible.
If you suspect illegal business practices, you should investigate.
If you become aware of anti-competitive practices, you should take imme-
diate steps to stop them and seek independent legal advice.
Lead by example – familiarise yourself with competition law risks and cas-
cade advice to staff – the CMA has published a range of short and simple 
guides and a risk guide to help.

c) Test your company’s compliance with competition law, here are some 
questions to ask:
● What are our present competition law compliance risks?
● What are the high, medium and low risks?
● What measures are we taking to mitigate these risks?
● When are we next reviewing the effectiveness of these measures?

d) Encourage and facilitate reporting
Designate an independent, trustworthy person in your company for staff to 
report concerns to (for example a company secretary).
If you’ve been involved in an illegal cartel yourself: you may benefit from 
lenient treatment by being the first to come forward to the CMA.
Seek independent legal advice if you have a competition law concern.

e) What is a cartel and how does being involved affect you?
In simple terms, a cartel is an agreement between businesses not to com-
pete with each other. The agreement is usually secret and often informal.
Cartels are a particularly serious breach of competition law. Individuals 
involved in cartels can go to jail for up to five years. Businesses that breach 
competition law can be fined up to 10% of turnover53.

53 Up to 10% of the annual (worldwide) turnover of the undertaking.
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VII. OTHER FORMS OF DIRECTORS’ LIABILITY. A REAL 
ALTERNATIVE OR CREATION OF APPEARANCES?

1. It would be reasonable to assume that an important form of countering car-
tel violations is the need for directors to compensate those who have been harmed 
as a result of cartel violations. 

However, as Cheffins and Black point out, the effectiveness in this regard is 
significantly undermined by the operation of three mechanisms that can reduce 
the likelihood of defendant directors having to pay damages out of their own 
money 54:

the first of these possibilities may follow the judge’s finding that the director’s 
misconduct was excusable and finding that the director acted ‘honestly and rea-
sonably’ honestly and reasonably and that the director ‘ought fairly to be excused;

the second option is to take advantage of the coverage of the awarded amount 
of damages from the company; 

and the third is the director’s ability to take out insurance; the D&O (Direc-
tors and Officers Insurance) policies offered in this respect in the UK cover 
“losses” caused even by “culpable” acts or omissions committed by the insured as 
a direct director. D&O policies specifically exclude cover for dishonest or fraudu-
lent conduct and for conduct resulting in private gain or profit. However, the term 
“culpable act” is usually defined broadly and includes breaches of duty, breaches 
of trust, negligence and wrongful trading.

2. An interesting alternative is the voluntary redress programme applicable 
to violations under Chapter I of the Consumer Rights Act 2015. The provisions 
of this law provide that undertakings investigated or found to be in breach of 
competition law may enter into a redress programme hereby they will voluntarily 
compensate parties for the loss suffered as a result of anti-competitive behaviour. 
The purpose of this programme is to enable those harmed by infringements to 
obtain compensation without having to resort to costly and lengthy litigation55.

54 B.R. Cheffins, B. S. Black, Outside Director Liability Across Countries,  
University of Texas at Austin School of Law. Law and Economics, Research Paper No. 31, Stanford 
Law School. Law and Economics. Working Paper No. 266, ECGI – European Corporate Govern-
ance Institute. Law. Working Paper No. 71/2006, Outside Director Liability Across Countries, 
2006, pp. 1414–1416, https://www.ecgi.global/sites/default/files/working_papers/documents/SS-
RN-id438321.pdf.

55 G. Warrington, R. Cannon, 2023, op. cit., para. 9; E. Burrows, D. Fosselard, Cartels Laws 
and Regulations 2023, ‘Global Legal Insights (GLI)’ 2023, https://www.globallegalinsights.
com/practice-areas/cartels-laws-and-regulations (accessed 15.07.2023). See also: M. Readings, 
R. Noorali, 2023, op. cit., para. 8.
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VIII. RECENT PROPOSALS TO REFORM THE UK COMPETITION 
REGIME

The need for further changes to the law against cartels has already started to 
be written about almost in parallel with the entry into force of the Enterprise and 
Regulatory Reform Act 2013 amending the regulation of cartel crime. Jones and 
Williams in their study – citing the position of other authors as well – suggested 
considering the issue of extending “civil” liability to provide a more effective 
deterrence mechanism. These authors also stressed the need to broaden the cate-
gory of those liable under “civil” – i.e. non-criminal – law by extending this liabil-
ity to those directly involved in the cartel infringement. The authors referred their 
thesis to entities sometimes referred to as “gatekeepers”, such as lawyers, insur-
ers, external directors or accountants, who have specific information about a com-
pany and can influence its behaviour to ensure its compliance with the law. In the 
opinion of these authors, it is worth considering broadening the scope to adopt 
a wider range of “civil” sanctions, including individual fines or non-financial sanc-
tions such as disqualification orders and/or criminal injunctions for corporations56.

Now, almost a decade on from the amendment of the cartel offences legis-
lation, there is a growing sense of ineffectiveness of the reform. On 16 Febru-
ary 2021, John Penrose MP published his independent report outlining proposals 
for change57. He stated that the CMA, as a competition authority, is “currently 
behind” its counterparts in other countries in terms of the number of cases opened 
and fines imposed. In response, in July 2021 the UK government published a con-
sultation on proposed reforms to the competition law and consumer protection 
framework. The aim of this reform would be to improve the investigation and 
enforcement of competition law.

These are currently being consulted on and include in particular: 
– expanding the leniency programme to protect applicants against third-

party damages actions;
– increasing sanctions for non-compliance with information requests (both 

companies and on individuals); 
– reducing the threshold for small agreements exemptions; 
– increasing sanctions for failing to comply with CMA orders/commitments; 

as well as 
– limiting the scope of the Competition Appeal Tribunal “full merits” 

review58. 

56 A. Jones, R. Williams, 2014, op. cit., pp. 26 ff.
57 G. Warrington, R. Cannon, 2023, op. cit., para. 14.
58 G. Warrington, R. Snape, Cartels 2022 Enforcement, Appeals & Damages Actions, pp. 249 

ff., https://www.globallegalinsights.com/practice-areas/cartels-laws-and-regulations/united-
kingdom (accessed 15.07.2023).
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On 20 April 2022, the UK government announced a plan for changes to 
the competition and consumer law regime. These would include, in particular: 
changes to interim measures and the rules for appealing decisions in this regard 
to the courts and restricting access to the CMA’s investigation file, extending the 
prohibition of anti-competitive agreements and cartels to activities outside the 
UK, changes to the rules on evidence gathering and access to confidential docu-
ments, and increased penalties for failing to respond to requests for information 
or providing misleading information59.

On 25 April 2023, a communication on the proposed reform was posted on 
the website of the Department for Business & Trade. Particular emphasis was 
placed on ensuring that the CMA conducts investigations and enforcement more 
quickly and efficiently. It was pointed out that the Bill will place a duty on the 
CMA to operate efficiently to enable speedy decision-making, while maintaining 
the importance of ‘robust’ decisions and procedural rights. The CMA will have 
greater powers to impose sanctions on companies that refuse to submit to inves-
tigations and remedies, which is intended to deter them from gross breaches of 
the law60.

The above description indicates that the assumptions regarding the planned 
reform only concern the rules for conducting “civil” proceedings against compa-
nies. In contrast, the description of the assumptions of the planned reform does 
not mention any future changes concerning criminal law regulation which would 
deal with the rules of criminal liability for cartel offences provided for individu-
als. This implies a lack of response on the part of the government to the criticisms 
described above, which the existing regulations in this area have been facing for 
years.

IX. CONCLUSIONS

After the amendment of the Enterprise Act 2002 that contained the grounds 
of criminal liability for the cartel offence, carried out almost a decade ago by way 
of the Enterprise and Regulatory Reform Act 2013, there are no criminal prose-
cutions for such offences based on amended grounds. Concerns have therefore 
been confirmed – at least so far – that the amendment to the Act concerning the 

59 B. Batchelor, F. Depoortere, A. Luoma, G. Motta, I. Vandenborre, UK Revamps Antitrust 
Rules With Broader Jurisdictional Reach, Tougher Penalties and More Flexible Procedure for 
Merger Control, 28 April 2022, Skadden, https://www.skadden.com/insights/publications/2022/04/
uk-revamps-antitrust-rules-with-broader-jurisdictional-reach (accessed 15.07.2023).

60 Policy paper. Competition reform: policy summary briefing, 23 November 2023, https://
www.gov.uk/government/publications/digital-markets-competition-and-consumers-bill-
supporting-documentation/competition-reform-policy-summary-briefing (accessed 15.07.2023).
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grounds for liability for the cartel offence, which was intended to improve the 
fight against cartels, will not produce the expected results. 

The reasons for this state of affairs can be traced to the fact that the legisla-
tor allowed for the entire complex of circumstances excluding criminal liability 
described above in Part III of this paper, as well as the three “defences” against 
the allegation of a cartel offence. The fact that, after ten years of the amended 
legislation, not a single prosecution based on these amended grounds has taken 
place may mean that these new legal solutions with which it has been decided to 
replace the previous law based on the element of “dishonesty”‘ are an even greater 
obstacle to the successful prosecution and conviction of cartel offences than those 
which, in the previous state of law prior to 1 April 2014, operated on the element 
of “dishonest”‘ (and which, despite evidentiary difficulties, nevertheless enabled 
at least 3 convictions). 

The thesis on the reasons for the failure of the amendment as being in the 
essence of the solutions adopted ten years ago cannot be undermined by con-
jecture that the reason for the lack of criminal prosecutions in cartel offences is 
simply the absence of cartel violations during the period in question. The reality 
is different. Indeed, the existence of cartel infringements in the UK is evidenced 
by the CMA’s finalised “civil” proceedings against companies during the same 
period. 

Nor is it reasonable to see the reason for the failure of criminalisation in the 
UK legal system in the very concept of criminalising such infringements. The 
data included in the article on the operation of cartel criminalisation in selected 
other countries shows that, compared to the operation of the law in the UK, the 
effectiveness of criminalisation of cartel violations in other systems looks better, 
and in some cases – such as in the United States – even much better.

The paradox of the practice existing in the UK is that this lack of application 
of the provision defining the cartel offence goes hand in hand with the applica-
tion of a specific measure relating to individuals (director’s disqualification) 
– linked to the provisions defining the grounds for “civil” proceedings against 
companies, namely the disqualification of directors. The application of this meas-
ure of disqualification of directors – may, of course, be effective in preventing 
future violations by persons to whom this measure has been applied. The applica-
tion of this measure can fulfil this function, provided, of course, that such a dis-
qualified director is not employed in the company in another position giving him 
the opportunity to influence further violations.

The existing state of affairs, however, raises the idea that currently in the UK 
the criminalisation of cartels is only maintained for the sake of appearances. 
The addition to the provision criminalising the cartel offence of three types of 
circumstances giving grounds for concluding that an offence has not been com-
mitted (under Section 188A of the Enterprise Act) and three possible “defences” 
(under Section 188B of that Act) against the allegation of cartel offence is in fact 
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the creation of an instruction for cartel offenders, which could be put most suc-
cinctly as an indication of how to commit a cartel offence and to be personally 
protected from criminal liability for that offence. This form of “defence” allows 
the offender to avoid criminal liability for the cartel offence by relying on the fact 
that at the time the agreement was entered into he took reasonable steps to obtain 
advice from professional legal counsel to discern the nature of the arrangements 
before entering into or implementing them.

By declaring a desire to streamline cartel proceedings a decade ago, in the 
UK, in effect, a regulation has been created that could be seen as the “anti-pat-
tern” of a regulation intended to be a real and effective tool against cartels. This 
means a further impediment to prosecuting cartel offences. The problem is all 
the more serious because the legal construction chosen by the legislator which 
makes the use of the tool of criminalisation of cartel offences in practice difficult 
or even impossible, concerns acts of significant harm (destroying competition on 
the market and harming the interests of millions of consumers).
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THE DEFINITION OF PROTECTED GROUP IN THE 
CONTEXT OF APPROACH TO GENOCIDE UNDER 
INTERNATIONAL CRIMINAL LAW AND POLISH 

CRIMINAL LAW

Abstract

The study seeks to define the group of people protected under the provisions on 
genocide both in the Polish criminal law and international criminal law. The provisions 
of the Convention of 9 December 1948 on the Prevention and Punishment of the Crime 
of Genocide, the Rome Statute of the International Criminal Court and the Statutes of the 
International Tribunal for the Prosecution of Persons Responsible for Serious Violations 
of International Humanitarian Law Committed in the Territory of the Former Yugoslavia 
and the International Criminal Tribunal for Rwanda contain a very similar definition 
of genocide. Killings and other acts listed in that legislation, committed in order to 
exterminate all or part of national, ethnic, racial or religious groups as such are prohibited 
as genocide. Similar conduct was prohibited in the provision of Article 118 of the Polish 
Penal Code. However, the protected group has been identified differently. It has been 
defined much more widely in Polish criminal law than in international law. A perpetrator 
of genocide acts with the purpose to exterminate all or part of a national, ethnic, racial, 
political or religious group or a group with a specific worldview. There are two important 
differences: the first is that international law acts prohibit intentional conduct while 
Article 118 prohibits purposeful conduct. The second difference is a much narrower 
definition of groups protected by international regulations. They do not protect a political 
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group and a group with a certain worldview. This study analyses the consequences of 
this distinction, in particular the possibility of classifying the conduct aiming against 
a political group and a group with a particular worldview.

KEYWORDS

genocide, political group, group with a certain worldview

SŁOWA KLUCZOWE

ludobójstwo, grupa polityczna, grupa o określonym światopoglądzie

This paper aims to analyse the differences in approaches to a group protected 
from the crime of genocide under international law and Polish criminal law. At 
the start, it may be stated that the provisions of international law lack protection 
of political groups and groups with a specific worldview, which is the case for 
Article 118 of the Polish Penal Code. The paper will attempt to specify the exist-
ing differences and point out whether any of these approaches can be considered 
better suited to the needs of criminalisation, and whether there is a need to make 
any corrections in any of the indicated provisions. As a working hypothesis, it can 
be stated that the regulation of Article 118 of the Polish Penal Code, as broader, 
better meets the needs of criminalisation than Article 7 of the Statute of the Inter-
national Criminal Court1 and other provisions describing the crime of genocide 
in international law.

The statutory elements of genocide under international law are determined 
in various legal acts. The oldest is the Convention of 9 December 1948 on the 
Prevention and Punishment of the Crime of Genocide2 and other international 
law instruments, followed by, among others: the Charter of the International Mil-
itary Tribunal of 8 August 1945, Article 6(c) of which does not mention genocide, 
addressing crimes against humanity in general, but the concept of genocide is 
derived from its wording3. Although it is deprived of binding force, it may be 

1 Hereinafter ICC.
2 United Nations, Treaty Series, vol. 78, p. 277. 
3 As in: J. Sawicki, Zbrodnie przeciw ludzkości a przestępstwa prawa pospolitego, ‘Państwo 

i Prawo’ 1947, No. 9, p. 78, J. Waszczyński, Zbrodnia ludobójstwa a polskie prawo karne, ‘Acta 
Universitatis Lodziensis. Folia Iuridica’ 1982, Vol. 10, p. 7; D. Dróżdż, Zbrodnia ludobójstwa 
w międzynarodowym prawie karnym, Warsaw 2010, p. 40. Cf. also R. Lemkin, Axis Rule in Oc-
cupied Europe: Law of Occupation, Analysis of Government, Proposals for Redress, Washington 
1944, p. 75; E. Socha, Zbieżność a komplementarność jurysdykcji międzynarodowych trybuna-
łów karnych i sądów krajowych, Wrocław 2004, p. 21; idem, Wpływ procesu norymberskiego na 
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helpful to mention the UN Resolution 96(I) of 11 December 1946 on the crime 
of genocide, which was at least partly the basis for the definition of genocide 
adopted in the 1948 Convention4. The definition of genocide developed in relation 
to the definition contained in the 1948 Convention is contained in Article 4 of 
the Statute of the International Criminal Tribunal for the former Yugoslavia of 
25 May 19935, Article 2 of the Statute of the International Criminal Tribunal for 
Rwanda of 8 November 19946, Article 4 of the Law on Extraordinary Chambers 
in the Courts of Cambodia7, and Article 6 of the Rome Statute of ICC. The com-
mon position of the EU of 22 June 2001 should also be kept in mind8.

Article II of the 1948 Convention states that genocide includes acts listed in 
the provision, committed with the intent to exterminate national, ethnic, racial or 
religious groups as such, whether in whole or in part. Identical regulation in this 
regard is contained in Article 4(1) ICTY, Article 2 ICTR and Article 6 ICC, which 
specifies the implementation activities, but does not change anything regarding 
the scope of protected groups.

The regulation of Polish criminal law is broader. Article 118(1) of the Penal 
Code states that genocide is committed by anyone who acts with the purpose of 
exterminating, in whole or in part, a national, ethnic, racial, political, religious 
group or a group with a particular worldview.

Central to all definitions of genocide is the concept of a group, along with 
pointing to specific groups. The very concept of a group does not raise much 
controversy – it is a group of people9 with a certain degree of permanence10 and 
organisation, where neither the permanence nor organisation must be substan-
tial11. Membership may be temporary, the group may not be very cohesive, the 

prawo międzynarodowe w zakresie ścigania i karania zbrodni ludobójstwa, ‘Wojskowy Przegląd 
Prawniczy’ 2007, No. 2, p. 7 ff.; I. Topa, Międzynarodowa współpraca państw w wydawaniu prze-
stępców. Zagadnienia materialnoprawne, ‘Prokuratura i Prawo’ 2008, No. 4, p. 131; K. Stasiak, 
Trybunały umiędzynarodowione w systemie międzynarodowego sądownictwa karnego, Lublin 
2012, p. 135.

 4 Cf. W.A. Schabas, Genocide in International Law: The Crimes of Crimes, Cambridge 2009, 
pp. 57–58; D. Dróżdż, 2010, op. cit., pp. 46–47.

 5 Hereinafter ICTY.
 6 Hereinafter ICTR.
 7 With a reference to the Convention of 9 December 1948.
 8 O J L 155, 12.06.2001, as amended
 9 M. Ch. Bassiouni, Crimes Against Humanity in International Criminal Law, Dordrecht 

1992, p. 85; A. Cassese, International Criminal Law, Oxford 2003, p. 107; D. Dróżdż, 2010, 
op. cit., pp. 140–141; J. Jurewicz, Jurysdykcja przedmiotowa Międzynarodowego Trybunału Kar-
nego, Łódź 2008 p. 17 ff.; P. Quayle, Unimaginable Evil: The Legislative Limitations of the Geno-
cide Convention, ‘International Criminal Law Review’ 2005, No. 5, p. 367; A.A. Alves, Current 
Developments, ‘International Criminal Law Review’ 2003, Vol. 3(1), p. 40.

10 ICTR judgement, 2 September 1998, Akayesu (ICTR-96-4-T), hereinafter: Akayesu.
11 J. Sawicki, Ludobójstwo. Od pojęcia do konwencji. 1933 – 1948, Kraków 1949, p. 95; 

M. Kulik, Przedawnienie karalności i przedawnienie wykonania kary w polskim prawie karnym, 
Warsaw 2014, p. 527.
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important thing is that it can be quite clearly distinguished. Looking at the issue 
in teleological terms, it can be considered that it is a large group12. However, the 
literal interpretation of relevant provisions does not contain such a requirement13, 
so it cannot be ruled out that even an act directed against a group consisting of 
a few persons will meet the criteria of genocide14. This provides a different per-
spective on the teleological arguments provided by Schabas. Genocide is directed 
against the existence of the group as such. It is indeed about conduct on a scale 
that can threaten the existence of the group, but it cannot only accommodate 
a numerous group15. There is no reason why a group made up of even only a few 
people should not be protected, as long as it is national, etc. and meets the require-
ment of relative permanence16.

The basic difference between the provisions of the above-mentioned acts of 
international law and Article 118 of the Polish Penal Code, however, lies not in the 
definition of what a group is, but in what kind of group it is. Acts of international 
law refer to a national, ethnic, racial, and religious group. The Polish Penal Code 
refers to a national, ethnic, political, religious group or a group with a particu-
lar worldview. Under Polish criminal law, the perpetrator of genocide may aim 
to exterminate, in whole or in part, a political group or a group with a particu-
lar worldview, which is not mentioned in international law. In order to examine 
whether the political and worldview-specific groups referred to in Article 118 of 
the Penal Code fall within any of the groups indicated in international law, it is 
necessary to look first at the groups that are common to both systems.

Let us begin with the national group. It is a concept similar to the concept 
of nation but does not mean exactly the same. It comprises people who iden-
tify as members of the same nation17. This statement requires some clarification. 
National group membership can be perceived in two ways. Two views may be 

12 W.A. Schabas, 2009, op. cit., p. 122.; D. Dróżdż, 2010, op. cit., pp. 141–142.
13 A. Cassese, 2003, op. cit., p. 107.
14 Ibidem, p. 107.
15 Another issue is what “numerous” group is. The element of interpretation margin in the 

approach proposed by Schabas seems to relativise grounds of liability too much.
16 It is worth mentioning, as a side note, that the smaller the group, the easier it is to fulfil the 

elements of genocide in relation to it. It is true that genocide does not include the destruction of 
a group as such, but only a conduct involving, for example, killing group members aimed at exter-
mination of the group, but it seems that we are dealing here with behaviour that should potentially 
carry a certain potential for destruction of the group. Perhaps it would be a bit of an exaggeration 
to say that genocide is a crime characterised by potential, i.e. one that consists in taking actions 
potentially capable of producing a specific result. However, it should be assumed that it must be 
about conduct of a certain, relatively serious scale. If this assumption is correct, it means that 
a conduct committed against a small group may more easily be considered genocide than when 
it is committed against a large group. There is no need to go deeper into detail as this problem is 
beyond the main subject of the study.

17 As proposed by M.Ch. Bassiouni, 1992, op. cit., p. 85; A. Cassese, 2003, op. cit., p. 107; 
D. Dróżdż, 2010, op. cit., pp. 140–141; M. M. Kulik, 2014, op. cit., p. 527. Cf. Akayesu.
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taken: that membership of a group is either determined by the members’ convic-
tion that they are part of the group, or that it is not how the members perceive 
themselves, but how they are perceived by external observers, perpetrators in par-
ticular. It is possible that these perceptions are not mutually exclusive, but rather 
complementary. On the one hand, as a rule, the cementing element of a group is 
often (not always, perhaps) a sense of belonging to the same nation18. On the other 
hand, if the perpetrator did not regard the group as national, he could not have 
acted towards its extermination and therefore could not have fulfilled the statu-
tory elements of genocide.

It is worth stopping at this point for a moment, because the objective and 
subjective approaches to national groups are significant for the understanding 
of the differences between international and Polish regulations. The assumption 
made above that it would not be possible to speak of genocide in a situation where 
a group, a national one in this case19, is not recognized as a group by the perpe-
trator, seems indisputable. One can doubt whether the sense of belonging typical 
of members of that group is constitutive for a national group. Isn’t it enough for 
a group to be seen as such from the outside? There is some doubt about this. On 
the one hand, it can be assumed that it does not matter for the statutory criteria 
to be met whether the victims consider themselves members of the group, but on 
the other, self-awareness can be considered as a constitutive element at least in 
the case of some groups (including certainly national ones). While membership 
of a racial group can be established by external observation, the characteristic of 
a nation is to show internal, self-awareness properties. Regardless of the multi-
tude of definitions of a nation, often devised to achieve current political goals20, 
it is certain that the constitutive feature of a nation is national consciousness. 
It is even conceivable that it is the element that decides about being a nation, 
and only attributing to it some objective features is controversial21, and even if 
one considers that there are some objective features of nations22, they nonetheless 
must be linked with national consciousness. If such objective features exist, most 
certainly they predate the development of national consciousness. And it is the 
element that makes a nation, regardless of what it encompasses. One could argue 

18 As discussed further herein.
19 However, this applies mutatis mutandis to any other group whose extermination is sought 

by the perpetrator of genocide.
20 Which means that different answers are given to the question of what a nation is, depend-

ing on who, when and why asks and answers this question. See M. Barwiński, Pojęcie narodu 
oraz mniejszości narodowej i etnicznej w kontekście geograficznym, politycznym i socjologicz-
nym, ‘Acta Universitatis Lodziensis. Folia Geographica Socio-Oeconomica’ 2004, No. 5, p. 59, 
M. Waldenberg, Narody zależne i mniejszości narodowe w Europie Środkowo-Wschodniej. Dzieje 
konfliktów i idei, Warsaw 2000, pp. 20–24; A. Banaszkiewicz, Naród – pojęcie niedookreślone, 
‘Studia Administracyjne’ 2018, No. 10, pp. 6–7. 

21 A. Banaszkiewicz, 2018, op. cit., p. 7.
22 Which I consider a wrong approach.
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whether a necessary component of this consciousness is the perception of a given 
territory as their own, the extent of the necessary knowledge about their own 
historical past and cultural identity, or (and if so, to what extent) the latter must be 
related to the ability to situate their own culture vis-a-vis universal values, or it is 
necessary to have an idea of their own state23. Definitely, it is consciousness that 
builds a nation24. The element of consciousness is also common to the national 
group, which includes people belonging to one nation. This group may encompass 
all or part of a nation, and it is bound together by some physical distinction and 
identification with the nation.

The above statement is important for further reflections, in particular for 
comparing the concept of a national group with the concept of a political group. 
It can be concluded that international regulations that penalise genocide do not 
delineate the concept of protected group sufficiently because of the lack of protec-
tion for political groups. How else can one explain the tendency towards a broader 
understanding of a national group? An example here may be seen in the position 
of Nersessian, who believes that the criterion of belonging to a national group is 
birth and citizenship, which results in, among other things, the fact that a person 
can belong to two national groups simultaneously, but at the same time it means 
that it is not consciousness that decides about belonging to a nation. Objective fea-
tures do25. The element of citizenship as a criterion of national affiliation is also 
indicated by the ICTR in the Akayesu case judgement, assuming that Rwanda 
was a case of “self-genocide” (the perpetrators committed murders of citizens of 
their own country)26. This position is in fact based on a specific understanding of 
nation, not ethnic but political.

It is also known in judicial decisions of the Polish Constitutional Tribunal and 
in the Polish constitutional law scholarly opinion. The Constitutional Tribunal 
has expressed the view that the reference to the Polish Nation in the preamble of 
the Polish Constitution refers not to its ethnic, but political notion. The nation in 
the preamble of the Polish Constitution (which defines the legal relationship of 
the community to the state) means the community formed by the citizens of the 
Republic of Poland27. Such an approach can and should be considered as a certain 
simplification, but it is otherwise justified in the light of the provisions of the 
Constitution. The intuition that the nation usually identifies with the state and 
strives to create and maintain its own state is correct28. However, the fact that the 

23 A. Banaszkiewicz, 2018, op. cit., p. 10.
24 J. Wiatr, Naród i państwo. Socjologiczne problemy kwestii narodowej, Warsaw 1973, 

p. 213; B. Anderson, Wspólnoty wyobrażone, Kraków 1997, p. 19.
25 D. L. Nersessian, The Contours of Genocidal Intent: Troubling Jurisprudence from the 

International Criminal Tribunals, ‘Texas International Law Journal’ 2002, Vol. 37(2), p. 261.
26 Akayesu.
27 Judgement of the Constitutional Tribunal of 31 May 2004, ref. no. K 15/04, Dz. U. (Journal 

of Laws), No. 130 item 1400.
28 See above
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nation is aiming to create a nation-state is one thing, and the fact that the citizens 
of a state can belong to different nations is another. Wołpiuk notes that if the 
legislature consistently used ethnic, political, or social anthropology criteria to 
construct the constitutional concept of a nation, members of the nation could be 
considered different groups of citizens, distinct in terms of their personal compo-
sition, and the use of the criterion of citizenship to reconstruct the constitutional 
understanding of the concept of nation is the most effective tool to determine 
the numerical composition of the nation29. Even more important is what Granat 
states. In the Polish Constitution, the nation is understood as personification fic-
tion regarding the community of citizens30. It allows for proper empowerment of 
the generality of citizens towards the state while retaining the confirmation of its 
national character. While confirming that the state is a national concept, the legis-
lature at the same time provides for the empowerment of national minorities. The 
mention included in the preamble of the Polish Constitution31 refers to the nation 
as a historical community which forms the essence of the state, and on the other 
hand, fictionally and only for the purpose of empowerment, considers minorities 
members of the nation, making the state also their good, shared with the rest of 
the citizens. This, in turn, means that invoking the generality of citizens is only 
one aspect of the understanding of the concept of a nation, referred to in the pre-
amble of the Constitution. The constitutional definition of a nation cannot be used 
in the Penal Code context; first, because of its ambiguity, and second, due to the 
fact, rightly stated by Granat, that we are not dealing here with a statutory defi-
nition, but with a fiction for the purpose of personalising the sovereign. For obvi-
ous reasons, this definition cannot affect the way in which international courts 
understand the national group. In other words, the understanding of nation as 
a generality of citizens has no universal value, but merely serves to operationalise 
the concept of the sovereign in the state.

Getting back to Nersessian’s approach, it should be noted that the concept of 
making national affiliation dependent on citizenship may be regarded as contrary 
to the right of man to identify with a certain nationality32. This will be the case 
if the citizen does not identify with a nation that created a state. In a sense, such 
a perspective violates the rights of national minorities, so must be rejected. If so, 
then killing a member of a group of citizens of a state for being citizens of the 
state is not killing a member of a national group. This is an important statement 
in the context of further discussion herein. Identifying a nation as a community of 
people of the same nationality, acceptable as a certain fiction on a constitutional 

29 W.J. Wołpiuk, Naród jako pojęcie konstytucyjne, ‘Studia Iuridica Lublinensia’ 2014, 
No. 22, p. 382 ff.

30 M. Granat, Konstytucyjne zasady ustroju, (in:) L. Garlicki (ed.), Polskie prawo konstytucyj-
ne, Warsaw 1998, p. 118.

31 A. Banaszkiewicz, 2018, op. cit., p. 16. Cf. L. Garlicki, 1998, op. cit., p. 55.
32 See M. Kulik, 2014, op. cit., p. 527.
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basis, is not sufficient for the purposes of establishing grounds for criminal liabil-
ity. Such a meaning of the concept of nation goes beyond the scope of designates 
of the word “nation”. Constitutional law scholars accept association of nation with 
citizenship as a kind of symbol that remains rooted in a traditional way and that 
binds nationality to national consciousness.

It would therefore be unjustified to refer the concept of a national group to 
a group of citizens of a given country in determining grounds for criminal liabil-
ity by extending the definition of genocide contained in the provisions of interna-
tional acts which penalise it33. This means that an action to exterminate all or part 
of a group of citizens of a country is not ex definitione an action to exterminate 
a national group.

It is not an attempt to exterminate an ethnic group either. An ethnic group 
is generally narrower than a national group. Most often it is a subgroup within 
a nation, but it may not identify with any nation34. This is kind of a controversial 
issue: whether the existence of an ethnic group is determined by self-awareness 
of members of the group (as is the case with a national group) or an ethnic group 
is one which does not identify as such, but is perceived that way by others35. 
Assuming that the main criterion for the distinction of an ethnic group is the com-
munity of language and/or culture36, we can conclude that the sense of belonging 
to an ethnic group is not its constitutive feature. But on the other hand, there are 
views that even the lack of a separate language and cultural distinctiveness does 
not preclude the group from being considered ethnic. It may be regarded as such 
if its members have a sense of belonging to it37.

33 In the context of Article 118 of the Polish Penal Code, another argument is that in addition 
to the national group, it also refers to the political group. As discussed below, a group of citizens of 
one state is a political group. Obviously, this argument does not work in the sphere of international 
law. That is why this argument is not invoked in the main course of argumentation. The mere un-
derstanding of the concepts of a national group and a nation is sufficient to conclude that citizen-
ship is not constitutive of this group. This does not rule out using it as an auxiliary argument. After 
all, the definition of crimes against humanity other than genocide (Article 8 of the ICC Statute), 
which includes an attack against any group that may be defined, the list of examples of groups in 
question includes groups covered by Article 188 of the Penal Code, but not covered by Article 6 of 
the ICC Statute and other provisions of international law regarding genocide – namely the group 
with a specific worldview and the political group. This question will be briefly discussed further 
herein, because it will be important for conclusions.

34 Cf. M. Shaw, What is Genocide? Cambridge 2007, p. 65 ff.; L. May, Genocide: a Normative 
Account, Cambridge 2010, p. 105 ff. Cf. Akayesu and ICTR judgement, 21 May 1999, Kayishema 
and Ruzindana (ICTR-95-1-T), hereinafter: Kayishema and Ruzindana.

35 Akayesu; Kayishema and Ruzindana; ICTR judgement, 6 December 1999, Rutaganda 
(ICTR – 96 – 3 – T); of ICTY judgement, 2 September 1999, Jelisić  (95-10-T), hereinafter: Jelisić.

36 D. Dróżdż, 2010, op. cit., p. 153; Cf. Akayesu.  
37 F. Harhoff, The Rwanda Tribunal: A Presentation of Some Legal Aspects, ‘Internation-

al Review of the Red Cross’ 1997, Vol. 79(321), pp. 67–68; D. Dróżdż, 2010, op. cit., pp. 153–
155; M. Kulik, 2014, op. cit., pp. 527–528; Akayesu; Kayishema and Ruzindana; ICTR judge-
ment, 21 February 2003, Ntakirutimana and Ntakirutimana (ICTR-96 – 10 and ICTR – 96-17-T). 
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Thus, we can see divergent trends in the understanding of this group. And 
perhaps both are valid, and not necessarily mutually exclusive. The cultural and 
possibly linguistic differences determine the ethnic distinctiveness of a group 
even in the absence of awareness of it. On the other hand, the mere awareness 
of difference may in some cases determine that one is dealing with an ethnic 
group, even though cultural or linguistic differences are not perceptible to the out-
side observer. In this sense, both of the above-mentioned approaches are true. Of 
course, in cases where distinctiveness is determined or co-determined by aware-
ness of distinctiveness, the content of this awareness must be taken into account, 
as in some cases, awareness of ethnic distinctiveness does not have to be neces-
sarily located far from national consciousness, which is a constitutive element of 
a national group.

It is also worth noting that where awareness is concerned, it is about the 
awareness of members of the group and not of the perpetrator. The conviction, 
known from the case law, that a person’s membership of an ethnic group can be 
determined solely by an assessment made by the perpetrator38 does not seem to 
be right. With such an approach, it is the perpetrator who defines the group, which 
waters down the very concept of the group39. Seeking to define the group in this 
way is an attempt to extend protection, but this attempt does not withstand con-
frontation with basic requirements for the attribution of criminal liability. There 
is a misunderstanding here. It is clear that the perpetrator must be aware that he or 
she is attacking a member or members of the group, and must do so with the aim 
of exterminating the group in whole or in part. However, this is a question of the 
extent of the perpetrator’s intent or lack thereof, not whether he/she objectively 
carried out an attack on the group40.

But the views that confuse an ethnic group with a racial group are decep-
tive, in my opinion41. The latter is not a cultural category, but a biological one. 
It encompasses people belonging to the same race42, and therefore a group com-

Cf. ICTR judgement, 15 May 2003,  Semanza (IICTR-97-20-T); ICTR judgement, 3 December 
2003, Nahimana, Barayagwiza and Ngeze (ICTR – 99-52-T); Jelisić.

38 Kayishema and Ruzindana.
39 N. H. B. Jørgensen, The Definition of Genocide: Joining the Dots in the Light of Recent 

Practice, ‘International Criminal Law Review’ 2002, No. 1, p. 288 ff.; J. Jurewicz, 2008, op. cit., 
pp. 17–18.

40 It should be added that when the perpetrator commits an attack on a group which he 
mistakenly identifies as one of the protected groups, and which in fact is not, nothing prevents 
charging him with an attempt to commit an act, which under Polish criminal law will be an 
ineffective attempt due to the lack of an object capable of committing a prohibited act on it (Article 
13(2) Polish PC).

41 See F. Kabatsi, Defining or Diverting Genocide: Changing the Comportment of Genocide, 
‘International Criminal Law Review’ 2005, No. 5, p. 391; W.A. Schabas, 2009, op. cit., p. 147.

42 D.L. Nersessian, 2002, op. cit., p. 260; D. Dróżdż, 2010, op. cit., p. 158; K. Wierczyńska, 
Pojęcie ludobójstwa w kontekście orzecznictwa międzynarodowych trybunałów karnych ad hoc, 
Warsaw 2010, p. 43; Kayishema and Ruzindana. Cf. also Akayesu. D. Dróżdż notes that the racial 
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posed of people distinguished by hereditary physical traits43, sometimes identi-
fiable and identified with a geographical region44, although not identifiable just 
with human skin colour45. In the context of the subject-matter hereof, an impor-
tant historical factor concerning the understanding of the concept of racial group 
should be noted. During the work on the 1948 Convention on the Prevention and 
Punishment of the Crime of Genocide, this concept was interpreted very broadly, 
sometimes equating practically each of the groups listed in the convention with 
racial groups46. This approach seems to be outdated, especially in the context of 
distinguishing other groups in criminal law and international law, but it is still 
present47. It is worth mentioning the proviso stated by Dróżdż, who notes that pur-
suant to Article 1 of the International Convention on the Elimination of All Forms 
of Racial Discrimination48, it is also possible to defend a broader understanding of 
the concept of race49. The point is, however, that in determining grounds for crim-
inal liability (and this is what we are talking about now) a strict interpretation is 
justified, which means that race should be understood in strict terms. Especially 
so, which is of particular significance to this study, a group of people who are 
citizens of a given state cannot be considered a racial group.

The last group referred to in international law defining genocide – a religious 
group – is the same case. A religious group is a group professing one and the 
same religion50, provided that the term is interpreted broadly without limiting it 
to traditional religions51. It is not quite clear how to approach groups composed of 
non-believers. For example, Nersessian states that such a group usually consists of 
dissidents from various religious groups. He notes that such a group shares a sys-
tem of beliefs and practices shared by its members52. Such an interpretation allows 

group is sometimes mistaken for the ethnic group. D. Dróżdż, 2010, op. cit., p. 152. As in e.g. 
D.M. Amann, Group Mentality, Expressivism, and Genocide, ‘International Criminal Law Re-
view’ 2002, Vol. 2(2), p. 109. 

43 Considering however that racial traits may be subject to change, which allows perceiving 
race not only as a set of certain physical traits but also as a process. Cf. K. Wierczyńska, 2010, 
op. cit., p. 42. 

44 Akayesu; Kayishema and Ruzindana.
45 K. Wierczyńska, 2010, op. cit., pp. 42–43. 
46 W.A. Schabas, 2009, op. cit., pp. 139–140; D. Dróżdż, 2010, op. cit., p. 158.
47 W.A. Schabas, 2009, op. cit.,143. Cf. ICTR judgement, 7 June 2001, Bagilishema (ICTR – 

95 – 1A-T).
48 United Nations, Treaty Series, vol. 660, p. 195
49 D. Dróżdż, 2010, op. cit., p. 159.
50 W.A. Schabas, 2009, op. cit., p. 148; D. Dróżdż, 2010, op. cit., p. 160.
51 D. Dróżdż, 2010, op. cit., p. 160. Cf. J. Kędzierski, Przestępstwa przeciwko religiom 

i wyznaniom w polskim prawie karnym – de lege ferenda, ‘Palestra’ 2007, No. 7–8, p. 71; M. Kulik, 
2014, op. cit., p. 529.

52 D. L. Nersessian, 2002, op. cit., p. 261. Cf. D. Dróżdż, 2010, op. cit., pp. 160–161; 
M. Lippman, The 1948 Convention on the Prevention and Punishment of the Crime of Genocide: 
Forty Five YearsLater, ‘Temple International and Comparative Law Journal’ 1994, No. 8, p. 29; 
W.A. Schabas, 2009, op. cit., p. 128.
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a very broad definition of a religious group and its extension to include also politi-
cal groups, which is probably far-fetched53. An interesting position is contained in 
the ICTY’s judgement of 14 December 1999, Jelisić case54, which assumes, when 
analysing the method of identifying a group, that persons excluded from a par-
ticular group and thus, for example those who do not profess a particular religion, 
can therefore be regarded as a separate group. Thus, a separate group would be 
all who do not profess a particular religion55. This position is questionable; more-
over, the ICTY decided contrary to this view in its judgement of 31 July 2003 in 
the Stakić case56. Also, the ICTR, in the Akayesu case, also found that a religious 
group is one that shares the same religion, faith or confession. Nevertheless, there 
is a position that a group centred around a spiritual ideal of an atheistic (non-reli-
gious) nature is also religious57. This is an important point for further reflections. 
If we consider that a group of persons who identify themselves as members of 
a non-religious group (or an anti-religious group) is not a religious group, the 
attack on those people does not constitute genocide within the meaning of inter-
national law, but, by virtue of the reference in Article 118 of the Polish Penal 
Code to a group of people with a particular worldview, it may constitute genocide 
within the meaning of the latter provision. It seems that this understanding is rea-
sonable. The extension of the concept of a religious group to a non-religious group 
is an interpretation that goes beyond the linguistic understanding of conventions 
and, as such, cannot be considered valid in criminal law based on the principle of 
nullum crimen sine lege.

In view of the foregoing, it should be noted that the definition of a protected 
group in provisions of conventions leaves out of the scope of protection political 
groups and groups with a particular worldview other than religion. This does 
not mean that these attacks do not constitute iuris gentium crimes. They are, at 
least because Article 7 of the ICC Statute defines crimes against humanity as 
acts directed against any identifiable group or community for political, racial, 
national, ethnic, cultural, religious, gender (within the meaning of Article 7(3) 
of the Statute) reasons, or for other reasons commonly considered unacceptable 
under international law, for any act previously designated, or for any crime falling 
within the jurisdiction of the Court, enforced disappearance of persons, the crime 
of apartheid, or other inhumane acts of a similar character intentionally causing 

53 Cf. D. Dróżdż, 2010, op. cit., p. 161.
54 Jesilić.
55 Cf. N.H.B. Jørgensen, 2002, op. cit., p. 288 ff.
56 ICTY judgment of 31 July 2003, Stakić, (IT – 97-24-T). See also ICTY judgement, 

1 September 2004, Brdjanin (IT – 99-36-T).
57 As held by M. Lippman (in:) M. Cherif Bassiouni (ed.) International Criminal Law. T.I., 

Crimes, New York 1999, p. 598; J. Jurewicz, 2008, op. cit., p. 17.
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great suffering, or serious injury to body or to mental or physical health. However, 
attacks on such groups are not genocide within the meaning of the ICC Statute58.

They are, on the other hand, genocide within the meaning of Article 118 of 
the Polish Penal Code, which recognises as genocide also the conduct directed 
against a political group and a group with a certain worldview.

A political group may be defined as a group adhering to a particular political 
ideology59, but also as a group of individuals with politically defined affiliation. 
Persons who are citizens of one and the same state (which is a political organism) 
constitute nothing more than a political group. While an act against a political 
group constitutes genocide under Polish law, it is not so under international law60. 
Only by accepting the concept of a nationality group as presented in the Akayesu 
case judgment, would such conduct be considered genocide under international 
law61. It is about committing acts tantamount to the act of genocide against state 
citizens of different nationalities, or even the same nationality, but not for the sake 
of destroying the nation, but for the sake of destroying the state. A classic example 
of such an act is the Katyn massacre, which involved the murder of people of dif-
ferent ethnicities, nationalities and religions, for whom the common denominator 
was Polish citizenship and the fact that they had held certain public functions in 
the structures of the Republic of Poland, and therefore two features of a strictly 
political nature. Perhaps the offences committed in Irpin or Bucha, provided that 
the international investigation confirms their commission and nature, can be an 
example of such an act too62.

58 M. Płachta, Międzynarodowy Trybunał Karny, Kraków 2004, Vol. I, p. 379. Cf. 
M.P. Molocznik, Zbrodnia katyńska w świetle badań meksykańskich, ‘Przegląd Prawa Karnego’ 
2006, No. 25, p. 14. See also L.J. van Herik, The Contribution of the Rwanda Tribunal to the 
Developments of International Law, Leiden – Boston 2005, p. 133; W.A. Schabas, 2009, op. cit., 
p. 134 ff.; D.L. Nersessian, Comparative Approaches to Punishing Hate: The Intersection of 
Genocide and Crimes against Humanity, ‘Stanford Journal of International Law’ 2007, Vol. 43(2), 
p. 211 ff.; J. Quigley, The Genocide Convention: An International Law Analysis, Aldershot – 
Burlington 2006, p. 83; J.J. Paust, Content and Contours of Genocide, Crimes against Humanity 
and War Crimes, (in:) S. Yee, W. Tieya (eds), International Law in the Past-Cold-War World: 
Essays in Memory of Li Haopei, London – New York 2001, pp. 289–290; D. Dróżdż, 2010, op. cit., 
p. 163.

59 Cf. J. Sawicki, 1949, op. cit., pp. 96–97 (opposing the idea of covering these groups with 
protection).

60 Cf. A. Cassese, 2003, op. cit., p. 96; W.A. Schabas, 2009, op. cit., p. 154.
61 Akayesu. Schabas analyses whether the destruction of a group, even small but important 

in terms of quality, e.g. those holding position of authority, is an example of genocide. He notes 
that such a group is of a political nature and concludes that it would be necessary to determine 
that at the same time it belongs to the same nation. W.A. Schabas, The UN International Criminal 
Tribunals: The former Yugoslavia, Rwanda and Sierra Leone, Cambridge – New York 2006, 
p. 170. This shifts the problem to the area of the classic definition of a national group.

62 P. Molocznik, 2006, op. cit., p. 14. This element – if the press reports are confirmed – also 
occurs to some extent in the alleged crimes committed in Irpin and Bucha, where – according 
to many indicators – the motive was the loyalty of the victims to the Ukrainian state. Perhaps, 
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Under Polish criminal law, a worldview group may also be the object of gen-
ocide, but the worldview encompasses every set of views on fundamental issues 
shared by members of a given group. Therefore, a group that adheres to an ideol-
ogy or philosophy will be protected. There will also be no doubt that a group of 
people embracing atheistic or anti-theistic beliefs will fall into this category.

Proposals to grant protection to political groups were put forward when work-
ing on international genocide legislation, but they have not yet been implemented. 
The literature notes that a political group bears a similarity to a religious group, 
since both cases involve a community united on the basis of common views.63 
Arguments against granting protection to political groups include the relatively 
unstable nature of such a group64, as well as the volitional nature of membership: 
it is the person concerned that decides about it and not objective circumstances65. 
However, it is not a strong argument. Is it not the case for a religious group, or 
even – given the creative power of national consciousness – for a national group? 
It is difficult to assume that membership of a religious group is independent of 
the will of its member. Maybe at some early stage of human life, it is a question 
of a decision made by parents or guardians, but ultimately it is always a question 
of the will of the person concerned. The composition of a religious group does 
not have to be stable either. If a person chooses to take a religious worldview, he 
or she can also abandon it by ceasing to be a member of a religious group. Thus, 
a political group does not seem to differ significantly from a religious group in 
this respect, and this would justify a de lege ferenda extension of protection in 
international law to include worldview groups. Similarly, with regard to nation-
ality groups, having a sense of belonging to a community, having a certain polit-
ical awareness are determinants here. It is the consciousness that determines the 
membership of a group66.

In international case-law, there is a tendency to establish group membership 
(even ethnic or racial) on the basis of subjective criteria, not on the basis of actual 
characteristics and beliefs of victims or even perpetrators67. This is highly decep-
tive for all non-racial groups, and it seems that, for the purposes of establishing the 
grounds of responsibility, it cannot withstand criticism. Therefore, a broad inter-

however, the findings will lead to the conclusion that the motive was the presentation of national 
consciousness by the victims, which will bring the issue to the international definition of genocide. 
This issue depends on findings of the investigation to be most probably held.

63 B. Whitaker, Revised and Updated Report on the Question of the Prevention and Punishment 
of the Crime of Genocide, 2 July 1985, E/CN.4/Sub.2/1985/6, http://www.preventgenocide.org/
prevent/UNdocs/whitaker/, p. 19, (accessed 2.05.2023).

64 W.A. Schabas, 2009, op. cit., p. 44.
65 B. Whitaker, 1985, op. cit., p. 19.
66 This was put most vividly by poet Julian Tuwim, who wrote: “I am Polish because I like it 

that way. This is a strictly private choice that I don’t want to substantiate to anyone”. J. Tuwim, My, 
Żydzi polscy…We, Polish Jews, Warsaw 2008, p. 7.

67 Cf. e.g. Jelisić.
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pretation of international rules aimed at recognising political and worldview-re-
lated groups as racial, national, ethnic or religious groups is highly questionable.

Therefore, the regulation of genocide in Polish criminal law, broader than in 
international law, is far more workable and universal. Unlike under international 
law, the Katyn crime is, and the crimes committed on Ukrainian citizens loyal 
to their country may be, genocide under Polish criminal law. Naturally, this does 
not mean that these behaviours are not criminalised in international law at all. In 
view of the definition of crimes against humanity other than genocide in Article 
8 of the ICC Statute, conduct in order to destroy, in whole or in part, a political 
group and a group with a particular worldview are iuris gentium offences. These 
are crimes against humanity other than genocide. 

Does it suffice? Theoretically, yes. However, the emergence of an extended 
interpretation of the concept of genocide in the jurisprudence of international 
courts and in the relevant literature demonstrates a significant moral need to call 
acts directed against political groups and groups with a specific worldview gen-
ocide, regardless of the possibility of holding them accountable under other pro-
visions. The fact that they can be held accountable does not change the fact that, 
in a purely moral sense, it is important that they can be referred to as “genocide” 
and classified as the “crime of crimes”. This is possible under currently applicable 
Polish law, but not under international law.

It seems that the factor of moral and political condemnation, related to both 
categories of crime, is much stronger in the context of genocide than in the con-
text of crimes against humanity other than genocide. This factor, although in 
a legal dogmatic sense may be considered secondary, is of paramount importance 
for moral and political assessments. Humanism and respect of the civilized world, 
as well as their absence or even their questioning, are invaluable “currency” in 
international relations. Certainly, the definition of genocide should not be over-
stretched, so as not to depreciate the “currency”. However, extending the inter-
national definition of genocide to include conduct directed against political and 
ideological groups will not devalue it, but rather make it more adapted to the 
actual needs.
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Abstract

The provision of Article 53(1) of the Polish Criminal Code sets out directives that 
guide the court in deciding on the severity of the penalty in each individual act of 
sentencing. These directives are referred to as “general directives of judicial sentencing”. 
Four such directives are generally derived from this provision: the directive of the degree 
of culpability, the directive of the degree of social harm, the directive of individual 
(specific) prevention and the directive of general positive prevention. The amending act 
of 7 July 2022 introduced new wording to Article 53(1) of the Criminal Code. Changes 
were also made to Article 85a of the Criminal Code, which sets out general directives 
of judicial sentencing in the case of aggregate penalties. The author takes a critical look 
at the changes introduced in the respective provisions. The aim of this examination is to 
determine the extent to which the content of the general directives of judicial sentencing, 
as defined in the amending act of 7 July 2022, differs from their previous formulation, 
and to what extent the introduced amendments can be considered justified. 
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The expression “general directives of judicial sentencing” in the title of this 
article is used in a number of ways in publications on criminal law. Therefore, 
I will begin by explaining that in this article the term is used to designate direc-
tives that guide the court in deciding on the severity of the penalty for a criminal 
offence in each individual act of sentencing, as stipulated in Article 53(1) of the 
1997 Polish Criminal Code1. While the cited provision applies directly only to the 
imposition of penalties2, Article 56 CC extends its application onto the imposition 
of other measures provided for in the Code, except for the obligation to redress 
damage caused by a criminal offence, or the obligation to compensate for the 
damage suffered (which is a non-penal measure).

From the date when the currently applicable 1997 Polish Criminal Code 
entered into force (1 January 1998) until the date when the amending legislation of 
7 July 20223 became binding law (1 October 2023), and thus for more than a quar-
ter of a century, the provision of Article 53(1) CC has continuously stipulated that 
the court should impose a penalty at its discretion, within the limits prescribed 
by the statute, bearing in mind that the severity of the penalty cannot exceed the 
degree of culpability, considering the degree of social harm of the committed act 
and taking into account the preventive and educational purposes that the imposed 
penalty should achieve in relation to the sentenced person, as well as the needs 
with regard to shaping the legal awareness of society. During the period when 
Article 53(1) CC in its original wording was in effect, four general directives of 
judicial sentencing were generally derived from this provision, referring to its 

1 Hereinafter also “CC”. 
2 See the legal definition of the term “penalty” provided for in Article 32 and Article 322(1) 

CC.
3 See Article 1(15) of the Act Amending the Polish Criminal Code and Certain Other Acts 

(Dz. U. (Journal of Laws) of 2022, item 2600). 
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relevant passages, namely: the directive of the degree of culpability4, the directive 
of the degree of social harm5, the directive of individual (specific) prevention6 and 
the directive of general positive prevention7. 

The amending act of 7 July 2022 modified the wording of Article 53(1) CC, 
which now reads as follows: “The court shall impose the penalty at its discretion, 
within the limits prescribed by the statute, taking into account the degree of social 
harm of the committed act, any aggravating or any mitigating circumstances, the 
purposes of the penalty in the scope of its social impact, as well as preventive 
purposes that the penalty should achieve in relation to the sentenced person. The 
severity of the penalty must not exceed the degree of culpability”. It is worth 
considering the consequences of this amendment as regards the regulation of the 
general directives of judicial sentencing by the code. 

There is no need to recall here the heated disputes among legal writers that 
preceded the entry into force of the 1997 Polish Criminal Code, especially when 
the regulations of the 1969 Polish Criminal Code and Article 50(1) of that code 
were in effect, as to which of the directives of judicial sentencing should be con-
sidered as prevailing, and whether the directive could be identified in abstracto. 
Sceptics maintained that this was impossible and that any meaningful determina-
tion as to which of the directives of judicial sentencing should be given priority 
can be made only in concreto. This issue is by no means purely theoretical. Its 
practical importance can be seen in all those factual circumstances, which are 
not exceptional by any means, where the indications resulting from the particular 
directives of sentencing applicable to a specific case are divergent or even con-
tradictory. The entry into force of the 1997 Polish Criminal Code undoubtedly 
improved the situation within the scope discussed here. An analysis of Article 
53(1) CC in its original wording, already at the level of linguistic interpretation 
guidelines, shows a fundamental difference between the status of the directive of 
the degree of culpability and the status of three other general directives of judicial 
sentencing expressed there8. In this provision, the result of applying a specific 
directive was defined in express terms only in relation to the directive of the 
degree of culpability. The court needed to be mindful that the severity of the pen-

4 See the following (cited above) passage of Article 53(1) CC in its original wording: “...bearing 
in mind that its severity cannot exceed the degree of culpability...”.

5 See the following passage of Article 53(1) CC in its original wording: “...considering the 
degree of social harm of the committed act...”.

6 See the following passage of Article 53(1) CC in its original wording: “...taking into account 
the preventive and educational purposes that the imposed penalty should achieve in relation to the 
sentenced person...”.

7 See the following passage Article 53(1) CC in its original wording: “...taking into account 
(...) the needs with regard to shaping the legal awareness of society”.

8 For more on the function of the degree of culpability under Article 53(1) CC in its original 
wording see J. Majewski, Stopień winy jako podstawowy wyznacznik dolegliwości reakcji karnej, 
(in:) J. Majewski (ed.), Dyrektywy sądowego wymiaru kary, Warsaw 2014, p. 89 ff. 
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alty must not exceed the degree of culpability. This prohibition reflects the con-
stitutional principle of respect for human dignity (Article 30 of the Constitution 
of the Republic of Poland), and compliance with this principle is an elementary 
prerequisite of fairness of the penal response to the committed criminal offence9. 
As regards the other directives, Article 53(1) CC in its original wording merely 
indicated that – to use the terminology from the code – certain parameters (the 
degree of social harm of the committed act, the specific preventive purposes and 
the general preventive purposes) should be “considered” or “taken into account”. 
The provision did not require that the severity of the penalty ideally match the 
level of social harm of the perpetrator’s act or enable preventive or educational 
purposes to be achieved in relation to the sentenced person, or ensure that the 
needs with regard to shaping the legal awareness of society were fully satisfied. 
Additionally, the original wording of Article 53(1) CC did not provide, at least 
on the level of its language, any grounds for deducing from it any prohibition on 
imposing penalties the severity of which did not meet such demanding criteria. 
It did not contain such a prohibition, beyond any doubt, it merely established 
the requirement that these parameters be “taken into account”, “considered” by 
the court in the sentencing process. Expressions of this kind allow for a certain 
“gradation” – something may be taken into account to a greater or lesser extent. 
As a result, the “measures” of the degree to which the level of social harm of the 
committed act, the individual (specific) preventive purposes and the general pre-
ventive purposes are taken into consideration may have various values in specific 
cases of sentencing, which may be higher or lower depending on the case – and it 
does not necessarily have to be zero or the maximum value. A specific imposed 
penalty may – depending on the circumstances – for example, either enable the 
full achievement of preventive and educational purposes in relation to the sen-
tenced person, facilitate the achievement of such purposes to a greater or lesser 
extent, or not facilitate the achievement of such purposes at all. It is only in the 
last eventuality that it would be possible to conclude that, when imposing the 
penalty, the court failed to take into account, in contravention of Article 53(1) 
CC in its original wording, the individual (specific) preventive purposes of the 
punishment. The directive of the degree of culpability, in its form contemplated in 
Article 53(1) CC in its original wording, strictly restricts the possible severity of 
the penalty in concreto, by subjecting it to a “ceiling”, and does not allow for any 
similar “gradation”. The severity of a specific penalty either exceeds the degree of 
culpability or does not. Tertium non datur. There is no place here for any interme-
diary stages. Following Dworkin’s theory of law, we could say that the difference 
between the status of the directive of the degree of culpability and the status of the 
remaining three general directives of judicial sentencing, as derived from Article 

9 A. Barczak-Oplustil, Sporne zagadnienia istoty winy w prawie karnym. Zarys problemu, 
‘Czasopismo Prawa Karnego i Nauk Penalnych’ 2005, No. 2, p. 89 ff.
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53(1) CC in its original wording, would be the same as the difference between 
a legal rule and a legal principle.

It is a view widely held among criminal law scholars and judicial decisions 
that the function attributed in Article 53(1) CC in its original wording to the 
degree of culpability does not differ in any way from the functions assigned in 
this regulation to the degree of social harm of the committed act or to individual 
(specific) and general preventive objectives. In light of what has already been 
said, it should be noted that this view is not correct, and that placing all those 
functions within the same category (referred to as “general directives of judicial 
sentencing”) makes it significantly harder to appreciate the very important dif-
ference between them. The directive of the degree of culpability (to keep its tra-
ditional name) operates in fact at a completely different level than the directives 
relating to the degree of social harm, individual (specific) prevention and general 
positive prevention10. The degree of culpability, together with the “limits of pen-
alty prescribed by the statute”11, determines in concreto the framework in which 
the court may exercise its discretion when selecting the severity of the penalty. 
It is only within that framework, once it has been delineated, namely after the 
degree of culpability has already performed its proper function of limiting the 
severity of the penalty, that the function of the sensu stricto general directives of 
judicial sentencing, which under Article 53(1) CC in its original wording were: the 
directive of the degree of social harm, the directive of individual (specific) pre-
vention and the directive of general positive prevention, is activated. These direc-
tives, along with what are known as the special directives of judicial sentencing, 
guide the court in determining which specific penalty and how severe a penalty 
it should choose and impose on the perpetrator within the delineated framework, 
i.e. within the range of its allowed discretion. In this sense, while Article 53(1) CC 
in its original wording remained applicable, the degree of culpability appeared to 
be the fundamental determinant of the severity of the penal response. It was abso-
lutely inadmissible to impose a penalty the severity of which would exceed the 
degree of culpability. If such a situation were to occur, it would always constitute 
an infringement of Article 53(1) CC in its original wording. 

The fact that Article 53(1) CC expressly “assigned” to culpability its function 
of limiting the severity of the penalty constituted an undoubted advantage of the 
1997 Polish Criminal Code and was certainly justified and desirable. Addition-
ally, the provision has been successfully formulated in a way that clearly supports 
the argument that the indications regarding the degree of culpability are abso-

10 For a similar argument, see W. Wróbel, (in:) A. Zoll (ed.), Kodeks karny. Część ogólna. 
Komentarz, 4th edition, Warsaw 2012, p. 743.

11 For further information on the concept of “limits of penalty prescribed by the statute”, 
as used in Article 53(1) CC – see J. Majewski, O ustawowym zagrożeniu i innych pojęciach 
związanych z nadzwyczajnym wymiarem kary (w języku kodeksu karnego), (in:) J. Majewski (ed.), 
Nadzwyczajny wymiar kary, Toruń 2009, p. 21.
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lutely binding in the relevant scope and cannot be defeated by the indications of 
any of the sensu stricto directives of judicial sentencing. 

A comparison between the two versions of Article 53(1) CC – the original 
and the current one – leads to the conclusion that the changes brought by the 
amending act of 7 July 2022 have not affected the status of the rule of the degree 
of culpability in any way. It is still absolutely prohibited to impose penalties the 
severity of which would exceed the degree of culpability. It could even be claimed 
that the new wording of Article 53(1) CC further emphasizes the importance and 
strictness of that prohibition, given that the passage encoding the prohibition was 
extracted into a separate sentence and that the expression “shall not” was used. 

The amendment of Article 53(1) CC, introduced by the amending legislation of 
7 July 2022, did not affect in any way the existing function of the directive of the 
degree of social harm. Just as before, the court needed to “consider” the degree of 
social harm of the committed act. Incidentally, it so happens that some significant 
change would be justified and necessary in this instance. Specifically, in the new 
version of Article 53(1) CC, the reference to the degree of social harm of the com-
mitted act should have been removed altogether. It is difficult to explain rationally 
the decision to keep a separate obligation to consider the degree of social harm of 
the committed act under a sentencing model such as the Polish one, where the rule 
of the degree of culpability imposes an absolute limit on the severity of the state’s 
response to a specific offence, understood as the maximum severity of the aggre-
gate of penalties and other penal measures that may be imposed when sentencing 
the perpetrator of such an offence.12 This is not only unnecessary, but may also 
be confusing. “The degree of culpability” mentioned both in the previous and in 
the current versions of Article 53(1) CC is, after all, the product of, among other 
things, the degree of social harm of the committed act13. The degree of culpabil-
ity cannot be established – as is necessary in every sentencing process – without 
having first determined and then considered the degree of social harm of the com-
mitted act. Establishing the degree of culpability implies that the degree of social 
harm of the committed act has already been taken into account. 

The directive of individual (specific) prevention is expressed differently in 
the new version of Article 53(1) CC. The listing of the purposes that are to guide 
the determination of the severity of the penalty under this directive was abridged 
by omitting “educational purposes”. The explanation of this change provided by 
the authors of the government’s amending bill of 7 July 2022 in the explanatory 
memorandum to that bill14 is not entirely coherent. It is argued, on the one hand, 

12 See, for example, J. Majewski, P. Kardas, O dwóch znaczeniach winy w prawie karnym, 
‘Państwo i Prawo’ 1993, No. 10, p. 69.

13 Ibidem, p. 75 ff.
14 The explanatory memorandum to the government bill amending the Act – Polish Criminal 

Code and certain other Acts, parliamentary print No. IX/2024 (hereinafter: explanatory memoran-
dum) p. 19: “Abandoning the use of the concept of ‘educational purposes of punishment’ follows 
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that the educational purposes of punishment with respect to the sentenced person 
are encompassed by the concept of the individual (specific) preventive purposes 
of the penalty, and are a subcategory of the latter, while, on the other hand, an 
excerpt of a study is cited in which the “implementation of educational programs” 
seems to be treated as an activity unrelated to the “fulfilment of preventive pur-
poses by the penalty”15. 

In my opinion, it is correct to assume that the educational purposes of a pen-
alty constitute a subcategory of its individual (specific) preventive purposes. It 
seems undeniable that carefully chosen educational efforts directed at the sen-
tenced person can be, provided they are met with a receptive attitude, one of the 
most effective methods of preventing the perpetrator from relapsing into the ways 
of crime. The internalization of social norms by the sentenced person, which is 
the focus of such educational efforts, considerably reduces the risk of their recidi-
vism. Nevertheless, I do not think that it was necessary to omit the former express 
reference to the educational purposes of the penalty in the new version of Article 
53(1) CC. That legislative solution has a long tradition in Poland, going back as 
far as Article 50 of the 1969 Criminal Code, and there were no sufficient reasons 
to justify breaking that. The amended Article 53(1) CC should have clearly indi-
cated, at most, that educational purposes form part of the penalty’s individual 
(specific) preventive purposes16. 

Based on the analysis of the government’s explanatory memorandum to the 
government act of the amending act of 7 July 2022, it may appear that the bill’s 
authors also intended to reduce the role of educational purposes in the sentencing 
process17. If that was in fact the case, they did not succeed. Since the educa-
tional purposes of a penalty are a part of its individual (specific) preventive pur-

from the fact that the concept of the penalty’s ‘preventive purpose’ is broader in scope that the 
concept of ‘educational purposes’ of the penalty.”

15 See the explanatory memorandum, p. 19: “The philosophy of punishment adopted by the 
1997 Criminal Code was subjected to repeated criticism in the literature. It was argued that ‘it 
seems appropriate to guide the scholarship of criminal law, as well as that of the administration 
of justice, not only towards the pursuit of educational and personality change programs for perpe-
trators of crimes, but also towards a greater fulfilment of preventive purposes by the penalty’ (R. 
Kaczor in ibidem, p. 92)” (the quoted fragment refers to R. Kaczor’s paper Kontrowersje wokół 
modelu dyrektywy prewencji indywidualnej, ‘Prokuratura i Prawo’ 2007, No. 11). 

16 This can easily be achieved by, for example, the following wording of the relevant passage 
of Article 53(1) of the Criminal Code: “and also the preventive purposes, including educational 
ones, which it should achieve in relation to the sentenced person” or “and also the educational pur-
poses and other preventive purposes, which it should achieve in relation to the sentenced person.”

17 See the explanatory memorandum, p. 19: “It is the drafter’s view that any special singling 
out of the educational purpose of punishment is warranted only in relation to juvenile perpetrators 
(Article 54(1) of the Criminal Code), whereas in the case of other perpetrators, it is not appropriate 
to attribute special importance to that purpose by accentuating it directly. Nevertheless, it can be 
taken into account as an element of the preventive purpose of punishment, but not as a particular 
purpose of a penalty.”
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poses, they should be taken into account to the same extent and degree under the 
amended Article 53(1) CC as was the case before. 

The most notable change in relation to the previous status quo, at least prima 
facie, concerns the formulation of the directive of general prevention. The authors 
of the explanatory memorandum to the government bill of amending act of 7 July 
2022 are forthright that abandoning the formula centered on “the needs with 
regard to the shaping of the legal awareness of the society” and replacing it with 
the expression “the purposes of the penalty in the scope of its social impact” is 
intended to convey a substantive modification of that directive of judicial sentenc-
ing18. The direction of that change is underscored by the use (somewhat symbolic) 
of the expression (“the purposes of the penalty in the scope of its social impact”), 
borrowed from Article 50(1) of the 1969 Criminal Code. At the drafting stage of 
the 1997 Criminal Code, that expression was abandoned in favor of “the needs 
with regard to shaping the legal awareness of society” precisely because, during 
the period when Article 50(1) of the 1969 Criminal Code remained in force, “the 
social impact of the penalty” was understood to imply that the purpose of the 
penalty imposed on the perpetrator of a criminal offence also included deterring 
other members of society from committing crimes. This was typically accompa-
nied by the assumption that the more severe the penalty, the better it performs its 
deterrent function. The previous wording of Article 53(1) CC reflected a delib-
erate rejection of the idea of negative general prevention (deterrence through the 
severity of punishment) and an affirmation of the idea of positive general preven-
tion (strengthening the belief of the members of the society that legal norms are 
binding, the compliance with them is enforced by the state, and that crime does 
not pay). The authors of the explanatory memorandum to the government bill of 
the amending act of 7 July 2022 criticize that decision and call it “a manifestation 
of purely idealistic axiology, not corresponding to reality”19.

In analyzing closely the explanation for amending Article 53(1) CC within the 
scope of the directive of general prevention, provided in the explanatory memo-
randum to the government bill of the amending act of 7 July 2022, it is hard to 
resist the impression that the change in question was based on the assumption that 
the former expression of that directive under the provision hindered or even pre-
vented the imposition of fair penalties having a preventive impact on members of 
society other than the sentenced person (other potential perpetrators)20. However, 

18 See the explanatory memorandum, pp. 17–18.
19 Ibidem, p. 17.
20 See, in particular, the following passage of the explanatory memorandum, p. 17: “Without 

denying the impact of the certainty of punishment on the motivational processes of potential per-
petrators of crimes, one should not deprecate the fact that, at least in relation to some of them, the 
shaping of the legal awareness also occurs as a result of the severity of punishment, thus affecting 
“unprofitability” of committing a specific category of offences.”
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this assumption is obviously misguided21. The obligation to take the needs with 
regard to shaping the legal awareness of society into account in the process of sen-
tencing in no way protected perpetrators of criminal offences against more severe 
penalties, provided that such penalties were fair in concreto (representing an 
appropriate response to the crime attributed to the sentenced person). While it is 
true that the former conceptualization of the directive of general prevention under 
Article 53(1) CC hindered the imposition of a punishment more severe than a fair 
penalty (excessively severe in concreto) on the grounds that only such severe pen-
alties can effectively deter other potential perpetrators from committing crimes, 
but this can hardly be considered a defect of that conceptualization. Deterrence 
through the severity of punishment is a rather primitive and, as history teaches 
us, ineffective method of impacting society22. Using that method usually sets into 
motion the mechanism whereby ever more severe penalties are imposed, resulting 
in an increasing frequency of excessively severe, and hence unfair sentencing. The 
imposition of penalties that are incommensurately severe, rather than strengthen-
ing society’s respect for legal norms in force, undermines trust in the law and 
law administration authorities, as well as provoking sympathy for the sentenced 
person. However, this issue does not only involve pragmatic aspects. The impo-
sition of severe penalties with a view to deterring members of society other than 
those being sentenced from committing crimes would be hardly compatible with 
the axiology proper to a democratic state ruled by law, such as Poland (Article 2 
of the Constitution of the Republic of Poland). The method in question entails an 
objectification of the sentenced perpetrator of a crime, which is prohibited by the 
constitutional principle of respecting the inherent and inalienable dignity of every 
human being (Article 30 of the Constitution of the Republic of Poland)23. 

A critical assessment of the modified formulation of the directive of general 
prevention in the new version of Article 53(1) CC does not relieve one from the 
obligation to examine how that provision should be properly construed in this 
regard. Can and should the expression “the purposes of the penalty in the scope 
of its social impact” be in fact interpreted within the limits of the amended Article 
53(1) CC as the authors of the amending act of 7 July 2022 expect it to be, or in 
the same manner as it was understood under Article 50(1) of the 1969 Criminal 
Code? This question should be answered in the negative, given a fundamentally 
different systemic context. The constitutional principle of respecting the inherent 
and inalienable dignity of every human being (Article 30 of the Constitution of 

21 See, for example, A. Zoll, Zasady wymiaru kary w projekcie zmiany kodeksu karnego, 
‘Państwo i Prawo’ 2001, No. 1, p. 5. 

22 For more on the weaknesses of the negative general prevention idea see for example A. Zoll, 
Wymiar kary a prawa jednostki, ‘Palestra’ 1986, Nos 5-6; J. Kulesza, Negatywna prewencja gen-
eralna, ‘Państwo i Prawo’ 2011, No. 1. 

23 See, for example, W. Wróbel, (in:) W. Wróbel, A. Zoll (eds), Kodeks karny. Część ogólna. 
Vol I. Part II. Komentarz do art. 53-116, 5th edition, Warsaw 2016, thesis 69 to Article 53. 



222 JAROSŁAW MAJEWSKI

the Republic of Poland), prohibiting the treatment of human beings (here: the 
sentenced person) as objects makes it clearly inadmissible to accept that the scope 
of the expression “the purposes of the penalty in the scope of its social impact”, 
as used in the amended Article 53(1) CC, includes deterring members of society 
from committing crimes (deterrent function of punishment). Neither could this be 
reconciled with the obligation to apply penalties and other measures prescribed in 
the code while being mindful of the principle of humanitarianism, as established 
in Article 3 CC24. Ultimately, “the purposes of the penalty in the scope of its 
social impact” in the amended Article 53(1) CC must be understood in accordance 
with the spirit of the idea of positive general prevention25. 

In the new version of Article 53(1) CC, the order of the prevention directives 
is reversed: the general prevention purposes are mentioned first, and only then 
those of individual (specific) prevention. This change in the sequence should be 
considered a purely editorial modification, not causing any change in the legal 
situation. In particular, it does not follow from that change that the consideration 
of general prevention takes precedence over individual (specific) prevention in the 
process of sentencing – just as the reverse did not follow from Article 53(1) CC 
in its former wording. In any case, in the explanatory memorandum to the gov-
ernment bill of amending act of 7 July 2022, its authors expressly admit that the 
aim of the change in question was exclusively “to underscore (…) the equivalent 
nature” of the directive of general prevention and the directive of individual (spe-
cific) prevention and “to eliminate the possibility of an interpretation attributing 
to the directive of individual prevention the decisive importance in determining 
the primacy of prerequisites for the imposition of a penalty (in the current word-
ing of Article 53(1) CC, the legislator lists the directive of individual prevention 
before that of general prevention)”26.

The new version of Article 53(1) CC differs from its former version also by 
stipulating that the court, when imposing the penalty, needs to take into account 
any aggravating or mitigating circumstances, an illustrative list of which is pro-
vided in the provisions of Article 53(2a) and (2b) CC, which were added by the 
amending act of 7 July 2022. However, that fragment of Article 53(1) CC does not 
establish any directive of judicial sentencing, and therefore, it will not be analyzed 
here in greater detail. 

Article 85a CC was also amended by the amending act of 7 July 2022. This 
provision sets out the general directives for the imposition of an aggregate penalty. 
It was added to the 1997 Criminal Code by the amending legislation of 20 Feb-

24 Aptly, for example, K. Buchała, (in:) A. Zoll, K. Buchała (eds), Kodeks karny. Część ogólna. 
Komentarz. Tom I, Kraków 1998, thesis 62 to Article 53.

25 In this article I do not focus on difficulties the courts may face when applying the directive 
in the course of the procedure. For more see, for example, T. Kaczmarek, O pozytywnej prewencji 
ogólnej w ujęciu kodeksu karnego, ‘Palestra’ 1995, Nos 3-4, pp. 66–67.

26 The explanatory memorandum, pp. 17–18. 
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ruary 201527. A separate provision dealing expressly with the issue of general 
directives for the imposition of aggregate punishment appeared then in the Polish 
legislation for the first time. It was not included either in the original version of 
the 1997 Criminal Code, or in the Criminal Codes of 1932 and 1969, previously 
in effect. Prior to Article 85a CC coming into effect, in the absence of a better 
alternative in this regard, it was generally assumed that, since the imposition of 
an aggregate penalty is a form of sentencing, albeit a special one, the directives 
of sentencing provided for in Chapter VI, and in particular the general direc-
tives of sentencing set out in Article 53(1) CC28, are also applicable. Unfortunately, 
that did not solve the difficulties, and merely gave rise to additional problems. It 
was easy to see that, from among the four general sentencing directives tradition-
ally derived from Article 53(1) CC prior to the above-mentioned 2022 amendment 
of that provision – namely the directive to bear in mind that the severity of the 
penalty cannot exceed the degree of culpability29, the directive to consider the 
degree of social harm of the committed act, the directive to take into account the 
preventive and educational purposes which the imposed penalty should achieve 
in relation to the sentenced person, and the directive to take into account the 
needs with regard to shaping the legal awareness of society – in fact, the first two 
cannot be sensibly applied in the process of imposing an aggregate penalty30. In 
addition, the demand that, in the process of imposing an aggregate sentence, the 
court should also be guided by the directives of the degree of culpability and of 
the degree of social harm of the committed act due to the points of reference of 
these directives, was clearly inconsistent with another, widely accepted, and, inci-
dentally, completely correct in principle, claim that the circumstances on which 
the sanctioning of particular criminal offences was based should not be taken into 
account while imposing an aggregate penalty31. 

27 The Act of 20 February 2015 on amending the Polish Criminal Code and certain other Acts 
(Dz. U. (Journal of Laws) of 2015, item 396). 

28 See for example, A. Zoll, (in:) K. Buchała, A. Zoll (eds), Kodeks karny. Część ogólna. 
Komentarz, Kraków 1998, p. 562; L. Tyszkiewicz, Glosa do postanowienia SN z dnia 4 listopada 
2003 r., V KK 233/03, ‘Prokuratura i Prawo’ 2005, Nos 7–8, pp. 194–195; P. Kardas, (in:) A. Zoll 
(ed.), Kodeks karny. Część ogólna. Komentarz. Vol. I. Komentarz do art. 1-116 k.k., 4th edition, 
Warsaw 2012, Thesis 16 to Article 85; S. Żółtek, (in:) M. Królikowski, R. Zawłocki (eds), Kodeks 
karny. Część ogólna. Komentarz, Warsaw 2010, p. 626 ff.; thus also under the regulation of Article 
66 of the 1969 Criminal Code, which was the equivalent of Article 85 CC in its original wording, 
W. Wolter, (in:) I. Andrejew, W. Świda, W. Wolter (eds), Kodeks karny z komentarzem, Warsaw 
1973, p. 290. 

29 In fact, this is not a sentencing directive sensu stricto but rather a rule establishing a specific 
prohibition – see point 3 above. 

30 For further discussion of this topic see J. Giezek, Dyrektywy wymiaru kary łącznej, (in:) 
J. Majewski (ed.), Dyrektywy sądowego wymiaru kary, Warsaw 2014, pp. 54–59.

31 With regard to this claim see P. Kardas, (in:) A. Zoll (ed.), Kodeks karny. Część ogólna. 
Komentarz. Vol. I. Komentarz do art. 1-116 k.k., 4th edition, Warsaw 2012, thesis 34 to Article 85 
and judicial decisions cited therein. 
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Under Article 85a CC in its original wording, while issuing an aggregate pen-
alty the court was obliged to take into account “primarily the preventive and 
educational purposes that the imposed penalty should achieve in relation to the 
sentenced person, and also the needs with regard to shaping the legal awareness of 
society”. These sentencing directives provided guidance for selecting a specific 
severity of the aggregate penalty within the limits of sentencing prescribed by 
applicable laws, in particular the provisions of Article 86 CC. Both of the general 
directives of aggregate sentencing, established in Article 85a CC in its original 
wording, were carbon copies of the relevant directives set out in Article 53(1) 
CC; namely, the directive of individual (specific) prevention and the directive of 
general prevention. 

By using the directives of linguistic interpretation, it was difficult to establish 
unambiguously the “range” of the particle “primarily” (in the original: przede 
wszystkim) used in Article 85a CC in its original wording. That particle serves 
to emphasize the detail deemed to be the most important in the utterance and 
means the same as “in particular”, “especially” or “mainly.” Specifically, it was 
not clear whether it accentuates only “the preventive and educational purposes 
that the imposed penalty should achieve in relation to the sentenced person” or 
whether it emphasizes to an equal extent those purposes as well as “the needs 
with regard to shaping the legal awareness of society”32. Resolving this inter-
pretational dilemma33 was in no way facilitated by reference to the syntactic 
function and meaning of the conjunctive phrase “as well as”, which joins “the 
purposes” and “the needs”, since these elements are completely neutral in the 
scope considered here. Yet, with regard to the function of Article 85a CC in 
its original wording, a great deal depended on a resolution of this dilemma in 
a certain direction. Namely, if the particle “primarily” accentuated only “the 
preventive and educational purposes that the imposed penalty should achieve 
in relation to the sentenced person”, then it would single them out in relation to 
“the need with regard to shaping the legal awareness of society”. In this case, one 
would have to conclude that Article 85a CC in its original wording established 
a separate, exhaustive list of general directives for imposing aggregate penal-
ties, comprising two directives: the directive of individual (specific) prevention 
and the directive of general prevention, while specifying at the same time that 
the first one should be considered the leading one. If, on the other hand, under 
Article 85a CC in its original wording, the particle “primarily” accentuated to 
an equal extent both “the preventive and educational purposes that the imposed 

32 The first of these two interpretations that are acceptable under the linguistic construction 
directives appears to have been totally overlooked by the Supreme Court in its judgment of 2 
February 2021, IV KK 426/20, LEX No. 3182899. 

33 Below I use the analysis of this interpretation dilemma, which I presented in one of my 
earlier publications – see J. Majewski, Kodeks karny. Komentarz do zmian 2015, Warsaw 2015, 
thesis 3 to Article 85a. 
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penalty should achieve in relation to the sentenced person” and “the needs with 
regard to shaping the legal awareness of society”, then the provision in question 
would provide no indication at all in relation to what purposes and needs are 
singled out. In such an event, it should be concluded that the provision did not 
establish any separate catalogue of general directives for the imposition of aggre-
gate penalties, but merely set out two equivalent leading directives with regard to 
the imposition of such punishment. At the same time, the question would arise as 
to what the other general directives for imposing an aggregate penalty are (some 
“non-leading” directives would need to exist, otherwise the whole effort to sin-
gle out leading directives in Article 85a CC in its original wording would be 
devoid of any meaning). In the absence of better options, it would mostly likely 
be concluded that the directives in question are the other two general directives 
set out in Article 53(1) CC, i.e. the directive to bear in mind that the severity of 
the penalty cannot exceed the degree of culpability and the directive to consider 
the degree of social harm of the committed act. Note that, according to this inter-
pretative variant, the function of Article 85a CC in its original wording would be 
similar to the function of Article 54(1) CC; namely, the provision would modify 
to a certain extent the order of priority of the general directives of judicial sen-
tencing as set out in Article 53(1) CC. 

Fortunately, the doubts that are being discussed regarding the interpretation 
of Article 85a CC in its original wording were resolved with the help of the direc-
tives of non-linguistic interpretation. These directives clearly favored the choice 
of the first of the described interpretative options, since the latter ultimately 
assumed that all the general directives of sentencing set out in Article 53(1) CC 
(subject to a minor change in emphasis only) must guide the process of imposing 
an aggregate penalty. As has already been mentioned, one cannot meaningfully 
apply to the process of imposing an aggregate penalty either the directive to bear 
in mind that the severity of the penalty cannot exceed the degree of culpability, 
or the directive to take into account the degree of social harm of the committed 
act. Even if it were possible, in applying them it would be necessary to take 
into account once again the circumstances already considered in the process 
of sentencing for individual concurrent criminal offences, and consequently to 
depart from the generally accepted and completely sound assumption that this 
should not be done. It can be added that the interpretation of Article 85a CC in 
its original wording, which is recommended here, is consistent with the pur-
poses for which that provision was introduced into the 1997 Criminal Code. It 
appears from the explanatory memorandum to the government’s amending bill 
of 20 February 2015 that the point was precisely to establish an exhaustive list 
of general directives for the imposition of an aggregate sentence in Article 85a 
CC in its original wording. The bill explicitly mentions “a proposal to limit the 
directives of sentencing” in relation to the imposition of an aggregate sentence 
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to the directives listed in that provision34. In short, it should be concluded that 
Article 85a CC, in its original wording, established a separate, exhaustive list 
of general directives for the imposition of an aggregate penalty, comprising two 
such directives: the directive of individual (specific) prevention and the directive 
of general prevention, and specified at the same time that the former is to be the 
leading directive. 

The practical consequences of stipulating in Article 85a CC in its original 
wording the primacy of the directive of individual prevention over the directive 
of general prevention became apparent when the indications of these directives 
came into conflict, i.e. in a situation where the full (more complete) implemen-
tation of one of them would reduce the degree of fulfilment of the other. In the 
reviewed cases, the court would be obliged to accept that the considerations of 
individual prevention take precedence over the purposes of general prevention, 
giving them priority in the process of imposing an aggregate penalty.  

The amending act of 7 July 2022 changed the wording of Article 85a CC, 
which now reads as follows: “When imposing an aggregate penalty, the court 
takes into account primarily the purposes of the imposed penalty in the scope of 
its social impact, and also the preventive purposes that it should achieve in rela-
tion to the sentenced person”. It appears from the brief explanation of this change, 
as provided by the authors of the government bill of the amending act of 7 July 
2022, that its objective was to “align the directives of the imposition of an aggre-
gate penalty with the system of directives of sentencing for a criminal offence, 
provided for in the draft Article 53(1) CC”35. 

A comparison between the two versions of Article 85a 1 CC – the original and 
the current one – leads to the following conclusions. First, in the amended Article 
85a 1 CC, the directives of individual (specific) prevention and general preven-
tion were in fact expressed in a different manner – in the same manner as in the 
amended Article 53(1) CC; this is consistent with the official reason provided for 
that change. In this respect, the change was purely adaptive in nature. Second, it is 
striking that, apart from that adjustment, the former roles of both these directives 
were reversed – currently, the court is to take into account “primarily the pur-
poses of the imposed penalty in the scope of its social impact,” which makes the 
directive of general prevention the leading directive in the process of imposing an 
aggregate sentence. It is not possible to figure out whether that change in the order 
of priority of the preventive directives in favor of the directive of general preven-
tion was intentional or not; the explanatory memorandum for the government 
amending bill of 7 July 2022 does not mention that consequence of the amend-
ment in Article 85a CC, which may suggest that the change was accidental. In 
any event, this change must be assessed utterly negatively. It cannot be defended 

34 See Explanatory memorandum of the government bill amending the Act – Polish Criminal 
Code and certain other acts, parliamentary print No. VII/2981, para. II.6. 

35 The explanatory memorandum, p. 41. 
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even in relation to cases where an aggregate penalty is imposed already at the 
stage of conviction36, in which the process of imposing aggregate punishment 
probably often becomes de facto similar, even though it should not be the case, to 
the sentencing in the matters where only one offence is attributed to the sentenced 
person. This is because no primacy of the directive of general prevention over 
that of individual prevention is found in the amended Article 53(1) CC, which 
regulates the process of setting a penalty in such cases. Even less comprehensible 
is giving the directive of general prevention the status of the leading directive for 
the imposition of an aggregate penalty in relation to cases where the aggregate 
penalty is imposed in a cumulative judgment, once the judgments imposing indi-
vidual penalties subject to aggregation into a single aggregate penalty become 
final37. In those cases, the institution of aggregate penalty comes to resemble the 
institutions of sentence enforcement, where the primacy of individual (specific) 
prevention purposes can be hardly questioned. 

The change made to Article 85a CC was not in the direction it should have 
taken. Admittedly, a certain modification of the previous regulation was required. 
What was needed, however, was not a revision but rather a kind of extension. 
Specifically, this regulation should have been supplemented with a provision obli-
gating the court to be mindful that the severity of the aggregate penalty should not 
exceed the combined severity of the individual penalties subject to aggregation38. 
The introduction of such a provision is needed to neutralize the risk of interfer-
ence with the limiting function of culpability, which is still inseparably inscribed 
in certain applicable provisions on an aggregate penalty, in particular in Article 
86(3) CC and Article 88 CC following the semi-colon. It is regrettable that the 
amending act of 7 July 2022 did not introduce such an amendment. 
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CRIMINAL LIABILITY OF MANAGERS 
IN THE POLISH COMPETITION LAW – 

DEVELOPMENT AND THE PERSPECTIVE OF 
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Abstract

The article discusses the issue of legal liability of managers set out in the Polish 
competition and consumer protection law, resulting from the Act of 16 February 2007 
on competition and consumer protection (Dz. U. (Journal of Laws) of 2021, item 275) 
(hereinafter: Competition Act). The starting point for my reflections is the provisions of 
the Competition Act providing for financial liability of persons in managerial positions for 
infringing prohibitions resulting from competition law (Article 106a of the Competition 
Act). In Polish law this type of liability is subsidiary to the liability of undertakings. 
It was also introduced to the Competition Act relatively recently, after the principles 
of undertakings’ liability for infringements of competition law had been formed and 
developed. My goal is to present the scope of managers’ liability and present conclusions 
resulting from the recent, still rather innumerable, case law of the Polish Competition 
Authority (President of Office for Competition and Consumer Protection, UOKiK). 
Due to the quasi-criminal nature of Article 106a, I propose my own reflections on the 
development of managers’ liability considering whether the law and judicial decisions 
recognize adequate standards of their rights. 
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1. INTRODUCTION

The addressees of the provisions of the Polish competition law are primar-
ily legal entities. Prohibition of anti-competitive practices (abuse of a dominant 
position, anti-competitive agreements), as specified in the Act of 16 February 
2007 on competition and consumer protection (hereinafter: Competition Act)1, 
is addressed to undertakings (Article 4 item 1)2, and among them – primarily 
to legal entities (e.g. companies). In reality, competition law rules also apply to 
individuals. Quite a substantial part of the Polish Competition Authority’s3 judi-
cial decisions relate to micro-enterprises: natural persons conducting business 
activity individually or in the form of civil law partnerships4. In addition, as 
a result of the 20145 amendment to the Competition Act, natural persons may 
also incur antitrust liability when they have an impact on the undertaking’s busi-
ness decisions as the so-called person holding a managerial post6 and who, when 
exercising their responsibilities during the identified infringement, intentionally 
permitted an undertaking, by acts or omissions, to breach the said prohibitions 
of certain anti-competitive agreements7. As a result of another amendment to 
the Competition Act8, a similar regulation has also been provided for within the 

1 Dz. U. (Journal of Laws) of 2021, No. 2, item 275. For citations of the provisions of the 
Competition Act, the translation provided in the Wolters Kluwer LEX data base was used and in 
certain cases perfected. 

2 More about the concept of undertaking in the Polish competition law, see: G. Materna, 
Pojęcie przedsiębiorcy w polskim i europejskim prawie ochrony konkurencji, Warsaw 2009.

3 President of Office for Competition and Consumer Protection, hereinafter: UOKiK.
4 Critically on this topic: P. Semeniuk, “Polskie zmowy przetargowe” – krytyka, ‘iKAR’ 2013, 

No. 1(2), pp. 53–67.
5 Act of 10 June 2014 (Dz. U. (Journal of Laws) of 2014, item 945).
6 Article 4(3a).
7 Article 6a and 106a.
8 Act of 9 November 2018 (Dz. U. (Journal of Laws) of 2018, No. 2, item 2243).
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field of consumer protection9. Under the Competition Act various categories of 
individuals can also bear financial liability for violations of procedural nature 
(e.g. individuals authorized by the inspected undertaking to represent them before 
UOKiK10, undertaking’s employee when they impede or block UOKiK’s inspec-
tion11, individuals requested for information12, witnesses13 or experts appointed 
by UOKiK14).

The quasi-criminal nature of financial penalties (fines) imposed by competi-
tion authorities provokes discussions on the principles of imposing these fines and 
on the scope of procedural guarantees for their addressees. This topic becomes 
even more crucial in case of individuals. It is not questioned that fines imposed 
by competition authorities are of quasi-criminal nature15, and administrative pro-
ceedings in which such penalties are imposed are “not dissimilar to proceedings 
relating to economic offences”16. They have been recognized17 as criminal pro-
ceedings within the meaning of the European Convention for the Protection of 
Human Rights and Fundamental Freedoms18. On this basis, competition author-
ities are required to apply criminal law standards of protection of fundamental 
rights, recognizing also in ECHR and the Charter of Fundamental Rights of the 
European Union19. The study of criminal law is also a frequent source of inspira-
tion for the enforcement of competition law20.

This article will present the scope of liability of persons holding managerial 
posts and the recent, still rather modest, body of UOKiK’s decisions. This will 
be a basis for reflections on selected problems identified in relation to procedural 
guarantees of fundamental rights. Although the Competition Act provides for 
the liability of managers both in the antitrust and consumer cases, I limit my 
discussion to competition law. This is justified by particularities that appear in 

 9 Article 23a, 24 and 106b.
10 Article 108(3)(1).
11 Article 108(3)(2).
12 Article 108(3)a.
13 Article 108(6)(1).
14 Article 108(6)(2).
15 B. Namysłowska-Gabrysiak, Odpowiedzialność karna osób prawnych, Warsaw 2003, 

p. 157; M. Bernatt, Prawo do rzetelnego procesu w sprawach ochrony konkurencji i regulacji 
rynku (na tle art. 6 EKPC), ‘Państwo i Prawo’ 2012, No. 1, pp. 55–58.

16 A.G. Kokott’s opinion of 14 April 2011, C-109/10, Solvay SA v European Commission, 
ECLI:EU:C:2011:256, para. 255.

17 Judgments of the European Court of Human Rights (ECtHR) of 27 September 2011(Menarini 
Diagnostics S.R.L. v. Italy, Application no. 43509/08) and of 29 January 2019 (Orlen Lietuva Ltd. v. 
Lithuania, Application no. 45849/13).

18 4 November 1950, ETS 5.
19 OJ C 326, 26.10.2012, pp. 391–407.
20 G. Materna, Prawnokarne źródła inspiracji w prawie ochrony konkurencji i konsumentów, 

‘Studia Iuridica’ 2022, No. 93, pp. 189–208.
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this area, such as the relationship between competition and criminal law in case 
of bid rigging21. 

2. THE SCOPE OF ANTITRUST LIABILITY OF PERSONS 
HOLDING MANAGERIAL POSTS UNDER THE COMPETITION 

ACT

2.1. THE RULES INTRODUCED BY THE AMENDMENT OF 10 JUNE 
2014 TO THE COMPETITION ACT

With effect from 18 January 2015, persons holding managerial posts may be 
subject to personal liability for breaching competition laws when they contribute 
to the participation of the undertaking in anti-competitive agreements. Under such 
circumstances not only a purely administrative sanction can be imposed (Article 
6a) but also a financial penalty amounting to up to PLN 2 million (Article 106a). 

The concept of a person holding a managerial post refers to “any person that 
is managing an enterprise, and in particular a person in a managerial position 
or a member of the management body of an undertaking” (Article 4 (3a)). The 
broad definition may refer to members of managing bodies (management board), 
persons who hold a managerial function, even when they are not members of the 
management body (e.g. director of a branch of the undertaking) and persons deter-
mining directions of the undertaking’s activities without formally performing 
managerial functions22. Although the intention of the legislator was indisputably 
to refer the concept of a person holding a managerial post only to individuals23, 
scholars and commentators note that this concept can be applied (even if on rare, 
specific occasions) also to legal entities24.

The manager’s liability is complementary to the undertaking’s liability. When 
it is found that an undertaking entered into an anti-competitive agreement, UOKiK 
is empowered to commence single antitrust proceedings intended to determine 

21 For more, see G. Materna, Zmowy przetargowe w prawie ochrony konkurencji i prawie 
karnym, Warsaw 2016. 

22 G. Materna, A. Zawłocka, Materialne i procesowe zmiany w zakresie praktyk 
ograniczających konkurencję i naruszających zbiorowe interesy konsumentów, ‘iKAR’ 2015, 
No. 2(4), pp. 17–19.

23 Parliamentary paper No. 1703 of 30 August 2013, p. 36; http://orka.sejm.gov.pl/Druki7ka.
nsf/0/9F27C3A04DCCA6E8C1257BE3003730DF/%24File/1703.pdf, hereinafter: Parliamentary 
paper.

24 A. Piszcz, (in:) T. Skoczny (ed.), Ustawa o ochronie konkurencji i konsumentów. Komentarz, 
2nd edition, Warsaw 2014, p. 115; A. Piszcz, Sankcje w polskim prawie antymonopolowym, 
Białystok 2013, p. 347.
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whether: (1) the undertaking violated the prohibition of anti-competitive agree-
ments, and (2) persons holding managerial posts – when exercising tasks during 
the identified infringement – intentionally permitted the undertaking to infringe 
Competition Law (Article 88). Should an infringement be found as a result of 
such proceedings, apart from sanctions imposed on the undertaking, its persons 
holding managerial posts shall also be subject to liability (Article 6a and 106a). 
The person holding a managerial post shall not bear antitrust liability when such 
liability is not borne by the undertaking (Article 12a and 106a (2)).

It is worth noting that the manager’s liability does not cover the full spectrum 
of anti-competitive agreements but only arrangements carrying the characteris-
tics of the conduct as defined in Article 6(1)(1) to Article 6 (1)(6) of the Compe-
tition Act or Article 101(1)(a) to Article 101(1)(e) of the TFEU. The legislator left 
outside the scope of manager’s antitrust liability for collusive tendering (Article 
6(1)(7) of the Competition Act) and uncategorized anti-competitive agreements. 
Among other reasons, the aim was to avoid disproportionate (double) liability of 
managers, under the competition law and pursuant to Article 305 of the Penal 
Code, which penalizes collusive tendering and other types of obstruction of pub-
lic tenders. Also the Competition Act safeguards against double fining of the 
same individual on the basis of competition rules. According to Article 106(3), 
a financial penalty shall not be imposed on a manager if the same person has 
already been fined (for the very same infringement) as an undertaking.

The aim of the introduction of managers’ liability under the Competition Act 
was to increase effectiveness of enforcement in the field of cartels and other most 
anticompetitive conducts. Managers’ competition liability has been accompanied 
with the extension of the leniency program also on them (Article 113h). UOKiK 
expects that this should result in fewer violations of the provisions of the Compe-
tition Act and more effective enforcement25.

Competition Act defines factors to be considered while determining the 
amount of financial penalties (Article 111). They include “in particular” circum-
stances of the infringement, any previous infringement of the Competition Act 
(Article 111(1)), as well as the extent of the influence of manager’s behavior on 
the infringement committed by the undertaking, the revenues obtained by the 
manager from a given undertaking, duration of the infringement and market con-
sequences of the infringement or its consequences for consumers (Article 111(1)
(2). A non-exhaustive list of extenuating circumstances and a closed catalog of 
aggravating circumstances have also been defined. Extenuating circumstances 
include: (a) coercion, (b) contributing to voluntary remediation by the undertak-
ing of the consequences of the infringement, (c) contributing to the termination 
of the questioned conduct by the undertaking, (d) autonomously taken actions 
in order to cease the infringement or remedy its consequences, (d) cooperation 

25 Parliamentary paper, pp. 36–37.
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with UOKiK during the proceedings (Article 111(3)(3) in conjunction with Article 
111(3)(1)(c) and (d)). In contrast, the following circumstances have been legally 
classified as having an aggravating effect: (a) the role of organizer, initiator or 
solicitor others to participate in the agreement, (b) obtaining substantial bene-
fits from the infringement, (c) the role of coercer in order to enforce or continue 
the infringement by other entities (Article 111(4)(3) in conjunction with (4)(1)(b) 
and (c)).

The statutory rules on fines imposed on managers are supplemented by the 
official UOKiK guidelines on the method of setting fines imposed on persons 
holding managerial posts, announced in July 202026. The guidelines specify the 
phases of calculating fines and the sequence of application of individual criteria 
and their impact on the actual amount of the fine in a specific case.

2.2. THE RULES INTRODUCED BY THE AMENDMENT OF 9 MARCH 
2023 TO THE COMPETITION ACT

The rules on managers’ antitrust liability has been adjusted as part of a much 
bigger set of amendments to the Competition Act aiming at implementing the 
ECN+ Directive27, adopted with the aim to “ensure a truly common competition 
enforcement area in the Union that provides a more even level playing field for 
undertakings operating in the internal market” (recital 8, preamble of the ECN+ 
Directive) through the better and uniform empowerment of National Competition 
Authorities with tools and guarantees needed to apply Article 101 and 102 TFEU 
(recital 9, preamble of the ECN+ Directive). The new set of antitrust rules intro-
duced with the Act of 9 March 202328 which came into force on 20 May 2023 also 
includes the extension of the circle of individuals subject to antitrust liability. The 
Act attributed liability on undertakings that exercise decisive influence over the 
undertaking directly involved in anti-competitive practice (Article 6b and 9a) and 
in consequence also on their managers (on the same basis as managers that had 
been already subject to antitrust regulations before) (Article 6b(4)). 

With regard to managers, several significant changes have been introduced 
regarding both liability for violations of substantive law and procedural rules gov-
erning their rights and obligations during the UOKiK’s investigation. 

A highly anticipated mechanism has been introduced aimed at creating incen-
tives for undertakings to submit leniency applications in bid rigging cases by 

26 UOKiK, Zasady karania menedżerów przez Prezesa UOKiK, press release, 31.07.2020, 
https://www.uokik.gov.pl/aktualnosci.php?news_id=16645 (accessed 12.12.2023).

27 Directive (EU) 2019/1 of the European Parliament and of the Council of 11 December 2018 
to empower the competition authorities of the Member States to be more effective enforcers and to 
ensure the proper functioning of the internal market (OJ L 11, 14.1.2019, pp. 3–33).

28 Act of 9 March 2023 (Dz. U. (Journal of Laws) of 2023, item 852).
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excluding criminality under the Penal Code of natural persons who are leniency 
applicants or who act on behalf of the undertaking who is the leniency appli-
cant29. The amendment introduced the new rule to the Penal Code, under which 
the perpetrator of the offence of collusive tendering (Article 305(1) and (2) shall 
not be punished when that person reported the offence committed to the authority 
appointed to prosecute crimes or to any NCA or to the European Commission. In 
order for this exemption to be applicable, the notification of the above-mentioned 
violation shall be submitted and all the relevant circumstances of the offence shall 
be disclosed before the authority appointed to prosecute crimes (public prose-
cutor) becomes aware of it (Article 305(6) of the Penal Code). Along with this 
amendment, also changes to the Competition Act have been introduced in order 
to provide enough information for the prosecutor to establish the existence of 
grounds for the perpetrator of bid-rigging not being punished (Article 113l of the 
Competition Act). 

It is worth noting the amendment of the statuary rules on setting fines, that 
introduced a kind of mechanism safeguarding proportionality of the amount of 
fines determined under the Competition Act30. When determining the amount 
of the above-mentioned fines (in consumer protection cases), also sanctions 
imposed for the same infringement in other EU Member States in cross-border 
cases where information on such sanctions is available under the mechanism 
established by Regulation 2017/2394 shall be taken into account (Article 111(5)). 

As regards changes to procedural rules the amendment extended the range of 
persons obliged to submit information and documents upon a written request of 
UOKiK (Article 50(1)). Before the amendment, UOKiK was eligible to address 
such requests for information solely to undertakings or their associations. 
Instead, under the current rules any natural or legal person may be requested by 
UOKiK to provide information and documents within the set period, under the 
pain of a fine of up to 3% of the person’s total annual turnover (Article 108a). 
Effectively, separate requests can be obtained by the undertaking and his man-
agers, as well as employees or associates (current and former). The described 
information obligation is subject to certain limitations with the aim to protect 
the person in question against self-incrimination (for more, see section 4.6 of this 
article). The same limits are valid when UOKiK exercises its inspection powers, 
when UOKiK officials request information or explanations from undertaking’s 
representatives (when carrying out inspections and searches) or from the owner 
of premises or means of transport searched on the basis of Article 91(1) (Article 
105d(2) and 3). 

29 Parliamentary paper, p. 52.
30 Act of 1 December 2022 (Dz. U. (Journal of Laws) of 2022, No. 2, item 2581).
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3. PERSONS HOLDING MANAGERIAL POSTS IN UOKIK’S 
JUDICIAL DECISIONS

3.1. THE DECISIONS SO FAR

The number of cases in which managers were charged under the Compe-
tition Act is still modest. Only after about six years from the establishment of 
the liability of managers the first such decisions were issued (DOK-5/202031 and 
DOK-6/202032). This is quite a moderate number, considering that throughout 
2020, UOKiK issued a total of fifteen decisions regarding anti-competitive agree-
ments. Moreover, also in 2021 the total cases were not much different. Manag-
ers were charged only in two cases (DOK-4/202133 and DOK-8/202134) out of 
a total of twelve that concerned anti-competitive agreements. According to infor-
mation published by UOKiK on its website, the same year antitrust proceedings 
were initiated against the importer of trucks and its official distributors and for 
long-lasting anti-competition practices, along with eleven managers that could be 
responsible for collusion35. In 2022 UOKiK issued 7 decisions regarding anti-com-
petitive agreements, none of which concerned managers. Nevertheless, antitrust 
proceedings were initiated in the case of alleged infringement of Article 6 of the 
Competition Act and Article 101(1) TFEU by six undertakings and their seven 
managers36. At the time of preparation of this article no official information was 

31 Decision DOK-5/2020 of 3 December 2020 (agreement between companies active on the 
Warsaw heating market, infringing Article 6(1)(1), (3) and (7) of the Competition Act and Article 
101(1)(a) and(c) of the Treaty). See also: UOKiK, Decision of the President of UOKiK concerning 
collusion on Warsaw heating market. First penalty for manager, press release, 07.12.2020, https://
uokik.gov.pl/news.php?news_id=17001 (accessed 12.12.2023).

32 Decision DOK-6/2020 of 30 December 2020 (market allocation on the fitness market, 
infringing Article 6(1)(3) of the Competition Act and Article 101(1)(c) of the Treaty). See also: 
UOKiK, Collusion on the fitness market – decision by the President of UOKiK, press release, 
11.01.2021, https://uokik.gov.pl/news.php?news_id=17147 (accessed 12.12.2023).

33 Decision DOK-4/2021 of 27 August 2021 (resale price maintenance agreement on the 
dietary supplements market, infringing Article 6(1)(1) of the Competition Act and Article 101(1)
(a) of the Treaty). See also: UOKiK, Decision of the President of UOKiK – collusion on the dietary 
supplements market, press release, 30.08.2021, https://uokik.gov.pl/news.php?news_id=17768 
(accessed 12.12.2023).

34 Decision DOK-8/2021 of 23 December 2021 (truck dealer cartels, infringing Article 6(1)
(1), (3) and (7) of the Competition Act and Article 101(1)(a) and(c) of the Treaty). See also: UOKiK, 
Truck dealer cartels – two decisions of the UOKiK President, press release, 11.01.2022, https://
uokik.gov.pl/news.php?news_id=18186 (accessed 12.12.2023). 

35 See: UOKiK, Iveco trucks – proceedings of the President of UOKiK, press release, 
31.03.2021, https://uokik.gov.pl/news.php?news_id=17354 (accessed 12.12.2023).

36 UOKiK decision on the initiation of antimonopoly proceedings of 23 November 2022 
(DOK-1.410.3.2022.AG.PD). See also: UOKiK, Dahua Technology Poland – suspicion of collusion 
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published by UOKiK regarding any new competition-related charges or decisions 
against managers in the course of 2023. 

It is interesting to note the types of anti-competitive behavior for which charges 
were addressed against managers. While only one such decision concerned pure 
vertical price restrictions (DOK-4/2021), all other concerned more complex cases, 
based on the combination of various activities that could also meet the hypotheses 
of various practices from the statuary catalogue of anti-competitive practices. 
Two out of four decisions referred to various restrictions of competition includ-
ing bid-rigging (Article 6(1)(7) of the Competition Act) (DOK-5/2020 and DOK-
8/2021). In these cases, charges against managers did not refer to this provision 
but were based on the managers’ contribution to the undertakings’ infringement 
of the prohibition of price fixing agreements and/or market allocation schemes. 
All four decisions declared parallel infringement of Polish and EU law (Article 6 
of the Competition Act and Article 101(1) of the Treaty). 

3.2. WHO IS A PERSON HOLDING A MANAGERIAL POST?

According to the four decisions already issued, UOKiK most often made alle-
gations against presidents37 and members of management boards38, which some-
times were also the founders of the managed undertaking39. Addresses of UOKiK 
decisions could also combine function of the presidents of the board of one under-
taking with functions in management boards of other undertakings belonging 
to the same capital group40. On a number of occasions a given member of the 
management board was responsible for the implementation of a specific sales, 
marketing or pricing policy to which the allegations were related41. 

UOKiK also held responsible persons who held managerial functions while 
not being members of the management body: attorney-in-fact42 and managing 
director43 (also when they combined various functions and responsibilities in the 
same undertaking44). When managers were not members of management bodies, 
UOKiK verified their actual organizational role in the structure of the undertak-

with distributors and a fine for hindering the search, press release, 28.11.2022, https://uokik.gov.
pl/news.php?news_id=19082 (accessed 12.12.2023).

37 10 managers (2 in decision DOK-5/2020; 4 in decision DOK-6/2020; 1 in decision DOK-
4/2021; 3 in decision DOK-8/2021).

38 6 managers (2 in decision DOK-6/2020; 1 in decision DOK-4/2021; 3 in decision DOK-
8/2021, incl. one against whom the proceeding was terminated). 

39 8 presidents of management boards (4 in decision DOK-6/2020; 4 in decision DOK-8/2021).
40 2 managers (1 in decision DOK-5/2020; 1 in decision DOK-8/2021).
41 6 managers (2 in decision DOK-4/2021; 4 in decision DOK-8/2021).
42 2 in decision DOK-8/2021.
43 2 in decision DOK-8/2021.
44 1 attorney-in-fact and managing director, 1 attorney-in-fact and director of logistics, 

1 managing director empowered to represent the company – all in decision DOK-8/2021. 
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ing. For example, in one case UOKiK took into account that the attorney-in-fact 
was also the managing director with a wide range of duties, corresponding in 
practice to the function of an active member of the management board (in par-
ticular the manager in question had a decisive role in shaping the undertaking’s 
sales activities)45.

3.3. STATUTORY CONDITIONS FOR MANAGER’S LIABILITY

The decisions discussed show the first tendencies in the interpretation of the 
statutory conditions of the manager’s liability and factors determining the amount 
of financial penalties.

Managers exercising their tasks during the period when the anti-competi-
tive agreement took place can be held responsible for permitting the undertaking 
to infringe the said prohibitions (Article 6a). Both actions and omissions of the 
manager are assessed. Effectively, while assessing the above-mentioned condi-
tion UOKiK takes into account the position of a given manager in the under-
taking’s organizational structure as well as the manager’s knowledge and role 
in the infringement. UOKiK emphasized that “the legislator expects UOKiK to 
thoroughly analyze the actual nature of the behavior of managers in individual 
cases”46. In individual cases UOKiK identified various forms of active actions of 
managers aimed at applying anti-competitive arrangements: active engagement in 
coordination of activities between the undertakings47, participation in a meeting 
that led to the extension of the scope of anti-competitive arrangements48, nego-
tiating terms of participation of a new participant in the agreement49; conduct-
ing internal investigations to determine whether employees are complying with 
anti-competitive arrangements50, signing the final version of anti-competitive 
agreements51 and sending e-mails to the competitor confirming compliance with 
collusive arrangements52. In one of the cases, UOKiK discontinued proceedings 
against one member of the management board due to the lack of evidence of her 
knowledge of the infringement53. 

Not only active participation in the conclusion of the agreement was con-
sidered meaningful. UOKiK also took the manager’s lack of reaction to other 
manager’s particular business decisions of a clear anti-competitive character 

45 Decision DOK-8/2021, (3)65-367.
46 Decision DOK-8/2021, para. 503.
47 Decision DOK-5/2020, para. 383.
48 Decision DOK-8/2021, para. 455.
49 Decision DOK-6/2020, para. 722.
50 Decision DOK-8/2021, para. 387.
51 Decision DOK-5/2020, paras 384–395.
52 Decision DOK-5/2020, para. 396.
53 Decision DOK-8/2021, paras 815–819.
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accompanied by the manager in question organizational steps ensuring compli-
ance with anti-competitive policy (e.g. signing agreements containing clauses 
considered anticompetitive) as a proof of this manager’s non-compliance with 
Competition Act54. In another case, the manager’s antitrust liability was based 
on the fact of his permission given to subordinates to conduct appropriate discus-
sions with competitors, which was subsequently followed by information that the 
manager received about such contacts with competitors and of their anti-compet-
itive nature55. 

Application of the Competition Act to managers requires an analysis of 
whether the manager acted intentionally. UOKiK treats managers’ actions as 
intentional when they demonstrate awareness of the infringement56. Such aware-
ness was derived by UOKiK, for example, from managers’ encouragement of the 
counterpart in another undertaking to communicate directly instead of the writ-
ten form in order to ensure secrecy of the collusion57 and initiative taken for the 
removal of anti-competitive conditions from contracts with other undertakings, 
while continuing the anti-competitive conduct resulting from these provisions58. 
In another case the manager warned the undertaking’s personnel not to talk about 
market division in communication with the media explicitly “because it is against 
the rules of competition”59. In case of price rigging, the awareness of the infringe-
ment was derived from the manager’s written declaration that certain contested 
actions “prevent price competition”60.

In case of the manager’s omissions, deliberate intent was justified by the man-
ager not taking action to withdraw from the alleged infringement “even though 
he was aware” that the undertaking participated in the infringement61. The 
intentional nature of the manager’s actions was also indicated by the obviously 
anti-competitive nature of the arrangements62, as well as continuation of activi-
ties questioned by UOKiK, despite the fact that the representative of the under-
taking’s supervisory authority drew attention to the possibility of infringement63. 
In the case of the head of marketing it was about the fact that they knew about 
the undertaking’s participation in a market division agreement, adjusting the geo-
graphical scope of marketing activities so that they were not carried out in the 
area assigned to the competitor64. In case of a manager of a parent undertaking 

54 Decision DOK-4/2021, paras 234–238.
55 Decision DOK-8/2021, paras 419 and 429.
56 Decision DOK-6/2020, para. 724.
57 Decision DOK-5/2020, paras 387–388.
58 Decision DOK-4/2021, para. 242.
59 Decision DOK-5/2020, para. 399.
60 Decision DOK-4/2021, para. 241.
61 Decision DOK-4/2021, paras 234–235.
62 Decision DOK-5/2020, paras 391 and 403.
63 Decision DOK-6/2020, paras 766–769.
64 Decision DOK-8/2021, paras 400–406.
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held responsible for the subsidiary, the premise of intentionality was derived from 
the fact that the manager received “unambiguous and clear” information about 
the subsidiary’s anti-competitive contacts with competitors which did not result in 
any action taken to eliminate the infringement, which was understood as a “green 
light” to further anti-competitive conduct65.

According to UOKiK, intentionality of a manager’s anti-competitive conduct 
cannot be excluded by the fact that the manager is a citizen of another European 
country, not fluent in Polish, or that he consulted his business activities with pro-
fessional lawyers, as well as that he acted in trust in the co-participant of the 
agreement, which was an undertaking controlled by the State Treasury66.

It is worth noting that in the case of multi-faceted infringements (e.g., price 
fixing and division of market), UOKiK determined the intentionality separately 
in relation to each manifestation of infringement (each of the identified categories 
of prohibited agreements). As a result, UOKiK could considered that certain man-
agers acted intentionally in case of one of the alleged categories of agreements, 
while not in case of the others67.

3.4. IMPOSING FINES ON PERSONS HOLDING MANAGERIAL 
POSTS

Observation of the amount of fines shows its slight increase in more recent 
decisions. Fines imposed in 2020 ranged from PLN 40,800 to PLN 302,00068, 
while in 2021 the fines amounted from PLN 13,125 to PLN 495,00069. However, 
this cannot be considered a regularity or the effect of changes in the UOKiK fin-
ing policy. The amount of financial penalties imposed by UOKiK is always the 
result of many factors. Also the nature of cases and the gravity of anti-competitive 
practices was not entirely comparable. 

The amount of fines was determined based on statutory criteria (Article 111), 
with reference to the scheme for setting fines disclosed in UOKiK’s official 
guidelines70. 

UOKiK assessed the nature of the infringement, which is the starting point 
for determining the basic (base) amount of the fine. In the analyzed decisions, the 
nature of the infringement committed by the manager corresponds to the nature 
of the infringement committed by the undertaking. In that regards the liability of 
managers strictly depends on the type of violation of the undertakings they man-

65 Decision DOK-8/2021, paras 433–434 and 437.
66 Decision DOK-5/2020, para. 404.
67 Decision DOK-8/2021, paras 407–408 and 434–435.
68 Decision DOK-6/2020.
69 Decision DOK-8/2021.
70 UOKiK, 2020, op. cit. 
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age71. Importantly, if the manager was involved only partially in more complex 
cartel infringements, e.g. involving price fixing and market sharing, the fine was 
set at a lower level72.

The base amount is modified based on the manager’s degree of influence over 
the infringement (high, moderate or low). UOKiK considered the extent of a man-
ager’s influence on the undertaking’s infringement as high when such a person 
was responsible for managing the whole enterprise73, especially as the founder of 
the undertaking or the sole member of its management board74, when the man-
ager in question was solely responsible for the undertaking’s entering into agree-
ment75 and for the undertaking’s strategy76, or when that person made the first 
(decisive) contact with competitors on behalf of a given undertaking77. When sev-
eral members of the management board had formally equal positions, liability 
for the infringement was attributed to the person responsible for contacts with 
co-participants of the agreement78. A higher degree of manager’s impact on the 
infringement was found in case of a person responsible for designing the scope 
of the agreement79, while a lower – in case of managers who showed a “reluctant 
attitude” towards the collusion80. Moderate impact of a given manager on the 
infringement was found evidenced by the fact that the anti-competitive agreement 
had already been enforced prior to his assignment81. Low degree of manager’s 
influence on the infringement occurred when a member of the management board 
responsible for marketing, who did not make active arrangements with compet-
itors, implemented undertaking’s marketing policy in line with the objectives of 
the collusion82.

The amount of financial penalties imposed on managers was also determined 
by subjective circumstances (mitigating or aggravating). In cases concluded by 
decisions DOK-5/2020 and DOK-6/2020 no mitigating circumstances were iden-
tified, while in subsequent cases UOKiK considered as having mitigating effect 
e.g. cooperation of the manager in the course of a search that manifested itself 
in disclosure to UOKiK of certain evidence regarding the undertaking’s partici-
pation in an infringement83. Among aggravating circumstances, UOKiK identi-

71 Decision DOK-6/2020, para. 883.
72 Decision DOK-8/2021, para. 736.
73 Decision DOK-4/2021, para. 347.
74 Decision DOK-6/2020, para. 890.
75 Decision DOK-6/2020, paras 898–899.
76 Decision DOK-5/2020, para. 569.
77 Decision DOK-8/2021, para. 741.
78 Decision DOK-6/2020, para. 891.
79 Decision DOK-6/2020, para. 896.
80 Decision DOK-6/2020, para. 900.
81 Decision DOK-8/2021, para. 743.
82 Decision DOK-8/2021, paras 744 and 758.
83 Decision DOK-8/2021, paras 767–769.
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fied a person’s significant role as an organizer of an infringement (coordinating 
communication between undertakings)84. Also pressure exerted on subordinates 
“much further than in a typical situation” to ensure that they implement anti-com-
petitive arrangements was considered an aggravating circumstance85. 

The last stage of setting a fine for a manager was an assessment of the ade-
quacy of the sanction to be imposed. In that regard, UOKiK took into consid-
eration the manager’s overall economic situation. In one of the cases analyzed, 
UOKiK distinguished between “professional managers” and the founders, share-
holders or stockholders of the undertaking86. UOKiK also compared the amount 
of manager’s income with an average salary in the national economy or the basic 
emolument of Supreme Court judges87. In case of manager’s significantly lower 
earnings, UOKiK found it reasonable to reduce the previously calculated penalties 
significantly88. UOKiK also considered a situation of major disparities between 
the earnings of individual managers penalized in the same case, reducing the 
amount of the penalty of the lower remunerated managers, from 30%, 40%89 up 
to 50%90.

4. SELECTED REFLECTIONS ON PROCEDURAL GUARANTEES 
FOR PERSONS HOLDING MANAGERIAL POSTS IN UOKIK 

PROCEEDINGS

It has not yet been a decade since the introduction in the Polish law of reg-
ulations on antitrust liability of managers for allowing undertakings to infringe 
the prohibition of anti-competitive agreements. The body of judicial decisions 
in that matter, while still rather modest, gives an idea on how the rules in ques-
tion are interpreted by UOKiK and to what extent the decision-making practice 
reflects statements or concerns formulated by legal scholars and commentators. 
The review of the legal rules and UOKiK past decisions concerning antitrust lia-
bility of persons holding managerial posts, as presented in this article, are a good 
basis to formulate my own reflections on the scope of managers’ liability in the 
context of requirements for standards of procedural guarantees. Below I present 
the most important, in my opinion, issues in this regard that require changes in 
the decision-making practice of UOKiK or amendments to the Competition Act. 

84 Decision DOK-6/2020, para. 905.
85 Decision DOK-8/2021, para. 765.
86 Decision DOK-6/2020, para. 914.
87 Decision DOK-8/2021, para. 791.
88 Decision DOK-6/2020, paras 922–925.
89 Decision DOK-8/2021, paras 789–790.
90 Decision DOK-4/2021, para. 383.
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4.1. IMPRECISION OF THE STATUTORY DEFINITION 
OF “A PERSON HOLDING A MANAGERIAL POST”

The scope of the term “a person holding a managerial post” has raised objec-
tions from the very beginning. It was pointed out that as a result of the application 
of the exemplification in Article 4(3a) of the Competition Act, it is not completely 
clear which persons other than those listed in the provision91 can be viewed as 
“persons holding managerial posts”. In particular it was considered unclear what 
the status of executive directors, non-executive directors, nominee directors, 
alternate directors, managing directors, shadow directors and de facto directors 
was92. It was proposed that a given manager’s impact on the market behavior of 
the undertaking be taken into consideration93. According to some interpretations, 
legal entities could be considered “persons holding managerial posts” under cer-
tain conditions94. On the other hand, a narrow interpretation is recommended, 
which should exclude, for example, managers or directors of departments from 
the scope of antitrust liability under the actual definition on the “a person holding 
a managerial post ”95.

Imprecise identification of entities subject to legal liability is a serious prob-
lem especially as quasi-criminal provisions are concerned. In the given circum-
stances the conformity of the definition of a person holding a managerial post 
with the nullum crimen sine lege certa principle is doubtful. Despite these objec-
tions, UOKiK decision-making policy so far has been relatively cautious, as it has 
mostly concerned presidents and members of management boards. Nevertheless, 
in specific situations managers holding other positions were also held responsible 
under the Competition Act, e.g. attorneys-in-fact, managing director, based on 
their actual role in the structure of the undertaking (see section 3.2 of this article). 
Therefore, it will not be an exaggeration to state that the perceived problems may 
become more visible as UOKiK’s activity develops. 

4.2. LIABILITY OF PERSONS WITH A DUAL STATUS OF MANAGER 
AND UNDERTAKING

An important issue, not addressed properly in the Competition Act, concerns 
individuals who have dual status of both an undertaking and a person holding 

91 Person in a managerial position and a member of the management body of an undertaking.
92 M. Król-Bogomilska, Najnowsze zmiany w zakresie sankcji penalnych w polskim prawie 

antymonopolowym a prawo unijne – kolejne podobieństwa i różnice, ‘EPS’ 2015, No. 7, p. 9. 
93 M. Kulesza, Zakres podmiotowy pojęcia osoby zarządzającej w znowelizowanej ustawie 

o ochronie konkurencji i konsumentów, ‘iKAR’ 2015, No. 4(4), p. 109.
94 A. Piszcz, 2014, op. cit., p. 115, Nb 150.
95 K. Kohutek, (in:) K. Kohutek, M. Sieradzka, Ustawa o ochronie konkurencji i konsumentów. 

Komentarz, 2nd edition, Warsaw 2014, p. 140.
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a managerial post. That would be the case of individuals who run independent 
businesses (or who conduct business activity as part of a civil law partnership 
with another natural person), when they also manage the operation of such a busi-
ness. Such a person is an undertaking in the light of the Competition Act (Article 
4(1)) but also may be assumed a person holding a managerial post (Article 4(3a). 
In addition, managers who provide management services for their client (certain 
undertaking) while formally having the status of an undertaking (being self-em-
ployed, acting under a managerial contract) may have the dual status of a manager 
and of an undertaking. Such managers actually act for the benefit of the managed 
undertaking, implementing the undertaking’s business policy. Therefore from 
the perspective of EU competition law their position might be close to a concept 
of false self-employed persons96 or an associated undertakings forming a single 
economic unit together with the principal undertaking (the undertaking that they 
are managing)97. However, in the light of Polish competition rules, they have the 
status of formally independent service providers (undertakings). As such, a man-
ager, being a registered business entity, could formally become the addressee of 
UOKiK’s decision as another party to an agreement, an undertaking – a cartel 
facilitator98, next to the undertaking he manages (liability for anti-competitive 
agreements does not require an undertaking to operate in the market affected by 
the collusion99).

Liability of persons with a dual status of a manager and an undertaking has 
been only partially addressed in the Competition Act. The Act guarantees that 
on its basis an individual of a dual nature will not be fined twice (as undertaking 
and manager) for the very same infringement. Pursuant to Article 106a(3), if such 
a person has already been fined as an undertaking, the financial penalty provided 
for managers shall not be imposed. Such a legal solution protects against double 
liability of individuals with a dual status. Unfortunately, it still leaves UOKiK the 
choice of whether to sanction such a person as a manager or as an undertaking. 

Notwithstanding the gravity of this issue (the choice of basis of liability deter-
mines the scope of rights and obligations and the amount of fines), not much has 
changed in that respect due to the 2023 amendment to the Competition Act. The 
new Article 4a has been added, which provides that an individual who, as an 

96 See: Guidelines on the application of Union competition law to collective agreements 
regarding the working conditions of solo self-employed persons (OJ C 374, 30.9.2022, pp. 2–13).

97 See: G. Materna, Zastosowanie zakazu porozumień ograniczających konkurencję do 
układów zbiorowych pracy, ‘EPS’ 2015, No. 4, pp. 24–30. 

98 For more about cartel facilitators see M. Król-Bogomilska, Zwalczanie karteli w prawie 
antymonopolowym i karnym, Warsaw 2013, pp. 468–470; K. Menszig-Wiese, Pomocnictwo do 
kartelu: między efektywnością egzekwowania prawa konkurencji a ochroną praw przedsiębiorców 
– przegląd orzecznictwa, ‘EPS’ 2019, No. 10, pp. 40–45; K. Menszig-Wiese, Odpowiedzialność 
antymonopolowa pomocnika kartelu w prawie Unii Europejskiej, Warsaw 2022.

99 Judgment of the Court of 22 October 12015, C-194/14, AC-Treuhand AG v European 
Commission, ECLI:EU:C:2015:717, para. (3)5.
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undertaking, has violated competition law, “is liable for this violation on the terms 
set out in the Competition Act” and the provisions of that Act apply accordingly, 
excluding provisions on the liability of managers. This new provision repeats the 
guarantee for the natural person of dual status of not being fined twice for the 
very same infringement. Moreover, according to the official justification of this 
amendment, its purpose disregards the issue of procedural guarantees, focusing 
on the effectiveness of UOKiK’s intervention (it is supposed to guarantee liability 
of natural persons who ceased to conduct business activity after having commit-
ted infringement100). 

In my opinion there is a basis for Article 4a of the Competition Act to be 
interpreted as a guarantee for individuals with a dual status to be held liable for 
the infringement of competition law as an undertaking, and not as a manager. 
Unfortunately, UOKiK understands the meaning of this provision in a different 
way. Therefore, it is not certain whether UOKiK’s practice in the future will be as 
proposed above. It is thus safe to say that this amendment does not increase legal 
certainty for individuals whose status under competition law is not uniform.

4.3. DOUBTS ABOUT THE MEANING OF MANAGER’S INTENT

A person holding a managerial post is liable under the Competition Act only 
for intentional acts or omissions and it is UOKiK’s duty to prove the manager’s 
reprehensible intention. Negligence or recklessness precludes manager’s antitrust 
liability. However, although UOKiK imposes financial sanctions of a quasi-crim-
inal nature, the category of intentionality is not precisely defined. For instance, it 
is not clear whether both of two kinds of intentions recognized under penal law 
(direct and possible intention) are applicable. Due to the difficulties in defining 
possible intent in criminal law, it has been postulated not to use the broad concept 
of intention for the antitrust liability of managers101.

The issue discussed here is also related to a much broader concern of the legit-
imacy of references to penal law when interpreting the Competition Act. Based 
on the jurisprudence it is not clear to what extent UOKiK may rely on the crimi-
nal law principles when interpreting competition law. On one hand the Supreme 
Court approved references by analogy to concepts taken from the Penal Code in 
the absence of similar provisions in the Competition Act102 or when competition 
law uses concepts taken directly from penal law103. As a result, in the field of 
merger control the Court relied on the criminal law interpretation of intentional-
ity in order to demonstrate the intentionality of actions taken by an undertaking 

100 Parliamentary paper, p. 11.
101 M. Król-Bogomilska, 2015, op. cit., pp. 9–10.
102 Judgement of the Supreme Court of 29 July 2020, I NSK 8/19, LEX 3037828.
103 Judgement of the Supreme Court of 15 October 2019, I NSK 62/18, LEX 2773256.
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under the Competition Act104. Unfortunately, in other cases the Supreme Court 
clearly stated105 that “there are no justified grounds for applying the provisions of 
the general part of the Penal Code under the regime of administrative liability”106. 

Greater clarity on this issue would be desirable for the benefit of the level of 
legal certainty. 

4.4. INCOMPLETE PROTECTION AGAINST MANAGER’S MULTIPLE 
LIABILITY IN CASE OF COMPLEX CARTELS

Under the Competition Act the manager’s liability does not cover collusive 
tendering (Article 6(1)(7) of the Competition Act) in order to safeguard the same 
natural person against being fined both under the competition rules and Penal 
Code (Article 305). 

When the provisions on managerial liability came into force, I expressed res-
ervations about the completeness of the statutory protection against managers’ 
double liability. I drew attention to UOKiK’s discretion as to legal qualification 
of anti-competitive agreements. Specifically, agreements corresponding to Arti-
cle 6(1)(7) (bid rigging) may also correspond to other categories of prohibited 
agreements, e.g. market sharing (Article 6(1)(3). I postulated that in such cases 
UOKiK should strictly apply the law, always applying Article 6(1)(7) to undertak-
ings and in effect not applying competition law against managers107.

The decision-making practice revealed another problem. Managers may 
be held liable under the Competition Act for complex collusion including col-
lusive tendering in addition to other anti-competitive infringements. This way, 
the declared exclusion of antitrust liability of managers for collusive tendering 
becomes purely formal, and not real. This thesis is well exemplified in UOKiK’s 
decision DOK-8/2021, which concerned infringement consisting in sharing both 
“regular” and tender customers, and also price fixing (subsection (1)81). UOKiK 
recognized the entire arrangement as a “single and continuous infringement” pur-
sued for a common purpose (subsection (2)71). Undertakings were penalized for 
violating Article 6(1)(1), Article 6(1)(3) and Article 6(1)(7) of the Competition 
Act, while managers for violation of only Article 6(1)(1) and (3). 

This shows that in case of one continuous violation, the activities of the col-
luding parties regarding tenders and other aspects may overlap and may be dif-
ficult to separate. UOKiK then fines managers by simply removing Article 6(1)
(7) from the legal basis of the charges. In effect, managers can be held liable by 
UOKiK when complex cartels are concerned, which include collusions in tenders. 

104 Judgement of the Supreme Court of 21 February 2018, III SK 1/17, LEX 2539157.
105 Judgement of the Supreme Court of 15 February 2019, I NSK 4/18, LEX 2643239.
106 For more, see G. Materna, 2022, op. cit., pp. 189–208.
107 G. Materna, A. Zawłocka, 2015, op. cit., pp. 20.
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It means that the risk of manager’s double liability (antitrust and penal) has not 
been eliminated (although this was the legislator’s intention) in the case of such 
multi-faceted collusion.

4.5. INCOMPLETE PROTECTION AGAINST DISPROPORTIONATE 
PENALTIES IN THE EVENT OF DOUBLE LIABILITY FOR THE 

SAME INFRINGEMENT

As shown above, a manager’s double liability for bid-rigging (under antitrust 
and penal law) has not been entirely eliminated. One can get the impression that 
as regards manager’s legal liability, the main goal of the most recent amendments 
was to take care of the interests of managers of leniency applicants and not others. 
The amendment of 9 March 2023 of the Competition Act excluded criminality 
under the Penal Code of natural persons who were leniency applicants or acted 
on behalf of the undertaking who is the leniency applicant (Article 305(6) of the 
Penal Code) and introduced rules on the exchange of information between anti-
trust and penal law institutions in order to provide information for the prosecutor 
to establish the existence of grounds for the perpetrator of bid-rigging not to be 
penalized under penal law (Article 113l of the Competition Act). 

Unfortunately, no mechanism was introduced to safeguard proportionality of 
the amount of fines determined under the Competition Act, when the same natu-
ral person in subject of antitrust and penal proceeding. It is even less understand-
able when one takes into account that such mechanisms were introduced in favor 
of individuals subject to multiple investigations in consumer cases. As described 
above (section 2.2 of this article), in such cases UOKiK determines the amount of 
the fine taking into account sanctions imposed for the same infringement by other 
authorities in other EU Member States (Article 111(5)). 

It seems reasonable for a similar mechanism to be set up also in antitrust 
cases. It should be recommended for such a competition-related mechanism to 
take into account penalties imposed for the same conduct in other domestic pro-
ceedings (e.g. criminal court proceedings concerning bid rigging). In its most 
recent decisions the Court of Justice stressed the necessity of clear and precise 
rules and coordination between the authorities executing the law against the same 
acts or omissions, as well as the confirmation that the overall penalties imposed 
by the concurrent authorities correspond to the seriousness of the offences com-
mitted108.

108 Judgment of the Court of 22 March 2022, C-117/20, bpost SA v Autorité belge de la 
concurrence, ECLI:EU:C:2022:202.
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4.6. BROAD OBLIGATIONS AND LIMITED GUARANTEES

The 2023 amendment to the Competition Act broadened UOKiK’s investi-
gatory powers which are not anymore aimed only at undertakings. While legal 
entities will surely be statistically predominant addressees of UOKiK’s searches 
and requests for information, UOKiK does not need to rely only on them now. The 
range of addresses of UOKiK’s written requests for information and documents 
encompasses natural or legal persons who are non-undertakings – which may 
include managers but also regular employees (Article 50(1)). Failure to comply 
with the request may cost up to 3% of the person’s total annual turnover (Article 
108a). 

Individuals are obliged to respond to UOKiK’s requests save for situations 
when it would result in criminal liability of that person or the person’s closest 
circle109 (Article 50(4)). The right to avoid self-incrimination is extended only 
to some extent on strictly antitrust liability. Article 50(5) stipulates that infor-
mation provided under UOKiK’s request by a natural person cannot be used to 
the detriment of that person or individuals from that person’s closest circle when 
UOKiK is imposing a fine on a manager for contributing to the infringement of 
Article 6 of the Competition Act or Article 101(1) of the Treaty (Article 106a). 
Unfortunately, guarantees resulting from this legal solution are definitely incom-
plete. Firstly, the person in question may not refuse to provide information and 
UOKiK is not prohibited from making use of this information to impose fines on 
the undertaking the manager is working for. Secondly, the provision in question 
only prohibits UOKiK from using information received from an individual with 
the view to sanctioning that person as a manger (under Article 106a). At the same 
time, it leaves open the usage of information received from such an individual 
with the view to sanctioning that person as an undertaking. This translates into 
potential risks for individuals with dual roles of managers and undertakings. 

5. CONCLUSION

As discussed in the article, the manager’s legal liability under the Competition 
Act is still a good source of reflections on the completeness of statutory rules 
in that regard and standards of procedural guarantees. UOKiK’s decision-mak-
ing practice only partially answers the doubts formulated. However, despite the 
rather symbolic number of antitrust proceedings referring to managers’ liability 
for infringements of competition, the first four decisions, which were discussed 

109 “Spouses, ascendants, descendants, siblings, and relatives by affinity in the same line or 
degree, any persons related by way of adoption, guardianship or custody, as well as their partners”.
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in this article, give a better idea of the criteria used by UOKiK for assessing who 
a person holding a managerial post under the Competition Act is and what the 
conditions of the manager’s liability are. 

The article presents arguments justifying doubts about the imprecision of the 
statutory definition of “a person holding a managerial post”, as well as other con-
ditions of a manager’s liability (the concept of intentional action or omission). 
I also explained why the position of individuals with a dual status of a manager 
and an undertaking is insecure, creating additional risks. Unfortunately, the case 
law draws attention to the incompleteness of protection against managers’ multi-
ple liability (based on competition and penal law), when complex cartel cases are 
concerned. As explained, also mechanisms preventing individuals from incur-
ring multiple liability for the same action are incomplete. The final argument 
discussed in this article refers to the 2023 amendment to the Competition Act 
which broadens individuals’ obligations with limited guarantees. Each of these 
issues requires further discussion which should lead to changes in the UOKiK’s 
decision-making practice or amendments to the Competition Act. 
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CRIMINALIZATION DILEMMAS IN THE CASE 
OF A LEGAL GOOD IN THE FORM OF HUMAN LIFE

Abstract

In this work, the author addresses the problem of the value of life in making 
criminalization decisions. There is a fairly common view that human life is the most 
important value. However, the statements of philosophers, lawyers, and ethicists indicate 
that many times for a person in a specific situation there are values more valuable than 
life itself, understood as biological existence. Therefore, the question arises whether 
and to what extent the dilemmas related to the assessment of the value of life against 
the background of other legal goods should be taken into account by the legislator. The 
author, based on the statements of specialists in the field of ethics, philosophy and theory 
of law, points out some of the most important theses relating to the criminalization of 
behavior against life. The starting point for creating new types of prohibited acts should 
be respect for the right to self-determination, which may be limited only in exceptional 
situations. And one of the recent conclusions is that acts of assisted suicide and euthanasia 
at the express, voluntary request of a fully informed person should not be punishable.
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INTRODUCTION

Reflections of lawyers, ethicists, theologians on the protection of life typi-
cally start from the argument that human life is the most precious good because it 
conditions the use of all other goods. However, Tokarczuk argues that this argu-
ment relates to typical, normal (average) situations. He points out that every time 
other values anchored in life lose all their worth and significance, the sense of 
life also loses value1. The question about the place of life among other values is 
of immense significance for criminalization decisions and this issue is the subject 
matter of the present reflections. As Hobbes argues, the fear of death is a major 
source of states and law2.

Being aware of the obvious, it should be pointed out that the scope of crimi-
nalization varies in historical terms – certain acts cease to be a criminal offence, 
whereas others, previously permissible, become an offence3. History shows 
that the perception of human life, its relevance and significance, and its place 
against the background of other values has been subject to change. The question is 
whether in modern times there are limitations of the criminalization of behavior 
against human life.

It is clear that human life is the highest value in the public, cultural and often 
media perception. It is assumed that the concept that “human life has an inherent 
value” has religious and philosophical roots4. As representatives of the human 
species, humans are aware of their own life, but also of their own death and its 
significance, which means that the perception of human life gains a special per-
spective in human reflection. In the light of many international and constitutional 
regulations, its protection is the most important duty, and its violation – the worst 
human act. It is often indicated that the level of the protection of life is a measure 
of the democratization of a state5.

1 R. Tokarczuk, Prawa narodzin życia i śmierci, Lublin 1984, p. 20.
2 I. Ziemiński, Śmierć jako źródło i przedmiot prawa. Stanowisko Thomasa Hobbesa Część 

I: Śmierć jako źródło prawa, ‘Studia z Historii Filozofii’ 2021, No. 3, p. 201.
3 L. Gardocki, Zagadnienia teorii kryminalizacji, Warsaw 1990, p. 16.
4 E. Wick, The Right to Life and Conflicting Interests, Oxford 2010, p. 22.
5 See: B. Przybyszewska-Szter, Wolności i prawa osobiste, (in:) M. Chmaj (ed.), Wolności 

i prawa człowieka w Konstytucji Rzeczypospolitej Polskiej, Warsaw 2008, p. 99.
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LITERATURE REVIEW AND DISCUSSION

As Yakovlew mentions, a definition of what is criminal and what is not crim-
inal, what is criminally illegal and what is only immoral is subject to a constant 
change from society to society and from epoch to epoch: “at the same time, when 
the English stopped burning witches at the stake, they began to hang forgers 
of banknotes”6. The evolution of the right to life proceeded in a discontinuous 
manner, which is characteristic of the evolution of human rights in genere. It is 
a widely held belief that the attempts to locate human rights invariably lead to reli-
gious systems because they were the primary source of rights and the foundation 
for the development of ideas. It is noted that according to the oldest sets of law, the 
idea of the protection of human life first emerged in the legal norms of Judaism7. 
One should not lose sight of the fact that steps against murders were taken in the 
so-called Urukagina’s Code (c. 24th century BCE)8. Moreover, the oldest extant 
law code in the world – the Sumerian Code of Ur-Nammu, written c. 2100-2050 
BCE, contained a norm “If a man commits a murder, that man must be killed”, 
and the Babylonian Code of Hammurabi, composed three centuries later, laid 
down the law of retaliation: “an eye for an eye, a tooth for a tooth”9. Homicide10 
and patricide were punishable in ancient Egypt11.

Hobbes argues that death is the source and object of the social contract, form-
ing the basis for a state and the law. In that philosopher’s opinion, as long as 
a state and regulations protecting life do not exist, the threat of being killed is 
more real than natural death resulting from the laws of nature. The law does not 
guarantee immortality, yet it may reduce the fear of sudden death12. To paraphrase 
Hart, it may be stated that criminalization, as a legislative process, is a “step from 
the pre-legal to legal world”13. As Wilenmann summarizes the international lit-
erature, abstract criminalization conditions connected with justice are generally 
called for. The limits of good criminal law legislation are established by sub-

 6 A. Yakovlev, Social Functions of the Criminalization Process, (in:) HEUNI, Selected Issues 
in Criminal Justice, Helsinki 1985, p. 27

 7 R. Grabowski, Prawo do ochrony życia w polskim prawie konstytucyjnym, Rzeszów 2006, 
pp. 18–19.

 8 J. Finegan, Archaeological History Of The Ancient Middle East, New York and Oxon 2019, 
p. 46.

 9 M. Lang, Historyczny rozwój prawnej ochrony życia ludzkiego od czasów najdawniejszych 
po współczesność, Studia z zakresu nauk prawnoustrojowych, ‘Miscellanea’ 2012, No. 2, p. 15.

10 W.W. Hyde, The Homicide Courts of Ancient Athens, ‘University of Pennsylvania Law Re-
view’ 2018, No. 66, https://scholarship.law.upenn.edu/penn_law_review/vol66/iss4/3, pp. 325–331 
(accessed 14.01.2024).

11 J. Ślęzak, System kar i represji w starożytności, ‘Studia Gdańskie. Wizje i Rzeczywistość’ 
2014, No. 11, p. 75.

12 I. Ziemiński, 2012, op. cit., pp. 202, 213–214.
13 H. Hart, The Concept of Law, Oxford 2012, p. 94.
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stantive conditions, such as the harm principle, Kantian liberal sovereignty, legal 
moralism, Rechtsgutslehre, the operative construction of constitutional rights or 
any other specification of the principles of justice or general legal values. Any 
criminalization decision that does not meet the relevant requirements of substan-
tive justice or does not comply with the relevant legal values would therefore be 
unlawful14.

It is worthwhile to look at criminalization as a decision-making process. As 
Yakovlew writes, criminalization of acts can be defined as a social and juridical 
process of identifying those acts of individual conduct which can be deemed dan-
gerous for the dominant social relations, and qualifying them in law as criminal, 
criminally punishable, and unlawful. The author adds that the criminalization 
process depends on the social scale of normative values which are codified into 
rules of law but which also exist informally as societal norms and professional 
ethics. The social functions of the criminalization process are characterized by 
a discrepancy. On the one hand, the criminal law cannot avoid polarizations 
rooted in social consciousness and stereotypes, but on the other hand, it cannot be 
identified with those stereotypes. In reacting to social realities, the criminaliza-
tion process influences the development and improvement of social relations and 
updates the existing social class structures15. 

In the Polish school of criminal law theory, criminalization is presented in 
terms of five essential steps. The first is to identify in social reality the behavior 
perceived by the public as dangerous for legal goods, that is behavior that violates 
or endangers them to an extent that exceeds socially accepted limits. The second 
step is to consider the need for a criminal law response. The third step is to assess 
the usefulness of establishing a sanctioning standard. The fourth is to assess the 
proportionality of the criminal law response. Finally, the fifth is a possibility of 
formulating a prohibition in a manner that takes into account the principles of 
criminal law, with the principle nullum crimen sine lege being at the forefront16. 
However, one must remember that “it is easy to produce criminal law, much 
harder for it to be adequately “recognized” – a recognition which transcend the 
criminal legal order and condition its legitimate scope of protection. The content 
of recognition is clear in traditional penal law, much less so questions of greater 
complexity, such as economic matters”17.

From the perspective of the subject of this analysis, the first step of the pro-
posed criminalization model is of immense importance. Given that a legal good is 
a starting point for an assessment of its violation, it is necessary to examine a list 

14 J. Wilenmann, Institutional Response to Criminalization Decisions, ‘International Journal 
of Law, Crime and Justice’ 2017, Vol. 49 (June), pp. 22–34.

15 A. Yakovlev, 1985, op. cit., pp. 24–39.
16 J. Kulesza, Zarys teorii kryminalizacji, ‘Prokuratura i Prawo’ 2014, No. 11-12, pp. 92–93.
17 F.R. D’Avila, A.G. Saavedra, Legal Good and Recognition: A Study of Axel Honneth’s 

Social Theory, ‘Dans Droit et société 2’ 2011, No. 78, p. 336.
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of social values of interest to law, which thus obtain the status of a legal good. It is 
clear that no legal act or international treaty contains a closed list of such values. 
It is impossible to draw up a full indisputable enumeration, but it can certainly 
be assumed that such a list is not invariable – it depends on the place and time, 
and more precisely, on the public perception of the world in a given place and at 
a given time. An attempt to draw up such a list should be accompanied by a defi-
nition of the legal good itself. It is indicated that a historically dated and organ-
ized community recognizes the existence of certain social realities as good and 
desirable, and it strives to keep them intact. But the “criminal” legal good is not 
– or at least should not be – created by law18. Ingarden distinguishes three types 
of values: moral (righteousness, honesty), cultural (cognitive, social) and vital 
(health, joy of life); however, he does not consider his enumeration a closed list 
and he does not describe the relations between those values19. Many philosophers 
and lawyers have attempted to define and indicate socially valuable values (Plato 
and Aristotle, St. Thomas Aquinas, D. Ricardo, and also K. Marx).

It is clear that human life occupies a prominent place in the said list of social 
values, although it should be remembered that the prohibition on taking life has 
not always been a universal norm in the subjective sense – it did not apply to all 
representatives of the human species on an equal basis. In ancient regulations, the 
type of penalty was determined, among others, by the status of the victim and 
the perpetrator – that is membership in: awilum (full citizens – descendants of 
the original conquerors, members of local families, nobles), muszkenum (original 
inhabitants, free subjects, liberators), wardum (male slaves), or amtum (female 
slave)20. The disadvantaged groups included, for example, peasants in a feudal 
state, the so-called outlawed, sometimes women (even the 1810 French codifica-
tion had a provision on the exclusion of criminal liability of a husband for killing 
his wife caught in an act of adultery, and those provisions were repeated in state 
regulations in Texas and Mexico), and children (under Visigoth law, a father was 
permitted to kill his own child with impunity)21. Slaves formed a separate group. 
An in-depth analysis of the legal aspects of slave killing was carried out by Fede. 
He indicates, inter alia, that only after independence, particular North American 
states attempted slave law reform, including the homicide laws. The tendency 
was to equate the murder of a slave with the murder of a free white man, but the 
practice allowed for so many exceptions that only a few masters were executed for 
killing their own slaves. Almost all of these men were outcasts in their commu-
nities. American slave law proclaimed that slaves were entitled to the same pro-
tection as whites, but in practice the law operated to serve the master’s economic 

18 Ibidem, p. 336.
19 R. Ingarden, Czego nie wiemy o wartościach, (in:) R. Ingarden, Studia z estetyki, vol. 3, 

Warsaw 1970, pp. 220–257.
20 J. Ślęzak, 2014, op. cit., p. 76.
21 M. Lang, 2012, op. cit., pp. 16–19.
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interests22. Today the value of human life may sometimes depend on a person’s 
sex23 or age24. However, the value of human life is so high and unquestionable 
in a modern democratic state that the criminalization of its violations – in the 
common opinion – does not require justification and occurs in all civilized states. 
The prohibition on killing has also been subject to objective limitations. In sev-
eral cultural traditions, practices such as suicide25 or euthanasia have been widely 
accepted26. On the other hand, “in the middle of the century the gravest crime was 
sacrilege – defamation of God, defilement of sacred things, then atrocities and 
sodomy, and only after that murder and theft. (…) far from prohibited, killing of 
deformed children in Ancient Sparta was even made into law; killing in pursuit of 
vendetta was considered as a debt until recently”27.

Nowadays the argument that human life is the highest and supreme good is 
treated almost like an axiom. In legal sciences life is primarily identified with 
the most important legal good. The legal scholarship and judicial decisions in the 
area of constitutional, civil and criminal law have reiterated that life is of primary 
importance from a perspective of other human rights – it is the real fulfilment 
of all the other rights and freedoms. Hobbes argues that the prohibition on mur-
der does not require any additional justifications, since the evil of murder could 
only be missed by one who wanted to be killed by another; but such persons, in 
Hobbes’ opinion, do not exist28. There are views that “where the protection of 
a fundamental good – human life – is at stake, neither the principle of subsidiarity 
of criminal law nor the criterion of criminalization costs is a sufficient reason for 
abandoning criminal law protection”29. In turn, all legal regulations that decrimi-
nalize behavior causing death are to mean an unjustified and unacceptable weak-
ening of the criminal law protection of life.

It turns out that the argument that “life is the highest value” has undergone 
some corrections both in the past and now. In general terms, human life is not 
the supreme value for everyone and in all situations – it is not always a value for 

22 A. Fede, Homicide Justified: The Legality of Killing Slaves in the United States and the 
Atlantic World, Athens, GA 2017

23 C. Warrick, The Vanishing Victim: Criminal Law and Gender in Jordan, ‘Law & Society 
Review’ 1993, Vol. 39(2), pp. 315–348.

24 O. Sitarz, International Law and National Law of Selected Countries on the Issue of 
Infanticide, (in:) M. Półtorak, I. Topa (eds), Women, Children and (Other) Vulnerable Groups. 
Standards of Protection and Challenges for International Law, Berlin 2021, pp. 263–280.

25 J. Neeleman, G. Lewis, Suicide, Religion and Socio-Economic Conditions: An Ecological 
Study in 26 Countries, ‘Journal of Epidemiology and Community Health’ 1999, No. 53, pp. 204–210.

26 K. Ebbott, A “Good Death” Defined By Law: Comparing The Legality Of Aid-In-Dying 
Around The World, ‘William Mitchell Law Review’ 2010, Vol. 37(1).

27 A. Yakovlev, 1985, op. cit., pp. 27, 29.
28 I. Ziemiński, Śmierć jako źródło i przedmiot prawa. Stanowisko Thomasa Hobbesa Część 

I: Śmierć jako przedmiot prawa, ‘Studia z Historii Filozofii’ 2013, No. 2(4), p. 105.
29 M. Gałązka, Glosa do uchwały SN z dnia 26 października 2006 r., I KZP 18/06, ‘Przegląd 

Sądowy’ 2008, No. 2. 
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which everything else must be sacrificed, and it is not always a value that must 
never be sacrificed for another value. 

First of all, though to be observed merely in passing, the death penalty, that 
is taking human life, has accompanied humanity for thousands of years and it is 
still carried out in many countries to this day. Significantly, the death penalty has 
been imposed for violations of goods other than life. Theft30, adultery, blasphemy, 
and spirit conjuring31 were punishable by death. An argument was even put for-
ward that calling for the death penalty was a way to fight for the recognition of 
the sanctity of human life32. In the Polish Criminal Code of 1969, the death pen-
alty was envisaged for, among others, the so-called great economic fraud (Article 
134(2)). Today, it is argued that the execution of one death penalty prevents seven 
or eight homicides a year33 or even 15034, but still the death penalty is imposed for 
drug trafficking, blasphemy, corruption, or unlawful sexual behaviour in certain 
parts of the world35. Even today, there is an argument that from the perspective 
of attaining eternal life, the death penalty may be mercy36. Yakovlev writes about 
so-called institutionalized (i.e. legitimized) violence, i.e. cases when killing is 
construed as a security measure37.

A new value – the quality of life – appears as a separate legal good on an 
increasingly frequent basis in the modern world38. Some link the quality of life 
to the concept of life, others use a contrast. One can recall, for example, Rea-
gan’s words from 1983: “Every legislator, every doctor, and every citizen needs 
to recognize that the real issue is whether to affirm and protect the sanctity of all 
human life, or to embrace a social ethic where some human lives are valued and 
others are not. As a nation, we must choose between the sanctity of life ethic and 

30 J. Ślęzak, 2014, op. cit., p. 75.
31 J. Salij, Kościół wobec kary śmierci, ‘Chrześcijaństwo-Świat-Polityka’ 2015, No. 19, 

pp. 10–11.
32 Ibidem, p. 10. 
33 I. Ehrlich, The Deterrent Effect of Capital Punishment: A Question of Life and Death, 

‘American Economic Review’ 1975, No. 65, p. 397.
34 H. Dezhbakhsh, J.M. Shepherd, The Deterrent Effect Of Capital Punishment: Evidence 

From A “Judicial Experiment”, ‘Economic Inquiry’ 2006, No. 44, p. 512, R. Cooter, T. Ulen, 
Ekonomiczna anliza prawa, Warsaw 2006, p. 663.

35 See: Amnesty International, Amnesty International Report 2020/2021. The state of the 
world’s human rights, 07.04.2021, https://www.amnesty.org/en/documents/pol10/3202/2021/en/ 
(accessed 14.01.2024).

36 R. Kneblewski, Niemiłosierna kara śmierci? Tuba Cordis – YT, 2.09.2017, https://www.
youtube.com/watch?v=tAScJvZuCwI (accessed 30.04.2022).

37 A. Yakovlev, 1985, op. cit., p. 29.
38 See also O. Sitarz, “Życie” i “ jakość życia” w kontekście decyzji kryminalizacyjnych, 

(in:) B. Błońska et al. (eds), O wolność i prawo. Księga jubileuszowa dedykowana Profesorowi 
Andrzejowi Rzeplińskiemu, Warsaw 2022, p. 872.
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the <<quality of life>> ethic”39. There are arguments that the “quality of life” is 
a multidimensional notion, emotionally-charged, often in the nature of an ideo-
logical tool, evaluative, impossible to be unequivocally expressed, entangled in 
political and cultural contexts40. At the same time, there are arguments that “the 
improvement in the quality of life is the attribute of the so-called <<civilization of 
death>>, which is spreading in affluent societies, is characterized by a mentality 
focused on efficiency and effortlessness, where the presence of the elderly and 
the sick seems costly and burdensome, and their lives are of no value”41. It is also 
argued that the distinction between a valuable and worthless life is the instru-
mentalization of human life42. In this context, it is useful to recall an assessment 
made by Minois, who describes Christianity “with its dolorism” as a religion that 
accepts sickness and suffering as an Act of God and affirms them as God’s gift 
for salvation43. As it were, to confirm that argument, a reference is made to St. 
Thomas Aquinas: “If all pain that a human being experiences comes from God, 
then man should bear it patiently, both because it comes from God and because 
it is oriented towards good. Pain cleanses of sins, humbles sinners, and moves 
good people to love God”44. Another reference is made to John Paul II: “the indi-
vidual discovers the salvific meaning of suffering but above all that he becomes 
a completely new person”45. It seems that such an approach in fact excludes the 
possibility of assessing the quality of life in terms other than “the sanctity of life.” 

The opposite view is taken by Singer, who argues that medical decisions are 
frequently made in the health care on the basis of the quality of life criterion, 
but a different terminology is hypocritically used, of the type: “… the treatment 
would merely prolong dying,” “the treatment would be futile in terms of survival 
and would therefore be inhumane under such circumstances”. There is also a jus-
tification of the type: “bringing therapeutic benefits”46. For example, studies indi-
cate that, in Poland, companies applying for the inclusion of a given preparation 

39 P. Singer, Rethinking Life and Death: The Collapse of Our Traditional Ethics, Melbourne 
1994, p. 120.

40 W. Wnuk, J. Marcinkowski, Jakość życia jako pojęcie pluralistyczne o charakterze 
interdyscyplinarnym, ‘Problemy Higieny i Epidemiologii’ 2012, No. 93(1), p. 22.

41 Z. Zdunowski, O niektórych przejawach „cywilizacji śmierci”, ‘Niedziela Ogólnopolska’ 
1999, No. 36, www.niedziela.pl/artykul/63305/nd/O-niektorych-przejawach-cywilizacji (accessed 
30.04.2022).

42 J. Habermas, Przyszłość natury ludzkiej. Czy zmierzamy do eugeniki liberalnej?, Warsaw 
2003, p. 26.

43 G. Minois, Le Prêtre et le médecin. Des saints guérisseurs à la bioéthique, ‘CNRS 
Editions’ 2015.

44 D. Łukasiewicz, Racjonalizacje cierpienia i zła w filozofii religii, ‘Studia Religiologica’ 
2015, No. 48(3), p. 192.

45 John Paul II, Pope, Salvifici doloris (“Redemptive suffering”) Apostolic letter 1984. https://
www.vatican.va/content/john-paul-ii/en/apost_letters/1984/documents/hf_ jp-ii_apl_11021984_
salvifici-doloris.html (accessed 30.04.2022).

46 P. Singer, 1994, op. cit., pp. 120–129.
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on the list of reimbursed drugs are obliged to submit a reimbursement application 
containing, among others, an economic analysis. The Polish guidelines prescribe 
that an economic analysis shall normally include a cost-utility analysis (CUA) 
or a cost-effectiveness analysis, while it is recommended that both analyses be 
performed simultaneously. Therefore, the analyses submitted in Poland also nor-
mally estimate QALY47. Nowadays a new (?) approach to medicine is increasingly 
mentioned in literature. Musschenga argues that the ultimate aim of medicine and 
healthcare is not health or life extension as such, but maintaining or improving 
the quality of life48.

It is necessary to highlight the apparent paradox present in the statements on 
values and the quality of life. Galewicz argues that “value” is most often referred 
to in two different senses: the first one that is sometimes defined as Kantian and 
in which value is equivalent to dignity – a quality of something that should be 
respected – and the second one in which value should rather signify a feature 
of good – something worth choosing, striving for, something to be wished for. 
The latter sense is of a teleological nature, so the value of life is understood as 
a certain good, a goal worthy of being pursued49. Moreover, the time and scope 
of assessment, the assessing subject and the adopted criteria resulting from the 
worldview (e.g. religious) are important for that assessment. It may be the case 
that according to a particular worldview, these two senses cannot be separated, 
and they certainly may not be the basis for existential choices (e.g. religions that 
recognize the sanctity and inviolability of life).

A review of legal, sociological and philosophical literature shows that the 
term “quality of life” has been an important figure for describing many phe-
nomena since the 1970s50. Quality of life (QOL) is defined by the World Health 
Organization as “an individual’s perception of their position in life in the con-
text of the culture and value systems in which they live and in relation to their 
goals, expectations, standards and concerns”. Constaza and others write: “While 
Quality of Life (QOL) has long been an explicit or implicit policy goal, adequate 
definition and measurement have been elusive. Diverse “objective” and “subjec-
tive” indicators across a range of disciplines and scales, and recent work on sub-
jective well-being (SWB) surveys and the psychology of happiness have spurred 
renewed interest”. In their opinion “Quality of Life (QOL) is the extent to which 
objective human needs are fulfilled in relation to personal or group perceptions 

47 K. Stańczak-Mrozek, E. Biłant, K. Mućka, QALY jako miara jakości życia, Warsaw 2019, 
p. 14.

48 A.W. Musschenga The Relation Between Concepts of Quality-of-Life, Health and 
Happiness, ‘The Journal of Medicine and Philosophy: A Forum for Bioethics and Philosophy of 
Medicine’ 1997, Vol. 22(1), pp. 11–28.

49 W. Galewicz, Czy wartość życia wzrasta wobec bliskiej śmierci?, ‘Roczniki Filozoficzne’ 
2017, Vol. LXV(4), http://dx.doi.org/10.18290/rf.2017.65.4-1, p. 6.

50 A. W. Musschenga, 1997, op. cit., pp. 11–28.



260 OLGA SITARZ

of subjective well-being (SWB). Human needs are basic needs for subsistence, 
reproduction, security, affection, etc. SWB is assessed by individuals’ or groups’ 
responses to questions about happiness, life satisfaction, utility, or welfare. The 
relation between specific human needs and perceived satisfaction with each of 
them can be affected by mental capacity, cultural context, information, education, 
temperament, and the like, often in quite complex ways”51. A brief perusal of lit-
erature makes it possible to give this concept three different meanings: 1) “quality 
of life” as human dignity (its cause or derivative) or as the essence of humanity; 
2) “quality of life” as an assessment of value and the price of duration for an indi-
vidual human being, 3) “quality of life” as the (material, environmental, legal, 
etc.) conditions of life of particular social groups or particular human beings. 
The second meaning set out above will be the subject of further reflections here. 
Consequently, apart from the biological duration of a living organism, as a syn-
onym of life, a second parameter emerges – its quality, which co-defines human 
life, or at least, strongly determines it. The simplest (although definitely not easy) 
tools for defining that quality were developed for the administration of medical 
care. A tool known as QALYS is a measure that allows a comparison of the costs 
and medical effects of a therapy52. The literature review shows that every manner 
of the conceptualization of the health-related quality of life should refer to three 
areas: feelings, functioning and future53. In turn, Singer argues that the quality 
of human life comes down to four classes: having awareness and maintaining 
autonomy, having willingness to last and the ability to enjoy memories, having 
the ability to make physical, social and intellectual contacts and having a family 
thanks to which there is a social bond54. It is also useful to recall the concept of 
the tripartite division of the meaning of the quality of life put forward by Muss-
chenga: 1. quality-of-life as (the degree of) normal functioning (as a member of 
the biological species homo sapiens); 2. quality-of-life as (the degree of) satisfac-
tion with life; and 3. quality-of-life as (level of) human development55.

In an attempt to formulate independently the assessment parameters for the 
quality of life, as an aspect of that life, that is to assess the value and the price of 
duration for an individual person, I propose that three elements be referred to: 
a given person’s possibility to make decisions, the possibility to put the decision 
into effect and the (physical and mental) pain of existence. The quality-of-life 
level will therefore be a resultant of three factors. 

In the light of the above, it is necessary to confirm the argument that the 
quality of life is an independent individual and social value and, as such, it may 

51 R. Constaza et al., An Integrative Approach to Quality of Life Measurement, ‘Research, and 
Policy, Surveys and Perspectives Integrating Environment and Society’ 2008, No. 1(1), pp. 17–18.

52 P. Vardy, P. Grosch, The Puzzle of Ethics, Oxon and New York 1997, p. 161.
53 Ibidem, p. 15.
54 P. Singer, 1994, op. cit., p. 209.
55 A.W. Musschenga, 1997, op. cit., pp. 11–28.
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be compared with the good in the form of life (itself), in a sense of biological 
duration. It is clear that typically the protection of one of them also means the 
protection of the other – the protection of the quality of life often leads to its 
prolongation. However, it may be the case that these two goods are in conflict, it 
is impossible to ensure life/duration and, at the same time, ensure a life of a sat-
isfactory quality. It seems that this state of affairs can be amply illustrated by the 
so-called time-trading method for estimating the utility of life, as a key parameter 
for measuring the quality of life. The time-trading method involves showing an 
interviewee two options. One is to remain in the current state of health for the 
rest of their life. The other is to enjoy total health for a certain number of years, 
after which sudden death occurs. An interviewee marks an age to which they are 
willing to shorten their life to regain total health in the questionnaire on an axis 
with a scale of age56. 

A detailed analysis of international treaties concerning the issue of human 
rights shows that although the right to life is placed high, it is not the highest in 
the hierarchy of human rights. Some authors point out that the international law 
of human rights sets the quality-of-life parameter higher than the fact of being 
alive57. Further, the case-law of the European Court of Human Rights empha-
sizes that Article 2 of the European Convention on Human Rights (ECHR) also 
includes the right to life of an appropriate quality. A life of suffering is an example 
of a conflict between the duration of life and its quality. The provision of excep-
tions to the right to life due to a lack of the appropriate quality of life (among other 
things, the admissibility of euthanasia) shows that ECHR assigns more value to 
the quality of life as a process than to life as a state of human existence58.

The quality of life is not the only legal good that may be a value higher than 
biological duration. It is difficult to indicate other values that may turn out to be 
more important than human life, but the contemporary world undoubtedly points 
to some of them.

The on-going war in Ukraine provides evidence that, in individual and social 
perception, territorial integrity and independence may be more important than 
life. “Русский мир” proposed by Putin shows that it is well-founded to argue that 
also democracy and civil rights are – in extreme situations – worth a human life. 
The history of numerous countries provides similar examples.

56 K. Stańczak-Mrozek, E. Biłant, K. Mućka, 2019, op. cit., p. 9.
57 E. Zielińska, Prawo do życia, (in:) E. Łabęcka (ed.), Szkoła Praw Człowieka. Teksty 

wykładów, Warsaw 1996, p. 168; P. Kuczma, Prawna ochrona życia, (in:) M. Jabłoński (ed.), 
Realizacja i ochrona konstytucyjnych wolności i praw jednostki w polskim porządku prawnym, 
Wrocław 2014, p. 32.

58 K. Borkowska, Życie ludzkie jako przedmiot ochrony przepisów prawa ze szczególnym 
uwzględnieniem momentu objęcia ochroną, ‘Security, Economy & Law’ 2018, No. 1(XVIII), 
DOI 10.24356/SEL/18/2, pp. 40–59; P. Sieghart, The International Law of Human Rights, Oxford 
1983, p. 130; Judgment of the European Court of Human Rights of 29 April 2002, Pretty v. UK, 
Application no. 2346/02.
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At the same time, for many people it is religious values, and above all eternal 
life, that is more important than earthly life. This may be illustrated by the refusal 
of blood transfusions by Jehovah’s Witnesses. The believers base their position on 
the words of the Holy Scriptures: “Every moving thing that liveth shall be meat 
for you; even as the green herb have I given you all things. But flesh with the 
life thereof, which is the blood thereof, shall ye not eat” (Genesis 9, 3–4). “And 
whatsoever man there be of the House of Israel, or of the strangers that sojourn 
among you that eateth any manner of blood; I will even set my face against that 
soul that eateth blood, and will cut him off from among his people” (Leviticus 
17, 10). “Therefore I said unto the children of Israel, No soul of you shall eat 
blood, neither shall any stranger that sojourneth among you eat blood” (Leviticus 
17, 12). “For it is the life of all flesh; the blood of it is for the life thereof: therefore 
I said unto the children of Israel, Ye shall eat the blood of no manner of flesh; 
for the life of all flesh is the blood thereof: whosoever eateth it shall be cut off” 
(Leviticus 17, 14). “Only thou shalt not eat the blood thereof; thou shalt pour it 
upon the ground as water” (Deuteronomy 15, 23). “For it seemed good to the Holy 
Ghost and to us to lay upon you no greater burden than these necessary things; 
that ye abstain from meats offered to idols, and from things strangled, and from 
fornication: from which if ye keep yourselves ye shall do well” (Acts 15, 28–29). 
Jehovah’s Witnesses refuse transfusions of whole blood, of red and white corpus-
cles, platelets and plasma. They also refuse both natural and recombinant haemo-
globin, although positions differ among them regarding blood-derived products 
such as albumin, immunoglobulin and coagulation factors59. For example, The 
Belgian Advisory Committee on Bioethics stated in “Opinion no. 16 on refusal 
of blood transfusions by Jehovah’s Witnesses” that if a major Jehovah’s Witness 
who is de facto and de iure of sound mind refuses a life-saving blood transfusion, 
the physician is obliged to respect his or her wishes, even if to do so means that 
the patient will die. It does, however, add a list of conditions that must be met – 
among other things, the patient must reiterate his or her refusal even after being 
informed of the consequences and should be able to discuss the issue tête-à-tête 
with the physician; the physician must obtain the patient’s signature on the release 
of liability form; the patient must not suffer from any psychiatric syndrome that 
might prejudice his or her ability to make a decision. In turn, if the parents of 
a minor Jehovah’s Witness who is incompetent refuse permission for a life-saving 
blood transfusion, the physician may decide not to respect the parents’ wishes60.

59 C. Petrini, Ethical and Legal Aspects of Refusal of Blood Transfusions by Jehovah’s 
Witnesses, with Particular Reference to Italy, ‘Blood Transfusion = Trasfusione del Sangue’ 2014; 
No. 12 (Suppl. 1), pp. 395–401.

60 Belgian Advisory Committee on Bioethics Opinion No. 16 relating to the refusal of blood 
transfusion by Jehovah’s Witnesses, March 2002, https://www.health.belgium.be/sites/default/
files/uploads/fields/fpshealth_theme_file/7986420/Avis%20n%C2%B016%20du%2025%20
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Another very topical issue is the refusal by some Christians to take an anti-
Covid vaccine that uses cell lines from aborted embryos61. Although the biggest 
denominations finally officially accepted vaccines, religious anti-vaccine move-
ments emerged in many countries62. Other religious practices that contradict the 
principles of medical knowledge are described in the literature: treatment by 
praying63. All this radical behavior poses a threat to the life of a specific person, 
but in individual situations it is respected by the legislations of almost all coun-
tries if the will relates to one’s own life.

The international community does not give consent to honor killings per-
formed to “save” the family honor at the expense of another person. This is 
expressly provided for in the Istanbul Convention, which inspired amendments to 
law, for example in Turkey64. 

Another area “competing” with life and its duration in the biological sense 
is the right to self-determination. Human autonomy is in fact an aggregate of all 
(mentioned and unmentioned) competing values – the right to choose the qual-
ity of life, the right to live according to one’s religious beliefs, etc. Sometimes, 
a human’s freedom and right to self-determination are independent (autonomous) 
values. Extreme sports can be an example of freedom in strong competition with 
human life. Although the list of extreme sports is not indisputable, as is their legal 
admissibility, it is widely held that public acceptance, and frequently the subse-
quent legal acceptance, leads to condoning behavior that could lead to human 
death. In turn, Barczak-Oplustil argues that sports rules “allow for exposing 
a given good to a much greater degree of risk than “ordinary” rules of conduct65. 
More importantly, the pleasure derived from the sport and the spectators’ enjoy-
ment are the rationale for that type of sport66. Standen writes: “The solution to 
the vexing problem of the use of criminal regulation in sports contests lies within 
a jurisprudential approach not yet taken in any of the decided cases, either within 

mars%202002%20relatif%20au%20refus%20de%20transfusion%20sanguine%20par%20
les%20T%C3%A9moins%20de%20J%C3%A9hovah.pdf (accessed 12.11.2022).

61 KEP, Position of the Team of Bioethics Experts of the Polish Episcopal Conference on 
Vaccines 2021, 28.12.2020, https://episkopat.pl/zespol-ekspertow-ds-bioetycznych-kep-ws-szcze-
pionek-przeciwko-covid-19/ (accessed 27.02.2022).

62 M. Kreidler, No Major Religious Denomination Opposes Vaccination, but Religious Exemp-
tions May Still Complicate Mandates, CNN Health, 09.09.2021, https://edition.cnn.com/2021/09/09/
health/covid-vaccine-religious-exemptions-khn/index.html (accessed 12.11.2022).

63 C.W. Laughran, Religious Beliefs and the Criminal Justice System: Some Problems of the 
Faith Healer, ‘Loyola of Los Angeles Law Review’ 1975, No. 6(1).

64 U. Mammadova, K. Joamets, Istanbul Convention, Honour Killings and Turkey’s 
Experience, ‘ICLR’ 2021, Vol. 21(1).

65 As quoted in: M. Grudecki, Kontratypy pozaustawowe w polskim prawie karnym, Warsaw 
2021, p. 419.

66 Ibidem, p. 409.
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the United States or within Canada or Germany-other countries with substantial 
jurisprudence on this issue”67.

In summary of this short overview of values that are potentially in conflict 
with life understood as biological duration, it is necessary to conclude that the 
right to self-determination, human autonomy is many times more valuable than 
life. The concept of human autonomy becomes sui generis a collective category 
that contains not so much other values (such as independence, faith, love), but 
a possibility of choosing them in a situation when life is a conflicting legal good.

The issue of a conflict of goods in the law-making process has been fre-
quently discussed in the literature. It is undeniably the most difficult element of 
the criminalization decision. Consequently, it is underlined that “the justification 
of the draft law introducing or abolishing criminalization should contain a very 
detailed picture of the conflict of values or goods, and a balance of profits and 
losses related to the entry into force of the law should be presented”68. This legiti-
mate demand should be strengthened – a diagnosis of a possible conflict of values 
should also be made while a penal provision is in force if there are reasons to 
claim that, due to social, cultural changes, a previously absent (or imperceptible) 
conflict emerges, or where a conflict that requires a different legislative decision 
occurs. Social and cultural changes in many places in the world lead to a change 
in the perception of voluntary death (and even of the participation of other persons 
in it, see euthanasia). 

The contemporary legislator in many countries tends to overlook the fact that 
there are goods or values that are more important than human life, or that this list 
follows the changing culture and axiological assumptions, or that the legislator 
may not extend its empire unreasonably, violating the right to self-determination. 
The failure to take into account the quality of life in the criminalization dilemma 
must not be supported by the argument of the sanctity of life. As McMahan rightly 
points out, there is no such acceptable basis for the sanctity of life that all human 
beings have, and have it equally, while non-human animals would have none at 
all69. Consequently, the sanctity of life must not be the only argument resolving 
the dilemmas related to a hierarchy of legal goods.

I believe that the specific relation between life and freedom can be amply 
illustrated by Hobbes’ words, who justifies the right to self-defense as follows: 
“The right of nature, which writers commonly call jus naturale, is the liberty each 
man hath, to use his own power, as he will himself, for the preservation of his own 

67 J. Standen, The Manly Sports: The Problematic Use of Criminal Law to Regulate Sports 
Violence, ‘Journal of Criminal Law and Criminology’ 2009, Vol. 99, p. 642.

68 A. Zoll, Potrzeba racjonalności w reformowaniu prawa karnego, (in:) T. Bojarski, A. Mi-
chalska-Warias, I. Nowikowski, K. Nazar-Gutowska, J. Piórkowska-Flieger, D. Firkowski (eds), 
Teoretyczne i praktyczne problemy współczesnego prawa karnego, Lublin 2011, p. 23; M. Kró-
likowski, R. Zawłocki, Kodeks karny. Vol. I. Część ogólna. Komentarz, Warsaw 2021, pp. 10–12.

69 J. McMahan, The Ethic of Killing: Problem at the Margins of Life, Oxford 2002, p. 599.
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nature; that is to say; of his own life”70. This freedom is the basis for a decision 
on the protection of life.

Even acknowledging that one of the two purposes of criminal law is to express 
disapproval of a certain type of conduct on the basis of the axiological assump-
tions adopted by the ruling majority71, ongoing monitoring of those assumptions 
must be carried out and “the non-ruling minority” must also be accommodated. 
I believe that it is too far-reaching to argue that the legislator is entirely exempted 
from the requirement to justify the upholding of the criminal prohibition on a vio-
lation of life, since its validity is to result clearly from civilizational roots and 
centuries-old tradition72. It seems that centuries-old legislative tradition is not 
enough to dispense with a consideration of the need to criminalize certain behav-
ior. An example of the negative impact of an established legal practice may be an 
extremely late decriminalization of suicide in England and Wales. It took place 
as late as 1961, although it is assumed that the previous criminalization did not 
reflect the actual public opinion and medical and legal practice73.

At this point, it is necessary to pay attention to one very important aspect of 
the whole issue. A certain pattern should be noted – a legislator’s declaration of 
the sanctity of human life and an absolute prohibition on violating it ultimately 
does not always correspond to legal regulations. It may in fact be the case that 
a voluntary death is not unlawful. However, where human life is one of the con-
flicting goods, the legislator does not in general allow for making an entirely 
free choice. A human can therefore legally give up his or her own life on an 
exceptional basis (in some countries), but the state indicates the premises for the 
giving-up. For example, euthanasia is legal only in the case of a severe, incurable 
disease. A higher evaluation of the quality of life is admissible, but even that term 
is understood in biological terms (disease, pain, etc.). In exceptional cases, states 
also allow a voluntary death in defense of honor and freedom, but only when it 
concerns the honor and freedom of a nation or state. 

A similar conclusion is drawn by McMaham, who argues that there are rea-
sons to believe that most advocates of the sanctity of life recognize that it may 
be outweighed. He believes that opposing suicide and euthanasia, most of those 
persons admit that there are certain other cases in which it becomes permissible 
to kill a human being74.

It is true that there is no “right to death” in international law. Such a “right” 
cannot be inferred from the ordinary meaning of any human rights document. On 

70 T. Hobbes, Lewiatan, czyli materia, forma i władza państwa kościelnego i świeckiego, 
Warsaw 200, pp. 210–211.

71 A. Zoll, 2011, op. cit., pp. 29–30.
72 Ibidem, pp. 29–30.
73 J. Neeleman, Suicide as a Crime in the UK: Legal History, International Comparisons and 

Present Implications, ‘Acta Psychiatrica Scandinavica’ 1996, Vol. 94(4), pp. 252–257.
74 J. McMahan, 2002, op. cit., p. 596.
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the contrary, human rights documents call on states to protect life. For example, 
in 1999 the Parliamentary Assembly of the Council of Europe recommended that 
member states “respect and protect the dignity of terminally ill or dying persons 
in all respects […] by upholding the prohibition against intentionally taking the 
life of terminally ill or dying persons” (Recommendation 1418 (1999), pare. 9). In 
Resolution 1859 (2012) para. 5, the Assembly stated, “Euthanasia, in the sense of 
the intentional killing by act or omission of a dependent human being for his or 
her alleged benefit, must always be prohibited.” However, it must be recognized 
that the protection of life should not be carried out against the will of a human 
being – the holder of that right. Just as there is no longer any doubt that auton-
omy expressed through informed consent is a fundamental value in bioethics75, 
which is consistent with the principles formulated by Beauchamp and Childress 
(respect for autonomy, beneficence, non-maleficence, justice)76. To paraphrase 
Kant, criminal law and criminalization decisions are or should be the overall 
conditions under which the will of one human being can be joined to the will 
of another according to some general norm of freedom. Yakovlov is also right 
when he writes: “The social derivations and the historically conditioned catego-
ries of law cannot be viewed as eternal and unchangeable “objective” substances 
(“things”); otherwise the materialization of the concept of crime can close the 
way to a constant and unavoidable critical reappraisal of the given concept, and 
bringing the criminalization process (and, of course, decriminalization) in line 
with the pressing needs of social development, with the changing social condi-
tions, values, and ideals. The criminalization process should be oriented towards 
the social realities, and above all, towards possible social consequences which 
may find expression in purely economic categories, and, what is most important, 
in the form of socio-psychological costs. Among them, the socio-psychological 
effect of criminalization of the self-consciousness of persons falling within the 
ambit of the criminal law occupies a place which is of no small importance”77.

CONCLUSIONS

Summarising the arguments presented above, it should be noted that the cate-
gory of the quality of life is an important, and for some the primary good, which 
as such should be taken into account when balancing values; life in a sense of 
biological duration is not always the highest value; apart from the quality of life, 

75 A.R. Jonsen, R.M. Veatch, W. LeRoy, Source Book in Bioethics. A Documentary 
History, Washington DC 1998.

76 T. Beauchamp, J.F. Childress 2012, Principles of Biomedical Ethics. 7th ed., Oxford 2012.
77 A. Yakovlev, 1985, op. cit., p. 36.
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it is possible to indicate other values more precious than life itself, which can be 
included in the collective category – the right to self-determination; criminaliza-
tion decisions should be based on the same hierarchy of values as in other social 
areas – there are no values proper for a given social area or branch of law78; the 
system of values is uniform in all areas (although it does not have to be identical 
for all); the dominant value is the right to self-determination and legal (direct 
and indirect) paternalism connected with the protection of life is justified only 
in exceptional situations, exclusively in relation to specific groups of subjects; 
acts consisting in assisting suicide and euthanasia at a clear, voluntary request of 
a fully informed person should not be criminalized.
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SYSTEMIC CONVICTIONS: CHINA’S FUNDRAISING 
CRIMES AND ITS FINANCIAL SYSTEM

Abstract

Fundraising crimes are legion in China. And this is not only a criminological 
observation as the respective provisions of the Criminal Law can be applied in an 
extremely broad scope of cases, ranging from personal loans or brokering investments 
for small businesses to platform-based P2P lending operations. Its unclear demarcation 
produces legal uncertainty that has its root cause not only in vague provisions of the 
Criminal Law or broad legal interpretations of the judiciary, but also in the systemic 
function of these crimes. This paper argues that normative analyses about legal (un)
certainty and regulatory necessities in the field of illegal fundraising in China need to 
be widened and additionally include a perspective of political expediency. The financial 
sector in China is highly dominated by state actors and state-owned banks, which 
inevitably follow policy directives and form a cornerstone of the regime’s control over 
the economic system. For the purpose of maintaining this status quo, it is extremely 
valuable to retain the possibility to criminalize a wide range of financial interactions 
that would circumvent the state-dominated banking system. Particularly, the crime of 
“Illegally Absorbing Public Savings” provides the authorities with such a device and 
should therefore be understood as an important foothold of China’s authoritarian legality 
in its capital markets. This crime is therefore positioned at the intersection of China’s 
Leninist notion of ubiquitous control and its market-based economy.
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SŁOWA KLUCZOWE

Chiny, przestępstwa gospodarcze i prawo karne, przestępstwa związane z pozy-
skiwaniem funduszy, sprawa e-Zubao, nielegalne wykorzystanie oszczędności 
publicznych, oszustwa związane z pozyskiwaniem funduszy

INTRODUCTION

Since its first promulgation in 1979, the Chinese criminal law has encom-
passed numerous crimes and stipulations, which provided for very broad crim-
inalization and unclear demarcations. This vagueness has certainly been much 
stronger in the Criminal Law of 1979, which contained the catch-all crimes of 
“Hooliganism” (Art. 160)1 and even explicitly allowed the use of analogy (Art. 
79). The major revision of China’s Criminal Law in 1997 certainly reduced the 
degree of uncertainty as inter alia the use of analogy was abandoned, while pocket 
crimes such as “Picking Quarrels” (Art. 293) can still be found. Conceptually, this 
broad criminalization of underdefined deviance can be understood – applying 
Fraenkel’s notion of a dual state2 – as systemic openings in China’s normative 
state for the unfettered power of the prerogative state to exercise its capabilities 
of social control3. These systemic openings are most evident in the persecution 
of political opposition, when, e.g., the crime of “Inciting the Subversion of State 
Power” (Art. 105) is used to incarcerate non-violent political dissidents for more 
than ten years4. 

1 This crime could be used against any deviance behavior, ranging from violent breaches 
of public peace to homosexuality or a subcultural lifestyle such as being a punk. For a broader 
analysis of this crime, see H.M. Tanner, The Offense of Hooliganism and the Moral Dimension 
of China’s Pursuit of Modernity, 1979-1996, ‘Twentieth-Century China’ 2000, Vol. 26, pp. 1–40.

2 E. Fraenkel, Der Doppelstaat, Hamburg 2012, pp. 49–51.
3 H.L. Fu, Duality and China’s Struggle for Legal Autonomy, ‘China Perspectives’ 2019, 

No. 1, pp. 3–9.
4 Most prominent example is the Nobel Peace Prize Laureate Liu Xiaobo, who was sentenced 

to eleven years’ imprisonment for his involvement in drafting the “Charta 08”.
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While the party-state never stopped to closely monitor and suppress political 
opposition and social deviance under the shibboleth of “spiritual civilization”5, 
China’s pragmatic and gradual approach of economic transformation was mostly 
acquiescent towards non-conformist or experimental entrepreneurship6. China’s 
emerging business community could count on a laissez-faire policy of the regime, 
as long as the overarching goal of economic development was met7. However, the 
Criminal Law also maintained very broad and vague economic crimes such as 
“Speculation” (Art. 117) until 1997 or since then the crime of “Illegal Business 
Activity” (Art. 225)8. 

The most prolific of these economic crimes today is certainly the crime 
of “Illegally Absorbing Public Savings” (Art. 176), which can be applied in an 
extremely broad scope of cases, ranging from personal loans or brokering invest-
ments for small businesses to platform-based P2P lending operations. Many of 
the financial scandals in China in recent years, like the prosecution of the world’s 
biggest exchange platform for rare earth, Fanya Youse in 20199 or the Henan 
Banking Scandal in 202210, are related to this crime. Chinese crime statistics, 
however, do not specifically list this crime11, but a cursory examination of case 
numbers in the Supreme People’s Court (SPC) database12 showed that this crime 
made up for roughly 1/6 of all court cases of economic crimes in 2020, while its 
overall number rose from 5,534 in 2016 to 11,916 in 202013. After 2020, the case 
numbers have starkly fallen again so that in 2021 only 4,296 and in 2022 just 982 
cases were registered. These numbers can only provide an approximation of the 

 5 B. Bakken, The Exemplary Society: Human Improvement, Social Control, and the Dangers 
of Modernity in China, Oxford 2000, pp. 53–59.

 6 V. Nee, S. Opper, Capitalism from Below: Markets and Institutional Change in China, 
Cambridge 2012, pp. 23–34.

 7 Z.S. Chen, The Revival, Legitimization, and Development of Private Enterprise in China: 
Empowering State Capitalism, New York 2016. 

 8 R.B. Wu, On Several Questions Regarding the Crime of Illegal Business Activities, ‘Politics 
and Law’ 2010, No. 2, pp. 51–57.

 9 Radio Free Asia, Fool’s Gold. Government-Run Metals Exchange Defrauds Chinese 
Citizens out of Billions of Dollars, https://www.rfa.org/english/news/special/fanyaincident/ 
(accessed 19.05.2023).

10 ZX. Wang, A. Ramzy, Security Forces in China Attack Protesters Seeking Frozen Funds, 
https://www.nytimes.com/2022/07/11/business/china-bank-protest.html, 11.07.2022 (accessed 
19.05.2023).

11 Additionally, the reliability of Chinese crime statistics is highly questionable and susceptible 
to political influence. See J.H. Xu, Legitimization of the Imperative: The Production of Crime 
Statistics in Guangzhou, China, ‘British Journal of Criminology’ 2018, Vol. 58, pp. 155–176.

12 China Judgments Online, wenshu.court.gov.cn (accessed 19.05.2023). 
13 Sensu stricto as only cases in the category of “Crimes Harming the Socialist Market 

Economic Order” are considered here, which is one chapter of the Chinese Criminal Law and 
contains 101 Articles.
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actual situation14, especially as the COVID pandemic and the extensive measures 
in China also heavily impacted the orderly functioning of the courts. Neverthe-
less, a decline in cases could have been expected, as the State Council had prom-
ulgated “Regulations on the Prevention and Handling of Illegal Fundraising” in 
2021, which were meant to establish a new framework for the suppression and 
prevention of illegal fundraising. The main purpose of this new legislative act 
was to broaden the state’s capabilities by introducing a wide variety of (coercive) 
administrative measures and stopping to solely rely on judicial criminal persecu-
tion in this field.

In the literature, illegal fundraising or the specific crime of Illegally Absorb-
ing Public Savings is mainly discussed under the premise of its (growing) risk for 
Chinese investors and the stability of the financial system. Authors frequently 
acknowledge the vagueness of this crime and argue for its substantial amend-
ment and a clear demarcation from its sister crime of “Fundraising Fraud”15 or 
for a coherent framework of a criminal and civil regime for addressing the risk 
associated with illegal fundraising, while at the same time acknowledging that 
the prevalence of this crime is deeply rooted in China’s current banking system, 
which provides for very little opportunities of external financing for private small 
and medium-sized enterprises (SME)16. Most of these discussions focus on the 
phenomenon of P2P lending services and stress the need for more comprehensive 
regulation in China17 or point toward the high prevalence of fraud in this field18. 
The academic discourse in China takes a similar normative stance on the need to 
limit the reach and uncertainty of the crime of illegal fundraising19 or the neces-

14 The database in question shall in general provide comprehensive judicial transparency, but 
cases can be excluded from publication on various and broad grounds. See B. Ahl, D. Sprick, 
Towards Judicial Transparency in China: The New Public Access Database for Court Decisions, 
‘China Information’ 2018, Vol. 32, pp. 3–22. Additionally, cases that are considered sensitive after 
their publication, can also be deleted retroactively.

15 X.L. Peng, X.S. Luo and J. Jian, Meaning Construction and Judicial Identification: Diffi-
culties and Countermeasures of Criminal Regulation of Illegal Fundraising Behavior on Online 
P2P Lending Platforms, ‘International Journal of Legal Discourse’ 2019, Vol. 4(1), pp. 61–65.

16 X.M. Liu, F. Huang and H. Yeung, The Regulation of Illegal Fundraising in China, ‘Asia 
Pacific Law Review’ 2018, Vol. 26(1), pp. 89–90, 96.

17 X. Lei, Improving China’s P2P Lending Regulatory System: An Examination of International 
Regulatory Experience, ‘US-China Law Review’ 2016, Vol. 13(6), pp. 463–465.

18 T.L. Wing and K.W. Sang, How to Win Trust: The Case of P2P Financial Fraud in China, 
‘Journal of Criminology’ 2023, Vol. 56(1), pp. 116–135.

19 E.g. W.Y. Xie, K.J. Zhang, Studying Crucial Issues of the Crime of Illegally Absorbing Pub-
lic Savings, ‘Law Review’ 2011, Vol. 29(6), pp. 138–144; W.P. Si, Judicial Determination of Illegal 
Fund-raising Crimes — Comments on Amendment to Said Crime in Amendment (XI) of the Crimi-
nal Law (Draft), ‘Western Law Review’ 2020, No. 5, pp. 93–103; L. Wang, W.L. Sun, On Correct-
ing the Generalization of the Crime of Illegally Absorbing Public Deposits, ‘Law and Economy’ 
2023, No. 1, pp. 151–164.
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sity to shift at least part of the regulation away from the criminal law20. Addition-
ally, Chinese authors frequently approach the problem of over-criminalization 
from a teleological perspective and stress that the current practice also punishes 
behavior that is not per se producing undue financial risk or social harm21. 

This paper, however, argues that normative analyses about legal (un)certainty 
and regulatory necessities in the field of illegal fundraising in China need to be 
widened and additionally include a perspective of political expediency. The finan-
cial sector in China is highly dominated by state actors and state-owned banks, 
which inevitably follow policy directives and form a cornerstone of the regime’s 
control over the economic system. For the purpose of maintaining this status quo, 
it is extremely valuable to retain the possibility to criminalize a wide range of 
financial interactions that would circumvent the state-dominated banking sys-
tem. The crime of Illegally Absorbing Public Savings provides the authorities 
with such a device and should therefore be understood as an important foothold 
of China’s authoritarian legality in its capital markets and can even be understood 
as exemplary for Chinas ambiguous concept of a “Socialist Market Economy”. 
The crime of Illegally Absorbing Public Savings is therefore positioned at the 
intersection of China’s Leninist notion of ubiquitous control and its market-based 
economy. 

In the following, this article will provide a brief sketch of grey financing in 
China as this is the biotope, in which the myriad forms of illegal fundraising are 
developed. Further, the highly prevalent issue of Ponzi schemes and their pros-
ecution under the crime of Fundraising Fraud will be presented for the purpose 
of illustrating the overlap with the crime of Illegally Absorbing Public Savings 
and the need for much clearer demarcation between these two crimes. The crime 
of Illegally Absorbing Public Savings and the numerous efforts of China’s SPC 
and other organs to clarify the short and vague provision of the Criminal Law 
will be examined. Finally, a preliminary assessment of the “Regulations on the 
Prevention and Handling of Illegal Fundraising”22 of 2021 will be offered before 
the concluding remarks of this article.

20 E.g. B. Peng, Study on the Regulation of Illegal Fundraising Activities, ‘China Legal 
Science’ 2008, No. 4, pp. 43–55; Y.X. Li, J.H. Fan, On the Standard for Unspecified Objects in 
Illegal Fundraising: A New Explanation from the Perspective of Private Placement, ‘Journal of 
Zhejiang University’, 2011, Vol. 41(5), pp. 127–137. 

21 E.g. Z.J. Hu, On the Normative Purpose and Scope of the Crime of Illegally Absorbing 
Public Deposits, ‘The Jurist’ 2021, No. 6, pp. 161–173 and 196; S.S. Zhao, A New View on the 
Legal Interest of the Crime of Illegally Absorbing Public Deposits and Its Influence on the Judicial 
Application–Review of the Amendment (XI) to the Criminal Law in the Light of Capital and 
Banking, ‘Criminal Science’ 2021. No. 2, pp. 97–113.

22 Regulation on the Prevention and Treatment of Illegal Fund-raising, 1 May 2021.
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GREY FINANCING IN CHINA

When the European Union was forced to update its anti-dumping regime vis-
à-vis China and resorted to the concept of “significant distortions” in 2016, one 
core argument for this “significant distortion” was the strong presence of the state 
in China’s financial system, which “imposes […] a number of policy objectives”23. 
These policy objectives, however, distinctly favor investment in and loan activi-
ties for larger and state-owned enterprises. For this reason, SMEs in China reg-
ularly experience substantial obstacles in procuring external financing through 
regular loan operations of Chinese banks24. This problem has at least been partly 
acknowledged in China and the financial system started to mitigate its impact by 
inter alia providing more digital financing services targeting SMEs25.

However, in this environment, China’s growing private sector since the 1980s 
has created high demand of external financing, which could not be met on the 
supply side of official loan, lending and investment services. At the same time, 
some local administrations were extremely dependent on the growth of the private 
sector for meeting their centrally mandated development goals and were therefore 
more inclined to tolerate an informal finance sector. Actors in this field could, 
however, only rely on this tolerance when they maintained a low profile and did 
not produce political risks by e.g. pursuing an unsustainable business model that 
would eventually result in a (shadow) bank run and negatively impact social sta-
bility26. The political risk of shadow banking can be very well exemplified by the 
case of Wu Ying, who – as a very young woman without any experience or educa-
tion in finance – had managed to form an investment conglomerate worth RMB 
four billion (USD 640 million) in about a year’s time. She was eventually arrested 
for Illegally Absorbing Public Savings and Fundraising Fraud in 2007, but the 
courts did only pursue the count of Fundraising Fraud as her business empire had 
apparently been a Ponzi scheme. The case was of high interest to the Chinese pub-
lic as not only the sudden wealth and youth had made Wu Ying a media persona 
even before her arrest, but she had also presented herself as a very charitable and 
generous character to the public. The attention rose even more when Wu Ying 
started to name high-ranking officials who she had allegedly bribed and it culmi-

23 Commission Staff Working Document, On Significant Distortions in the Economy of the 
People’s Republic of China for the Purpose of Trade Defence Investigations, SWD (2017) 483 
final/2, 20 December 2017.

24 W.R. Lam, Y. Liu, Tackling Small and Medium-Sized Enterprises (SMEs) Financing in 
China, ‘Annals of Economics & Finance’ 2020, Vol. 21(1), pp. 211–220.

25 Z.Q. Lua, L.J. Wu, H.Y. Lia, D.K. Nguyen, Local Bank, Digital Financial Inclusion and 
SME Financing Constraints: Empirical Evidence from China, ‘Emerging Markets, Finance and 
Trade’ 2022, Vol. 58(6), pp. 1718–1719.

26 K. Tsai, Back-Alley Banking. Private Entrepreneurs in China, Ithaca 2002, pp. 31–38.
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nated when she received the death sentence27. Even though Wu Ying’s criminal 
behavior could hardly be disputed, she was seen by the public as a scapegoat, who 
should be put to death for a service she provided that the regime withholds from 
private businesspeople, while it protects its own cadres from being punished in 
a comparable way for their involvement in Ponzi schemes and their corruption28. 
Wu Ying’s high profile produced immense political risk as public pressure is even 
in China a force that needs to be reckoned with, as it can – and in this case did 
– influence legislation and adjudication alike29. In the end, the SPC followed the 
public’s opinion and did not accept the immediate death sentence30 and in 2015, 
China even abolished the death penalty for the crime of Fundraising Fraud.

The size of shadow banking in China can hardly be ascertained, but, e.g., 
Moody’s estimates that shadow banking assets as a share of China’s nominal GDP 
are at 46.7% in 2019, whereas stricter regulations (or even crackdown in case of 
P2P lending) resulted in a significant recent decline while still standing at 41.6% 
of the nominal GDP and RMB 50.3 trillion (c.a. 6.95 trillion USD) in 202231. This 
volume is, however, not only generated within the private sector and outside the 
regular banking channels. Another important feature of grey financing in China 
is its entanglement with the official banking sector and even local governments. 
Chinese banks are inter alia using trust companies, wealth management products 
or other non-banking financial institutions to obscure that they are providing sub-
stantial amounts of credit money to the grey financing sector32. Furthermore, in 
recent years local governments have started circumventing centrally prescribed 
austerity programs and tightened loan regulations (especially for real estate, 
infrastructure and development projects) by using some of the very non-banking 

27 The law was not completely clear on this matter, as the degrees of punishment were linked 
(as is often the case in Chinese economic criminal law) to a certain but yet unspecified amount of 
(here) acquired funds. But after the W.U. Ying case, the SPC issued an Interpretation on Several 
Questions Regarding the Specific Handling of Criminal Cases of Illegal Fundraising, 2010 (No. 
18), 13 December 2010, which stipulated that the highest degree of punishment, i.e. life in prison 
or death penalty, was already warranted at the amount of RMB 5 million.

28 H.M. Cheng, Financial Crime in China Developments, Sanctions, and the Systemic Spread 
of Corruption, New York 2016, pp. 92–94.

29 D. Sprick, From Populism to Professionalism: The Media and Criminal Justice in China, 
(in:) B. Ahl (ed.), Post-2013 Reforms of Chinese Courts and Criminal Procedure, Cambridge 2021, 
pp. 258–284.

30 Wu Ying received the death penalty with a two-year suspension in 2012, which was 
commuted to life imprisonment in 2014.

31 M. Tayler, L. Li, China’s Shadow Banking Sector Continues to Shrink Amid Tight Regulatory 
Oversight, Moody’s Investor Service, 28.03.2023, https://www.moodys.com/research/Moodys-
Chinas-shadow-banking-sector-continues-to-shrink-amid-tight-Research-Announcement--
PBC_1362639 (accessed 27.05.2023). 

32 D. Elliot, A. Kroeber, Y. Qiao, Shadow Banking in China: A Primer, ‘Economic Studies at 
Brookings’ 2015, pp. 16–19.
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institutions, which are provided with money by the regular banking system, for 
the purpose of continuing their expansive support for the construction industry33. 

PONZI-SCHEMES AND THE CRIME OF FUNDRAISING FRAUD 
IN CHINA

The opacity and fluidity in China’s realm of grey financing evidently pro-
duces huge and mostly unsecured risks for investors. The regulatory vacuum in 
combination with a diversity of investment products necessarily leads to an infor-
mation deficit on the side of frequently inexperienced investors. In such an envi-
ronment, fraudulent behavior easily thrives and in a rampant competition for the 
promise of the highest yield, the occurrence of Ponzi schemes is inevitable. The 
prevalence of such frauds may have been heightened even further, when informa-
tion technologies are employed for the purpose of scaling up innovative business 
models as was the case of P2P lending in China34. 

In the late 2000s the P2P industry was heralded in China as a key solution 
for overcoming SMEs’ financing problems35. But the idea of connecting China’s 
growing number of people, who were eager to invest their modest savings, with 
cash-strapped private entrepreneurs soon proved to be fraught with problems of 
fraud and unsustainable business models. China’s laissez-faire policy until 201636 
certainly exacerbated this issue, which culminated in one of the biggest Chinese 
economic crimes until today. According to the leaked judgment of the Beijing 
High Court in 2017, the Ponzi scheme of the e-Zubao platform run by Yucheng 
Holding managed to attract investments by more than 1.15 million lenders, which 
amounted to more than RMB 762 billion (ca USD 10 billion) of which roughly 
only 50% could be recovered by the court. The extent of this fraud was certainly 
conducive to the end of P2P lending in China in 2020, which was orchestrated 

33 G.F. Sun, China’s Shadow Banking: Bank’s Shadow and Traditional Shadow Banking, BIS 
Working Papers 2019, No. 822.

34 D. Chen, S. Deakin, A. Johnston, B.Y. Wang, Too Much Technology and Too Little 
Regulation? The Spectacular Demise of P2P Lending in China, ‘Accounting, Economics, and 
Law: A Convivium’ 2021, https://doi.org/10.1515/ael-2021-0056 (accessed 27.05.2023).

35 Ibid., p. 3.
36 On 17 August 2016, the China Banking Regulatory Commission, the Ministry for Industry 

and Information Technology, the Ministry of Public Security and the Cyberspace Administration 
of China issued “Interim Measures for the Administration of the Business Activities of Online 
Lending Information Intermediary Institutions“, which provided for strict rules for the scope of 
activities of P2P lending platforms and aimed at reducing this business model to a mere match-
making service between lender and borrower.
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by People’s Bank of China and its campaign for the prevention and dissolution of 
financial risk37. 

The risk associated with P2P lending was, however, not only financial, many 
P2P platforms actively and successfully sought for a highly visible profile that 
showed their association with local governments or state-owned enterprises38. 
This elevated the risk of a business failure and loss of unsecured investment by 
thousands of citizens to the level of a political hazard in a system that draws 
much of its legitimacy from the claim of being a guardian of its people’s inter-
ests. This dynamic intensified after 2016 when local governments became de jure 
the primary regulators of this business, but mostly failed to establish an effica-
cious regulatory framework. After all, the growth of the industry and its business 
model was further in the interest of local governments, but any problem within 
the P2P market could now be seen as either government failure or collusion with 
the industry, which would immediately also trigger the suspicion of corruption. 
This growing political risk of P2P lending was further fueled when the fintech-gi-
ant Ant Group (Alibaba) under its charismatic founder Jack Ma announced its 
IPO in 2020. Through its broad portfolio of services and platforms, the Ant Group 
would have been able to provide many financial services which P2P customers 
were interested in. In comparison with most P2P platforms, the Ant Group had 
much better safety procedures in place that would have limited the risk of default 
but still outside China’s state-dominated financial system39. In autumn 2020, it 
became, however, clear that Jack Ma had fallen from grace, when he used his last 
public appearance for a remarkably open criticism of China’s financial system 
and its dominating SOE banks40, before he disappeared for several months and 
the Ant Group’s IPO was stopped by the regulators. The crackdown of the P2P 
industry in China in 2020 has certainly prevented many fraudulent business mod-
els from flourishing, but it also cemented the status quo of a state- and therefore 
policy-dominated financial system.

Cases like e-Zubao also touch upon a doctrinal issue in Chinese criminal law 
and its impact on judicial practice. In many cases the crimes of Fundraising Fraud 
and Illegally Absorbing Public Savings are handled simultaneously or rather as 
concurrent offences. The Chinese jurisprudence treats these crimes as one cate-
gory (fundraising crimes)41, which are mainly differentiated by their respective 
subjective side. The Criminal Law stipulates for the crime of Fundraising Fraud 

37 Core Achievements of the Campaign for the Prevention and Dissolution of Financial Risk, 
https://www.gov.cn/zhengce/2020-11/07/content_5558566.htm, 07.11.2020 (accessed 27.05.2023).

38 J.L. Jiang, L. Liao, Z.W. Wang, X.Y. Zhang, Government Affiliation and Peer-To-Peer 
Lending Platforms in China, ‘Journal of Empirical Finance’ 2021, Vol. 62, p. 104.

39 D. Chen et al., 2021, op. cit., pp. 36–38. 
40 Jack Ma’s Bund Summit speech (9.11.2020) can be found in translation at https://

interconnected.blog/jack-ma-bund-finance-summit-speech/ (accessed 27.05.2023).
41 Q. Li, Differentiation Between the Crime of Illegally Absorbing Public Savings and 

Fundraising Fraud, ‘Oriental Law’ 2017, No. 2, pp. 145–146.



280 DANIEL SPRICK

the requirement of a dolus directus by prescribing the “purpose of illegal posses-
sion” as constituent element of the crime, which evidently marks the fraudulent 
character of this crime. 

In the e-Zubao case, e.g., the founders and heads of operation were convicted 
for Fundraising Fraud, while more than a dozen of the operating personnel – for 
whom apparently a fraudulent behavior could not be ascertained – were convicted 
for Illegally Absorbing Public Savings. It almost seemed as if the court would 
consider the latter group of perpetrators as merely complicit to the crimes of the 
former group, abetting them in their fraud. This can also be seen in the levelled 
sentencing, so that those convicted for illegal fundraising were sentenced between 
4 years’ imprisonment and life, while those convicted of Illegally Absorbing Pub-
lic Savings received prison sentences between 3 to 9 years. This structured rela-
tionship between these two crimes can also be seen in the SPC’s Interpretation on 
Fundraising Crimes42. This normative document first outlines specific acts, which 
would constitute the crime of Illegally Absorbing Public Savings (Art. 2) before 
stipulating that the same acts are to be considered as Fundraising Fraud, when the 
“purpose of illegal possession” is additionally given (2010: Art. 4; 2020: Art. 7). 
The Criminal Law additionally distinguishes these two crimes by their objective 
side as the crime of illegal fundraising is committed by “employing fraudulent 
means”, but the judicial practice rarely applies this stipulation for the purpose of 
demarcating these two crimes43, which is hardly surprising as the aforementioned 
SPC Interpretation also remains silent on the specifics of this aspect. 

Just as it can be seen in the e-Zubao case, the crime of Fundraising Fraud is, 
however, considered more severe as it can carry heavier punishments44. Beside 
the higher culpability of the subjective side of Fundraising Fraud, the Chinese lit-
erature also argues that this crime has a more severe effect on the general trust of 
the public in the financial system as respective acts pretend to use official instru-
ments of the financial system for a criminal operation, while the crime of Illegally 
Absorbing Public Savings simply circumvents such official instruments alto-
gether45. It is however highly unlikely that the mostly inexperienced investors in 
China’s grey finance can always distinguish between these different types of risk 
or actually experience a different kind of breach of trust. It is rather the interplay of 
under-regulated financial products and an unresponsive state-dominated financial 
system, which prevents trust and compels many investors to take higher risks. 

42 Interpretation Regarding Several Questions of the Specific Application of Law in Criminal 
Cases of Illegal Fundraising, 4 January 2010, amended 1 March 2022.

43 Q. Li, 2017, op. cit., p. 151
44 The maximum sentence for Fundraising Fraud is life imprisonment, while Illegally 

Absorbing Public Savings is punishable with a fixed-term prison sentence of more than ten years 
(Art. 45 of the Criminal Law limits this sentence to 15 years).

45 Y.R. Liang, The Distinction and Application Between the Crime of Illegally Absorbing 
Public Deposits and the Crime of Fundraising Fraud: Based on Trust as Law Interests, ‘Hebei 
Law Science’ 2021, No. 8, p. 185.
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THE CRIME OF ABSORBING PUBLIC SAVINGS

Being charged with the crime of Illegally Absorbing Public Savings in China 
results in an almost certain conviction. Out of ca. 62,00046 cases of Illegally 
Absorbing Public Savings published in the SPC’s database, not even 50 cases 
resulted in an acquittal. In the majority of these cases, just one of the defendants 
was found not guilty47 or the case against one acquitted defendant had already 
been separated from other cases in which said crime was ascertained. In mere 
eight out of those 62,000 cases, the courts found that the conduct in question was 
not punishable and fully acquitted the defendant(s). Chinese conviction rates are 
traditionally notoriously high48, but it is so unlikely to be found not guilty when 
prosecuted for the crime of Illegally Absorbing Public Savings that even the most 
prudent doctrinal reasoning or legal interpretation of the judiciary is capable of 
maintaining a window for acquittals in such cases. In the following, the charac-
ter of the crime of Illegally Absorbing Public Savings as a pocket crime will be 
assessed and its role in maintaining the status quo of China’s state-dominated 
financial system will be examined.

The Criminal Law stipulates in Art. 176 that “absorbing public savings ille-
gally or in disguise absorbing public savings, disrupting the financial order” con-
stitutes a crime. The brevity and lack of specificity in this wording is clearly 
inadequate for the complexities of a financial crime and necessarily produces 
legal uncertainty. This deficit was, however, also acknowledged by the SPC, when 
it issued its aforementioned Interpretation on Fundraising Crimes in 2010. In an 
accompanying publication in the official court journal “People’s Judicature”, 
the SPC judge Liu Weibo explained that this Interpretation should not only be 
understood as an instrument to fight certain criminal phenomena but that it was 
promulgated to create legal certainty by offering further definitions and demar-
cations of the respective crimes49. For this purpose, the SPC defined “illegality”, 
the “openness”, the “lure of gain” and the “publicity (literal: of social character)” 

46 61,974 cases were retrieved, but a certain number was redundant as they were uploaded 
multiple times. The vast majority of cases were from the years 2014 and onwards, as this is the year 
the SPC database started its operation, but the oldest cases were decided as early as 1997. wenshu.
court.gov.cn (accessed 19.05.2023).

47 Mostly the respective corporation, which was used by the perpetrators as the crime of 
Illegally Absorbing Public Savings can also be committed by a corporation or, in Chinese, a “unit 
crime”.

48 Analytic Report on Cases of Acquittal in Proceedings of People’s Courts, 24.10.2022, 
https://www.sohu.com/a/595049200_121190055 (accessed 7.06.2023). 

49 W.B. Liu, Explanation and Application of the Interpretation Regarding Several Questions 
of the Specific Application of Law in Criminal Cases of Illegal Fundraising, ‘People’s Judicature’ 
2011, No. 5, pp. 24–25.
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as the four core elements of the crime of Illegally Absorbing Public Savings50. 
Shortly after this Interpretation was issued, critical voices among China’s legal 
scholars pointed out significant shortcomings of this normative guiding docu-
ment for the judicial practice. One particular trenchant commentary criticized 
the Interpretation inter alia for broadening the scope of application of this crime 
when it conflated the original wording of the Criminal Law “savings” with the 
term “funds”, so that – in conjunction with additionally establishing the element 
of promising investment returns (“lure of gain”) – significantly more and not less 
legitimate finance activities could be subsumed under this crime51. 

Another heavily criticized aspect, which was considered to promote a judicial 
practice that made the crime of Illegally Absorbing Public Savings evolve into 
a pocket crime, was the uncertainty surrounding the aforementioned element of 
“illegality”52. In its 2010 Interpretation, the SPC defined this element in Art. 1 (1) 
as “absorbing funds without the legal approval of the relevant department or under 
the disguise of lawful business operations” and clarified later that a separate dec-
laration of illegality by such departments was not necessary for53 or that a failure 
to determine the illegality by an administrative department does not preclude 
criminal prosecution54. Given the laissez-faire policy and the vast extant of Chi-
na’s grey finance system, the judiciary was certainly overburdened with deter-
mining the legality of every financial product that could be subsumed under the 
crime of Illegally Absorbing Public Savings. The SPC apparently acknowledged 
the problem of an under-regulated system, when it issued further guidance in 
2019, which at least broadened the discretionary scope of the courts by allowing 
decision-giving on the issue of illegality based on the “spirit of legal provisions”55. 
But only with its most recent amendment of the 2010 Interpretation in 2022 the 
SPC seemed to pivot back to the prerequisites of an authoritative decision of Chi-
na’s financial regulators in determining legality by replacing the word approval 
with the word permit.56 While the effect of this change in judicial practice cannot 
yet be observed, this amendment suggests that courts may in the future rely on 

50 Art. 1 Interpretation on Fundraising Crimes. 
51 X.M. Liu, On the Decriminalization of the Crime of Illegally Absorbing Public Savings, 

‘Jiangsu Social Science’ 2012, No. 3, pp. 131–132. 
52 W. Xin, Standardized Application of the Crime of Illegally Absorbing Public Savings, 

‘Legal Science’ 2019, No. 5, pp. 103–118.
53 Notice of the Supreme People’s Court on the Determination of Nature of Criminal Cases 

on Illegal Fund-Raising, 18 August 2011. 
54 Opinions of the Supreme People’s Court, the Supreme People’s Procuratorate and the 

Ministry of Public Security on Several Issues concerning the Application of Law in the Handling 
of Illegal Fund-raising Criminal Cases, 25 March 2014.

55 Notice by the Supreme People’s Court, the Supreme People’s Procuratorate, and the 
Ministry of Public Security of Issuing the Opinions on Several Issues Concerning the Handling of 
Criminal Cases of Illegal Fundraising, 30 January 2019.

56 Issued on 23 February 2022. 
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the existence or lack of a formal permit issued by an administrative department in 
determining the element of illegality.

In analyzing the aforementioned acquittal judgments, the elements of open-
ness and publicity were the only two aspects, which were at least in a very limited 
scope capable of averting a criminal conviction (in six out of the eight acquittals). 
Pursuant to Art. 1(2) of the 2010 (2022) Interpretation, “openness” means the 
act of “publicizing by means of ([2022:] internet,) media, recommendation fairs, 
leaflets or mobile phone text messages, etc.”, so that the intention of attracting 
further investors through advertising becomes apparent. Further, “publicity” is 
defined in Art. 1(4) as “absorbing funds from the general public, i.e. unspecified 
people”. In the case against a certain Sheng Chenggui, e.g., the court ascertained 
that the defendant had simply attracted funds from a limited number of friends 
and family at an interest rate of 1.5 to 2% per month so that neither the element of 
openness nor the aspect of absorbing funds from unspecified people were given57. 
This decision is certainly in line with one strand of Chinese literature, which 
vehemently warns against the blending of the crime of Illegally Absorbing Public 
Savings and the legitimate social practice of private loans58.

Another acquittal case points toward a doctrinally rather underdeveloped ele-
ment of the crime of Illegally Absorbing Public Savings. The respective provision 
of the Criminal Law stipulates a qualification that is necessary for committing 
said crime: disrupting the financial order. In a case against a certain Liao Wen, 
the court decided that his act of absorbing funds for the purpose of constructing 
a bridge did not disrupt the financial order because the respective funds were 
directly used for productive means, so that he was not convicted59. This solu-
tion for cases where courts may recognize the legitimate interests of all parties 
involved was first sketched out by High Court of Zhejiang as early as 2008, if the 
respective funds are used for production and in due time returned (with interest) 
to the investor60. Accordingly, Art. 3(IV) of the 2010 SPC Interpretation provides 
for an exemption of punishment, when the absorbed funds are used for the “pri-
mary purpose of normal production and business operation”. This provision was, 
however, amended in 2022 (as Art. 6) and additionally requires now the return 
of funds before the criminal prosecution has started for an exemption of punish-
ment, which is in line with the latest amendment of the Criminal Law (2020)61 
that allows for a reduced or mitigated punishment under the same circumstances. 

57 Judgement in the Criminal Case of First Instance (2019) in the Nanling County People’s 
Court in Anhui Province No 68. 

58 X. Wang, The Boundary of Criminal Legal Risk of Private Financing, ‘Contemporary Law 
Review’ 2021, No. 3, pp. 61–70.

59 Judgment in the Criminal Case (2017) in the Huitong County People’s Court in Hunan 
Province No 25.

60 ZY. Chen, Difficult Issues of Economic Crimes, Beijing 2018, p. 184. 
61 11th Amendment of the Criminal Law, effective since 1 March 2021.
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Chinese scholarship points out that this outcome-based qualification is inter-
twined with the different (mainly numeric) threshold and standards for the lev-
elled punishment of this crime62. The lowest punishment threshold of this crime 
may therefore be considered the only substantial limitation for the prosecution and 
therefore conviction of the crime of Illegally Absorbing Public Savings. According 
to Art. 3 of the amended SPC Interpretation of 2022, criminal liability starts either 
at RMB 1 million of absorbed funds or at 150 depositors or at RMB 500,000 of 
economic loss of the depositors63. This threshold is, however, lowered to RMB 
500.000 of absorbed funds or RMB 250.000 in losses, if the perpetrator is a recid-
ivist, had received an administrative punishment for illegal fundraising or “had 
caused any adverse social effects or any other serious consequence”. These stand-
ards for criminal liability are significantly higher than those of the 2010 Interpre-
tation64, so that a certain impetus for decriminalization by the SPC can certainly 
be observed. Nevertheless, the simple fact that the crime of Illegally Absorbing 
Public Savings can be committed even without an economic loss of a depositor 
(and without any fraudulent element) clearly exhibits the objective of this crime to 
protect the financial system and not individual participants of this system.

THE REGULATIONS FOR THE PREVENTION AND HANDLING 
OF ILLEGAL FUNDRAISING

On 1 May 2021, China’s State Council enacted Regulations for the Prevention 
and Handling of Illegal Fundraising. In a commentary on the Ministry of Justice’s 
website, a delegate of the National People’s Congress explained that these Reg-
ulations are intended to ease the burden of the judiciary single-handedly fight-
ing illegal fundraising by establishing additional administrative measures so that 
criminal prosecution shall become the ultima ratio for such cases. He further 
stressed the objective to “strike early and strike few”, meaning that preventive 
measures are at the core of these Regulations, so that penalties are only used in 
a limited number of cases65. While the impact of these Regulations can yet hardly 
be assessed, a cursory analysis of its provision rather suggests that they will sig-
nificantly broaden the personal and objective scope of application for China’s 

62 E.g. S.S. Zhao, A New View on the Legal Interest of the Crime of Illegally Absorbing Public 
Deposits and Its Influence on the Judicial Application, ‘Criminal Science’ 2021, No. 2, p. 16. 

63 The punishment on the level would be up to three years of imprisonment or detention and/
or a monetary fine.

64 Art. 3: An individual was criminally liable if RMB 200,000 of funds were absorbed or 
funds from 30 depositors were taken in.

65 H. Cai, An All-Encompassing Governance for the Preventing and Handling Illegal Fund-
raising has Reached a New Level, 28.09.2021, http://www.moj.gov.cn/pub/sfbgw/fzgz/fzgzxzlf/
fzgzlfgz/202109/t20210928_438524.html (accessed 26.06.2023).
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anti-illegal fundraising regime so that coercive measures will probably be used 
more and not less for respective acts. 

The definition of illegal fundraising in these Regulations is based on the SPC’s 
aforementioned Interpretation, but it does not include the necessity of “openness”, 
so that even fundraising activities that don’t actively seek further participants would 
fall under this definition (Art. 2). Furthermore, the element of “illegality” is also 
broader than in the SPC’s Interpretation as it is not limited to the lack of a per-
mit, but is already given when rules of financial administration are violated. While 
“openness” is not a constituent element of illegal fundraising under these Regula-
tions, Art. 19 stipulates that even the illegal public dissemination of information on 
fundraising itself triggers an administrative sanction. Accordingly, even internet 
service providers or advertisement agencies can receive an administrative punish-
ment, when they provide information services to illegal fundraisers (Art. 34) and 
have to return their gains from respective publicity operations (Art. 26, No. 5). Their 
liability hinges on their obligation to prevent illegal fundraising, which is also given 
for numerous other entities that are not directly tasked with regulatory oversight in 
the financial system66. Under these Regulations even business associations (Art. 
14), resident committees (Art. 17) and media outlets (Art. 15 IV) are required to par-
ticipate in preventive measures such as monitoring or public awareness campaigns. 
Lastly, these Regulations also establish legal liability for “illegal fundraising assis-
tants”, which include everyone who knowingly supported an illegal fundraising 
operation and while doing so obtained economic benefits. Without determining the 
character and quality of such support, the personal scope of application is likely 
targeting almost every business associate of an illegal fundraiser. 

These Regulations also clarify the role of participants or investors in illegal 
fundraising operations. This group does not bear any legal liability in the sense 
that they could be subjected to an administrative fine. Additionally, the fundraiser 
has to return the invested funds before any administrative fine is paid (Art. 32), 
so that the funds of the participants cannot be used for paying the administrative 
fine. At the same time, the Regulations stipulate a general prohibition to obtain any 
economic gain from the fundraising and provide that fundraising participant shall 
bear any economic loss stemming from their participation themselves (Art. 25). 
Reports from the legal practice indicate that these principles had already been 
the standing procedure of Chinese courts as they regularly allocate the economic 
risk evenly for participants in illegal fundraising operations and focused on the 
restitution of the originally absorbed funds67. Participating in illegal fundraising 

66 Local governments shall establish a risk assessment and warning mechanism (Art. 8), which 
is supported by the Administration for Market Regulation (Art. 9) while financial institutions have 
to strengthen their respective supervision and reporting system (Art. 13).

67 J. Zeng, The Regulations for the Prevention and Handling of Illegal Fundraising Explained: 
Administrative Penalties for Illegal Fundraising are Henceforth Established, 19.02.2021, https://
zhuanlan.zhihu.com/p/351519013 (accessed 26.06.2023).
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remains, therefore, exempt from criminal or administrative punishment, but the 
economic risk remains with each participant. 

While these Regulations certainly shift the main thrust of China’s anti-illegal 
fundraising efforts away from the criminal courts, de-criminalization or rather 
de-penalization can hardly be construed from this legislative step. Its regulatory 
approach is not to sketch out possible avenues for legal fundraising or wealth 
management operations that serve legitimate interests of Chinese investors. These 
Regulations rather establish a very broad framework for control and substantially 
widen the group of people who can be subjected to penalizing measures. This 
may prevent criminal punishments to a certain degree as criminal prosecution is 
not the only mode of control anymore, which is evidenced by the aforementioned 
declining number of criminal cases of this crime. The absence of a (e.g. numeric) 
threshold for the administrative measures against illegal fundraising as well as 
the lack of explicit exemptions clearly indicates these Regulations’ objective to 
put an extremely broad part of China’s grey financing sector under stricter and 
coercive control. As penalties for illegal fundraiser include fines between 20% 
and 100% of the absorbed funds and the suspension of business licenses or per-
mits (Art. 30), these Regulations carry substantial legal consequences so that they 
cannot be taken lightly and will probably have a chilling effect on the respective 
field of private (and grey) financing in China.

CONCLUDING REMARKS

Even if financial fraud may be rampant in China, excessively criminalizing 
or penalizing wealth management products and services, that are not even dam-
aging the economic interests of its participants or investors, can hardly solve this 
issue. As long as China’s financial system does not meet the demands of its (pri-
vate) businesses, an under-regulated and therefore risk-laden market for financial 
products is inevitable. Especially given China’s post-COVID economic situation, 
a varied and adaptable financial system with multiple actors is indispensable, 
but systemically unlikely to evolve as the regime appears to be eager to maintain 
its extensive control through its state-dominated banking system. The crime of 
Illegally Absorbing Public Savings forms a crucial part in this control architec-
ture and is therefore not only an economic but also a political crime. The new 
Regulations for Preventing and Handling Illegal Fundraising may have a discern-
ible effect of de-criminalization, but they should rather be understood as another 
tool to enhance control mechanisms for the purpose of protecting the status quo 
of China’s financial system. Furthermore, these Regulations did not affect the 
potential reach of the crime of Illegally Absorbing Public Savings, so that many 
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financial service providers continue to operate under this sword of Damocles and 
the regime maintains a powerful instrument to subdue many forms of perceived 
deviance in the financial system. 
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ON THE PURPOSE AND FUNCTIONS OF LEGAL-
-DOGMATIC RESEARCH (CONTINENTAL TRADITION) 

Abstract

The present text discusses the role of a special kind of research into criminal law in 
the continental legal tradition, for which the term “legal-dogmatic research” has been 
adopted and used by many scholars from outside the common law system and which 
is described in more detail below, its place among other scholarly disciplines, and its 
significance for legal practice. The concept of this “legal-dogmatic research” can be 
understood in two ways. Based on the first approach, it is perceived as an abstract study 
of law independent on the legal rules in force at a given time and place. In this sense, it 
appears as synonymous to terms used in the German language: Doktrin or Lehre (study). 
In the second sense, this research is seen as a study of existing law (lex lata) – and 
nothing else. It differs from other areas of jurisprudence in that it does not strive to be 
universally valid, but is confined to a time and place. The article presents a point of 
view in the light of which this research aims to render the normative system coherent 
and comprehensible, i.e. to establish the correct meaning of the law by clarifying and 
systematizing it. In this context, the author shows that the purpose of legal scholarship 
is to reveal and subsequently to conceptualize reality. At the same time, the importance 
of investigation of the law as it is (legal-dogmatic research) is by no means limited to the 
hermeneutical analysis of the legal text, but that it faces equally ambitious tasks, such as 
the development of criminal law and the need to find material legitimacy for the use of 
coercion by the state against citizens.
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1. INTRODUCTION

As opposed to natural sciences, the output of jurisprudence in principle eludes 
empirical verification with the use of falsification mechanisms. It would seem 
that legal studies have never managed to develop a methodological procedure 
as advanced as that of for instance descriptive studies. Although the question 
whether jurisprudence deserves the name of a science does not sound that com-
pelling any more, the matter of the methodological autonomy of legal studies has 
in fact never been solved1. 

It is neither necessary nor even possible to give even a general overview of 
what happened in the discourse on the methodology of legal studies triggered by 
Savigny’s Juristische Methodenlehre2. Suffice it to recall that, over the last two 
centuries, many prominent representatives of legal theory have failed to provide 
a satisfactory answer to the question of whether the study of law is, in methodo-
logical terms, an autonomous discipline or if it is merely dependent and based on 
the achievements of other scholarly disciplines3.

In the European legal tradition, it is customary to distinguish between several 
fundamental branches of legal studies, i.e. legal philosophy, theory, sociology, 
history, and “legal-dogmatic research” – a term adopted and used by many schol-
ars from outside the common law system to denote investigation of the law in 

1 In 1847, while giving a lecture for a German lawyers’ society titled “Die Wertlosigkeit der 
Jurisprudenz als Wissenschaft” (English: “The worthlessness of jurisprudence as a science”), J. 
Hermann von Kirchmann perversely asked whether jurisprudence could be treated as a science 
(the content of the lecture was published a year later in the form of a booklet under the same title 
by the Verlag Julius Springer publishing house, Berlin 1848).

2 In fact, the origins and development of this discussion are presented in detail in both Polish 
and German-language literature (as for more recent Polish studies, see J. Stelmach, B. Brożek, 
Metody prawnicze, Kraków 2006, as well as the literature cited therein; as for German-language 
works, see J.C. Schuhr, Rechtsdogmatik als Wissenschaft, Berlin 2006).

3 F. Bydlinski, Grundzüge der juristischen Methodenlehre, Wien 2012, p. 12.
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force4. In this article this term shall be used to denote this particular continental 
tradition. It should be noted at this point that the individual areas of legal studies 
are not independent of each other and thus closed in a kind of vacuum. There-
fore, legal-dogmatic research is free from neither legal history nor philosophy. 
Although it serves a different purpose, it draws on the achievements of these dis-
ciplines. Similarly, history and sociology likewise benefit from the achievements 
of legal-dogmatic studies. 

Nevertheless, contemporary legal-dogmatic research is most closely linked to 
philosophy and often employs instruments characteristic of that discipline. For, 
like legal-dogmatic research, philosophy does not treat law as a fact to be merely 
described and explained5. Philosophers, just as legal-dogmatic researchers, often 
ask what kind of law is right and just6. Unlike legal-dogmatic researchers, how-
ever, they do so at a very abstract level, often in isolation from the other ele-
ments of the overall legal system or branch in question. Meanwhile, the forte of 
legal-dogmatic research lies precisely in a systemic approach that takes care of 
structural homogeneity. 

The meaning of terms such as “dogmatic research” or “analysis, synthesis 
and interpretation of legal norms for the purpose of legal practice” (dogma in 
the continental legal tradition, not to be confused with the theological concept of 
dogma) intuitively seems to be obvious to humanists and representatives of social 
sciences, if only because of their theological connotations. Unfortunately, this 
obviousness is often only apparent. Many legal scholars use these concepts incor-
rectly. This may be caused (especially in international literature) partly by the fact 
that, although legal-dogmatic research is an important part of the European legal 
tradition, it remains foreign to the standards of English-speaking countries. Nev-
ertheless, also European legal scholars, trusting too much in an intuitive under-
standing of the term “dogmatic research”, use it in a way that is inadequate to its 
semantic load. This, in turn, may be due to the fact that the notion of legal-dog-
matic research has partly detached itself from its original meaning, character-
istic of Enlightenment philosophical thought, where dogmatic thinking took as 
its starting point for the analysis of a given problem certain a priori assumptions 
uncritically adopted by dogmatists (so-called dogmas)7. Nonetheless, substitutes 
of such thinking about dogmatic research can be seen also in some contemporary 
philosophers of law, who consider it to be a less critical discipline than the philos-

4 K. Larenz, Methodenlehre der Rechtswissenschaft, Enzyklopädie der Rechts- und 
Staatswissenschaften Abteilung Rechtswissenschaft, Berlin 1991, p. 189.

5 R. Planas, Das Wesen der Strafrechtsdogmatik, ‘Zeitschrift für Internationale 
Strafrechtsdogmatik’ 2010, No. 5, p. 362.

6 W. Frisch, Wesenszüge rechtswissenschaftlichen Arbeitens – am Beispiel und aus der Sicht 
des Strafrechts (Kommentar zu Günter Jakobs und Joachim Schulz), (in:) C. Engel, W. Schön 
(eds.), Das Proprium der Rechtswissenschaft, Tübingen 2007, p. 175.

7 E.J. Thul, Die Denkform der Rechtsdogmatik, ‘Archiv für Rechts- und Sozialphilosophie’ 
1960, No. 2(6), pp. 241 ff.
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ophy of law. In contrast to the latter, legal-dogmatic research would, in this view, 
be based on assumptions not subject to critical analysis8.

2. LEGAL-DOGMATIC RESEARCH AS A FIELD OF STUDY

Legal-dogmatic research is a discipline that aims to systematize and interpret 
legal rules as well as to elaborate scholarly principles in the area of law and to 
offer their criticism. From a more abstract perspective, the purpose of legal schol-
arship is to reveal and subsequently to conceptualize reality9.

Individual legal-dogmatic researchers namely often develop contradictory 
dogmas whose accuracy cannot be unambiguously verified. Then, contradictory 
claims cannot be brought together as one homogeneous dogmatic category com-
mon to a given discipline. In this sense, whether a scholar works in the field of 
legal-dogmatic research is determined not by the consistency of their assertions, 
but by the application of the dogmatic method to make specific assertions con-
cerning a particular branch of law10. In other words, however much legal-dog-
matic research strives for systemic coherence, it contains many irreconcilable 
assertions as an academic discipline. 

The concept of “legal-dogmatic research” (also defined as scholarly legal 
commentary) can be understood in two ways. Based on the first approach, it is 
perceived as an abstract study of law independent on the legal rules in force at 
a given time and place. In this sense, it appears as synonymous to terms such 
as the German Doktrin or even Lehre (study)11. Although one of the principal 
goals of legal-dogmatic research is to secure the current legal reality, it is by no 
means locked into this reality. It is precisely the principles and assertions made 
on the basis of past normative experience that empower legal-dogmatic research 
to develop universal principles for future normative solutions. 

In the second sense, legal-dogmatic research is seen as a study of existing law 
(lex lata) – and nothing else. Legal-dogmatic research differs from other areas of 
jurisprudence in that it does not strive to be universally valid, but is confined to 

 8 A. Kaufmann, Rechtsphilosophie, Rechtstheorie, Rechtsdogmatik, (in:) A. Kaufmann, 
W. Hassemer, U. Neumann (eds), Einführung in Rechtsphilosophie und Rechtstheorie der 
Gegenwart, Heildelberg 2004, p. 11.

 9 A. Kaufmann, Lebendiges und Totes in Bindings Normentheorie, Göttingen 1954, p. IX.
10 For more about the issue of internal consistency of legal-dogmatic research, see: W. Frisch, 

2007, op. cit., pp. 156 ff.
11 R.R. Planas, 2010, op. cit., p. 357.
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a time and place12. It reflects the existing normative reality13. It lives in symbiosis 
with the law in force. The demise of such law shifts legal-dogmatic research into 
legal history or other areas of jurisprudence. Assertions concerning existing law 
cease to be established legal scholarship as soon as the latter ceases to be law. 
From this perspective, the purpose of legal-dogmatic research is to specify what 
form of law at a given time and place responds to the social needs and best reflects 
the cultural and ethical views in a given society. Thus, legal-dogmatic research in 
this sense is always determined by the current social needs.

It is difficult to answer definitely which of the above two approaches consti-
tutes a more comprehensive reflection of legal-dogmatic research. It seems that 
both and at the same time neither of them do. While the main goal of legal-dog-
matic research is the proper interpretation of law, it is never detached from its 
tradition. Legal-dogmatic research does not exist in a temporal and local vacuum 
of a specific normative reality.

3. LEGAL-DOGMATIC RESEARCH AND THE LAW

Generally speaking, legal-dogmatic research is a set of opinions and state-
ments for the correct application and, indirectly, creation of law. While the pur-
pose of legal-dogmatic research is the correct interpretation of the existing legal 
regulations, it serves this purpose while being firmly embedded in the existing 
jurisprudential tradition and decision-giving practice. It is the result of an evolu-
tion of legal discourse and as such, it reflects the development of the legal studies 
over time.

Dogmas cannot be changed with the use of normative instruments. For it is 
the legal-dogmatic research that shapes the law, and not the other way round14. It 
does not seek answers to questions posed within law, but poses questions that the 
law should answer. Certainly, this does not mean that legal-dogmatic research 
never changes. It certainly does – its findings may be verified precisely based on 
new experiences. This is how legal-dogmatic research differs from teleology – it 
does not make absolute and authoritative assertions, but its assertions are subject 
to continuous development15. In this sense, legal-dogmatic research is a living 
field of study, which is precisely what distinguishes it from other legal disciplines 

12 C. Creifelds, Rechtswörterbuch, München 2014.
13 See more in: M. Maiwald, Dogmatik und Gesetzgebung im Strafrecht der Gegenwart, (in:) 

O. Behrends, W. Henckel (eds), Gesetzgebung und Dogmatik, Göttingen 1989, p. 120.
14 R. R. Planas, 2010, op. cit., p. 360.
15 D. de Lazzer, Rechtsdogmatik als Kompromissformular, (in:) Dogmatik und Methode, 

Josef Esser zum 65. Geburtstag, Kronberg 1975, p. 85
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that treat law as an external, established element16. As legal-dogmatic research 
is a study on how to understand the law in force from the perspective of the 
intellectual achievements of legal scholarships, it always precedes the law that is 
the subject of dogmatic analysis, often indirectly determining its shape. Dogma 
– contrary to what the term itself suggests – is not an immutable statement, but 
the expression of a living study of law. Although a dogma always concerns a par-
ticular normative system, as the surrounding social, legal, economic etc. reality 
changes, the necessity to reinterpret dogmas arises. This process in turn favours 
the continuity of dogmatic thought.

4. LEGAL-DOGMATIC RESEARCH OF CRIMINAL LAW

The legal-dogmatic research of criminal law (German: Strafrechtsdogmatik) 
is a system of principles resulting from scholarly discussions which constitutes an 
essential element of criminal legal studies (German: Strafrechtslehre). The goal 
of this area of studies is to marshal and systematize the substantive foundations 
of criminal liability based on general rules and abstract assertions17. From the 
time of Liszt and Binding until today, the central area of criminal legal-dogmatic 
research has been the study of crime (German: die Lehre von der Straftat; die 
allgemeine Verbrechenslehre), which brings together the intellectual output of 
criminal law experts on the general foundations of criminal liability.

5. THE ROLE AND FUNCTIONS OF CRIMINAL LEGAL-
DOGMATIC RESEARCH AS A SCHOLARLY DISCIPLINE

5.1. LEGAL-DOGMATIC RESEARCH AS A FACTOR IN THE 
IMPROVEMENT OF CRIMINAL LAW

However much legal-dogmatic research initially floated on the wings of legal 
positivism, over time it became a major factor in mitigating a positivist approach 
to law. Already at the time when the discourse on legal methodology was begin-
ning to germinate, the fundamental purpose of legal-dogmatic research was seen 
to be the proper reconstruction of what had been distorted in the layer of legal 

16 N. Luhmann, Gibt es in unserer Gesellschaft noch unverzichtbare Normen?, Heidelberg 
1993, p. 5.

17 J. Rödig, Einführung in eine analytische Rechtslehre, Berlin – Heidelberg 2011, p. 89.
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rules18. Even today, criminal legal-dogmatic research invariably strives to find 
the correct interpretation of legal concepts and to systematize and axiomatize 
knowledge of the law19.

The purpose of legal-dogmatic research is to waterproof legal regulations 
from the perspective of theory by mitigating their imperfections. Legal-dogmatic 
research aims to render the normative system coherent and comprehensible, i.e. 
to establish the correct meaning of the law by clarifying and systematizing it20. It 
is by no means a matter of finding the literal meaning of legal terms, but one of 
setting their semantic boundaries in such a way that, on the one hand, they are in 
harmony with the rest of the criminal law system and, on the other hand, they do 
justice to the generally accepted standards in the field of criminal law.

By assisting the process of interpreting legal concepts, dogmatic thought 
delimits the boundaries of criminal law. It namely restricts lawyers in their free-
dom to deal with the law. If a judge wishes to rule against a commonly accepted 
dogma, they can only do so if they are able to refute that dogma21. By minimizing 
the possibility of inappropriate court decisions that contradict or deviate from 
hitherto established dogma, legal-dogmatic research appears as the area of crimi-
nal law studies that provide the best guarantees22. It is the area where legal theory 
comes into the closest synergy with practice. It is an area where the theoretical 
output of the studies appears as a supporting and at the same time often corrective 
factor vis-à-vis the legislature and judicature.

In the context of the above, it can be said that legal-dogmatic research stabi-
lizes legal norms, aiming to achieve a state of certainty of meaning of the con-
cepts and institutions present in criminal law23. In this regard, one can speak of 
the stabilizing function in the criminal law system.

As it serves to, in a way, “clarify” the legal system, legal-dogmatic research 
by no means reduces the complexity of criminal law in the theoretical aspect; on 
the contrary, under the influence of dogmatic thought, the system becomes much 
more complex than it would be in isolation from legal-dogmatic research. Indeed, 
the role of legal-dogmatic research is not limited to being a tool for determining 
the correct meaning of a legal text. Aiming to find the correct interpretation of 
legal concepts, to systematize and axiomatize the knowledge of law, legal-dog-
matic research obviously determines the development of criminal law.

18 F.C. von Savigni, Juristische Methodenlehjre, Stuttgart 1951, p. 20.
19 R. Zaczyk, Was ist Strafrechtsdogmatik, (in:) M. Hettinger, T. Hillenkamp (eds), Festschrift 

für Wilfried Küper, Heidelberg 2007, p. 723.
20 A. Aarnio, Denkweisen der Rechtswissenschaft. Einführung in die Theorie der 

rechtswissenschaftlichen Forschung, Forschungen aus Recht und Staat Bd. 48, Wien – New York 
1979, p. 34.

21 B. Rüthers, Rechtsdogmatik und Rechtspolitik unter dem Einfluß des Richterrechts, 
‘Rechtspolitisches Forum’ 2003, No. 15, p. 29.

22 R. Zaczyk, 2007, op. cit., p. 728.
23 J. Rödig, 2011, op. cit., p. 92.



296 VALERI VACHEV

It has already been pointed out several times that legal-dogmatic research is 
based on the endeavour to systematize the knowledge of criminal law. It should be 
added that in doing so, it is not merely a logical-structural systematization of nor-
mative material, but rather the shaping of criminal law by means of making arbi-
trary statements that are carriers of fundamental assessments. Legal-dogmatic 
research, unlike descriptive methods, is not based solely on positivist descriptiv-
ism. It is namely not free of axiological valuation. In this sense, it combines social, 
economic, political, and ethical contexts with the legal context, and on that basis 
makes fundamental statements in the form of criminal law principles and rules24. 
At the opposite pole are the common law and Scandinavian systems, which avoid 
abstract legal principles and rules. This element constitutes the fundamental dif-
ference between the European criminal legal tradition based on analytical-criti-
cal assumptions and the tradition based on formal-descriptive premises typical 
of the English-speaking countries25. Meanwhile, it is the embedding of criminal 
legal-dogmatic research on fundamental philosophical principles that seems to 
determine its enormous intellectual potential.

5.2. LEGAL-DOGMATIC RESEARCH AS A SOURCE OF 
SUBSTANTIVE LEGITIMACY FOR CRIMINAL LAW

Criminal law, as the branch of law most deeply interfering in the rights and 
freedoms of the individual, needs significantly stronger legitimacy to justify the 
existence of the repressive mechanisms envisaged by this branch than legal regu-
lations originating from other branches of law. Certainly, the normative character 
of the act establishing a specific legal text does legitimize the application of crim-
inal law mechanisms, but only formally. Meanwhile, criminal legal-dogmatic 
research seeks substantive legitimacy for the existence of a legal system that sig-
nificantly restricts individual freedom26. Criminal legal-dogmatic research as an 
area seeking legitimacy for criminal law is even sometimes assigned the role of 
guarantor of the rule of law and protector of the constitutional order27. Before 
the basic criminal law guarantee mechanisms, including the central standard of 
nullum crimen, became legal rules, they were eradicated with the theoretical and 
legal substrate precisely in the area of criminal legal-dogmatic research.

It was legal-dogmatic research that first reacted to normative attempts to base 
criminal law on the abstract criterion of the danger of a violation of a legal good 

24 R. Zaczyk, 2007, op. cit., p. 728.
25 B. Schünemann, Strafrechtsdogmatik als Wissenschaft, (in:) B. Schünemann, H. Achenbach, 

W. Bottke, B. Haffke, H.-J. Rudolphi (eds), Festschrift für Claus Roxin zum 70. Geburtstag am 
15. Mai 2001, Berlin 2001, p. 4.

26 M. Pawlik, Strafrechtswissenschaftstheorie, (in:) M. Pawlik, R. Zaczyk (eds), Festschrift 
für Günther Jakobs zum 70. Geburtstag am 26. Juli 2007, Köln – Berlin – München, p. 476.

27 R.R. Planas, 2010, op. cit., p. 362.
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by moving further and further away from the classical criterion of a violation of 
a legal good as a basis for criminal liability28.

Contemporary attempts to find legitimacy for the repressive punishment of 
the individual increasingly break away from national normative and interpreta-
tive contexts and thus create a kind of supranational or even international body 
of criminal law scholarship and commentary29. Legal-dogmatic research under-
stood in this way seeks to develop universal statements, principles, and rules of 
criminal law, with the aim of achieving an even stronger and more universal legit-
imacy for this branch by giving the general prerequisites of criminal liability an 
expedient dimension, determining the ultimate rightness of punishment after the 
appropriate application of criminal law mechanisms30. 

6. CONCLUSION

Criminal legal-dogmatic research appears to be an academic discipline con-
cerned with the interpretation, systematization, and further development of the 
legal system and scholarly commentary in the field of criminal law. 

First of all, it is supposed to ensure the possibility to properly apply the law. 
With this aim in mind, it seeks answers to questions that the law omits to answer, 
but which must be answered for its proper application. The normative form of 
almost every institution of general criminal law, which is after all not covered by 
the standard of nullum crimen regarding the certa aspect, requires detailed spec-
ification by legal-dogmatic research. The law does not unambiguously determine 
where the boundaries between the individual forms of guilt lie; where perpetra-
tion ends and criminal complicity begins; whether omission is an act, etc. These 
and many other questions are answered by criminal legal scholarship, rendering 
it possible to apply the law in accordance with its characteristic guarantee stand-
ards, by means of theoretical models that by far exceed the limits of hermeneutic 
rules of inference.

To perceive legal-dogmatic research as a tool limited to the analysis of what is 
“given” to us in the form of law, i.e. to the hermeneutic differentiation of existing 
legal regulations and concepts, or to the grasping of the principles underlying the 
legal system and thus to the provision of a structured set of solutions for the appli-

28 W. Hassemer, Perspektiven einer neuen Kriminalpolitik, ‘Strafverteidiger’ 1995, No. 15, 
p. 486.

29 C. Roxin, L. Creco, Strafrecht. Allgemeiner Teil, München 2020, p. V.
30 W. Frisch, 2007, op. cit., pp. 156 ff.



298 VALERI VACHEV

cation of law, would do great injustice to this discipline31. The critical function of 
legal-dogmatic research vis-à-vis criminal law, which is so strongly emphasized 
in relevant literature, could by no means be fulfilled if the area of legal-dogmatic 
research were limited merely to hermeneutic thinking. The elaboration of key 
concepts for the study of criminal law that do not stem from positive law would 
only be possible if one had a vision of an ideal system of criminal law based on 
a vision and standards going beyond the area of positive law, and thus conse-
quently also beyond the area of hermeneutic thinking32. For the development of 
criminal law as a branch would only be possible on the basis of reflections on 
what is right, which stem from beyond the boundaries of legal thought33.
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Abstract

The study deals with a new phenomenon in criminal and immigration law referred 
to as crimmigration. It involves the use in immigration law of instruments borrowed 
from criminal law, such as detention, banishment, procedures used in criminal law and 
the powers of police authorities, in order to combat illegal immigration. The commission 
of a criminal offence becomes a premise for deportation of persons who are even 
legally present in the country. On the other hand, new types of offences criminalising 
illegal border crossing and illegal residence are introduced into the criminal law area. 
Criminalisation of illegal immigration intersects with the tendency to protect victims 
of the crime of human trafficking and human smuggling. It must also take into account 
international treaties providing international protection to refugees from areas of armed 
conflict, persecution and humanitarian crises, often resulting from climate change. 
Paradoxically, the tightening of criminal law instruments to combat human trafficking 
worsens the situation of victims of this crime. The article also analyses Polish regulations 
in this area, indicating that they correspond to the phenomenon of crimmigration and 
presenting the possibilities of interpreting the relevant provisions in a way that guarantees 
observance of the principles of humanitarianism towards immigrants.
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SŁOWA KLUCZOWE

crimmigration, prawo karne, prawo imigracyjne, imigranci, handel ludźmi

Immigration is becoming one of the most significant social problems. In 
recent decades, classic manifestations of immigration for work purposes have 
been joined by mass waves of immigration originating in armed conflicts and 
climate change or natural disasters. In many European countries, immigration 
phenomena have their roots in the colonial past. 

Change of residence is a constant cultural phenomenon that has accompa-
nied humanity since the beginning. With the strengthening of state structures, 
the movement of populations has been subject to increasing controls and restric-
tions. Today, the exclusive competence of state authorities to decide who can cross 
borders is seen as a clear manifestation and attribute of sovereignty1. Only those 
with a state document (passport, identity card, visa) can cross the border. Only 
the state authority can abolish border controls (in a systemic way – by concluding 
agreements with other states – as in the case of the Schengen Agreement, or on 
a one-off basis) but can also reintroduce them at any time. 

The state border is a normative creation, although it has its designator in real-
ity, being a perpendicular plane delimited in the terrain separating two sover-
eign normative orders. Being one of the features of sovereignty, the state border 
becomes an object of protection, a place for controlling the movement of persons 
and things. The state considers it an essential element of its sovereignty to have 
the right to decide who may cross its borders and, in particular, who may enter its 
territory. The border is also a cultural phenomenon – a state of a kind of testing 
of rights and freedoms. For it is widely accepted here that public authorities have 
the right to control persons and their property, to check their identity and to search 
them, including in a manner that intrudes into the sphere of intimacy. 

The state regulates and organises how the border is crossed. It sometimes uses 
physical barriers to prevent movement across the border. The rationing of border 
crossing (e.g. the introduction of special border crossings) presupposes a legal 
prohibition on entering the territory of the state outside the scope of rationing. 
The existence of such a ban, which is immanently linked to the existence of the 
border as a normative entity, in turn generates the need to introduce a criminal 
sanction for its violation, i.e. for crossing the state border illegally.

Besides, border control is only one manifestation of the state’s exclusive com-
petence to decide who may reside in its territory. Controls at the state border may 
be abolished or reduced, but such control of legality of residence in the territory 

1 Cf. T. Gardocka, Ł. Majewski, Wydalenie niepożądanego cudzoziemca, (in:) T. Gardocka, 
J. Sobczak (eds), Uchodźcy w Polsce i Europie. Stan prawny i rzeczywistość, Toruń 2010, pp. 179 ff. 
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may be carried out far from the borders, forcibly removing persons who do not 
have the consent of the state to reside in its territory2.

Citizenship becomes the limitation of this competence and citizenship receives 
special constitutional protection. One aspect of this protection is the freedom of 
movement within the territory of the Republic, the right to leave that territory 
freely and the prohibition on expelling one’s own citizens or imposing a ban on 
their return to the country (Article 52(1)-4 of the Polish Constitution). The Polish 
Constitution also expressly establishes the prohibition of extradition of a Polish 
citizen (Article 55(1)). The status of being a foreigner does not enjoy such strong 
protection. In particular, a foreigner can be expelled from Poland and can be pro-
hibited from crossing the Polish border. In this aspect, the Constitution only states 
that foreigners may exercise the right of asylum in the Republic of Poland (on the 
principles set out in the Act) and apply for refugees the status ‘in accordance with 
international agreements binding the Republic of Poland’.

Thus, while in the case of a Polish citizen, their right to reside in the territory 
of Poland has constitutional guarantees, in the case of a foreigner, even if he or 
she has obtained a permit to enter and reside in Poland, these rights are relative in 
nature and their permanence is protected by the general principles applicable in 
a state governed by the rule of law, including in particular the principle of protec-
tion of confidence in the actions of public authorities. 

This constitutional context differentiating between the status of citizens and 
foreigners means that the power of the state to control borders and close them 
against the latter is taken for granted. And the introduction of specific restric-
tions and policies aimed at combating illegal immigration and controlling the 
stay in the country of those who do not have a valid permission of public author-
ities to do so is taken as equally obvious. The immigration crises at the southern 
borders of the European Union and at the border between Mexico and the USA 
have led to criminal law becoming one of the instruments of immigration pol-
icy. The literature has begun to refer to this phenomenon as ‘crimmigration3. 
This has occurred on two levels. On the one hand, immigration law has started 
to use measures characteristic of criminal law, the most prominent of which is 
deprivation of liberty in closed reception centres or forced readmission of legally 
residing foreigners if they have committed a criminal act, and on the other hand 
by introducing severe penalties for behaviour consisting in crossing the border 

2 It is noteworthy that 471,000 people were turned back from the EU border in 2018 (of 
this group, 49% at the Spanish border, 15% at the French border, 11% at the Polish border). In the 
same year, more than 600,000 non-EU nationals were apprehended inside the territories of Union 
countries for readmission. Control activities are therefore more intensive in terms of controlling 
illegal stay than border control itself. 

3 B.L. Garrett, Corporate Crimmigration, ‘University of Illinois Law Review’, 2021, No. 2, 
pp. 359 ff.; C.C.G. Hernandez, Creating Crimmigration, ‘Brigham Young University Law Review’ 
2013, No. 6, pp. 1457 ff.; ibid., Deconstructing Crimmigration, ‘UC Davis Law Review’ 2018, 
No. 1(52), pp. 197 ff. 
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in violation of the law, illegal stay or providing assistance to immigrants4. Also 
with the help of severe sanctions, non-state actors operating transport companies 
were forced to take measures to make sure that they do not offer their services to 
persons who do not have a permission to cross the border. 

The literature emphasises that this passed border control onto private actors 
who are at the same time not obliged to respect the convention that guarantees 
international protection to refugees5. It is pointed out that these very arrange-
ments are one of the main reasons for pushing migrants into the zone of illegal 
and dangerous transport by often criminal groups involved in human smuggling 
and charging migrants for their services at rates far above those of official trans-
port companies. 

These issues relating to criminalisation of immigration law will be discussed 
further in the article.

The history of the saturation of immigration law with criminal law on both 
sides of the Atlantic is similar, although it shows important differences in certain 
issues6. 

In the US in particular, laws regulating migration have clearly racist roots: the 
first acts on these issues in 1790 stipulated that only ‘free and white men’ could 
be naturalised. The criminalisation of crossing the US border was introduced as 
early as the 1920s, treating it as a federal crime. At the same time, a system of 
administrative deportations began to develop, premised on criminal records. The 
fact that a person had been convicted of a specific crime (initially a re-crossing of 
the border in spite of a previous ban on entering the USA) became an autonomous 
ground for deportation even for persons who were legally present in the USA or 
who, having crossed the border illegally, had obtained such legalisation of their 
stay7. Deportations were and are also carried out after the execution of a sen-
tence for a crime committed in the United States. This type of criminal policy has 
been exacerbated, including in recent decades and regardless of whether Demo-
crats or Republicans have been in power. This tightening on the one hand involved 

4 R.E. Rosenbloom, Beyond Severity: A New View of Crimmigration, ‘Immigration and 
National Law Review’ 2019, No. 40, pp. 673 ff. 

5 An airline may not allow a person without a valid visa from a European Union country 
to board an aircraft, under threat of severe sanctions, including withdrawal of the concession, 
but at the same time it is in no way obliged to accept and process applications for international 
protection, which is what public officials of these countries are obliged to do if a refugee arrives at 
the border of the European Union. 

6 S. Hauptman, The Criminalisation of Immigration: the Post 9/11 Moral Panic, El Paso 
2013, pp. 125 ff.; K.M. McKanders, Unforgiving of Those Who Trespass Against U.S.: State Laws 
Criminalizing Immigration Status, ‘Immigration and National Law Review’ 2011, No. 32, pp. 267 
ff.; E. Guild, The Criminalisation of Migration in the Law of the European Union: Challenging 
the Preventive Paradigm, (in:) G.L. Gatta, V. Mitsilegas, S. Zirulia (eds), Controlling Immigration 
Though Criminal Law. European and Comparative Perspective on ‘Crimmigration’, Hart 2021.

7 Y. Vazquez, Crimmigration: the Missing Piece of Criminal Justice Reform, ‘University of 
Richmond Law Review’ 2017, Vol. 51(4), pp. 1093 ff. 
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expanding the catalogue of offences for which a conviction led to deportation, and 
on the other using increasingly effective administrative mechanisms to identify 
those subject to deportation and to enforce this measure. Even immigrants who 
had been residing legally in the US for a long time were covered by this measure. 
The changes that the Tump administration introduced, particularly concerning 
the separation of children from their parents among immigrants illegally crossing 
the border from Mexico, were in fact introduced on top of a mechanism that had 
already been in place and familiarised public opinion with the steps taken against 
immigrants. 

It is emphasised that in the procedure for adjudication of deportation by the 
special division of the immigration judiciary, the standard of proof is significantly 
lowered. The catalogue of offences for which a conviction justifies deportation 
is very broad: It includes, inter alia, drug possession offences or immigration 
law offences. It should be borne in mind that, since the Trump administration, 
these immigration offences (illegal border crossings, unlawful entry into the USA 
despite a previous ban on such entry) have become the largest group of offences in 
the statistics of criminal prosecutions in absolute terms. The prison population is 
also the largest group of people serving sentences for these crimes. The criminali-
sation of immigration law is thus becoming a self-perpetuating mechanism, while 
deportation is becoming a second punishment reminiscent of the long-abandoned 
punishment of banishment, particularly for long-term legal residents. The use of 
criminal law instruments also manifests itself in the shifting of competences for 
combating illegal immigration to bodies classically involved in the fight against 
crime (the police) 

Deportation from the US can be based on any crime committed within 5 or 
10 years after arrival in the US8. For more serious offences (e.g. drug trafficking) 
this grace period does not apply. For drug offences, even convictions in another 
country are taken into account. It should be noted that it is immigration-related 
offences that may justify deportation, thus creating a closed circle. Although at 
the same time it should be remembered that the first illegal border crossing in the 
USA does not constitute a crime. Only a violation of the prohibition on entering 
the USA and crossing the border illegally again is treated as a criminal act, the 
commission of which in turn justifies deportation. As already mentioned, dur-
ing the Trump administration, criminal illegal crossing cases accounted for the 
majority of all criminal prosecutions in the US, and if one returns to the US after 
being deported on grounds of having committed a criminal act, one faces a very 
severe penalty of 20 years‘ imprisonment9. Mass trials are carried out in cases of 
illegal migration, with hearings lasting a few minutes each and often involving 
dozens of defendants pleading guilty.

8 § 237(a) (2) INA (US Code Tile 8 Aliens And Nationality).
9 Cf. A. Das, No Justice in The Shadows. How America Criminalizes Immigrants, New York 

2020, pp. 14 ff. 
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In doing so, it should be borne in mind that illegal crossing of the US borders, 
even with the intention to seek asylum, constitutes a crime. The phenomenon 
of criminalisation of immigration law in the US and the very low standard of 
safeguards seems to have its origin in part in the fact that for many years the US 
Supreme Court considered immigration law to be within the competence of the 
states, as a field of police law. 

A similar mechanism of immigration law tightening can also be observed in 
the USA as a result of legislative efforts to protect alleged victims of cross-border 
crime, particularly human trafficking. Specifically, using legislation designed to 
prevent children and women from being abducted and brought to the US, most 
often for the purpose of sexual exploitation, general provisions were introduced 
restricting the ability of these categories of persons to immigrate to the US, based, 
as it were, on a presumption of the purpose of their coming to the US. In other 
words, the type of immigration that could generate profits from the crime of 
human trafficking was excluded. 

In European Union countries, the use of criminal law instruments in immi-
gration policy is also widespread. Illegal border crossings are criminalised, as is 
aiding and abetting illegal residence. A specific criminal law instrument involves 
criminalisation of the crime of human trafficking, having its origin in the so-called 
Palermo Protocol10. The Treaty on the Functioning of the European Union already 
assumes that the Union is committed to preventing and curbing illegal immigra-
tion, in particular through an effective return policy, while respecting fundamen-
tal rights (Article 79). To this end, the European Parliament and the Council may 
adopt measures on illegal immigration and illegal residence, including removal 
and repatriation of illegal residents; and combating human trafficking, in par-
ticular women and children. It is now possible to point to a whole package of 
EU legislation that directly addresses illegal immigration. This package consists 
of, inter alia: Council Directive 2002/90/EC defining the offence of facilitating 
unauthorised entry, transit and residence11; Framework Decision 2002/946/JHA 
establishing criminal sanctions for such conduct12; Directive 2011/36/EU on pre-
venting and combating human trafficking and protecting its victims13; Council 
Directive 2004/81/EC providing for the granting of a residence permit to victims 
of human trafficking or smuggling who cooperate with the competent author-
ities14, the Commission’s EU Action Plan 2021-2025 to Combat Smuggling of 

10 UN General Assembly, Protocol to Prevent, Suppress and Punish Trafficking in Persons, 
Especially Women and Children, supplementing the United Nations Convention against Transna-
tional Organised Crime, 15 November 2000.

11 OJ L 328, 5.12.2002, p. 17.
12 OJ L 203, 1.8.2002, p. 1.
13 OJ L 101, 15.4.2011, p. 1.
14 OJ L 261, 8.06.2004, p. 19.



306 WŁODZIMIERZ WRóBEL

Migrants15, Directive 2008/115/EC of the European Parliament and of the Council 
on common standards and procedures in Member States for returning illegally 
staying third-country nationals16 or Directive 2009/52/EC of the European Par-
liament and of the Council of 18 June 2009 providing for minimum standards 
on sanctions and measures against employers of illegally staying third-country 
nationals17. In the context of this discussion, it is worth noting that the regulations 
adopted require Member States to introduce “appropriate sanctions” against any 
person who “intentionally assists a person who is not a national of a Member State 
to enter, or transit through, the territory of a Member State in breach of the laws 
on the entry or transit of aliens” and against any person who, “for financial gain, 
intentionally assists a person who is not a national of a Member State to reside 
in the territory of a Member State in breach of the provisions on the residence of 
aliens”, whereby the sanctions are to be effective, proportionate and dissuasive18. 

However, while criminal measures against illegal immigration are being 
tightened, some related dangers these measures bring have been noted too. These 
include on the one hand some dangers striking humanitarian NGOs and on the 
other dangers of misuse of measures relating to the detention of immigrants 
and other forms of violation of their fundamental rights in connection with the 
implementation of an effective EU readmission policy19. There is a danger in this 
perspective that humanitarian NGOs are treated as criminal organisations. This 
is evidenced by the Greek example of the Emergency Response Centre Inter-
national. Their intention to help refugees was attributed to them. Additionally, 
money laundering (accepting money from private donors) was alleged20. The trial 
of 24 activists of this organisation started earlier this year raising a protest from 
the UN Commissioner for Human Rights21. Some of those arrested were held for 

15 COM/2021/591 final.
16 OJ L 348, 24.12.2008, p. 98.
17 OJ L 168, 30.6.2009, p. 24.
18 Council Directive 2002/90/EC, Article 1(1) and (2).
19 See in particular: European Parliament resolution of 5 July 2018 on guidelines for Member 

States to prevent the criminalisation of humanitarian aid (2018/2769(RSP)) (OJ C 118, 8.4.2020, 
p. 130–132); Analysis of the European Parliament’s Bureau of Analysis ‘Proposed Return 
Directive (Recast). Substitute impact assessment’ PE 631.727 – February 2019; Communication 
from the Commission – Commission guidelines on the implementation of EU legislation on the 
definition and prevention of the facilitation of unauthorised entry, transit and residence (OJ C 323, 
1.10.2020, p. 1).

20 Observatory of the Refugee and Migration Crisis in the Aegean, Observatory News Bulletin: 
On the Arrest of Members of the NGO Emergency Response Center International (E.R.C.I.), 
last updated 18 December 2018,  https://refugeeobservatory.aegean.gr/en/observatory-news-
bulletin-arrest-members-ngo-emergency-response-center-international-erci-updated (accessed 
04.01.2024).

21 UN Office of the High Commissioner for Human Rights, Trial of Human Rights Defenders in 
Greece for Helping Migrants, 13 January 2023, https://www.ohchr.org/en/press-releases/2023/01/
trial-human-rights-defenders-greece-helping-migrants (accessed 04.01.2024).
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more than 100 days in pre-trial detention22. So, as it turns out, the issue of legality 
of humanitarian aid is not just a Polish problem. This has led to humanitarian 
organisations ceasing their operations. 

The question arises here as to how the state should respond to behaviour that 
constitutes a breach of the rules. The simplest answer is that the border should 
be protected first and foremost by physical means, including the use of coercive 
measures against persons who attempt to cross it illegally. Similarly, the state 
should react when an illegal border crossing has already taken place. The state 
should therefore have at its disposal means for readmission, including the use of 
direct coercive measures. The situation is different for persons who have entered 
the country legally, but whose stay has become illegal from a certain point in time 
(e.g. due to expiry of their visa or due to behaviour justifying the withdrawal of 
their residence permit). Also in such a situation, in order to respect the prohibition 
of a foreigner’s stay in the given national territory without a valid permit, it is 
necessary to take certain sanctioning measures to ensure the effectiveness and 
efficiency of the prohibition measures. 

The application of administrative measures does not seem to raise problems 
(while respecting all principles related to the protection of dignity and other sub-
jective rights and freedoms of foreigners, which have a constitutional and treaty 
basis). However, in the perspective of the constitutional principle of proportional-
ity, reaching for repressive measures is no longer so obvious. In my opinion, it is 
right to emphasise that migration is a natural phenomenon and there is no natural 
basis for criminalisation in crossing the state border – it is not an intrinsically 
immoral act23. The question arises as to the unlawfulness of acts that involve 
illegal border crossing or an illegal stay and the point of penalizing them. This 
is because enforcing a penalty would in fact have to mean prolonging the stay of 
the person concerned on the territory of that country24. On the other hand, the 
mere fact of staying in a given country without a valid permit constitutes only 
a violation of certain administrative regulations and therefore deserves at most an 
administrative sanction (as an offence). The same is true in the case of illegal bor-
der crossing, although there may seem to be a certain similarity between this act 
and infringement of home inviolability. However, there is a fundamental differ-
ence between the two. Infringement of the home is an invasion of an individual’s 

22 A. Lamche, Refugee Mission Volunteer is Branded ‘Spy’. Diver Taking Part in Refugee 
Rescues is Accused of ‘Baseless’ Crimes, ‘Islington Tribune’, 13 January 2023, https://www.
islingtontribune.co.uk/article/refugee-mission-volunteer-is-branded-spy (accessed 04.01.2024).

23 A. Das, 2020, op. cit., Chapter 2 (5).
24 This very circumstance constituted a decisive argument for the CJEU in Case C-329/11 

(discussed later in this article) to consider that the introduction of a criminalisation of an immigrant 
for illegal residence constitutes an infringement of EU law, in particular the Readmission Directive 
2008/115, as it delays its effective application. 
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privacy. The reprehensibility of such behaviour is rooted in a sense of harm – it is 
not without reason that this offence has an inferential character. 

The source of social harm of the crime of illegal border crossing can be per-
ceived differently. It seems to be mainly public safety and security of citizens. 
Uncontrolled movement of persons may mean the appearance of members of 
criminal groups or terrorists on the territory of the state. It can also undermine the 
economic interests of the state when it is combined with the smuggling of goods. 
A particular justification for criminalising illegal border crossings is to prevent 
the presence on the territory of the state of persons who do not have the permis-
sion of relevant authorities. Indeed, the presence of such persons may disrupt the 
organisation of social life, priorities of access to certain goods or the functioning 
of public services. It may also generate social conflicts based on cultural differ-
ences. Ultimately, it may threaten the system of governance when large groups 
appear within a given society who, either culturally or politically, do not iden-
tify with that society and their new place of residence, sometimes even declaring 
greater loyalty to the abandoned homeland and its culture25.

In Poland, crossing the state border in violation of the law generally consti-
tutes a misdemeanour under Article 49a of the Misdemeanours Code26, while 
additionally both attempting27 and aiding and abetting such behaviour are pun-
ishable (also as misdemeanours). It is only the qualified form of illegal border 
crossing using violence, threats, deception or in cooperation with other persons 
that constitutes an offence under Article 264(2) of the Penal Code28, punishable 
by imprisonment of up to 3 years. The subject of particular controversy under 
Article 264(1) of the Penal Code is the realisation of the constitutive elements 
of the offence in the case of illegal border crossing in cooperation with other (at 
least two) persons29. This is because it is very common, especially in the Bela-
rusian border area, for smaller or larger groups to cross the border. In this case, 
cooperation must mean an agreement on the crossing of the border and the joint 
implementation of the elements of such an act (possibly incitement or aiding and 

25 It should be noted that illegal border crossing during the communist period was itself 
a separate crime motivated by ideological considerations. Controlling the movement of one’s own 
citizens across the border as well was part of the totalitarian system of the state. The border was 
therefore also protected from its own citizens – sometimes also by means such as firearms.

26 Act of 20 May 1971 Misdeameanors Code, Dz. U. (Journal of Laws) of 1971 No. 12 item 
114, as amended. 

27 In the context of an attempt, it should be remembered that pursuant to Article 3(2) of the 
Misdemeanours Code, if the act was committed outside the territory of Poland, an offence is 
punishable only if a specific provision so provides. There is no such provision in relation to an 
attempt to cross the border of Poland if the conduct in question was committed on the territory of 
another country. 

28 Act of 6 June 1997 Penal Code, Dz. U. (Journal of Laws) of 1997 No. 88 item 553, as 
amended.

29 Cf. M. Czeredys-Wójtowicz, M. Śliwiński, D. Gałek, Odpowiedzialność karna za 
nielegalne przekroczenie granicy państwowej, ‘Iustitia’ 2022, No. 1(47), pp. 21 ff. 
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abetting). It should be borne in mind that an attempt to cross an illegal border 
would be punishable provided that crossing the border in cooperation with other 
persons at the place where the act was committed would also be punishable30. It 
is about cooperation in crossing the border line and not about possible overcom-
ing obstacles already located on the territory of Poland31. The state border is not 
marked by contractual security devices (a fence in front of the Belarusian border 
or gates at an airport or a barrier at a border crossing).

It should also be emphasised that complicity in an unlawful border cross-
ing does not simply mean carrying out such an act together with other persons 
or in the company of other persons32. There must be a certain interdependence 
between the co-operating persons, if only psychological (psychological facilita-
tion, mutual motivation for specific behaviour). Moreover, it may be assumed that 
the criminality of the act of illegal border crossing in cooperation with other per-
sons, which justifies the introduction of criminal liability, has its source precisely 
in the fact of mutual interaction of persons, which may break mental barriers and 
facilitate such behaviour. 

Also, the mere “illegal stay” of a foreigner on the territory of Poland does not 
constitute an act punishable as a crime. On the other hand, such residence may in 
various aspects meet the the elements of an offence. Pursuant to Article 465(1)(1) 
of the Act on Foreigners, whoever stays on the territory of the Republic of Poland 
without having a legal title to do so shall be liable to a fine. The same provision, 
in its subsequent paragraphs, recognises as an offence a number of behaviours of 
a foreigner concerning their status on the territory of Poland33. Moreover, pursu-

30 It should be noted that the offence of illegal border crossing does not fall within the 
catalogue of offences excluded from the application of the principle of double criminality. In such 
a situation, both the attempt of this crime and the acts of incitement or aiding and abetting, if 
they occurred outside the territory of Poland, would have to be punished also in the place where 
they were committed. For obvious reasons, the Penal Code of the Republic of Belarus does not 
protect the Polish state border. Even if there is also a type of crime of illegal border crossing in 
the Belarusian Penal Code – it is about protecting Belarusian interests and the Belarusian border 
and not the Polish one. Thus, in view of the legal good, despite the formally similar presentation 
of this criminal act, there is no identity in terms of unlawfulness, and therefore the condition of 
double criminality is not met (leaving aside the alleged consent of the Belarusian authorities to the 
crossing of the Belarusian border by immigrants outside the formal border crossing points with 
Poland). 

31 Thus, cooperation in the breach of a protective barrier erected at the Belarusian border 
does not constitute the fulfilment of the elements of Article 264(2) of the Penal Code, as the barrier 
is already on the territory of Poland. Thus, cooperation in the crossing of the barrier is irrelevant 
with regard to the fulfilment of the elements of this offence.

32 Cf. D. Brodowski, Modal Znamię przemocy, podstępu i współdziałanie na przykładzie art. 
264 § 2 Kodeks karnego, ‘CzPKiNP’ 2022, Nos 1-2, pp. 99 ff. 

33 Such an offence is committed by anyone who: 
“2) upon request of the competent authorities, fails to produce a valid document entitling 

him/her to stay within the territory of the Republic of Poland, if required, 3) upon request of the 
competent authorities fails to demonstrate the financial resources or a document certifying that he/
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ant to Article 120(1) of the Act of 20 April 2004 on employment promotion and 
labour market institutions34 a foreigner who illegally performs work commits an 
offence punishable by a fine35.

On the other hand, it is an offence to enable or facilitate another person’s stay 
in the territory of Poland in violation of the law in order to obtain a pecuniary or 
personal benefit (Article 264a(1) of the Penal Code). The status of this offence is 
even more problematic than the offence of illegal border crossing. Since the stay 
itself can only be treated in terms of an administrative offence, it is difficult to 
consider the acts of aiding and abetting as punishable behaviour. In fact, crim-
inalisation of aiding and abetting illegal stay can only be a form of substitute 
criminalisation as it is impossible to target immigrants themselves with sanctions. 
Actions that create the conditions for and encourage illegal crossing, which, espe-
cially when it occurs on a mass scale, may lead to disruption of public order. In 
this perspective, criminalisation of aiding and abetting illegal residence would be 
a crime of abstract danger, at the far frontier of protecting the state border from 
illegal crossing. At the same time, this would have to mean that in the case of 
assistance given to persons who have crossed the border legally, but whose stay 
has subsequently become illegal, there would be no component of criminality. 

It is worth emphasising, however, that in the case of persons crossing the 
border without authorisation (including at a place not intended for that purpose), 
the use of the qualification ‘illegal border crossing’ is, from a legal perspective, 
an abuse. Indeed, the international refugee protection regime provides that a per-
son without a formal permit to enter the country may submit an application for 

she is able to obtain such funds in accordance with the law in order to cover: the maintenance costs 
during the foreigner’s stay within the territory of the Republic of Poland, his/her return travel to 
the country of origin or residence, transit through the territory of the Republic of Poland through 
a third country that will grant him/her a permit to enter that territory, 4) evades the obligation 
to replace or return a residence card, a Polish travel document for a foreigner, a Polish identity 
document for a foreigner or a permit for tolerated stay, 5) fails to submit a notification of loss of 
a residence card, a Polish travel document for a foreigner, a Polish identity document for a foreigner 
or a permit for tolerated stay within three days of the loss thereof, 6) fails to fulfil the obligation to 
leave the territory of the Republic of Poland within the period specified in a decision on imposing 
the return obligation on a foreigner or in a decision to extend the deadline for voluntary return, 7) 
fails to fulfil the obligation to report at specified intervals to the authority indicated in a decision to 
extend the deadline for voluntary return, 8) leaves the place of residence designated in the decision 
to extend the deadline for voluntary return, 9) has entered the territory of the Republic of Poland 
on the basis of a local border traffic permit and: resides outside the border zone within which the 
holder of the permit is authorised to stay, or has not left the territory of the Republic of Poland after 
the residence period specified in the permit has passed.

34 Consolidated text, Dz. U. (Journal of Laws) of 2023, item 735.
35 According to Article 2(1)(14) of this Act, a foreigner performs work illegally if: he does not 

have a valid visa or other document entitling him to stay in the territory of Poland (e.g. a residence 
card), his basis of stay excludes the performance of work (e.g. it is a visa issued for tourist purposes), 
he does not have an appropriate work permit, or if he is not exempted under specific provisions 
from the obligation to have a work permit.



 CRIMINALISATION OF IMMIGRATION LAW 311

international protection. In a situation where it is not possible to submit such 
an application at an official border crossing point, such an application may be 
submitted to the authorities after having crossed the border elsewhere. The right 
to international protection also entitles such a person, in specific situations, to 
cross the state border despite not having a specific permit – precisely in order to 
submit an application for international protection36. In such a case, however, this 
crossing of the state border cannot be considered unlawful behaviour. This also 
applies to persons who provide assistance to refugees. The stay of an applicant 
for international protection cannot be treated as illegal either, whereby provision 
of assistance for such a stay does not constitute fulfilment of elements of a crime.

 Only in a situation where a given person does not have a motive to apply for 
international protection and refugee status, or where he/she treats the submission 
of an application for such assistance in an obviously instrumental manner (know-
ing that he/she is not entitled to such protection), can an illegal border crossing 
be considered to have taken place. On the other hand, in the case of even instru-
mental submission of an application for international protection, the stay of such 
a person in Poland until the application is examined cannot be treated as illegal. 
During this procedure, the person has the right to stay in Poland – and the condi-
tions of this stay are set by the public authorities. Breach of these conditions (e.g. 
leaving the detention centre) does not make the stay of such a person in Poland 
illegal – the provision speaks of a stay “on the territory of the Republic of Poland 
in breach of the regulations”37. Such a person, during the examination of an appli-
cation for international protection, is staying on the territory of Poland legally, but 
breaches the obligation imposed on them on that territory to remain in a detention 
centre. The situation would be similar in the case of a foreigner residing legally in 
Poland, who would not comply with the criminal measure of prohibition to leave 
a specific place imposed on them. 

It is additionally worth emphasising that helping with transporting persons 
across the territory of Poland to a third country does not constitute the fulfilment 
of the offence of providing assistance in illegal stay. If such assistance was prom-
ised earlier, even before the illegal crossing of the border, the criminal liability 
for providing (mental) assistance to the offence under Article 264(2) of the Penal 
Code may come into play, provided, of course, that the illegal crossing of the bor-
der was of a qualified nature, as described in this provision. Crossing the border 
between Poland and a third country, provided that the crossing of the border was 
carried out in “cooperation with other persons” or by means of “violence, threat 
or deception” may also constitute criminal assistance. At the same time, mere 
assistance given to immigrants who have crossed the Polish border in violation 
of the law, consisting in their transport to a third country, does not constitute the 

36 See more in M. Grześkowiak, Transpozycja zasady non-refoulement do polskiego systemu 
ochrony uchodźców, ‘Studia Iuridica’ 2018, No. 76, pp. 199 ff. 

37 Article 264a of the Penal Code.
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fulfilment of the elements of assistance in illegal stay in the territory of Poland, 
provided that the aforementioned qualified elements of Article 264(1) of the Penal 
Code are not fulfilled.

On the other hand, any activity aiming at satisfying the needs of an immigrant 
illegally present on the territory of Poland is not “facilitation of stay”. Not every 
contact with such an immigrant or entering into certain social or economic rela-
tions with them constitutes “facilitation” of stay as such38. In the perspective of 
the elements of the offence under Article 264(2) of the Penal Code, it is therefore 
about the comprehensive permanent satisfaction of needs (housing, food, sani-
tation). Thus, helping an immigrant to move to another country is certainly not 
“facilitation of residence”. 

For obvious reasons, humanitarian aid given to an immigrant39 does not con-
stitute fulfilment of elements of the offence of “facilitating residence” either. This 
also applies to the case of the transfer of such assistance beyond the physical bar-
rier which is intended to prevent the movement of immigrants into the territory of 
Poland. In particular, the transfer of assistance in kind in this case does not imply 
the movement of specific goods beyond the national border. Indeed, the physical 
barriers stand on the territory of Poland, and the stay of the immigrants in front 
of these barriers is of a temporary nature and cannot be described as ‘residence’ 
within the meaning of Article 264(2) of the Penal Code. The essence of human-
itarian aid in such a case does not boil down to the perpetuation of the state of 
residence of immigrants in front of protective barriers, but only to the satisfaction 
of the basic life needs40. 

38 Although many authors point out that the general criminalisation of ‘providing assistance’ 
to an illegal immigrant was intended to have a deterrent effect on any contact with immigrants: 
“Contact with foreigners is supposed to be risky and may end in criminal charges” (statement by the 
Council of Europe Commissioner for Human Rights quoted in V. Mitsilegas, The Criminalization 
of Migration in the Law of the European Union. Challenging the Preventive Paradigm, (in:) 
G.L. Gatta, V. Mitsilegas, S. Zirulia (eds), Controlling Immigration Though Criminal Law. 
European and Comparative Perspective on ‘Crimmigration’, Hart 2021, Chapter 3. As a result, 
those who argue that it is EU law that has led to humanitarian aid being treated as a criminal 
act, although in countries particularly confronted with mass immigration this has been met with 
an unequivocally negative reaction from the courts (cf. the Italian or French court ruling. The 
French Constitutional Council introduced the source of the right to provide humanitarian aid on 
national territory from the principle of fraternity, which must be confronted with the protection of 
public order. Interestingly, however, they do not extend humanitarian aid to assistance in the illegal 
border crossing itself, narrowing it down exclusively to assistance given to immigrants already 
within the French Republic. The fraternity thus ends at the national border (Constitutional Council 
Decision No 2018/717-718 QPC of 6 July 2018). 

39 More extensively in A. Barczak, W. Wróbel, Udzielanie pomocy humanitarnej jako 
zachowanie (pierwotnie) legalne, ‘Iustitia’ 2022, No.1(47), pp. 14 ff. 

40 It should be noted that only a few EU Member States have chosen to introduce explicitly 
a non-criminalisation clause for humanitarian assistance as an exception to the general principle 
of criminalising the provision of assistance to unauthorised entry, transit and residence within 
the European Union (see Commission Staff Working Document. REFIT. Evaluation of the EU 
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Criminalisation of human trafficking is one of the instruments used to pre-
vent illegal immigration. This is reminiscent of the former US measure mentioned 
already, which excluded the possibility of granting residence in the US to women 
and children. It would seem that the reason for criminalising such behaviour is 
obvious, just as the harm to those who are victims of this practice is obvious. 
However, it should be borne in mind that the same laws that oblige that human 
trafficking be criminalised create the possibility of criminalisation. Indeed, the 
offence of trafficking can take two forms. One of them can be described as the 
proper offence of human trafficking. It boils down to behaviour consisting, inter 
alia, in transporting (or arranging transport for) and transferring to another coun-
try of persons who are subject to specific exploitation as a result of the use of 
violence, threats, dependence, exploitation of error or critical position, even with 
the consent of those persons. In this aspect, however, performing acts treated as 
human trafficking presupposes a certain degree of cooperation by the trafficked 
persons. This in turn leads to the conclusion that victims of human trafficking 
often formally become at the same time perpetrators of the crime of illegal border 
crossing in cooperation with other persons. However, there is a form of organising 
the illegal crossing of the border and their stay in the country in violation of the 
law, which does not really fall within the scope of this treaty crime. Rather, it is 
then the smuggling of people. Even if the organisers derive a financial benefit 
from their actions, there does not have to be a situation of exploitation (even if 
by deception) between them and the immigrants in every case. Indeed, these are 
situations where we are in fact dealing with a service paid for by equal partners. 
Those organising the transport of immigrants are paid just like any other trans-
port company. It is just that they operate outside the boundaries of the law. Their 
service is reduced solely to transporting and smuggling across the border. In such 
a case, if we speak of human trafficking, it is only by exploiting the critical situ-
ation of those who, having no legal means of reaching the European Union, will 
use illegal transport. Perhaps even in such a situation, it could be assumed that 
there is economic exploitation of those benefiting from such services. The sta-
tus of trafficked persons is different from that of those who have actually been 
smuggled into the European Union. The victims of trafficking may not even be 
victims, but are rather those who are complicit in the illegal border crossing, with 
what is being smuggled being themselves. 

Such smuggling does not constitute a separate offence under Polish law, but 
is sanctioned under Article 264(3) of the Penal Code. Immigrants, by necessarily 
collaborating in the illegal crossing of the border with the smugglers, then ful-
fil the elements of the offence under Article 264(1) of the Penal Code. It must, 
however, be established in each case under what circumstances an agreement on 

legal framework against facilitation of unauthorised entry, transit and residence: the Facilitators 
Package (Directive 2002/90/EC and Framework Decision 2002/946/JHA), Brussels, 22.3.2017, 
SWD(2017) 117 final.
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cooperation in illegal border crossing was concluded. This is because very often 
the decision to leave the country and take the risk of illegal immigration stems 
from the critical situation in which the person finds himself. And it does not 
have to be only a situation of imminent threat to life or health, but also a critical 
situation of an economic nature – lack of means to live, a wish to secure a living 
for oneself or one’s relatives or extreme poverty. In doing so, it is unacceptable 
to apply criteria that assume a different range of needs and standard of living for 
those who decide to immigrate compared to the way in which critical economic 
circumstances are defined in relation to their own nationals.

The crime of human trafficking is one in which illegal immigrants become 
victims of perpetrators, i.e. traffickers who organise, inter alia, the illegal cross-
ing of a border. The relationship between the perpetrators of trafficking and the 
victims of this crime is characterised by exploitation and abuse, whether of criti-
cal position or helplessness. Traffickers exploit the state of migrants’ helplessness, 
intimidation or errors. In doing so, it should be emphasised that not every organ-
ised illegal border crossing amounts to human trafficking. Even if the organisers 
derive a financial benefit from their actions, there does not necessarily have to 
be an exploitative situation (even if by deception) between them and the migrants 
in every case. In such a situation, the term human smuggling rather than human 
trafficking should be used. 

The problem regarding human smuggling and trafficking is that it should in 
fact be linked to cross-border organised crime, so that humanitarian aid and assis-
tance provided to family members (next of kin) are excluded from the scope of 
criminalisation. Meanwhile, it should be noted that, in addition to humanitarian 
aid, it is problematic from the perspective of the principles of criminal responsi-
bility to extend the scope of criminalisation also to next of kin providing assis-
tance to migrants’ residence or border crossing. This assistance is often motivated 
by the desire for family reunification. This is a motive so strong that it is difficult 
to imagine that state law would be able, even with sanctions, to exclude this type 
of action. It is reminiscent of the exclusion of punishment of next of kin in the case 
of criminal acts against the administration of justice. It does not make a signifi-
cant difference whether someone is helping a loved one to avoid criminal liability 
or to avoid deportation or cruel living conditions and sometimes persecution in 
the country of origin. There is no doubt in my mind that in such a situation, given 
the provision of Article 1(3) of the Penal Code, i.e. the principle of fault, criminal 
liability of the next of kin will be excluded due to the impossibility of attribut-
ing fault to them. This applies in particular to the type of offence of aiding and 
abetting illegal residence for the purpose of personal gain. It is, moreover, char-
acteristic that this attainment of personal benefit is an original idea of the Polish 
legislator, as such criminalisation is not required by the Palermo Protocol.

It is interesting to note that the Palermo Protocol, in Article 5, clearly indicates 
that immigrants should not be subject to criminal liability for offences related to 
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trafficking (smuggling) in human beings, they will be the victims of the commis-
sion of these crimes, although at the same time the same Protocol declares the 
autonomy of States Parties in the introduction of criminal provisions for immigra-
tion-related offences that are not trafficking (smuggling). There are differences 
of opinion among commentators on the Protocol as to whether immigrants can 
be held criminally liable for simply crossing the border illegally or staying in the 
country without proper authorisation. This is particularly the case for immigrants 
smuggling other immigrants. The Legislative Guide for the Implementation of the 
Protocol indicates that the obligation to criminalise under the Protocol applies to 
those who organise smuggling within organised criminal groups and not to the 
immigrants themselves, even if the commission of the offence depends on the ille-
gal crossing of the border or the illegal stay of the latter. The mere illegal crossing 
of a border may be considered a crime in some countries, but it is not a mani-
festation of organised crime. It is also worth noting the position of the Canadian 
Supreme Court, which dealt with the question of the scope of criminalisation 
under the Protocol. This scope does not include mutual assistance provided by 
refugees themselves, family assistance and the objective of family reunification 
and humanitarian aid. 

Also Directive 2011/36/EU declares – albeit in a less emphatic manner – that 
victims of human trafficking are not punished for the mere illegal crossing of the 
border and illegal stay41. A more categorical statement was made by the CJEU in 
a completely different context, indicating that criminalisation of migrants for the 
crime of illegal border crossing or illegal stay is contrary to the aims that the EU 
Return Directive is supposed to pursue. In the case of El Dridi v Italy, an immi-
grant was convicted of being in Italian territory without authorisation. The CJEU 
stated that a criminal sanction cannot be introduced when an immigrant has not 
left the territory despite an order to return. Rather, the State should enforce this 
order, as punishment leads to a delay in enforcement and is therefore contrary to 
the purpose of the Return Directive 2008/115/EC. In this rather perverse way, the 
CJEU considered that the introduction of criminal liability of immigrants them-
selves for the act of illegal stay or illegal crossing of the border is contrary to EU 
law42. 

Victims of human trafficking cannot at the same time be perpetrators of the 
crime of illegal border crossing in cooperation with other persons. Leaving aside 

41 Article 8: Non-prosecution or non-application of penalties to victims Member States shall, 
in accordance with the basic principles of their legal systems, take the necessary measures to 
ensure that competent national authorities are entitled not to prosecute or impose penalties on 
victims of trafficking in human beings for their involvement in criminal activities that they have 
been compelled to commit as a direct consequence of being subjected to any of the acts referred 
to in Article 2.

42 Case C-61/11 PPU, Hassen El Dridi, alias Soufi Karim, ECLI:EU:C:2011:205. A similar 
decision was reached in C-329/11, Alexandre Achughbabian v Préfet du Val-de-Marne, 
ECLI:EU:C:2011:807. 



316 WŁODZIMIERZ WRóBEL

the inadmissibility of combining the procedural roles of the victim and the per-
petrator of the same offence, it must be considered that the introduction of the 
prohibited act type of trafficking in human beings must have meant a normative 
exaggeration that the victims of this offence cannot be ascribed guilt due to the 
assumed situation of exploitation in the realisation of the elements of the offence 
of trafficking in human beings. Such an interpretation also makes it possible to 
meet the already mentioned requirements of the Court of Justice of the EU to 
ensure the effectiveness of the Readmission Regulation. Indeed, it should be 
borne in mind that victims of human trafficking do not automatically enjoy ref-
ugee status and international protection. They may therefore be subject to read-
mission procedures. 

It is worth emphasising in this context that the main international instrument 
against trafficking in human beings, the Palermo Protocol, focuses in principle 
on the perpetrators of this crime and not on its victims. There is no mention of 
specific guarantees for victims – in terms of their treatment, right to asylum or 
protection from expulsion. There is only a small mention of the possibility of 
providing temporary residence rights for the duration of criminal proceedings 
against perpetrators of trafficking. At the same time, this situation makes the 
anti-trafficking instruments contained in the Protocol ineffective. It is obvious 
that a victim of human trafficking, due to the fear of deportation, will not be 
willing to report the fact of committing such a crime to law enforcement author-
ities or to testify against their perpetrators. The state itself thus pushes victims of 
trafficking into an illegal grey area, only reinforcing their degree of dependence 
on traffickers.

Commentators on EU immigration policy stress that the introduction of 
criminalisation of human trafficking was in fact a way of limiting the influx 
of migrants. It is also stressed that, as a result of the adoption of the Palermo Pro-
tocol and the introduction of international instruments to combat human traffick-
ing, it has perversely and paradoxically worsened the situation of migrants, i.e. 
victims of trafficking, and made border crossing even more dangerous for them43. 
The criminalisation of illegal border crossing and stay may in effect lead to the 
stigmatisation of an entire group as dangerous persons. It is also worth bearing 
in mind that very often migrants, being objects or victims of trafficking, enter 
a shadow zone after being trafficked illegally across the border – they cannot be 
visible to the public authorities of a country, which necessarily draws them into 
the danger space of organised crime or other social dysfunctions.

Another consequence of the Palermo Protocol also involves the creation of 
a normative basis for the privatisation of border control. The destination coun-
tries, which are better organised in terms of transport and are richer, oblige their 
own transport companies to carry out checks on immigrants on the territory of 

43 See V. Mitsilegas, 2021, op. cit., Chapter 3.
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the foreign country by applying their restrictive immigration laws, which in fact 
leads to the privatisation of this control and pushes immigrants out of official and 
safe transport channels. This is because refugees and economic migrants can-
not, as a rule, show that they have the right documents to enter the destination 
country. These documents should be issued by the country they wish to flee, e.g. 
because of political persecution. Moreover, private transport corporations are not 
entitled to receive applications for international assistance. Thus, by privatising 
border control, the state is in effect exempting itself from compulsory refugee 
procedures guaranteed by international treaties. This is all the more so because, 
most often, international protection instruments cannot be used in the place from 
which one wants to come – they only appear at the border. 

As highlighted earlier, illegal border crossing is a characteristic way of car-
rying out another crime – human trafficking and slavery. The state of slavery 
is often conditioned by physical and geographical remoteness from the place of 
permanent residence and natural social and cultural (linguistic) environment. It 
is this state of remoteness which makes it impossible to realistically return from 
this state and break out of a relationship of dependency that limits individual free-
dom, that leads to a state of enslavement and objectification. This objectification 
and state of dependence also means the relocation of the individuals concerned 
to a place where they themselves are unable to protect their own interests. The 
dynamic characteristic of human trafficking (transport, delivery, transfer) directly 
suggests a change of location that excludes the simple breaking of a dependency 
relationship. In this perspective, the illegal crossing of the border makes the pos-
sibility of return considerably more difficult, especially when the disclosure of 
this illegal crossing can realistically entail detention in a centre and thus depri-
vation of liberty. Paradoxically, the policy of a state protecting its borders and 
controlling the stay of persons on its territory may increase the volume of victims 
of the crime of human trafficking from the perpetrators of this crime. Illegally 
crossing more borders becomes a means of dependency increasing the degree of 
objectification of these victims. 

Saturation of immigration law with procedures and measures characteristic 
of criminal law is a completely different issue44. The system is created for immi-
grants crossing the borders illegally and based mainly on detention centres, where 
they are basically housed as in prisons. This makes the real punishment for cross-
ing the border illegally, but at the same time for being a victim of the crime of 
human trafficking, a disguised prison sentence, consisting in fact of a forced stay 
in a detention centre. Indeed, these centres are the main instrument for dealing 
with the wave of immigration, also to the extent that it is necessary to carry out 
administrative actions related to the possible protection granted to refugees. Para-

44 A.R. Ackerman, M. Sacks, R. Furman, The New Penology Revisited: the Criminalisation 
of Immigration as a Pacification Strategy, ‘Justice Policy Journal’ 2014, No. 1(11), pp. 3 ff. 
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doxically, therefore, the protection of victims of the crime of trafficking turns into 
a quasi-punishment applied under immigration law, which is subject to a process 
of criminalisation. 

Illegal border crossing by an immigrant does not constitute a crime, but only 
a misdemeanour. This also applies to leaving the territory of the Republic of 
Poland in a place not intended for this purpose or without the appropriate authori-
sation (this is the case with the internal borders of the Schengen Agreement coun-
tries). The criminalisation of immigration law, however, makes the mere illegal 
crossing of the border an implicit premise for detention of an immigrant, once 
apprehended, in a closed, guarded centre, which is a form of deprivation of lib-
erty, albeit not called a punishment. This is an unambiguous use of criminal law 
measures to combat illegal immigration. It should be emphasised here that the 
guarantee instrument, characteristic of criminal law, is not preserved in this case. 
Thus, the guilt of the immigrant for the act of illegally crossing the border is not 
proven. The fact that under criminal liability, e.g. as a victim of human traffick-
ing, such an illegal border crossing could not be treated as a crime is irrelevant. 
Immigration law also does not know the institution of a statute of limitations for 
the act of illegal border crossing45. 

It is also argued that the decision on readmission of an immigrant is in fact 
similar to the punishment of banishment (expulsion outside the territory), which 
is still provided for in some penal codes (e.g. the Czech Penal Code – although in 
practice this punishment does not function in the Czech Republic). In essence, the 
administrative measure of readmission of a person who has illegally entered the 
territory of the country and the penalty of expulsion linked to the commission of 
the criminal act of illegally crossing the border can be very similar. However, it is 
predominantly administrative in nature, related to enforcing the effectiveness of 
the administrative norms prohibiting the crossing of the state border by foreign-
ers without the appropriate authorisation. Readmission would, however, change 
its nature if it were used as an administrative measure imposed on aliens legally 
present in the country who have committed a crime or a misdemeanour, which 
may constitute a premise in itself for declaring their stay illegal and expelling 
them from the country (readmission). This is the systemic solution adopted in the 
USA. In such a case, indeed, readmission becomes an additional punishment for 
the commission of a crime by a foreigner and its application would raise funda-
mental constitutional problems, due to the procedure for the application of read-
mission (administrative courts, administrative procedure devoid of the guarantee 
elements of the criminal procedure). Such a punishment of “banishment” also 

45 It should be noted, however, that the crossing of the border by a foreigner under the 
procedure for readmission of a foreigner to Poland, as the first country in which they submitted an 
application for international protection, does not have the character of an “illegal border crossing”. 
Therefore, it cannot constitute a premise for the application of detention in a guarded centre.
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raises reservations in the perspective of the constitutional principle of equality. 
This is because it cannot be imposed on its own citizens. 

It is also out of the question to treat it as a specific protective measure – as this 
would have to lead to the acknowledgement that it is possible to apply administra-
tive instruments leading to the removal of a foreigner from the territory of a given 
country at any time, regardless of the nature of the committed act and the actual 
degree of danger related to the person concerned. This contradicts the essence of 
protective measures and also the inclusion of the foreigner in the constitutional 
protection of their fundamental rights and freedoms. On the basis of the idea of 
the rule of law, it cannot be assumed that a foreigner, by the very fact of lacking 
citizenship, may be covered by the presumption of “danger”, which could justify 
the application of readmission (deportation) in every case of violation of the law 
by a foreigner in a given country, especially when their stay is legal. 

The permissibility of the measure of deportation of a foreigner legally resid-
ing on the territory of a country, if they have committed some crime in that coun-
try, is based on the profound assumption that this foreigner does not enjoy full 
constitutional rights and in principle remains under control at all times – it is 
therefore permissible at all times to check and assess the degree of danger that 
may be associated with the presence of the foreigner. Indeed, even their legal stay 
is treated as conditional – revocable at any time in the event that they violate the 
country’s legal order. The foreigner’s status is therefore permanently insecure, 
and they may in a sense be subject to constant scrutiny and verification of the pos-
sible degree of threat that is associated even with their legal residence, this threat 
being a very under-defined category as it is not clear what goods and values the 
foreigner is supposed to threaten. Sometimes when listening to politicians, one 
gets the impression that they openly state that the threat is the “otherness” itself, 
expressed in foreign customs and traditions, and the discomfort of confronting 
this otherness. 
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Abstract

The subject of the article is the problem of limitation periods for expunging 
a conviction in Polish criminal law in a situation where a fine or restriction of liberty was 
imposed. The study evaluates the current state of the law, which provides for expunging 
a conviction imposing a fine with the lapse of one year from the enforcement of the 
penalty, its remittance or the expiration of the limitation period for its enforcement, and 
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SŁOWA KLUCZOWE

zatarcie skazania, grzywna, kara ograniczenia wolności, kary kumulatywne

The institution of expungement of a conviction involves the adoption of the 
fiction that a person has not been convicted1. It involves removal of information 
about a person’s conviction from the National Criminal Register. As a result of 
such expungement, the status of a convicted person is reinstated to the status 
of having no criminal record, which results in state authorities not being able to 
apply to that person restrictions provided for convicted persons.

The institution of expunging a conviction is not directly anchored in the Con-
stitution of the Republic of Poland, but it is linked to the principle of humanitari-
anism2. Expungement has a tradition in Polish criminal law3. It was known in the 
1932 and 1969 Penal Codes and is present in the current Penal Code, although it 
was regulated differently in all of these codes. 

The Penal Code of 1932, in Article 90, introduced the expungement of a con-
viction, as a rule, by a court decision, which could be made at the request of 
the convicted person after the lapse of 10 years from the enforcement or remit-
tance of the conviction or from the expiration of the limitation period for the 
enforcement of the conviction, or from the release of the person from a security 
institution4. At the same time, ordering the expungement of a conviction by the 
court was not mandatory5. The 10-year term was the same for each conviction 
regardless of what punishment was imposed on the offender. However, the pun-
ishment inflicted on the offender was relevant to the application of the principle 
of simultaneous expungement of all convictions, which covered only situations 
where a prison sentence was imposed on the offender for a new crime (Article 
90(3) of the 1932 Penal Code). A conviction for a new crime with a different pun-

1 M. Błaszczyk, Instytucja zatarcia skazania w polskim prawie karnym, ‘Studia Iuridica’ 
2006, No 46, p. 9; L. Gardocki, Prawo karne, Warsaw 2021, p. 226. 

2 A. Zientara, Sporne problemy dotyczące wyłączenia możliwości zatarcia skazania na 
podstawie art. 106a k.k., ‘Przegląd Sądowy’ 2010, No. 3, p. 96; T. Pilikowski, Istota zatarcia 
skazania jako zdarzenie prawne, ‘Prokuratura i Prawo’ 2021, No. 9, p. 93; M. Błaszczyk, 
A. Zientara, Przed Art. 106, (in:) M. Królikowski, R. Zawłocki (eds), Kodeks karny. Vol. I. Część 
ogólna. Komentarz. Art. 1–116, Warsaw 2021, p. 1371.

3 M. Błaszczyk, 2006, op. cit., p. 10
4 The Penal Code of 1932 knew the institution of expungement of a sentence by operation of 

law. It applied to the imposing a punishment with conditional suspension of its execution, unless 
the execution of the punishment was ordered. In such a case, the expungement of the sentence 
occurred at the expiration of 3 months after the end of the probation period. 

5 J. Makarewicz, Kodeks karny z komentarzem, Lviv 1938, p. 284. 
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ishment could be taken into account by the court when deciding whether to grant 
the expungement6. 

The time periods for expungement were regulated differently in the 1969 
Penal Code. According to its Article 111, they varied depending on what punish-
ment was imposed on the offender. In the case of a prison sentence, expungement 
occurred after the lapse of 10 years from the enforcement or remittance of that 
sentence or from the expiration of the limitation period. And in the case of a fine 
or restriction of liberty, the conviction was expunged with the lapse of 5 years 
from the enforcement or remittance of the sentence or from the expiration of 
the limitation period. In principle, the expungement of a conviction occurred by 
operation of law and did not require a court decision7. At the same time, the Code 
introduced the possibility of expungement of a conviction already after the lapse 
of 5 years (and therefore before the expiration of the time limit for expungement of 
a conviction by operation of law) by a court acting at the request of the convicted 
person, if at that time he or she complied with the law and was given a sentence 
of imprisonment not exceeding 2 years. The Penal Code did not provide for the 
possibility of shortening the period required for the expungement of a sentencing 
imposing a fine or restriction of liberty. 

Initially, the 1997 Penal Code provided for solutions similar to those under the 
previous Penal Code. As a rule, expungement of all convictions by operation of 
law was adopted after the lapse of 10 years in the case of imprisonment (fix-term 
imprisonment, 25 years and life imprisonment) and after the lapse of 5 years in 
the case of fines and restrictions of liberty. The time limits are calculated from 
the enforcement or remittance of the penalty or from the limitation period on its 
enforcement, and in the case of life imprisonment from its recognition as exe-
cuted, from its remittance or from the expiration of the limitation period on its 
enforcement. The 1997 Penal Code also provided for the expungement of a con-
viction by virtue of a court decision. Unlike the 1969 Penal Code, however, the 
possibility of shortening the period needed to expunge a conviction applied not 
only to imprisonment, but also to fines and restriction of liberty. According to 
the original wording of Article 107 of the 1997 Penal Code, if the imposed sen-
tence of imprisonment did not exceed 3 years, the court could, at the request of 
the convicted person, order the expungement of the conviction after just 5 years, 
provided the convicted person complied with the law during that period. On the 
other hand, if a fine or restriction of liberty was imposed, the court could, at the 
convict’s request, order the expungement of the conviction after just 3 years. 

The above-mentioned wording of Article 107 of the Penal Code was in effect 
until the entry into force of the Act of 20 February 2015 amending the Penal Code 

6 B.J. Stefańska, Zatarcie skazania, Warsaw 2014, p. 152. 
7 J. Bafia, (in:) J. Bafia, K. Mioduski, M. Siewierski (eds), Kodeks karny. Komentarz, 

Warsaw 1971, p. 270.
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and certain other laws8. This amendment led to the shortening of the period 
needed to expunge a fine or restriction of liberty conviction. According to the 
amended Article 107(4) of the Penal Code, the expungement of a conviction by 
operation of law for a penalty of restriction of liberty occurs with the lapse of 3 
years from the enforcement or remittance of that penalty or from the expiration of 
the limitation period for its enforcement. However, in the case of a fine, the period 
is even shorter and is only 1 year (Article 107(4a) of the Penal Code). In addition, 
by virtue of the 2015 amendment, the possibility of expungement of a conviction 
by virtue of a court decision was excluded in the case of fines and restriction of 
liberty sentences. Currently, analogous to the 1969 Penal Code, the possibility 
of reducing the period needed to expunge a conviction applies only to a prison 
sentence. 

As I pointed out in one of my earlier publications9, in the context of short-
ening of the time period for the expungement of fine and restriction of liberty 
convictions, the legislator’s abandonment of the possibility of early expungement 
of a conviction by court order was a rational solution. With such short time peri-
ods – one and three years – introducing the possibility of shortening them, given 
the time needed for the court to decide the case, is not reasonable. 

The legislator’s decision to shorten the time periods for expungement of a con-
viction for a restriction of liberty and a fine is more difficult to assess. 

On one hand, it seems reasonable to differentiate the time periods for expung-
ing a conviction in relation to the type of punishment imposed on the offender. 
The more lenient the punishment, the smaller the additional inconveniences asso-
ciated with it, for example, in the form of an entry in the National Criminal Reg-
ister, should be. On the other hand, in the state of law prior to the amendment, in 
the case of a sentence of imprisonment not exceeding 3 years, the expungement of 
the conviction by a court decision could take place after a period of 5 years, which 
was identical to the period required for expungement of a conviction for restric-
tion of liberty and a fine. In addition, in the case of a sentence of imprisonment 
with a conditional suspension of its enforcement for a probation period of less 
than 5 years, prior to the 2015 amendment, the conviction was expunged more 
quickly than in the case of a fine sentence, because it occurred already after the 
lapse of 6 months from the end of the probation period (Article 76(1) of the Penal 
Code). Such a solution was not appropriate, since a person who was given a fine 
or a sentence of restriction of liberty and against whom the court did not order 
the expungement of the conviction earlier, faced longer lasting consequences of 
the conviction related to inclusion in the National Criminal Register than a person 
sentenced to a more severe punishment – imprisonment. After the entry into force 
of the 2015 amendment, such a situation is no longer the case with the imposition 

8 Dz. U. (Journal of Laws) of 2015 item 396, hereinafter referred to as “the 2015 amendment”.
9 A. Zientara, Nowelizacja kodeksu karnego w zakresie zatarcia skazania, ‘Studia Iuridica’ 

2016, No. 65, p. 191.
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of a fine. This is because in such a case the expungement of the conviction now 
occurs after a year. On the other hand, in the case of the imposition of a sentence 
of imprisonment with conditional suspension of its enforcement, the expunge-
ment of the conviction occurs only after 6 months10 from the end of the probation 
period – and the shortest probation period is 1 year. Thus, the period for expung-
ing a fine conviction is shorter than the period required for expunging a condi-
tionally suspended prison sentence. 

However, the 2015 amendment led to inconsistent time periods for the 
expungement of felony and misdemeanour convictions. According to Article 
46(1) of the Misdemeanour Code, “a punishment shall be considered null and 
void after the lapse of 2 years from the enforcement, remittance or limitation 
period on enforcement of the punishment.” This means that the time period for 
expungement of a misdemeanour punishment is longer than the time period for 
expungement of a felony fine conviction, which is only 1 year. The literature11 
has rightly assessed it as an inconsistency that requires legislative intervention. 
This inconsistency is particularly evident in the case of fiscal felonies and misde-
meanours. According to Article 52(1) of the Fiscal Penal Code, the sentence for 
a fiscal misdemeanour is considered to be non-existent with the lapse of 2 years 
from the enforcement, remittance or the expiration of the limitation period of its 
enforcement. On the other hand, for calculating the time periods for expungement 
of a conviction for fiscal felonies, pursuant to Article 20(2) of the Fiscal Penal 
Code, Article 107 of the Penal Code applies. So in the case of an adjudication of 
a fine for a fiscal felony, the expungement of the conviction will already occur 
with the lapse of one year from the enforcement or remittance of the punishment 
or from the expiry of the limitation period for its enforcement. Thus, the punish-
ment of a fine for a fiscal misdemeanour (and therefore for conduct less harmful 
than a felony) will be expunged after a period longer than the time required to 
expunge a conviction of a fine for a fiscal felony. 

This inconsistency was noticed by the Ministry of Justice several years 
ago. During the eighth term of the government (2015-2019), a bill was drafted 
to amend the Fiscal Penal Code12, which planned to repeal Article 107(4a) and 
equalize the period required to expunge a fine conviction and a restriction of lib-
erty conviction, setting it at 3 years counted from the enforcement or remittance 

10 From 1 October 2023, i.e. from the entry into force of the Law of 7 July 2022 on amendments 
to the law – Penal Code and certain other laws (Dz. U. (Journal of Laws), item 2600), the period 
will be extended from 6 months to 1 year. 

11 W. Górowski, Chapter 3. Grzywna, (in:) W. Wróbel (ed.), Nowelizacja prawa karnego 
2015. Komentarz, Kraków 2015, p. 81; M. Błaszczyk, A. Zientara, Komentarz do art. 107, (in:) 
M. Królikowski, R. Zawłocki (eds), Kodeks karny. Vol. I. Część ogólna. Komentarz. Art. 1–116, 
Warsaw 2021, p. 1397.

12 Draft number on the list of the Government Legislation Center – UD 188, draft of 18 April 
2019, available at https://legislacja.gov.pl/docs//2/12319850/12561944/dokument391547.pdf 
(accessed 27.07.2023).
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of the punishment or from the expiry of the limitation period for its enforcement. 
The explanatory memorandum to the draft indicates that it is unreasonable for 
a misdemeanour conviction to be expunged after a period twice as long as the 
expungement of a fine imposed for a crime. It was also considered unreasonable 
to introduce the same periods for expunging a conviction in felony and misde-
meanour cases. Therefore, it was intended to extend the period of expungement of 
a criminal conviction imposing a fine by equating it with the period of expunge-
ment of a restriction of liberty conviction (3 years). This bill was not presented to 
the Polish Parliament due to the end of its term. 

The idea of amending the Fiscal Penal Code and amending the Penal Code 
with regard to the time period for expunging a fine conviction was returned to 
in the next parliamentary term. A draft providing for an identical amendment to 
Article 107 of the Penal Code and containing identical justification was again 
the subject of work at the Ministry of Justice13. However, it was withdrawn. As 
a result, the legal status introduced by the Law of 20 February 2015 remains in 
force. Also, the Law of 7 July 2022, amending the Penal Code as of 1 October 
2023, does not provide for changes in the period of expungement of criminal con-
victions imposing fines. 

The Ministry of Justice’s proposed amendment to Article 107 of the Penal 
Code addresses the problem of faster expungement of a felony conviction com-
pared to a misdemeanour conviction by extending the time limit for a felony con-
viction imposing a fine.

However, another solution to this problem is possible – shortening the period 
for expunging a misdemeanour conviction14. The period for expunging a mis-
demeanour conviction currently stands at 2 years and is longer than the period 
needed to expunge a felony conviction that may have not resulted in a fine. This 
is because it is possible to have a felony conviction in which the court waives 
punishment. A conviction for a crime in which punishment is waived is subject to 
entry in the National Criminal Register and is expunged with the lapse of one year 
from the final judgment. Thus, even if Article 107 of the Penal Code is amended 
in the way proposed by the Ministry of Justice, there will be no situation in which 
any conviction for a crime will be subject to expungement within a period shorter 
than that of a misdemeanour punishment. Reducing the time period required for 
expunging a misdemeanour conviction to 1 year would bring the time period for 
expunging a misdemeanour conviction on par with the time period for expunging 
a felony conviction imposing a fine and the time period for expunging a convic-
tion related to waiving the felony punishment. 

13 Draft of 3 March 2022, No. UD357, available on website of the Government Legisla-
tion Center – https://legislacja.gov.pl/projekt/12357450/katalog/12860114#12860114 (accessed 
27.07.2023).

14 Such a proposal was made in W. Górowski, 2015, op. cit., p. 81.
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In the explanatory memorandum to the two draft amendments to Article 107 
of the Penal Code described above, the view was expressed that the introduction 
of the same periods for expunging convictions in felony and misdemeanour cases 
is unreasonable. Such an assessment is most likely related to the degree of social 
harm of misdemeanours, which, as a rule, is lower than that of felonies. Thus, it 
might seem right that a person who has committed an act causing minor social 
harm should obtain the status of a person without a criminal record earlier than 
a perpetrator of a crime, i.e. a more harmful act. However, it is important to con-
sider the different legal consequences of a felony conviction and a misdemeanour 
conviction. First of all, only final misdemeanour convictions are recorded in the 
National Criminal Register15. On the other hand, in the case of felonies, this applies 
to all convictions regardless of the sentence imposed16. In addition, a felony con-
viction can cause much more serious consequences in the professional sphere of 
a convicted person than a misdemeanour punishment situation. This is due to 
the fact that the regulations governing certain professions or certain functions 
exclude convicted persons from practicing them; this depends on the regulation: 
it may involve any crime, an intentional crime or a crime of a certain type17. As 
a rule, however, such effects do not arise from punishment for a misdemeanour. 
However, there are exceptions to this – for example, in Article 166(1) sentence 1 
of the Law of 27 July 2001. The Law on the Common Court System18 indicates 
that “the mandate of a juror expires in the event of a final conviction for a felony 
or misdemeanour, including a fiscal felony or misdemeanour.” A conviction for 
a misdemeanour is taken into account when examining whether a person demon-
strates “impeccability of character,” which is required for certain positions. How-
ever, perpetration of even several misdemeanours does not automatically assume 
that the candidate does not possess this trait19. In view of the above, it seems 
reasonable to argue that if identical time periods were introduced for expunging 
a misdemeanour conviction and a felony conviction imposing a fine, the ailment 
associated with a felony conviction would still be much higher. 

The explanatory memorandum to the ministerial draft amendments to Arti-
cle 107 of the Penal Code indicated that the proposed change would lead to the 
legal status as it was until 21 March 2015. This view cannot be agreed with. The 
Ministry of Justice planned to introduce a uniform ex lege time period of 3 years 
for expunging a conviction imposing a fine and a conviction restricting liberty. 

15 Cf. Article 1(2)(7) of the Act of 24 May 2000 on the National Criminal Register (Dz. U. 
(Journal of Laws) of 2023, item 1068).

16 Cf. ibidem, Article 1(2)(1).
17 Examples of regulations are given, for example, in: T. Pilikowski, 2021, op. cit., pp. 91–92.
18 Consolidated text, Dz. U. (Journal of Laws) of 2023, item 217, as amended.
19 Cf. for example, judgment of the Supreme Court of 15 March 2018, III KRS 3/18. On the 

concept of “impeccability of character” see also G. Ławnikowicz, S. Pilipiec, Nieskazitelność 
charakteru i nieposzlakowana opinia w prawie prawniczych samorządów zawodowych, ‘Annales 
Universitatis MCS Lublin’ 2016, Series G, Vol. LXIII.
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Meanwhile, in the legal state before the entry into force of the amendment of 20 
February 201520, the expungement of a fine or restriction of liberty conviction 
by operation of law occurred with the lapse of 5 years from the enforcement or 
remittance of the punishment or from the expiration of the limitation period. On 
the other hand, after the lapse of 3 years, the court could order the expungement 
of the conviction at the request of the convicted person. The Ministry of Justice’s 
proposals therefore did not constitute a return to the legal status previously in 
force, which was less favorable to convicted persons than the solutions advocated 
by the Ministry.

The current time period for expunging a criminal conviction imposing a fine 
of 1 year may seem very short. However, it is worth mentioning that it was ini-
tially planned to be a period of only six months, calculated from the moment of 
enforcement, remittance or expiration of the limitation period for the enforcement 
of the conviction, and it was to apply to both the fine and the penalty of restriction 
of liberty21. The explanatory memorandum indicates that the draft for such an 
amendment to Article 107(4) of the Penal Code was intended to give priority to 
penalties other than imprisonment.

The Ministry of Justice’s proposal to extend the expiration date for fines to 
3 years would again lead to a situation where in some cases a suspended prison 
sentence would be expunged earlier than a fine. This is not an acceptable solution, 
as a fine conviction should be expunged earlier than a more severe punishment, 
i.e. imprisonment. 

In view of the above, a better solution to the inconsistency associated with 
the longer period for expunging a conviction for a misdemeanour compared to 
the period required to expunge a felony conviction imposing a fine is to shorten 
the period for expunging a misdemeanour conviction to 1 year counted from the 
time after the enforcement, remittance or expiration of the limitation period of 
the punishment.

Another problem related to the expungement of a fine or restriction of liberty 
sentence involves the possibility of imposing these punishments in addition to 
imprisonment. Article 107 of the Penal Code ties the period needed to expunge 
a conviction to the type of punishment imposed (imprisonment, restriction of 
liberty and fine), but does not indicate how to calculate the period in the situation 
of a conviction in which two punishments were imposed. The Penal Code allows 
the imposition of a fine or restriction of liberty in addition to imprisonment. The 

20 The law entered into force on 1 July 2015. However, some amendments came into effect at 
different times, and this was the case with the amendment to Article 107 of the Penal Code, which 
amended the Penal Code on the day after the date of its promulgation, i.e. 21 March 2015. 

21 Government bill on amendments to the law – Penal Code and certain other laws, Print 
No. 2393, 7th term of the Polish Parliament, available on the website of the Parliament of the 
Republic of Poland https://www.sejm.gov.pl/sejm7.nsf/PrzebiegProc.xsp?id=AE8BCC6CA-
5B2782EC1257CDE003CC471 (accessed 27.07.2023).
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time periods for expunging a conviction for each of these punishments are dif-
ferent, and, in addition, the wording of Article 107 of the Penal Code ties the 
start of the time period to the moment when the sentence is enforced, remitted 
or the limitation period has expired. In the case of a conviction involving cumu-
lative punishments, the enforcement of each of these penalties or the statute of 
limitations on each enforcement will occur at a different time. Therefore, in the 
situation of a conviction involving cumulative penalties, the problem arises not 
only from what period to take into account, but also from when exactly the time 
period begins to run.

Undoubtedly, the institution of the expungement of a conviction applies to the 
conviction as a whole, and not to individual punishments22. Therefore, it is not 
possible to count the expungement of a conviction separately for each of these pen-
alties. It is impermissible, for example, to consider that after the expiration of the 
time period for the expungement of a fine conviction, and before the expiration of 
the time period for the expungement of the conviction in the part concerning the 
imprisonment penalty, the information on the fine is removed from the National 
Criminal Register, and the information on the imposed imprisonment penalty 
will remain in the register until the imprisonment punishment is expunged. 

Imposition of a sentence of restriction of liberty in addition to imprisonment 
is possible under Article 37b of the Penal Code, which introduces the institution 
of the so-called mixed punishment (sequential, linked, combined punishments, 
sequence of punishments)23.

Imposition of a fine in addition to imprisonment is possible in several cases:
1) under Article 33(2) of the Penal Code, i.e., when the perpetrator of the 

crime acted with the aim of achieving a financial gain or achieved such a gain 
(the imposition of a fine on this basis is possible only in addition to the so-called 
fixed-term imprisonment);

2) under Article 71(1) of the Penal Code, i.e. in a situation where there has 
been a conditional suspension of imprisonment and imposing a fine in addition to 
imprisonment based on other grounds is not possible;

3) under Article 289(4) of the Penal Code;

22 B. J. Stefańska, Komentarz do art. 107, (in.) R.A. Stefański (ed.), Kodeks karny. Komentarz, 
Warsaw 2023, Legalis, para. 20; A. Grześkowiak, Komentarz do art. 107, (in:) A. Grześkowiak, 
K. Wiak (eds), Kodeks karny. Komentarz, Warsaw 2021, Legalis, para. 3.

23 The institution under Article 37b of the Penal Code is called variously. It is also problematic 
whether it is one penalty or two penalties imposed cumulatively – see B.J. Stefańska, Zatarcie 
skazania obejmującego kary orzeczone kumulatywnie, ‘Ius Novum’ 2022, No. 1, pp. 120–122; 
B. Czarnecka-Dzialuk, Kary kombinowane – kary pozbawienia wolności i kary ograniczenia 
wolności orzekane na podstawie art. 37b k.k. Zagadnienia teoretyczne i praktyka orzecznicza, 
Warsaw 2017, pp. 9–10; M. Małecki, Sekwencja krótkoterminowej kary pozbawienia wolności 
i kary ograniczenia wolności (art. 37b k.k.) – zagadnienia podstawowe, ‘Palestra’ 2015, Nos 7-8.
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4) under non-Code provisions, when the sanction between imprisonment and 
fine contains the functor “and”24 or the functor “or”25 or the sanction contains the 
statement “shall be subject to a fine or imprisonment or both together”26.

The Penal Code contains a provision for the expungement of convictions of 
cumulative penalties only in the case of a fine imposed in addition to a convic-
tion of imprisonment imposed with conditional suspension. This is stated in Arti-
cle 76(2) of the Penal Code, which stipulates that “if a fine, punitive measure, 
forfeiture or compensatory measure has been imposed on the convicted person, 
the expungement of the conviction may not take place before their enforcement, 
remittance or the expiry of the limitation period for their enforcement. The 
expungement of a conviction may also not take place before the enforcement of 
a protective measure.” According to Article 76(1) of the Penal Code, as a rule, 
a conviction is expunged by operation of law with the expiration of 1 year from 
the end of the probation period. This means that in a situation where a fine has 
been adjudicated in addition to a conditionally suspended sentence of imprison-
ment, the expungement of the conviction can take place only after the enforce-
ment of the fine, its remittance or the expiration of the limitation period, even if 
the time period indicated in Article 76(1) of the Penal Code has already expired. 
Thus, failure to execute the fine extends the appearance of the conviction infor-
mation in the National Criminal Register beyond the period stated in Article 76(1) 
of the Penal Code. In the case of a fine imposed in addition to an absolute prison 
sentence, there is no analogous provision. Indeed, Article 107(6) of the Penal 
Code indicates that “if a criminal measure, forfeiture or compensatory measure 
has been adjudged, the expungement of the conviction may not take place before 
its enforcement, remittance or expiry of the limitation period for its enforcement. 
The expungement of the conviction may also not take place before the enforce-
ment of the protective measure”. This provision, unlike Article 76(2) of the Penal 
Code, does not mention a fine. 

One should agree with the position expressed by legal scholars and commen-
tators that the lack of regulation concerning the expungement of a conviction 
imposing a fine and an absolute prison sentence at the same time, as well as 
a conviction imposing restriction of liberty and imprisonment at the same time, 
is a legal loophole requiring legislator’s intervention27. Before this happens, how-
ever, it is necessary to consider when, in the current state of the law, a convic-

24 For example, in Article 171(1) of the Banking Law of 29 August 1997 (Dz. U. (Journal 
of Laws) of 2022, item 2324, as amended) and in Article 74v of the Law of 5 November 2009 on 
cooperative savings and credit unions (Dz. U. (Journal of Laws) of 2023, item 1278).

25 Pl. “i”. This is the case, for example, in Article 171(6) of the Banking Law.
26 Pl. “lub”. For example, in Article 74w(1) and (2) of the Law on cooperative savings and 

credit unions.
27 B.J. Stefańska, 2022, op. cit., p.125; M. Błaszczyk, Kara mieszana, (in:) S. Pikulski, 

W. Cieślak, M. Romańczuk-Grącka (eds), Przyszłość polskiego prawa karnego. Alternatywne 
reakcje na przestępstwo, Olsztyn 2015, p. 162; A. Grześkowiak, 2021, op. cit., para. 13.
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tion is expunged in a situation of imposition of cumulative punishments. This is 
because the lack of a provision explicitly resolving this situation cannot mean 
the impossibility of expunging such a conviction. In my opinion, it will be most 
appropriate to adopt the simplest and most intuitive solution by recognizing that 
the expungement of a conviction in the case of the imposition of cumulative pun-
ishments (a prison conviction in addition to a fine or a restriction of liberty sen-
tence) will occur when the conditions for the expungement of the conviction for 
both punishments indicated in the judgment are met28. Since the conviction con-
sists of more than one punishment, the conditions for expunging the conviction of 
all these punishments must be met in order for such a conviction to be expunged29. 
As a result, the period will never be shorter than the time required to expunge 
a conviction for a sentence of imprisonment (as a general rule, ten years from its 
enforcement, remittance or expiry of the limitation period for its enforcement, 
or five years in the case of a sentence of imprisonment not exceeding 3 years in 
a situation where the conditions for expunging the conviction by court order are 
met). However, it may be longer. This will be the case when, despite the expiration 
of the 10-year period indicated in Article 107(1) of the Penal Code, the conditions 
required for expungement of a fine or a restriction of liberty sentence have not 
been met (i.e., the time period for expungement of a fine or restriction of liberty 
sentence has not yet expired). 

REFERENCES

Bafia J., Mioduski K., Siewierski M., Kodeks karny. Komentarz, Warsaw 1971
Błaszczyk M., Instytucja zatarcia skazania w polskim prawie karnym, ‘Studia Iuridica’ 

2006, No. 46
Błaszczyk M., Kara mieszana, (in:) S. Pikulski, W. Cieślak, M. Romańczuk-Grącka 

(eds), Przyszłość polskiego prawa karnego. Alternatywne reakcje na przestępstwo, 
Olsztyn 2015

Czarnecka-Dzialuk B., Kary kombinowane – kary pozbawienia wolności i kary ograni-
czenia wolności orzekane na podstawie art. 37b k.k. Zagadnienia teoretyczne i prak-
tyka orzecznicza, Warsaw 2017

Gardocki L., Prawo karne, Warsaw 2021
Grześkowiak A., Wiak K. (eds), Kodeks karny. Komentarz, Warsaw 2021, Legalis

28 J. Majewski, Kodeks karny. Komentarz do zmian 2015, Warsaw 2015, p. 101; S. Tarapata, 
Chapter 15. Przedawnienie i zatarcie skazania, (in:) W. Wróbel (ed.), Nowelizacja prawa karnego 
2015. Komentarz, Kraków 2015, p. 825; A. Zientara, 2016, op.cit., p. 192; S. Tarapata, Kilka uwag 
na temat nowelizacji przepisów Kodeksu karnego dotyczących instytucji przedawnienia oraz 
zatarcia skazania, ‘Palestra’ 2015, Nos 7-8, p. 142; M. Błaszczyk, 2015, op. cit., p. 162.

29 As Błaszczyk points out, it is possible to impose as many as three punishments for a single 
crime, i.e. imprisonment and restriction of liberty under Article 37b of the Penal Code and a fine 
under Article 33(2) of the Penal Code – M. Błaszczyk, 2015, op. cit., p. 162.



332 ANNA ZIENTARA

Królikowski M., Zawłocki R. (eds), Kodeks karny. Vol. I. Część ogólna. Komentarz. 
Art. 1–116, Warsaw 2021

Ławnikowicz G., Pilipiec S., Nieskazitelność charakteru i nieposzlakowana opinia 
w prawie prawniczych samorządów zawodowych, ‘Annales Universitatis MCS 
Lublin’ 2016, Series G, Vol. LXIII

Majewski J., Kodeks karny. Komentarz do zmian 2015, Warsaw 2015
Makarewicz J., Kodeks karny z komentarzem, Lviv 1938
Małecki M., Sekwencja krótkoterminowej kary pozbawienia wolności i kary ograniczenia 

wolności (art. 37b k.k.) – zagadnienia podstawowe, ‘Palestra’ 2015, Nos 7-8
Pilikowski T., Istota zatarcia skazania jako zdarzenie prawne, ‘Prokuratura i Prawo’ 

2021, No. 9
Stefańska B. J., Zatarcie skazania, Warsaw 2014
Stefańska B.J., Zatarcie skazania obejmującego kary orzeczone kumulatywnie, ‘Ius 

Novum’ 2022, No. 1
Stefański R.A. (ed.), Kodeks karny. Komentarz, Warsaw 2023, Legalis
Tarapata S., Kilka uwag na temat nowelizacji przepisów Kodeksu karnego dotyczących 

instytucji przedawnienia oraz zatarcia skazania, ‘Palestra’ 2015, Nos 7-8
Wróbel W. (ed.), Nowelizacja prawa karnego 2015. Komentarz, Kraków 2015
Zientara A., Nowelizacja kodeksu karnego w zakresie zatarcia skazania, ‘Studia Iuridica’ 

2016, No. 65
Zientara A., Sporne problemy dotyczące wyłączenia możliwości zatarcia skazania na 

podstawie art. 106a k.k., ‘Przegląd Sądowy’ 2010, No. 3



STUDIA IURIDICA C

Studia Iuridica 100
ISSN 0137-4346; e-ISSN 2544-3135

Copyright © by Sławomir Żółtek, 2023
Creative Commons: Attribution (CC BY) 3.0 Poland

http://creativecommons.org/licenses/by/3.0/pl/
https://doi.org/10.31338/2544-3135.si.2024-100.21

Sławomir Żółtek
University of Warsaw, Poland
e-mail: s.zoltek@wpia.uw.edu.pl
ORCID: 0000-0002-3918-1588

DIFFICULTIES WITH THE EXECUTION OF 
THE DRIVING BAN AS A PENAL MEASURE 

Abstract

The regulation of the Criminal Code concerning the penal measure in the form of 
a driving ban has been repeatedly amended in recent years. This does not change the fact 
that these regulations cause significant interpretive problems, both in theoretical and 
practical terms. The execution of the imposed ban also entails significant complications. 
This issue was the subject of a recent ruling by the Constitutional Tribunal in case SK 
23/21, which is what the Author reflects on in this article. In particular, this paper presents 
an analysis conducted to determine whether the ban imposed by a court in a final and 
binding judgment can be extended by administrative law.

KEYWORDS

driving ban, scope of the driving ban, court ruling, unconstitutionality

SŁOWA KLUCZOWE:

zakaz prowadzenia pojazdów, zakres zakazu prowadzenia pojazdów, orzeczenie 
sądowe, niekonstytucyjność



334 SŁAWOMIR ŻóŁTEK

The regulation of Article 42 of the Criminal Code, which formalizes the penal 
measure in the form of a driving ban, has been repeatedly amended in recent 
years. This has led to an expansion of the grounds for imposing it, a change in 
the period for which it can be imposed, and an increase in the number of cases in 
which the imposition of this measure is mandatory1. It is clear that the driving ban 
has a primarily preventive and protective nature, and this penal measure itself is 
aimed at ensuring road safety, which involves excluding from traffic perpetrators 
who pose a threat to that safety2. A natural, but secondary consequence is the 
repressive effect of a driving ban, which is generally perceived by offenders as 
being very intrusive into their lives3.

Despite repeated changes to Article 42 of the Polish Criminal Code, the 
regulation governing the driving ban poses significant interpretative chal-
lenges, both in theory and practice. Although the Polish Supreme Court has 
attempted to address the imperfections of Article 42 of the Polish Criminal 
Code in its decisions4, this has not always been possible, due to constitu-
tional considerations5. For the sake of reminder, it should be pointed out that 
there have been numerous difficulties in establishing a functional connection 
between the imposed ban and the committed criminal act6. Currently, there 

1 This article does not address the regulation of the Act of 20 May 1971 – Code of 
Misdemeanours (Dz. U. (Journal of Laws) of 2022, item 2151, as amended), which in Article 28 
also defines the penal measure of a driving ban.

2 See K. Łucarz, Zakaz prowadzenia pojazdów, (in:) P. Daniluk (ed.), Środki karne, przepadek 
i środki kompensacyjne w znowelizowanym Kodeksie karnym, Warsaw 2017, pp. 249 ff.

3 See W. Górowski, M. Szewczyk, Uwagi do art. 42, (in:) A. Zoll, W. Wróbel (eds), Kodeks 
karny. Część ogólna. Komentarz do art. 1-52, Vol. 1, Part 1, Warsaw 2016.

4 See, among others, ruling of the Supreme Court of 26 August 2002, I KZP 20/02, OSNKW 
2002, Vol. 11-12, item 92; judgment of the Supreme Court of 6 July 2006, IV KK 146/06, OSP 
2007, No. 2, item 18; ruling of the Supreme Court of 29 August 2007, I KZP 23/07, OSP 2008, 
No. 6, item 59; ruling of the Supreme Court of 25 October 2007, I KZP 32/07, OSNKW 2007, 
Vol. 12, item 8; ruling of the Supreme Court of 21 November 2001, I KZP 27/01, OSNKW 2002, 
Vol. 1-2, item 5; judgment of the Supreme Court of 6 July 2006, IV KK 146/06, R-OSNKW 2006, 
item 1358; judgment of the Supreme Court of 20 June 2007, III KK 145/07, R-OSNKW 2007, item 
1356; judgment of the Supreme Court of 2 April 2008, V KK 56/08, unpublished; judgment of the 
Supreme Court of 10 April 2008, WK 6/08, KZS 2008, Vol. 11, item 19.

5 For example, see the ruling of the Constitutional Tribunal of 5 May 2009, S 2/09, OTK-A 
2009, Vol. 5, item 73.

6 See, among others, the judgment of January 10, 2007, III KK 437/06, OSNKW 2007, Vol. 3, 
item 29, in which the Supreme Court stated that ‘The court’s decision regarding the criminal 
measure of a ban on driving motor vehicles, based on the provision of Article 42(2) of the Criminal 
Code, limited only to a specific type of those vehicles that does not include the type of vehicle 
which the perpetrator of the crime against road safety was driving, only apparently complies with 
the requirement contained in the aforementioned provision. A purposive interpretation, necessary 
for the correct determination of the normative content of Article 42(2) of the Criminal Code, leads 
to the conclusion that the scope of the ruling on the ban on driving motor vehicles should, in the 
first place, include the entitlement to drive the type of vehicle which the perpetrator committed 
the offense with’; see also, among others, judgment of the Supreme Court of 13 June 2019, IV KK 
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is a growing body of opinion pointing to the unconstitutionality of imposing 
a lifelong driving ban7. 

However, there are also a number of difficulties that arise “around” a driving 
ban that has already been imposed. For example, there is the issue of whether 
the period of driving license suspension should be counted towards the imposed 
penal measure. Article 63(4) of the Criminal Code provides that “The period of 
driving license suspension or other relevant document shall be counted towards 
the imposed penal measure referred to in Article 39(3)”. This suspension is men-
tioned in Article 135(1)(3) of the Road Traffic Act8, which allows a police officer 
to suspend a driving license issued in Poland against a receipt in the event that 
there is a reasonable suspicion that the driver has committed a crime or a misde-
meanour for which a driving ban may be imposed. Article 135(4) of the Act pro-
vides that “The receipt for the suspension of a driving license for reasons referred 
to in subsection 1(1)(b) and 1(3) entitles the driver to drive a vehicle for 7 days”. 
The obvious doubt that arises is whether the period of driving license suspension 
should be counted towards the imposed penal measure of a driving ban from the 
moment of suspension itself, since the offender was still able to drive a vehicle for 
7 days. After all, during this time, the suspension of the document does not pre-
vent the legal driving of a vehicle, which is what a driving ban is intended to do9.

Significant complications are also associated with the execution of the 
imposed ban. These issues are generally regulated in Article 182 and 182a of the 
Criminal Executive Code. The first of the mentioned articles states, inter alia, 
that in the event of a driving ban, the court shall send a copy of the judgment to 
the government or local government administration body relevant for the place of 
residence of the convicted person. This body is obliged, pursuant to Article 182(2) 
of the Criminal Executive Code, to withdraw the driving license in the imposed 
scope and may not issue these rights during the ban period. The regulation of 

235/18, LEX No. 268768; judgment of the Supreme Court of 20 March 2014, III KK 461/13, LEX 
No. 1455439; judgment of the Supreme Court of 28 March 2007, II KK 362/06, R-OSNKW 2007, 
item 730; judgment of the Supreme Court of 4 December 2006, V KK 360/06, R-OSNKW 2007, 
item 7; judgment of the Supreme Court of 6 July 2006, IV KK 146/06, OSP 2007, No. 2, item 18.

7 See, among others, while awaiting the examination of constitutional complaints SK 22/23, 
SK 104/22, and SK 22/21; however, compare with the judgment of the Constitutional Tribunal of 
16 December 2020, SK 46/19, OTK-A 2020, item 71.

8 Dz. U. (Journal of Laws) of 2023, item 1047 consolidated text.
9 The given example comes from the Supreme Court’s study entitled “Gaps and Irregularities 

in the Law 2022”. As a proposed solution to the outlined problem, it suggests introducing 
a provision into the Criminal Code “according to which, in the case of confiscation of documents 
entitling to drive vehicles based on Article 135(1)(3) of the Road Traffic Act, the period of 
confiscation would be counted towards the imposed penal measure after 7 days, not from the 
moment of confiscation by the police officer. This regulation would also correspond with Article 
63(3) of the Criminal Code, which provides that the period of actual application of preventive 
measures of a corresponding type should be counted towards the imposed penal measure referred 
to in Article 39(2-3) of the Criminal Code”.
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the Criminal Executive Code is supplemented by Article 103(1)(4) of the Act of 
5 January 2011 on road users10, which provides that the county executive issues 
an administrative decision to withdraw the driving license in the case of a driving 
ban. The development of this regulation is Article 12(1)(2) of the Act, which pro-
vides that “A driving license may not be issued to a person against whom a court 
has imposed a permanent driving ban for mechanical vehicles – in the period 
and scope of the validity of this ban”, while Article 12(2) of the Act provides that 
“Paragraph 1(2) applies also to a person applying for the issuance or return of 
a suspended driving license, as well as for the restoration of the driving license in 
the scope of the driving license category: 1) B1 or B – during the validity of the 
driving ban for mechanical vehicles covering the driving license category AM, 
A1, A2 or A; 2) AM, A1, A2, A, C1, C, D1 or D – during the validity of the driv-
ing ban for mechanical vehicles covering the driving license category B; 3) B+E, 
C1+E, C+E, D1+E or D+E – during the validity of the driving ban for mechanical 
vehicles covering the driving license category B or, respectively, category C1, C, 
D1 or D”. In practice, therefore, the law has extended the driving ban for cate-
gory B to category AM, A1, A2, A, C1, C, D1 and D, while the driving ban for 
category C1, C, D1 or D has been extended to B+E, C1+E, C+E, D1+E and D+E. 
The prohibition on issuing, returning or restoring a driving license to a person 
against whom a court has imposed a permanent driving ban for mechanical vehi-
cles in the scope of certain categories is based on an administrative decision and 
is mandatory. It should be emphasized that the regulations of the Road Users Act 
do not provide for administrative recognition, so the administrative body issuing 
the decision does not have the possibility of taking into account various circum-
stances that may affect its scope11.

It seemed obvious that the regulations mentioned were designed as a com-
prehensive solution, guaranteeing the execution of the judgment of the common 
court in the criminal case, and on the other hand, using administrative law, to 
ensure that the perpetrator with a driving ban could not in fact drive any mechan-
ical vehicles for which the holding of the categories of driving licenses mentioned 
above is required12. The issue of the relationship between the aforementioned 
provisions was recently the subject of a judgment of the Constitutional Tribunal 

10 Dz. U. (Journal of Laws) of 2023, item 622, as amended, hereinafter: Act or Road Users 
Act.

11 See judgment of the Administrative Court in Krakow of 9 October 2019, III SA/Kr 644/19, 
LEX No. 273568.

12 As correctly pointed out by the Constitutional Tribunal in its judgment of 4 July 2023, 
SK 23/21, OTK-A 2024, item 57, these provisions are not perfect, as “The legislator, however, is 
inconsistent, as the prohibition provided for in the contested provisions on issuing or returning 
the seized driving license, as well as on restoring the entitlement, does not cover the T category 
driving license, required for driving, among others, agricultural tractors or slow-moving vehicles, 
as well as a combination of vehicles composed of an agricultural tractor with a trailer (trailers) 
or a slow-moving vehicle with a trailer (trailers). It is difficult to consider that driving e.g., an 
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in case SK 23/2113. In its judgment of 4 July 2023, the Tribunal found that Article 
12(2)(2) and (3) in connection with Article 12(1)(2) of the Act of 5 January 2011 on 
road users, to the extent that it deprives persons with the right to drive mechanical 
vehicles of certain driving license categories of the right to recover the document 
confirming the possession of this type of right in relation to mechanical vehicles, 
for which a penal measure in the form of a ban on their driving has not been 
imposed on them, is inconsistent with Article 2 and Article 45(1) of the Consti-
tution of the Republic of Poland, which is primarily due to the violation of the ne 
bis in idem principle read from the Constitution by the aforementioned regulation.

It is important to note that the aforementioned provisions have been repeat-
edly analyzed in the decisions of administrative courts, which have seemed not to 
see their defects. On the contrary, administrative courts have had no doubts about 
the compatibility of Article 12(1)(2) and Article 12(2)(2), (3) and(4) of the 2011 
Road Users Act with constitutional patterns14. It was assumed that the admin-
istrative sanction provided for in Article 12(1)(2) and Article 12(2) of the Road 
Users Act goes beyond the content of the penal measure imposed in the crimi-
nal judgment, but does not remain in direct connection with it. This means that 
although it is conditional on a criminal decision, the regulation of Article 12 of 
the Act itself means that the competent authority cannot issue or return a driving 
license for other categories during the period of the driving ban imposed by the 
criminal court. As pointed out, “This does not change the fact that the same legal 
event (the fact of the conviction of the complainant and the imposition of a penal 
measure against him) can have different and independent legal consequences on 
the grounds of branches of law other than criminal law. In accordance with the 
established opinion in the legal literature, each legal event is subject to independ-
ent assessment from the point of view of the norms of criminal, civil and admin-
istrative law. In the Polish legal system, certain legal events can often trigger 
both criminal, civil and administrative sanctions at the same time. Article 12(2) 
of the Act does not leave any doubt that the will of the legislator was to trigger 
an additional, independent of the criminal sanction, administrative sanction by 
preventing a person with a driving ban for basic categories from recovering a doc-
ument allowing them to drive vehicles of other categories, even if the criminal 
court did not deprive the convicted person of the right to drive them”15. Such an 
interpretation was to be supported not only by a linguistic, but also teleological 

agricultural tractor or a slow-moving vehicle under the influence does not constitute a significant 
threat to road safety”.

13 Judgment of the Constitutional Tribunal of 4 July 2023, SK 23/21, OTK-A 2024, item 57.
14 See, for example, directly the statements contained in the judgment of the Supreme 

Administrative Court (NSA) of 6 February 2018, I OSK 1860/17, LEX No. 2467374, with the 
exception of the position stated in the judgment of the Administrative Court in Poznań (WSA) of 
8 March 2017, II SA/Po 1034/16, LEX No. 2258382.

15 See judgment of the Administrative Court in Gdansk (WSA) of 26 October 2017, III SA/
Gd 581/17, LEX No. 2395632.
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interpretation. The ratio legis of the driving ban was to exclude from road traffic 
such drivers who have shown that they pose a threat to road safety, especially if 
they did so while intoxicated16.

It has been pointed out that although the criminal and administrative spheres 
are functionally linked in this case, the courts seemed to take the position that the 
case decided by the administrative authority is a separate case from the case that 
ended with a criminal judgment. This was to be due to the fact that the way in 
which the criminal court decides in a case threatened with a driving ban sanction 
is determined by the specificity of the criminal sanction, which must be very 
closely linked to the behavior of the perpetrator, while the application of Article 
12(2) of the Road Users Act by public administration bodies was to be based on 
completely different premises, since the aforementioned regulation does not con-
cern a criminal penalty for an offense, but the protection of road safety.

It seems that it is also impossible to ignore the important issue of the so-called 
legal consequences or consequences of conviction. This is a matter of fundamen-
tal importance and is related to the legal barriers that stand before perpetrators 
of prohibited acts. Interestingly, this issue was also raised in decisions of admin-
istrative courts, and it did not wait for development in the judgment of the Con-
stitutional Tribunal. The courts pointed out that under the provisions of the Road 
Users Act, the effect of conviction by a final judgment, in which a driving ban 
for mechanical vehicles in the scope of a given category was imposed on a given 
person, is extended to their other driving rights, while these effects concern both 
persons who are applying for the issuance of a driving license of a given category, 
as well as persons who already have such a document. As pointed out, the crimi-
nal judgment, and the law erga omnes, has an individual impact and it is precisely 
the law that provides for the complications that are only a further consequence of 
the penal measure imposed on the party by the criminal court. The assessment of 
legality made by administrative courts takes into account the application of laws, 
not criminal judgments. The courts emphasized that judgments in principle do 
not create law, but constitute an act of application of the law17. 

The above argument was linked to the fact that a conviction by a criminal 
court can have different, independent legal consequences on the grounds of 
branches of law other than criminal law. In this view, the Road Users Act was to 
constitute an independent administrative sanction, by preventing a person with 
a driving ban for basic categories from recovering a document enabling them to 

16 See judgment of the Supreme Administrative Court (NSA) of 29 October 2015, I OSK 
382/14, LEX No. 1985918; judgment of the Supreme Administrative Court (NSA) of 6 February 6, 
2018, I OSK 1860/17, LEX No. 2467374; judgment of the Supreme Administrative Court (NSA) of 
4 June 2020, I OSK 2575/19, LEX No. 3242341.

17 See, for example, judgments of the Supreme Administrative Court (NSA) of 8 November 
2018, I OSK 20/17, LEX No. 2946182, and judgment of the Supreme Administrative Court (NSA) 
of 29 April 2020, I OSK 4400/18, LEX No. 3009310.
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drive vehicles of other categories, even if the criminal court did not deprive the 
convicted person of the right to drive them18.

The theses cited, despite thorough regulation in the decisions of administra-
tive courts, did not convince the Constitutional Tribunal, which in a rather laconic 
way accepted that the provisions of the Road Users Act are inconsistent, inter alia, 
with the principle of ne bis in idem, which derives from Article 2 of the Consti-
tution. In the opinion of the Constitutional Tribunal, despite the lack of a literal 
expression of the aforementioned principle in the Constitution, there can be no 
doubt that it belongs to the fundamental principles of criminal law and is an ele-
ment of the rule of law, as well as one of the elements of the right to a fair trial, 
manifested in ensuring a fair and just judicial procedure19. The Constitutional 
Tribunal maintains in its rulings that the principle of ne bis in idem includes a ban 
on double punishment of the same person for the same act, not only in relation to 
the imposition of criminal penalties, but also in connection with the use of other 
repressive measures, including administrative sanctions20. In the opinion of the 
Tribunal, the procedure for verifying whether certain provisions violate the prin-
ciple of ne bis in idem from the point of view of the prohibition of double (multi-
ple) criminal liability for the same behavior, should be carried out in two stages. 
First, it is necessary to determine whether certain measures provided by the leg-
islator as a reaction to the specific behavior of an individual have the nature of 
a sanction. Secondly, if two or more measures have such a nature, it is necessary 
to verify whether they achieve the same or different goals. The implementation 
of identical goals by different sanctions should generally lead to the conclusion of 
a violation of the principle of ne bis in idem, which derives from Article 2 of the 
Constitution21.

In assessing the constitutionality of the provisions of Article 12 of the Road 
Users Act, the Constitutional Tribunal found that the complainant was punished 
twice for the same prohibited act, i.e. driving a motor vehicle while intoxicated. 
The court was of the opinion that the complainant was punished by the court on 
the basis of Article 42(2) and Article 43(1) of the Criminal Code, with a penal 
measure in the form of a ban on driving motor vehicles for which a driving license 
of category B is required for a period of five years, and by the county executive 

18 Cf. judgment of the Supreme Administrative Court (NSA) of 30 January 2019, I OSK 2834/17, 
LEX No. 2670506 and judgment of the Supreme Administrative Court (NSA) of 21 January 2020, 
I OSK 1882/18, LEX No. 2798782.

19 See, among others, judgment of the Constitutional Tribunal of 3 November 2004, K 18/03, 
OTK-A 2004, Vol. 10, item 103 and judgment of the Constitutional Tribunal of 15 April 2008, 
P 26/06, OTK-A 2008, Vol. 3, item 42.

20 See, for example, judgment of the Constitutional Tribunal of 18 November 2010, P 29/09, 
OTK-A 2010, Vol. 9, item 104 and judgment of the Constitutional Tribunal of 21 October 2015, 
P 32/12, OTK-A 2015, Vol. 9, item 148.

21 See, both the analyzed judgment and judgment of the Constitutional Tribunal of 21 October 
2014, P 50/13, OTK-A 2014, Vol. 9, item 103.
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on the basis of the challenged provisions by refusing to issue a driving license of 
categories AM, A1, A2, A, B1, C1, C, C+E, B+E and C1+E. In the opinion of the 
Constitutional Tribunal, both sanctions feature a similar degree of severity and 
achieve the same goal, i.e. protection of road safety, and perform similar func-
tions – preventive and repressive.

It is also impossible to disagree with the observations of the Constitutional 
Tribunal that the basis for the application of both sanctions in different events is 
unfounded, because the original event, with which both criminal and administra-
tive law provisions associate legal consequences, is an act that is a crime or a mis-
demeanour against road safety. The Constitutional Tribunal also pointed out that it 
is impossible to uncritically accept the claim that there is no identity of sanctions in 
the case of a ban on driving motor vehicles and a refusal to issue a driving license 
or return a seized driving license of certain categories. In fact, these sanctions are 
identical, because the refusal to issue a driving license or to return a seized driving 
license leads to the same result as a driving ban does, i.e. deprivation of the pos-
sibility of legal driving of certain vehicles. However, the Constitutional Tribunal 
reserved that its assessment of the reviewed provisions would be different if they 
provided for the application of different sanctions against the same person for the 
same act, e.g. an administrative sanction in the form of a driving license suspen-
sion and a penal measure in the form of a driving ban.

It is difficult to logically question the above line of thought of the Constitu-
tional Tribunal, although from an axiological point of view, the derogation from 
the legal system of the regulation of Article 12(2)(2) and (3) in connection with 
Article 12(1)(2) of the Road Users Act must raise reservations. It can be assumed 
that it was precisely the conviction of the correctness of the regulation of the Road 
Users Act that was behind the position presented in the decisions of administra-
tive courts. There is a collision of two values here. On the one hand, there can be 
no doubt that the extension of the criminal penalty on the administrative route is 
already flawed in its assumptions and shows a lack of trust in the accuracy of the 
judgments made by common courts. On the other hand, the very idea of not allow-
ing perpetrators who have created a serious threat to road safety to drive motor 
vehicles is correct. In fact, the cases indicated in Article 12 of the Road Users 
Act, in which a driving license cannot be issued, do not raise doubts as to their 
justification. In particular, the justification for their use comes to the fore when 
they are aimed at excluding a given person from road traffic due to the danger to 
other road users. It is also impossible to deny that the cases indicated in the Act 
are interrelated and often follow from each other. For example, since a driving 
license cannot be issued to a person who, as a result of a medical examination, has 
been found to have an active form of addiction to alcohol or a substance similar to 
alcohol (Article 12(1)(1) of the Act), it is all the more so that it cannot be issued to 
a person who has committed a road traffic crime in a state of intoxication (which 
falls within the scope of the regulation of Article 12(1)(2) of the Act).



 DIFFICULTIES WITH THE EXECUTION... 341

The actual problem in the relationship between the criminal law and adminis-
trative law arises from the fact that in the scope of depriving one of the possibility 
of driving vehicles, the adverse effects caused by the administrative law went 
further than the adverse effects caused by the judgment of the criminal court. 
Certainly, it is also difficult to defend the similarity or even identity of the adverse 
effects arising from the criminal law and the administrative law. Paradoxically, 
it can be assumed that if the Criminal Code did not contain the penal measure of 
a driving ban, but the relevant regulations would be in the Road Users Act, such 
provisions would not raise any major doubts. Due to the lack of identical criminal 
regulations, such a regulation would be perceived as a consequence of convic-
tion, analogously as it happens for example with the regulation of Article 18(2) of 
the Commercial Companies Code22. In such a case, the criminal sanction would 
perform a repressive function, while the administrative sanction would perform 
a preventive function, which would be in line with the requirements arising from 
the case law of the Constitutional Tribunal23.

It seems justified that in case SK 23/21, the problem was not only the regu-
lations of the Road Users Act, but the entire system of depriving a perpetrator of 
a crime of the right to drive a vehicle (i.e. both the imposition of a penal measure 
and the subsequent application of the administrative law). This is well illustrated 
by a fragment of the Constitutional Tribunal’s judgment, in which it was rightly 
pointed out that the challenged provisions lead to a situation in which, regardless 
of the content of the judgment of the common court imposing on the offender 
a penal measure of a driving ban of a certain type, they will be deprived of the 
possibility of legally driving other vehicles by virtue of the challenged provisions. 
The example given by the Tribunal, which is incidentally the factual situation of 
the complaint filed with the it, falls within the above line of reasoning. As can be 
read from the judgment, in the analyzed case, the common court imposed on the 
convicted person, among others, a penal measure of a driving ban for mechanical 
vehicles, for which a driving license of category B is required, for a period of 
five years. The justification for the judgment was to indicate that “The imposed 
penal measure is not in conflict with the necessary educational, preventive, and 
also general prevention effects. The accused had not been previously convicted, 
the Court took into account the personal properties and conditions of the accused 
and his behavior after committing the crime. The court limited the ban to driving 
vehicles for which a driving license of category B is required due to the fact that 

22 Pursuant to Article 18(2) of the Commercial Companies Code, “A person who has been 
convicted by a final judgment for an offense specified in Articles 587-5872, Article 590, and Article 
591 of the Act and Articles 228-231 and Chapters XXXIII-XXXVII of the Act of 6 June 1997 – 
Criminal Code (Dz. U. (Journal of Laws) of 2021, items 2345 and 2447) cannot be a member of the 
management board, supervisory board, audit committee, liquidator, or attorney-in-fact.

23 Refer to judgment of the Constitutional Tribunal of 21 October 2015, P 32/12, OTK-A 2015, 
Vol. 9, item 148.
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the accused is a professional driver who, working in a transport company, sup-
ports his family and repays a loan. The accused expressed regret and remorse”. 
Obviously, as a result of the application of Article 12 of the Road Users Act, the 
public administration body refused to issue a duplicate of the driving license doc-
ument to the complainant in the categories not covered by the imposed driving 
ban for mechanical vehicles, thus making a gap in the effects that the criminal 
court wanted to achieve by such and no other shaping of the conviction.

The point, however, is that following the findings of the above-mentioned 
judgments of administrative courts, it is impossible to accept the peculiar mercy 
of the common court and the treatment of the imposition of a penal measure as an 
unpleasant judicial duty. It is difficult to disagree with the thesis that if the con-
victed person actually poses a threat to road safety by driving vehicles for which 
a driving license of category B is required, driving vehicles for which a driving 
license of higher categories is required will pose an even greater threat. It is impos-
sible to understand why such a perpetrator could legally drive a truck, but would 
be deprived of the right to drive passenger cars. After all, as the mass of a vehicle 
increases, so does the potential danger that the vehicle poses to other road users 
and pedestrians – due to its size, lower mobility, longer braking distance, etc. It is 
hard to imagine that a rational legislator, depriving the right to drive passenger cars 
(category B), would allow driving trucks or trucks with a trailer (categories C and 
C + E) 24. Nothing in this regard changes the fact that the convicted perpetrator is 
a professional driver. On the contrary, this circumstance should be seen as poten-
tially indicating the need for the broadest ban possible. After all, the perpetrator is 
a professional and knows the risks associated with driving under the influence of 
alcohol or drugs, or fleeing the scene of an accident. Due to the fact that he took 
such a risk, he should naturally bear the full consequences of his behavior. Road 
users should feel safe because of the temporary elimination of such a perpetrator 
from traffic. The case analyzed by the Constitutional Tribunal therefore shows 
the weakness of the systemic regulation of the driving ban both from the point of 
view of the very construction of the provisions and their practical application. The 
system of depriving offenders of the right to drive vehicles should be structured 
in such a way that there is no need to rationalize it through further regulations, 
such as criminal executive law or administrative law. In other words, the optimal 
regulation should be assessed as one that would mean, in a sense, an automatic 
ban on driving all mechanical vehicles in a given period of time in the event of 
committing certain crimes against road safety25. Alternatively, the rule should be 

24 Cf. judgment of the Supreme Administrative Court (NSA) of 29 October 2015, I OSK 
382/14, LEX No. 1985918.

25 The specific automatic practice in imposing a driving ban should not be perceived as an 
excess of rigor, considering that the ban on driving is the most frequently imposed criminal measure 
by common courts – see statistics in: M. Kulik, Komentarz do art. 42 KK, (in:) M. Mozgawa (ed.), 
Kodeks karny, Komentarz aktualizowany, LEX/el. 2023.
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to structure the provisions in such a way that the functional relationship between 
the perpetrator’s act and the imposed ban in terms of the vehicle driven and the 
possessed rights is maintained, with the remark that the given perpetrator will be 
deprived of the possibility of legally driving of all vehicles the driving of which 
requires a driving license of higher categories. In this view, as already indicated, 
one can imagine a situation in which the driving ban will continue to be a penal 
measure, but the provisions can also be structured in such a way that the rele-
vant ban will be a preventive consequence of conviction for a crime against road 
safety, regulated on the basis of the regulation of administrative law.

REFERENCES

Górowski W., Szewczyk M., Uwagi do art. 42, (in:) A. Zoll, W. Wróbel (eds), Kodeks 
karny. Część ogólna. Komentarz do art. 1-52, Vol. 1, Part 1, Warsaw 2016

Łucarz K., Zakaz prowadzenia pojazdów, (in:) P. Daniluk (eds), Środki karne, przepadek 
i środki kompensacyjne w znowelizowanym Kodeksie karnym, Warsaw 2017

Kulik M., Komentarz do art. 42 KK, (in:) M. Mozgawa (ed.), Kodeks karny, Komentarz 
aktualizowany, LEX/el. 2023


	Okładka
	Strony tytułowe
	Strona redakcyjna
	Spis treści
	FOREWORD FROM THE EDITOR-IN-CHIEF
	HOW SHOULD ELECTRIC SCOOTERS
BE REGULATED? AN OVERVIEW OF HUNGARIAN
LEGISLATION, WITH A POLISH OUTLOOK
	GUILT AS A PREMISE OF ADMINISTRATIVE
LIABILITY OF A PENAL CHARACTER
	CHANGES IN THE MODEL OF PENAL LIABILITY
OF COLLECTIVE ENTITIES IN THE POLISH
LEGAL SYSTEM – A REAL BREAKTHROUGH OR
A MANIFESTATION OF OPPORTUNISM?
	THE IMPACT OF SELECTED NEUROPSYCHOLOGICAL
BRAIN DYSFUNCTIONS ON THE CRIMINAL
RESPONSIBILITY OF THE PERPETRATOR
	THE NATIONAL PREVENTIVE MECHANISM IN
POLAND AND ITS ACTIVITIES RELATED TO
DETENTION CENTRES
	SOME COMMENTS ON THE VIOLATION OF
CRIMINAL LAW BY ACTS OTHER THAN THE FULL
ACCOMPLISHMENT OF A CRIME
	THE EBBS AND FLOWS. ON THE SCOPE
OF CRIMINALIZATION IN POLISH CRIMINAL LAW
FROM 2012 TO 2022
	CRIMINAL LIABILITY OF SELF-DRIVING VEHICLES
UNDER HUNGARIAN CRIMINAL LAW
	PROTECTION OF VALUES OR MANAGEMENT
BY REPRESSION. ON THE FUNCTIONS OF
CONTEMPORARY CRIMINAL LAW
	STRATEGIC LAWSUITS AGAINST PUBLIC
PARTICIPATION (SLAPP) IN LIGHT OF DISCLOSED
SEXUAL VIOLENCE AT UNIVERSITIES IN POLAND
– GENERAL REFLECTIONS RELATING TO LEGAL
REGULATION AND PRACTICE
	CRIMINAL CARTEL OFFENCE IN THE UK 10 YEARS
AFTER THE AMENDMENT. EFFECTIVE REFORM
OR FURTHER IMPEDIMENT TO PROSECUTION?
	THE DEFINITION OF PROTECTED GROUP IN THE
CONTEXT OF APPROACH TO GENOCIDE UNDER
INTERNATIONAL CRIMINAL LAW AND POLISH
CRIMINAL LAW
	GENERAL DIRECTIVES OF JUDICIAL SENTENCING
FOR A CRIMINAL OFFENCE FOLLOWING THEIR
LATEST REVISION
	CRIMINAL LIABILITY OF MANAGERS
IN THE POLISH COMPETITION LAW –
DEVELOPMENT AND THE PERSPECTIVE OF
PROCEDURAL GUARANTEES
	CRIMINALIZATION DILEMMAS IN THE CASE
OF A LEGAL GOOD IN THE FORM OF HUMAN LIFE
	SYSTEMIC CONVICTIONS: CHINA’S FUNDRAISING
CRIMES AND ITS FINANCIAL SYSTEM
	ON THE PURPOSE AND FUNCTIONS OF LEGAL‑DOGMATIC
RESEARCH (CONTINENTAL TRADITION)
	CRIMINALISATION OF IMMIGRATION LAW
	TIME PERIODS FOR EXPUNGEMENT OF CONVICTIONS
INVOLVING FINES AND RESTRICTION OF LIBERTY
	DIFFICULTIES WITH THE EXECUTION OF
THE DRIVING BAN AS A PENAL MEASURE

