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WOMEN’S RIGHTS AND PRO-LIFE MOVEMENT: 
OPPOSITION OR HARMONY?

Abstract

The aim of this article is to focus on women’s rights and how these rights correlate 
with pro-life stance: Are those in opposition to one another or in harmony? In order to 
answer this question, an analysis of the notion of women’s rights has been performed. 
Moreover, the categories of the rights of pregnant women and reproductive rights are also 
examined. The normative analysis of human rights provisions concerning the scope of 
the protection of the right to life in the pre-natal phase is made, alongside the examination 
of relevant judicial decisions, namely: the Court of Justice of the European Union in 
the Grogan case (1991), the Supreme Court of the United States judgments in Roe v. 
Wade (1973) and Dobbs case (2022), the European Court of Human Rights in Bouton v. 
France (2022) and the Polish Constitutional Tribunal judgment on prohibition of eugenic 
abortion (2020). In conclusion, the arguments concerning the mutual relationship between 
women’s rights and the pro-life and pro-abortion movements are presented, with a final 
standpoint on the noble character of the pro-life stance, based on human rights protection 
due to solidarity, altruism and cosmopolitan values.

KEYWORDS

women’s rights, rights of pregnant women, reproductive rights, termination of 
pregnancy
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INTRODUCTION

The aim of this article is to focus on women’s rights within the current debate 
on pro-life movements and judicial decisions on the medical termination of preg-
nancy. The analysis aims to elaborate on the relationship between women’s rights 
and the pro-life standpoint – Are those in harmony or in conflict? Are women’s 
rights better protected within legal arrangements protecting and supporting life in 
the pre-natal phase or is medical termination of pregnancy (abortion) a necessary 
and beneficial completion of women’s rights?

In order to formulate an answer to this question, a few steps of legal analysis 
will be undertaken. Firstly, the meaning of the notion of ‘women’s rights’ will be 
presented, based on the normative provisions of human rights law. Within this 
endeavor, the category of the rights of pregnant women and reproductive rights 
will also be elaborated on. Secondly, the content of the right to life will be exam-
ined in order to decide whether it encompasses the protection of life in the pre-na-
tal phase. Supplementarily, a presentation of recent important, very interesting, 
highly debated (and also socially contested) judicial decisions will be made, with 
the aim of formulating the answer to the title question. The arguments for both 
sides of the public discourse, namely for the prospective opposition or accordance 
of those rights: women’s rights and the right to life in the prenatal phase will be 
presented. The evaluation of the dual arguments will lead to the concluding state-
ment, with a subsequent proposal of an answer to the research dilemma.

DEBATE ON WOMEN’S RIGHTS

The contemporary debate on women’s rights is concentrated on two issues: 
the first element concerns women’s empowerment, and the second factor deals 
with pregnancy issues. Within the first perspective, one may underline the stress 
put on equality and non-discrimination between men and women.1 It is commonly 
stated that human rights are gender-neutral as those provisions are designed for all 
people, regardless of their gender. Hence, it is within the second perspective, the 

1 The reference to representatives of both sexes is made in alphabetical order.
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sphere connected to pregnancy and maternity, that the essence of women’s rights 
is situated. 

One may state that the notion of ‘women’s rights’ is connected, on the one 
hand, to women’s rights alongside men’s rights and, on the other hand, to the 
rights of pregnant women. As it is this second category of norms that is original 
and connected to women in a unique and unexceptional manner. Therefore, it 
seems that the norms on feminine pregnancy may be termed as being truly wom-
en’s rights.

The detailed analysis of human rights provisions, based on the core docu-
ment, namely the Universal Declaration of Human Rights (UDHR), leads to the 
conclusion that the norms are constructed in a truly universal and gender-neutral 
manner. Hence, one may differentiate various notions that are connected to every 
human person, without distinction as far as her/his gender is concerned. The doc-
uments use either singular (‘everyone’) or collective notions (‘all’). In particular, 
the Universal Declaration of Human Rights contains the following notions:

● All human beings: Article 1 – stipulating the principle of freedom and 
equality in dignity and rights

● All: Article 7 – equality before the law, equal protection against any dis-
crimination

● Everyone: Article 2 – entitlement to all the rights and freedoms stipulated 
in the Declaration, without any distinction; Article 3 – right to life, liberty 
and security; Article 6 – right to recognition as a person before the law; 
Article 8 – right to judicial protection (remedy); Article 10 – right to fair 
trial in criminal affairs; Article 11 § 1 – presumption of innocence; Arti-
cle 12 – protection from an arbitrary interference; Article 13 – freedom of 
movement (internal and external); Article 14 – right to asylum; Article 15 
§ 1 – right to a nationality; Article 17 § 1 – property rights; Article 18 
– freedom of thought, conscience and religion; Article 19 – freedom of 
opinion and expression; Article 20 § 1 – freedom of assembly and associa-
tion; Article 21 – electoral rights; Article 22 – social security entitlements; 
Article 23 – labour law rights; Article 24 – leisure entitlements; Article 25 
– social protection entitlements; Article 26 – education rights; Article 27 – 
cultural rights; Article 28 – entitlement to a proper social and international 
order; Article 29 – legitimate scope of limitations of rights and freedoms

● No one: Article 4 – prohibition of slavery; Article 5 – prohibition of torture; 
Article 9 – prohibition of arbitrary detention; Article 11 § 2 – no crime 
without an offence; Article 12 – prohibition of arbitrary interference; Arti-
cle 15 § 2 – prohibition of an arbitrary deprivation of nationality; Article 17 
§ 2 – prohibition of an arbitrary deprivation of property; Article 20 § 2 
– prohibition of forced membership in the association.

Within the Declaration, it is also possible to distinguish separate categories 
of subjects, like marriage and family, which is to be regarded as a fundamental 
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group unit of society (Article 16), parents (Article 26), norm dealing with moth-
erhood and childhood (Article 25) or collective rights, dealing with a political 
community (Article 21).

Is this analysis relevant to the observance of women’s rights? The answer is 
affirmative as the proper understanding of human rights provisions seems to be 
conducive to their proper application and observance. Within this perspective, 
women are entitled to the same rights and benefits as men; and the crucial aspect 
of the government policy is to ensure the equal enjoyment of those entitlements to 
everyone, men and women alike. 

The fundamental principle of human rights is the principle of equality and 
non-discrimination; therefore women’s rights are based on those norms. Thus, 
Magna Charta of women’s rights, namely the Convention on the Elimination of 
All Forms of Discrimination Against Women (CEDAW),2 is based on this very 
conviction that full enjoyment of women’s rights depends on the creation and 
observance of an equal and non-discriminatory human rights environment.3 Men 
and women enjoy identical entitlements, but still the practice of human rights 
observance pinpoints the far worse situation of women. Therefore the crucial 
aspect of women’s rights is to guarantee the practice of equality and non-dis-
crimination, within various aspects, different geographical, cultural, ethnic and 
religious milieu.4 In other words, what is at stake is women’s rights efficiency and 
their practical impact rather than theoretical description.

 Within the context of practical enforcement of women’s rights, one may 
mention the procedures contained in the CEDAW: the reporting procedure, the 
interstate procedure, the inquiry and the individual complaints procedure.5 Still, 

2 The Convention was adopted by the United Nations General Assembly on 18 December 
1979, with an entry into force on 3 September 1981. There are 189 states which ratified the Con-
vention, 2 signatories and 6 states with no legal action undertaken towards the Convention. The 
signatory states are: Palau and the United States of America, while states of no legal action are: 
Iran, Niue, Somalia, Sudan and Tonga. The Holy See may be regarded as a separate category, as an 
actor sui generis within public international law. Record as of 21 February 2023. The ratification 
data is available at: https://indicators.ohchr.org/ (accessed 19 May 2023).

3 Cf. A. Hellum, H. A. Aasen (eds.), Women’s human rights: CEDAW in international, region-
al, and national law, Cambridge-New York 2013; S. Zwingel, Translating International Women’s 
Rights: The CEDAW Convention in Context, London 2016.

4 One may think of a general review of structural environment (see the recent study of Car-
oline Criado Perez, Invisible Women. Exposing Data Bias in a World Designed for Men, London 
2019), examinations of specific geographical regions (see A. F. Banks, CEDAW, Compliance and 
Custom: Human Rights Enforcement in Sub-Saharan Africa, “Fordham International Law Re-
view” 2009, Vol. 32, pp. 781-845) or specialized recommendations, like local government proposal 
(M. Och, More Than Just Moral Urbanism? The Incorporation of CEDAW Principles into Local 
Governance Structures in the United States, “Journal of Human Rights Practice” 2022, Vol. 14, 
issue 3, pp. 1060-1081).

5 Institutions developed within the CEDAW environment are the Committee and the Special 
Rapporteur on violence against women. The description of the enforcement procedures is con-
tained in the CEDAW commentary: M. A. Freeman, C. Chinkin, B. Rudolf (eds.), The UN Con-
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within human rights literature one may find a critique of the drawbacks of those 
procedures6 and concerns about substantive deficiencies of the CEDAW system.7 
Moreover, there is a growing literature base stressing the advantages, also within 
the economic performance of a given country, of maintaining equality between 
men and women – thus the process of women’s empowerment is regarded as con-
ducive to good governance.8

RIGHTS OF PREGNANT WOMEN

The essential perspective of women’s rights elaborates on a specific femi-
nine aspect of human rights, namely the protection of pregnancy.9 Within the 
Universal Declaration of Human Rights, reference to maternity is contained in 
Article 25 § 2 in the following manner:

Motherhood and childhood are entitled to special care and assistance. All children, 
whether born in or out of wedlock, shall enjoy the same social protection.

Women – when pregnant – are entitled expressis verbis to special care and 
assistance. Therefore, public authorities are under an obligation to provide it as 
a means of continuous engagement rather than a single action. Within the scope 
of pregnant women’s rights provisions, the International Covenant on Economic, 
Social and Cultural Rights10 directly refers to the UDHR, confirms the rights stip-
ulated therein and provides a more precise understanding of entitlements stem-

vention on the Elimination of All Forms of Discrimination against Women: A Commentary, New 
York-Oxford 2012. An example of concrete recent application of CEDAW procedures presents 
S. L. Kjaergaard in: Examining Gender Equality in Greenland in the Last Thirty Years: An Inves-
tigation through the Lens of the CEDAW Convention’s Examinations, “Sibirica: Interdisciplinary 
Journal of Siberian Studies” 2023, Vol. 22, issue 1, pp. 82-108.

 6 D. Cardona Díaz, The CEDAW Convention: de jure and de facto dichotomy, Barcelona 2019 
https://ddd.uab.cat/pub/tfg/2018/194342/TFG_dcardonadiaz.pdf (accessed 15 May 2023).

 7 M. Campbell, Women, Poverty, Equality: The Role of CEDAW, Oxford 2018.
 8 Cf. M. C. Nussbaum, Creating Capabilities. The Human Development Approach, Cam-

bridge-London 2011; L. Scott, The Double X Economy. The Epic Potential of Women’s Empower-
ment, New York 2020; D. Bach-Golecka, The Emerging Right to Good Governance, “American 
Journal of International Law. Unbound” 2018, Vol. 112, pp. 89-93.

 9 The detailed analysis of the topic may be found in: D. Bach-Golecka, Motherhood and law. 
Reflection on human rights provisions and selected judgments of the European courts, “Studia 
Iuridica” 2021, Vol. 90, pp. 25-58.

10 The Covenant was adopted by the United Nations General Assembly on 16 December 1966, 
with an entry into force on 3 January 1976. The number of ratifications is 171 states, 4 signatories 
and 22 states with no legal action undertaken towards the Covenant. The United States of America 
is only a signatory of the Covenant. Record as of 21 February 2023. The ratification data is avail-
able at: https://indicators.ohchr.org/ (accessed 19 May 2023). 



14 DOBROCHNA BACH-GOLECKA

ming from maternity. The relevant provision is Article 10 § 2 of the Covenant, 
namely:

Special protection should be accorded to mothers during a reasonable period before 
and after childbirth. During such period working mothers should be accorded paid 
leave or leave with adequate social security benefits.

Within those provisions, states’ obligation to accord special protection to 
mothers is defined within detailed time limits: “during a reasonable period before 
and after childbirth”. Hence, one may state that the obligation of special protec-
tion towards mothers is not a permanent obligation but refers directly to the cru-
cial phase of pregnancy and childbirth. Other human rights provisions distinguish 
specialized norms dealing with pregnant women’s protection in labour milieu, 
developed with the International Labour Organization (ILO). 

It seems that CEDAW deals with maternity protection with a secondary, and 
not primary, importance. The main goal of the Convention is to ensure equality 
and non-discrimination between men and women – hence maternity aspect is 
being referred to rather occasionally. In the CEDAW preamble, one may find the 
following statement:

Bearing in mind the great contribution of women to the welfare of the family and 
to the development of society, so far not fully recognized, the social significance of 
maternity and the role of both parents in the family and in the upbringing of children, 
and aware that the role of women in procreation should not be a basis for discrim-
ination but that the upbringing of children requires a sharing of responsibility be-
tween men and women and society as a whole (...)

The CEDAW Convention stipulates as a general rule that special provisions 
dealing with maternity assistance and protection should not be regarded as dis-
criminatory treatment (Article 4 § 2) and encourages an appropriate understand-
ing of maternity (Article 6 § b):

To ensure that family education includes a proper understanding of maternity as 
a social function and the recognition of the common responsibility of men and wom-
en in the upbringing and development of their children, it being understood that the 
interest of the children is the primordial consideration in all cases. 

One may underline that pregnancy and maternity are recognized as an impor-
tant activity of women, vital for the proper functioning of a family and society. 
Nevertheless, women should not be left alone while dealing with those activities. 
Firstly, they are entitled to special assistance and protection. Secondly, once chil-
dren are brought into the world, their upbringing and development is a shared and 
common responsibility of both parents.

The particular entitlements of women within maternity protection are listed 
in Article 11 § 2 and 3 CEDAW:
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2. In order to prevent discrimination against women on the grounds of marriage or 
maternity and to ensure their effective right to work, States Parties shall take appro-
priate measures: 
(a) To prohibit, subject to the imposition of sanctions, dismissal on the grounds of 
pregnancy or of maternity leave and discrimination in dismissals on the basis of 
marital status; 
(b) To introduce maternity leave with pay or with comparable social benefits without 
loss of former employment, seniority or social allowances; 
(c) To encourage the provision of the necessary supporting social services to enable 
parents to combine family obligations with work responsibilities and participation 
in public life, in particular through promoting the establishment and development of 
a network of childcare facilities; 
(d) To provide special protection to women during pregnancy in types of work proved 
to be harmful to them. 
3. Protective legislation relating to matters covered in this article shall be reviewed 
periodically in the light of scientific and technological knowledge and shall be re-
vised, repealed or extended as necessary.

The ultimate CEDAW provision dealing with pregnancy and maternity assis-
tance is connected to health care and social policy. Article 12 CEDAW stipulates 
the following level of feminine protection:

1. States Parties shall take all appropriate measures to eliminate discrimination 
against women in the field of health care in order to ensure, on a basis of equality 
of men and women, access to health care services, including those related to family 
planning. 
2. Notwithstanding the provisions of paragraph 1 of this article, States Parties shall 
ensure to women appropriate services in connection with pregnancy, confinement 
and the post-natal period, granting free services where necessary, as well as ade-
quate nutrition during pregnancy and lactation. 

Commenting on those provisions aimed at maternity protection one may 
underline several issues. Firstly, the rights of pregnant women rights are tem-
poral; they are not fixed on a permanent basis to a particular female person but 
they are rather aim-oriented, flexible and responsive provisions. Their goal is to 
alleviate the burdens of pregnancy and to assist in the hardships of child labour 
of a particular woman. Secondly, those rights are social entitlements in the sense 
that their proper implementation requires an active stance of the public authori-
ties. Hence, the rights of pregnant women are not passive entitlements of tolerance 
but those that require a concrete form of assistance, provided with proper dili-
gence and in due time. Thirdly, one may state that the rights of pregnant women 
are one of the least commented on and debated entitlements in human rights law. 
The enforcement mechanisms seem to be weak. The assistance that is publicly 
promoted as a means to help pregnant women in need is directed rather towards 
the encouragement of a medical termination of pregnancy rather than ensuring 
the full application of social entitlements connected to maternity.
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Is it therefore proper to conclude that the category of women’s rights is 
a redundant legal concept? In my opinion, the answer to this question should 
be a negative one. Even within the conception of gender-neutral human rights, 
namely the situation when women’s rights should be interpreted as human rights 
of female human beings, with an identical set of entitlements of male human 
beings, there is still a need to use the relevant notion of ‘women’s rights’. Within 
the contemporary world, there persists a discrepancy between legal normative 
provisions (law in books) and situations of real life (law in action). Hence, there 
is a need to provide specific measures devoted to safeguarding equality for men 
and women in every society. Moreover, there are still regions in the world where 
human rights of women are barely respected. The problem of the geography of 
human rights is a vital challenge of governance; an issue that should be addressed 
to through numerous political actions, legal initiatives and a topic debated within 
a public discourse.

The precise legal notion of ‘women’s rights’, namely the term that refers to 
entitlements connected to the state of pregnancy and early stages of maternity 
(post-labour phase of confinement), is likewise an important social recommen-
dation. It seems, however, that the concept is barely present within the public 
debate; with more stress being placed on pre-natal phase (within the notion of 
reproductive rights) and post-natal phase – within the concept of children’s rights 
and work-life balance regulations. This lack of interest of regulatory authorities 
and a relatively modest public debate results in the state of deterioration of preg-
nant women’s entitlements as the female rights-holders seem to be unaware of 
their entitlements provided for the state of pregnancy. Hence, it seems that the 
time which should be spent in a peaceful atmosphere, enjoying the gradual devel-
opment of a new human being in a female body and awaiting the birth of a child, 
is rather a period of fear, unrest and worries. Those feelings of discomfort should 
be diminished within an active social policy, oriented towards the promotion of 
‘special care and assistance’ directed to pregnant women. 

REPRODUCTIVE RIGHTS

One may state that the use of the notion of ‘women’s rights’ within the gen-
der-neutral category of human rights is of social importance. It may serve as 
an instrument for accelerating social change and aiming at the achievement of 
effective equality among men and women. The usage of the notion of ‘women’s 
rights’ within the strict legal meaning, namely pregnant women’s rights is also 
of a valuable policy impact. The prospective debate on the legal entitlement of 
‘special care and assistance’ should serve as a means reinforcing mother’s rights 
and ensuring their effective social protection during the time of pregnancy. It may 
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be conducive to the full enjoyment of women’s rights, in particular, within the 
context of reproductive rights. 

Reproductive rights are dependent on reproductive and sexual health. Within 
the goal of protection of reproductive abilities it is Article 11 of CEDAW that 
stipulates the following:

States Parties shall take all appropriate measures to eliminate discrimination against 
women in the field of employment in order to ensure, on a basis of equality of men 
and women, the same rights, in particular: 
(...)
(f) The right to protection of health and to safety in working conditions, including the 
safeguarding of the function of reproduction.

Moreover, within the context of reproductive rights, Article 16 of CEDAW 
stipulates the following: 

States Parties shall take all appropriate measures to eliminate discrimination against 
women in all matters relating to marriage and family relations and, in particular, 
shall ensure, on a basis of equality of men and women: 
(...)
(d) The same rights and responsibilities as parents, irrespective of their marital sta-
tus, in matters relating to their children; in all cases the interests of the children shall 
be paramount; 
(e) The same rights to decide freely and responsibly on the number and spacing of 
their children and to have access to the information, education and means to enable 
them to exercise these rights.

One may summarize the normative description of reproductive rights within 
their vital characteristics. Firstly, reproductive rights are based on the principle of 
equality and non-discrimination, thus those are inherent to the representatives of 
both sexes: female and male. Secondly, they are of high value as their function is 
to safeguard the ability to transfer life to future generations. Thirdly, the specific 
role of reproductive rights is to enable prospective parents to decide in a free and 
responsible manner on the number and spacing of their children. Fourth, the task 
of public authorities is to protect the reproductive capabilities of men and women 
as well as to inform, educate and provide means for the effective exercise of those 
rights.

The overall aim of reproductive rights is reproduction of life (procreation) 
hence one may positively evaluate those public policies that are in accordance 
with reproductive rights, namely those activities undertaken by public authorities 
with the aim of increasing the number of population (pro-natal policies, pro-fam-
ily policies). Actions designed in order to diminish the number of new births 
(anti-natal policy) seem to be contrary to the very foundations of reproductive 
rights. In particular, one may state that medical termination of pregnancy (abor-
tion) should be regarded as an activity outside the scope of reproductive rights. 
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The aim of abortion is to terminate the new life of a human being rather than to 
allow its outer appearance and to erase the memory of the baby’s very existence 
in the world.11

RIGHT TO LIFE IN THE PRE-NATAL PHASE

One may state that the right to life is regulated within a two-fold perspective. 
On the one hand, the protection of life within the human rights law is regarded 
as a provision of primary importance, enshrined in numerous public law treaties. 
On the other hand, there are scarce international human rights norms directly 
providing for the protection of life in the pre-natal phase. Hence, one may wonder 
whether this legal arrangement should be understood as a lack of recognition of 
the right to life of the unborn children.

The doctrine of human rights law provides for differentiated answers to this 
question.12 Many scholars underline the normative construction of the right to life, 
provided for in a direct, unconditional, albeit general manner. The Universal Dec-
laration of Human Rights stipulates in Article 3 the following formulation of the 
norm:

Everyone has the right to life, liberty and security of person.

International Covenant on Civil and Political Rights13 regulates the right to life 
in Article 6, within a broader context of capital punishment (death penalty) and 
the crime of genocide, namely:

1. Every human being has the inherent right to life. This right shall be protected by 
law. No one shall be arbitrarily deprived of his life.
2. In countries which have not abolished the death penalty, sentence of death may be 
imposed only for the most serious crimes in accordance with the law in force at the 
time of the commission of the crime and not contrary to the provisions of the present 
Covenant and to the Convention on the Prevention and Punishment of the Crime of 
Genocide. This penalty can only be carried out pursuant to a final judgment ren-
dered by a competent court.

11 Apart from the categories of reproductive health and reproductive rights, the notion of re-
productive justice is being used; cf. K. K. Tella, Abortion Rights, Reproductive Justice and the 
State: International Perspectives, Abingdon 2023.

12 For a review of a recent legal theory on the right to life in pre-natal phase see: T. Finegan, 
International Human Rights Law and the “Unborn”. Text and Traveaux Preparatoires, “Tulane 
Journal of International and Comparative Law” 2016, Vol. 25, pp. 89-126; A. Stępkowski (ed.), 
Protection of Human Life in Its Early Stage. Intellectual Foundations and Legal Means, Frankfurt 
am Main 2014.

13 The Covenant was adopted by United Nations General Assembly on 16 December 1966, 
with an entry into force on 23 March 1976.
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3. When deprivation of life constitutes the crime of genocide, it is understood that 
nothing in this article shall authorize any State Party to the present Covenant to 
derogate in any way from any obligation assumed under the provisions of the Con-
vention on the Prevention and Punishment of the Crime of Genocide.
4. Anyone sentenced to death shall have the right to seek pardon or commutation 
of the sentence. Amnesty, pardon or commutation of the sentence of death may be 
granted in all cases.
5. Sentence of death shall not be imposed for crimes committed by persons below 
eighteen years of age and shall not be carried out on pregnant women.
6. Nothing in this article shall be invoked to delay or to prevent the abolition of cap-
ital punishment by any State Party to the present Covenant.

The above formulation on the right to life is a long provision due to the anal-
ysis of the interrelationship of the death penalty and legal regulation of the crime 
of genocide with the right to life. Still, there is a statement of crucial importance, 
namely the norm that prohibits the execution of the death penalty on pregnant 
women. This provision proves the recognition of the right to life in the pre-natal 
phase. In a situation where the death penalty is ordered on a woman, it cannot 
be performed due to the protection of the right to life of a baby. It is a woman, 
and not her baby, that was sentenced to death. Therefore, capital punishment is 
understood as the penalty to be performed on the guilty perpetrator and not on an 
innocent human being.

One should not underestimate the importance of Article 6 § 5 of the Interna-
tional Covenant on Civil and Political Rights (ICCPR). Firstly, the Covenant is 
a major human rights treaty. As many as 173 states have ratified the treaty, the 
most notable state among them being the United States of America.14 The num-
ber of states which have not ratified the ICCPR is relatively low: six signatories 
(China, Comoros, Cuba, Nauru, Palau, Saint Lucia) and 18 states that have taken 
no legal action towards the Covenant.15 Secondly, it seems that the meaning of 
Article 6 § 5 ICCPR should be interpreted as a direct confirmation of the right to 
life in the pre-natal phase. The sanction performed towards one person may not 
infringe the entitlements of the other human being, especially such a fundamental 
right as the right to life. 

The United Nations Human Rights Committee within the General Comment 
No. 36 on Article 6 ICCPR adopted in October 2018 seems to acknowledge this 
logic of reciprocity and equivalence while stipulating16 that:

14 Record as of 21 February 2023. The ratification data is available at: https://indicators.ohchr.
org/ (accessed 19 May 2023).

15 Bhutan, Brunei Darussalam, Cook Islands, Kiribati, Malaysia, Micronesia, Myanmar, Niue, 
Oman, Saint Kitts and Nevis, Saudi Arabia, Singapore, Solomon Islands, South Sudan, Tonga, 
Tuvalu, United Arab Emirates. The Holy See, as an actor sui generis within public international 
law, may be regarded as a separate category.

16 General Comment no. 36 (2018) on Article 6 of the International Covenant on Civil and 
Political Rights, on the Right to Life, CCPR/C/GC/36, para. 7-8; text available at: https://docu-



20 DOBROCHNA BACH-GOLECKA

States parties must respect the right to life. This entails the duty to refrain from en-
gaging in conduct resulting in arbitrary deprivation of life. States parties must also 
ensure the right to life and exercise due diligence to protect the lives of individuals 
against deprivations caused by persons or entities whose conduct is not attributable 
to the State. The obligation of States parties to respect and ensure the right to life 
extends to reasonably foreseeable threats and life-threatening situations that can 
result in loss of life. States parties may be in violation of Article 6 even if such threats 
and situations do not result in loss of life. Although States parties may adopt meas-
ures designed to regulate voluntary termination of pregnancy, those measures must 
not result in violation of the right to life of a pregnant woman or girl, or her other 
rights under the Covenant.

Nevertheless, within the further statement of the General Comment, it is dif-
ficult to trace the overall willingness to recognize the right to life in the pre-natal 
phase within the international human rights law level.17 It seems, therefore, that 
the right to life is regulated in an open and flexible manner. Such a method of 
regulation enables the states to implement their own domestic provisions dealing 
with the protection of life in the pre-natal phase.

The above statement seems to be confirmed within the analysis of the other 
human rights treaty, namely the Convention on the Rights of the Child.18 The defi-
nition of the child is contained in Article 1 in the following manner:

(...) a child means every human being below the age of eighteen years unless under 
the law applicable to the child, majority is attained earlier. 

The drafters of the Convention did not reach an agreement as far as the min-
imum age for when childhood begins and eventually deliberately left the issue to 
be determined by the decision of States parties.19

The Convention stipulates in Article 6 the right to life, survival and develop-
ment in the following manner:

1. States Parties recognize that every child has the inherent right to life.
2. States Parties shall ensure to the maximum extent possible the survival and devel-
opment of the child.

ments-dds-ny.un.org/doc/UNDOC/GEN/G19/261/15/PDF/G1926115.pdf?OpenElement (accessed 
19 May 2023).

17 See more: S. Jones, Extending the Right to Life Under the International Covenant on Civil 
and Political Rights: General Comment 36, “Human Rights Law Review” 2019, Vol. 19, pp. 347-
368.

18 The Convention was adopted by the United Nations General Assembly on 20 November 
1989, with an entry into force on 2 September 1990. The Convention has been ratified by 196 
states (sic!) with only one state which has signed but not ratified the Convention, namely the USA. 
Record as of 21 February 2023. The ratification data is available at: https://indicators.ohchr.org/ 
(accessed 20 May 2023).

19 N. Peleg, International Children’s Rights Law: General Principles, (in:) U. Kilkelly, 
T. Liefaard (eds.), International Human Rights of Children, Springer 2019, p. 137.
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The norm of the Convention stipulating the right to life vis-à-vis unborn chil-
dren should be interpreted within the meaning of the Preamble to the Convention, 
whereas it provides for special positive action of the state:

(...) as indicated in the Declaration of the Rights of the Child, “the child, by rea-
son of his physical and mental immaturity, needs special safeguards and care, 
including appropriate legal protection, before as well as after birth”.

One may thus wonder about the relevant scope of protection of unborn chil-
dren – their right to birth, special safeguards and protection of health care condu-
cive to their proper development within the pre-natal phase.20 It should be stressed 
that the international treaty regulation dealing with children’s rights is con-
structed in an open and unfinished manner, stipulating general principles rather 
than technical norms. Therefore, those international norms are to be completed 
with detailed provisions which should be adopted at the domestic level.

REGULATORY PRACTICE ON TERMINATION OF PREGNANCY

If the protection of the right to life in the pre-natal phase is not determined 
in an unequivocal, coherent and decisive manner on a level of universal interna-
tional law of human rights, then it is for the domestic public authorities to regulate 
the issue.21 One may wonder whether it is for the legislative, executive or judicial 
institutions to decide on the scope of protection of the right to life in the pre-natal 
phase.

The answer to this question may be provided for within a judgment deliv-
ered in October 1991 by the Court of Justice of the European Union in the case 
C-159/90 The Society for the Protection of Unborn Children Ireland Ltd v. Ste-
phen Grogan and others.22 First of all, the court determined that termination of 
pregnancy may be regarded as a service within the meaning of European law. It 
may be described as “(…) a medical activity which is normally provided for remu-
neration and may be carried out as part of a professional activity”.23 An important 
element of the Court’s decision was reliance on domestic regulation – since medi-

20 It is possible to distinguish various conceptions of the unborn children’s rights; cf. N. Peleg, 
J. Tobin, The Rights to Life, Survival, and Development, (in:) J. Tobin (ed.), The UN Convention on 
the Rights of the Child: A Commentary, Oxford 2019, pp. 186-237.

21 As for the most recent presentation of a wide variety of national contexts concerning termi-
nation of pregnancy cf. M. Ziegler, Research Handbook on International Abortion Law, Chelten-
ham 2023.

22 ECLI:EU:C:1991:378.
23 Para. 18 of the Grogan judgment.
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cal termination of pregnancy must be performed in accordance with national law. 
The Court underlined that it is lawfully practiced in several member states.

The statement of the Court, which turned out to be of crucial procedural 
importance, may be found in the passages of the judgment cited below in extenso 
whereas the Court provides an answer to the arguments of the plaintiff, namely 
Society for the Protection of Unborn Children Ireland Ltd (SPUC), which focused 
on the malicious character of the medical termination of pregnancy:24 

SPUC, however, maintains that the provision of abortion cannot be regarded as be-
ing a service, on the grounds that it is grossly immoral and involves the destruction 
of the life of a human being, namely the unborn child.

Whatever the merits of those arguments on the moral plane, they cannot influence 
the answer to the national court’s first question. It is not for the Court to 
substitute its assessment for that of the legislature in those Member States where 
the activities in question are practised legally.

Consequently, the answer to the national court’s first question must be that 
medical termination of pregnancy, performed in accordance with the law of the 
State in which it is carried out, constitutes a service within the meaning of Article 
60 of the Treaty.

Commenting on the judgment one should underline three issues. Firstly, rec-
ognition of medical termination of pregnancy as a service within the meaning of 
European Union law is dependent on a previous constitutive decision of the mem-
ber state. Hence, without the relevant regulation of national authorities allowing 
for the execution of abortion, it is not a service within the scope of EU law. Sec-
ondly, following the autonomous competence of the member states to regulate the 
issue, one is faced with a pluralistic regulatory result. Since every member state 
is free to regulate the issue, one may find jurisdictions with pro-life regulations, 
jurisdictions with pro-abortion stance, and the subsequent mixture of those two 
regulatory approaches.

Thirdly, the Court of Justice of the European Union in the analysed Grogan 
case formulated an answer to the question concerning which domestic institution 
is competent to regulate the termination of pregnancy issue. In this context, the 
Court stipulated that: “(...) It is not for the Court to substitute its assessment for 
that of the legislature in those Member States where the activities in question 
are practised legally”.25 Therefore, it is the legislative branch of government that 
should decide on the scope of protection of the right to life in the pre-natal phase.

The fundamental statement of the Court – one which made the verdict of ever-
lasting importance – concerned the adopted self-restraint of the judicial sphere 
of competence. The Court underlined that it is not for the judges to substitute 
the action of the parliament. Moreover, it is not the task of the European court 

24 Para. 19-21 of the Grogan judgment.
25 Para. 20 of the Grogan judgment.



 WOMEN’S RIGHTS AND PRO-LIFE MOVEMENT... 23

to decide on the matters which should be decided by parliaments of the member 
states.

The line of reasoning behind the judgment in the Grogan case is the fol-
lowing: people within a political community hold certain convictions and regard 
certain values and principles as important for social life. This unique set and 
combination of valid norms is also practiced by the representatives of the peo-
ple, chosen to represent them within a democratic process. Representatives of the 
people are also part of the people, therefore the set of transmitted values is the 
same. It is within a democratic, parliamentary process that a decision concerning 
the regulation of certain morally controversial activities, like trade in pornogra-
phy, gambling, prostitution, usage of aggressive materials, and trade of addictive 
substances is made.26 Regulation on medical termination of pregnancy as well as 
euthanasia belong to this category of morally sensitive regulatory topics.

What would have happened if the Court had taken a different decision and 
presented a substantive decision, namely if it had ruled on the lawfulness or its 
lack in the case of the medical termination of pregnancy, irrespective of the rel-
evant national regulations of Ireland and the United Kingdom? Such a judgment 
could have been described as an example of hyper-activism of the Court; an action 
that could have led to the emergence of hostile social feelings and unrest within 
the societies of the member states of the European Union.27 

However, it seems that precisely this hyper-active stand was taken by the 
American Supreme Court in the case of Roe v. Wade in January 1973.28 The Court 
decided that the interpretation of the Constitution of the United States leads to 
the conclusion that medical termination of pregnancy is legal. In other words, 
pregnant women are at liberty to perform abortion. Following the verdict, regu-
lations of the federal states protecting life in the pre-natal phase were abolished. 
This judge-made decision turned out to be of crucial social importance within the 
American public discourse and legal debate, as it initiated the process of formula-
tion of moral convictions, leading to social engagements and the rise of political 
movements.29 It seems that the rise of pro-abortion and pro-life movements had 

26 A theoretical analysis of the peculiarities of the regulation of malicious actions, potentially 
harmful to the well-being of the society, presents J. Leitzel, Regulating Vice. Misguided Prohibi-
tions and Realistic Controls, Cambridge 2008.

27 Fortunately, the Court of Justice of the European Union seems to present a sensitive ap-
proach towards the vital public interests of particular countries. One may pinpoint to the judicially 
constructed doctrine of mandatory requirements of public interest, originally provided for the 
legitimate derogation from the free movement of goods; cf. O. Inanilir, Derogation from the Free 
Movement of Goods in the EU: Article 30 and ‘Cassis’ Mandatory Requirements Doctrine, “An-
kara Bar Review” 2008, Vol. 2, pp. 106-113.

28 Jane Roe v. Henry Wade, 410 U.S. 113; 93 S.Ct. 705; 35 L. Ed. 2nd 147; 1973 U.S. LEXIS 159.
29 The impact of the American public debate on the development of pro-life movement is pre-

sented in: J.Holland, Tiny You. A Western History of Anti-Abortion Movement, Oakland 2020. See 
also M. Ziegler, After Roe. The Lost History of the Abortion Debate, Cambridge 2015.
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their roots in the inability of people to modify the judicial verdict, which was 
fuelled by certain feelings of unrest and discomfort resulting from the lack of 
their agency. This situation contributed to the awakening of the personal con-
science of many American citizens and led to the gradual development of deep 
convictions about the abortion issue within the society.

The malicious character of the judgment Roe v. Wade did not concern solely 
the substance of the verdict, but rather it was grounded in the procedural aspect 
of the decision. The main demand of the American movements was the urge 
to decide the issue by themselves: we, the people! It is not for the Court, even 
a Supreme Court, to determine the case and thus deprive the people of the power 
to shape the legal decision within a collective, democratically organized pro-
cess. The judgment in Roe v. Wade is thus an example of an improper judicial 
hyper-activism. Moreover, it may be characterised as a decision undertaken by 
a body lacking direct democratic legitimacy when compared to the institution of 
the domestic legislature.

It seems that democracy may be at the roots of the pro-abortion and pro-life 
debate, pinpointing the legitimate proper method of determining socially con-
tested topics, among them the issue of the scope of protection or lack of protection 
of the right to life in the pre-natal phase. This method requires collective reflec-
tion within a political community, public debate and parliamentary decision.

This statement was formulated in the analysed above judgment of the Euro-
pean Court in the Grogan case: “(...) it is not for the Court to substitute its assess-
ment for that of the legislature”. The assumption underlying this statement seems 
to be the obligation to respect democratic principles of governance and to find 
a proper institutional place for the judiciary.

The recent judgment of the United States Supreme Court passed in June 
2022 in the case Dobbs v. Jackson Women’s Health Organization30 overruled the 
judicial decision of Roe v. Wade. The decision, however, was not a substantial 
amendment, in the sense of dealing with the legality or illegality of the medical 
termination of pregnancy. The Supreme Court held that the Constitution of the 
United States does not confer a right to abortion and hence, it is for particular 
states – members of the Union, to regulate the issue. The judgment is of crucial 
importance as it returns the power to the people and enables them to decide the 
vital topic of the scope of protection of the right to life in the pre-natal phase at 
the domestic level.31 

Metaphorically, one may conclude that the American Court in 2022 followed 
the meritum of the judgment of the European Court, delivered in 1991. 

30 Thomas Dobbs v. Jackson Women’s Health Organization, 597 U.S; 2022 WL 2276808; 2022 
U.S. LEXIS 3057.

31 The analysis of subsequent regulatory activities presents K. L. Macintosh, Dobbs, Abortion 
Laws, and In Vitro Fertilization, “Journal of Health Care Law and Policy” 2023, Vol. 26, pp. 1-48.
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IMPORTANCE OF PUBLIC DEBATE ON ABORTION

As it is for the legislature at the domestic level to regulate the issue of medi-
cal termination of pregnancy and as parliamentary decisions are being discussed 
within a public debate, the conditions concerning the creation, maintenance and 
protection of the environment conducive to presentation as well as argumentation 
and dialogue in a free and peaceful manner seem to be of crucial importance.

The topic of appropriate conditions and legitimate constraints concerning the 
public debate on pro-life arguments has been recently underlined by the Euro-
pean Court of Human Rights in Strasbourg. In October 2022, the Court issued 
a judgment in the case Bouton v. France.32 The facts of the case concerned Ms. 
Eloise Bouton (born in 1983), a French national and an activist of Femen – an 
international women’s rights organization set up in 2008.33 The organization was 
known for organizing provocative actions in support of feminist issues. On 20 
December 2013, Ms. Bouton staged a performance in the La Madeleine Catholic 
church in Paris. While standing in front of the high altar inside the building of the 
church (but not during the liturgical celebrations of the Holy Mass), she exposed 
her breasts and presented pro-abortion slogans written down across her body. 
Then she pretended to perform an abortion, with the usage of two pieces of raw 
beef liver. The symbolic intention of this action was to symbolize the Holy Virgin 
Mary aborting baby Jesus and to ‘cancel Christmas’. The performance was rela-
tively brief and silent, and Ms. Bouton left the church when requested by religious 
authorities.

The French criminal court while examining the case in 2014, underlined that 
the acts of ‘sexual exposure’ (exhibition sexuelle) committed by Ms. Bouton in 
a church were prohibited under Article 222-32 of the Criminal Code. Moreover, 
the Court in Paris rejected the Applicant’s argumentation that her actions were 
to be regarded as political in nature since those were directed against a pro-life 
standpoint of the Catholic church – and hence should fall within the scope of 
the freedom of expression. Therefore the verdict of the Court was to sentence 
Ms. Bouton on the charge of sexual exposure to a suspended term of one month’s 
imprisonment and, on civil grounds, to oblige her to pay the parish representative 
2,000 euros in respect of non-pecuniary damage and 1,500 euros to other party’s 
costs. The Paris Court of Appeal upheld this judgment. Subsequently, the Court of 
Cassation confirmed the original verdict and dismissed the appeal of Ms. Bouton.

32 Judgment of 13 October 2022 (section V) in case of Bouton v. France, application number 
22636/19. 

33 Eloise Bouton joined Femen in summer 2013 and left the organization already in February 
2014; more info about her involvement in the activities of the organization on the personal website: 
https://eloisebouton.org/ (accessed 8 May 2023).
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European Court of Human Rights examined the case within the chamber of 
seven judges.34 The verdict of the Strasbourg Court was unanimous and opposed 
the above-presented uniform judgments of domestic criminal courts. European 
Court’s approach was to accept the Applicant’s reasoning on the primacy of the 
substantive content of her performance and stressed the importance of protection 
of the Applicant’s freedom of expression. According to the Strasbourg Court, the 
suspended prison sentence imposed on Ms. Bouton did not meet the criterion of 
“necessity in a democratic society” (Article 10 § 2 of the European Convention on 
Human Rights) and was regarded by the Court as too ‘harsh’ in its nature. Hence, 
the European Court found a violation of freedom of expression within the case 
(Article 10 of the European Convention). Moreover, the Court decided that France 
was to pay the Applicant 2,000 euros in respect of non-pecuniary damage and 
7,800 euros in costs and expenses.

While commenting on the judgment of the European Court of Human Rights, 
one may definitely confirm the opinion that the verdict represents an important 
judicial decision which should not be confined solely to the solution of the par-
ticular circumstances of the Bouton affair. The vital character of the judgment 
concerns the potential impact on other judicial decisions, both within European 
and domestic perspective. It may also be used as a subsequent guidance for leg-
islative authorities and policy-makers in European countries. The judgment deals 
with a plethora of legal issues, concerning freedom of expression, freedom of 
religion and requirements of a democratic society. Moreover, the argumentation 
presented within the narrative part and justification of the judgment may serve 
as a tool legitimizing future performances and actions of people involved in 
non-governmental organizations and other civil society entities, active within the 
field of human rights protection.

Therefore, while commenting on the judgment in the Bouton case one may 
analyse numerous legal issues and reflect on their vital potential legal and social 
impact. Still, within the scope of the present article, it may be beneficial to focus 
on the selected three aspects of the judgment which may be regarded as cru-
cial factors, conducive to the subsequent development of a legal debate. The first 
aspect concerns the vitality of pregnant women’s rights; the second aspect deals 
with the act of ‘performance’ and its evaluation within the provisions of the free-
dom of expression; the third aspect concerns the mutual interrelationship between 
the freedom of expression and freedom of religion (respectively Article 10 and 
Article 9 of the European Convention).

Firstly, it must be stressed that the Court considers various aspects of wom-
en’s rights, and the rights of pregnant women in particular – as norms of primary 

34 The judgment was given by a Chamber of seven judges, composed in the following man-
ner: Síofra O’Leary (Ireland), President, Stéphanie Mourou-Vikström (Monaco), Lado Chanturia 
(Georgia), Ivana Jelić (Montenegro), Arnfinn Bårdsen (Norway), Mattias Guyomar (France), 
Kateřina Šimáčková (the Czech Republic). Judge Šimáčková expressed a concurring opinion.
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importance. The genesis, intention and goal of Ms. Bouton’s performance were 
directly connected to the dispute over abortion. This substantive aspect legiti-
mized her actions, since it constituted within the opinion of the Court, “a message 
relating to a public and societal debate”; “a message related to a matter of public 
interest”, an action undertaken to contribute “to the public debate on women’s 
rights”. 

Therefore, according to the line of reasoning presented by the Strasbourg 
Court, an action inspired by women’s rights surpasses other human rights con-
cerns. In other words, compliance with freedom of expression is somehow ‘rein-
forced’ when the relevant subject matter deals with women’s rights which are 
themselves of immense importance. In another formulation, women’s rights should 
be regarded as a category of ‘special’ or ‘super’ rights, with a subsequent entitle-
ment to infringe other human rights provisions stipulated in the Convention. 

The performance of Ms. Bouton was arranged as a protest against the stand-
point of the Catholic church opposing abortion. This theme has been regarded by 
the European Court as a substantive issue relevant to public debate and a matter 
of sufficient importance to justify the act of performance in the above-presented 
contextual environment. 

If, however, one examines the logic of Ms. Bouton’s argumentation in the 
case, one may arrive at unexpected conclusions. The performance was organized 
as a protest against the negative standpoint of the Catholic church towards abor-
tion. In order to underline that this stance is a wrongful one, Ms. Bouton engaged 
in a most hideous and blasphemous activity, simulating the act of abortion of baby 
Jesus. This act was therefore absurd as its message was actually directed towards 
the reinforcement of disapproval of abortion and confirmation of the protection of 
life in the pre-natal phase. The functional goal of this performance was rather to 
make the audience oppose abortion as a bloody and violent activity. 

Why did the Strasbourg Court fail to notice this inconsistency of Ms. Bouton’s 
behaviour? Why did the Court decide to grant the absurd act such an immense 
level of recognition? One may try to understand the standpoint of the Strasbourg 
Court while granting public discussion concerning abortion immense importance 
and vital character. 

Hence, the conviction of the Court should be interpreted in a pluralist manner, 
encompassing both pro-abortion and pro-life arguments. However, the procedural 
dilemma of whether public discourse should be understood in a narrow, one-sided 
manner (solely pro-abortion) or in an open, two-sided manner (including pro-life 
arguments) should be addressed. It seems that the first option, focused solely on 
abortion and excluding pro-life arguments from the public discourse, should be 
regarded as a wrong interpretation since it leads to a society based on preventive 
censorship, unlawfully excluding some arguments from the public debate. Thus, 
it is the second option, based on the legitimacy of both views: pro-abortion and 
pro-life argumentation, which represents a proper interpretation of the Court’s 
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standpoint, leading to a free and open society, without substantive limitations as 
far as public debate is concerned.

Moreover, the feminist standpoint of the Court should itself be interpreted in 
accordance with the very freedom of expression, encapsulated in Article 10 § 1 of 
the Convention in the following manner:

Everyone has the right to freedom of expression. This right shall include freedom to 
hold opinions and to receive and impart information and ideas without interference 
by public authority and regardless of frontiers. This Article shall not prevent States 
from requiring the licensing of broadcasting, television or cinema enterprises.

The meta-requirement of women’s rights interpretation means that within the 
public debate, feminist issues should be discussed in a free and open manner, 
with a solid guarantee for every person participating in the discussion of her/
his freedom to “hold opinions and to receive and impart information and ideas 
without interference by public authority and regardless of frontiers”. In particular, 
women’s rights should be understood in a free and open manner – and hence those 
entitlements should not obligatorily be restricted solely to pro-abortion stance but 
should rather include an equivalent possibility to take a pro-life stance. Therefore, 
the one-sided, pro-abortion vision of women’s rights should not be coerced within 
public debate due to the very freedom of expression.

In this perspective, one may compare the pluralist vision of women’s rights 
with the requirement of a pluralist political scene, resulting in different opinions 
as far as the conduct of public affairs is concerned. Another comparison may 
be undertaken within the public debate on the death penalty. The insistence of 
maintaining solely pro-abortion stance in a public discourse may substantially be 
connected to the situation when the public debate would be restricted, one-sidedly 
allowing only the articulation and promotion of arguments supporting the death 
penalty, with the exclusion of the capital punishment opponents. 

One may elaborate in detail on the comparison between the death penalty 
and abortion, but still, suffice it to notice that the similarities of this hypothetical 
image are based on the central parallel characteristics of the death penalty and 
abortion. Both activities result in the killing of a human being; the outcome is 
the end of life, her or his existence. Contrary to them, both abolitionists of capital 
punishment and pro-life movement followers support life, with the goal of pro-
tecting the very existence of a human being.

The second aspect of the Court’s judgment deals with the act of ‘performance’ 
and its evaluation within the provisions of the freedom of expression. In the cir-
cumstances of the present case, one may differentiate two aspects of the act of 
performance: firstly, the action itself, the composition of gestures, clothing (or 
nudity and lack of clothing), slogans, props and general behaviour of the person 
performing, as well as other factors linked to the duration of the action, potential 
audience, etc.; and secondly, the place (in situ) where performance takes place. 
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This division between the act of performance and the place of performance is 
relevant within the legal analysis of the present case. The external characteristics 
of performance would be examined within the scope of freedom of expression 
(Article 10 of the European Convention) while the significance of the action’s 
place leads to the freedom of religion (Article 9 of the European Convention).

An act of performance may be differentiated from the ordinary written or oral 
declaration (expression) of opinion. There may be different means of expressing 
the same content: when substantial unity of a message encounters a formal dif-
ference of instruments of this message. The formal aspect of performance may be 
varied and hence it differs in an obvious manner from the ordinary written or oral 
forms of expression. It seems, however, that those characteristics of actions man-
ifesting one’s opinions and ideas should not influence the scope of application of 
the freedom of expression.

The legitimate scope of restrictions on the freedom of expression is presented 
in Article 10 § 2 of the Convention in the following manner:

The exercise of these freedoms, since it carries with it duties and responsibilities, 
may be subject to such formalities, conditions, restrictions or penalties as are pre-
scribed by law and are necessary in a democratic society, in the interests of national 
security, territorial integrity or public safety, for the prevention of disorder or crime, 
for the protection of health or morals, for the protection of the reputation or rights 
of others, for preventing the disclosure of information received in confidence, or for 
maintaining the authority and impartiality of the judiciary.

Should the European Court in Strasbourg thoroughly examine the above list 
of legitimate restrictions on the freedom of expression? Is it correct to demand 
a judicial differentiation between the acts of performance and ‘ordinary’ forms 
of expressing one’s opinions, information and ideas, comprised of a written form 
of statements, collective actions and social engagements in non-governmental 
organizations, or participation within political parties in order to implement those 
ideas into regulatory normative legal schemes? Is an act of performance, as in 
the analysed case, an activity flawed with potential restrictions, with the aim of 
safeguarding vital interests of the democratic society – like protection of morals, 
prevention of disorder and protection of the rights of others? Has the Strasbourg 
Court engaged in a process of balancing rights? – not solely freedom of expres-
sion but freedom of religion, as stipulated in Article 9 of the European Conven-
tion, in the following manner:

1. Everyone has the right to freedom of thought, conscience and religion; this right 
includes freedom to change his religion or belief and freedom, either alone or in 
community with others and in public or private, to manifest his religion or belief, in 
worship, teaching, practice and observance. 
2. Freedom to manifest one’s religion or beliefs shall be subject only to such limi-
tations as are prescribed by law and are necessary in a democratic society in the 
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interests of public safety, for the protection of public order, health or morals, or for 
the protection of the rights and freedoms of others. 

If one evaluates the judgment of the European Court of Human Rights in the 
Bouton case as founded on a proper interpretation of the European Convention, 
one has to accept and support the consequences of the verdict simultaneously. 
Therefore, an act of performance consisting of a simulation of an abortion of baby 
Jesus by his mother Mary (Catholic/Christian religion) – according to the Stras-
bourg Court – may be legitimately repeated with the pretended action of Sarah 
performing the abortion of Isaac, Rebecca aborting the twins: Esau and Jacob, 
Jochebed aborting Moses, Bathsheba performing abortion of king Salomon (Jew-
ish religion) or Hagar aborting Ishmael, Aminah bint Wahb performing abortion 
of prophet Muhammad (Islam religion). 

It is the principle of non-discrimination that justifies such conclusions, because 
acts of performance depicting abortion regarded as a good action within one (Chris-
tian) religious milieu may legitimately be repeated within other religious settings, 
for example, Jewish or Islamic. Moreover, the Court did not object to the act of the 
performance being made within a religious building (church). Hence, once again in 
accordance with the principle of non-discrimination, the acts performed in build-
ings of different religions: synagogues and mosques – are legitimate applications 
of the freedom of expression, according to the Strasbourg Court.

An act of performance comprising a simulation of the abortion of a religious 
leader: Jesus, Moses, or Muhammad, a person venerated within the community 
of believers, may be executed – within the judgment of the European Court of 
Human Rights – by a half-nude female person, acting on surprise, in public set-
tings, with no measures undertaken as for the protection of minors.

Another consequence of the judgment of the Strasbourg Court is the legality 
of the performances structured in the above-presented manner: simulating the 
abortion of a definite person, with pieces of bloody meat, by a half-nude female, 
in public places such as universities, cinemas, buildings of local or central admin-
istration, parliaments, or the building of the court itself? Once again, the principle 
of non-discrimination serves as a basis for the legality of those actions in non-re-
ligious settings, too. The justification is the importance of the topic of public 
interest.

This line of reasoning that may be interpreted from the judgment of the Euro-
pean Court of Human Rights is shameful and outrageous. The verdict is a gravely 
flawed judgment as it fails to find a proper balance of rights, between the freedom 
of expression and other human rights, protected within the European Convention. 
Moreover, the judgment in the present form may serve as a justification for fur-
ther scandalous performances simulating abortion.

Therefore, as an evaluation of the judgment of the European Court of Human 
Rights in the Bouton case, one should underline the following issues. Firstly, 
while the debate on medical termination of pregnancy and the scope of protection 
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of the right to life in the pre-natal phase is obviously a matter of great concern and 
importance for a political community, and is situated within the freedom of expres-
sion, still, the debate should be performed in a coherent and structured manner, 
within a respect for other human rights, and in accordance with the requirements 
of public order (prevention of disorder) as well as protection of morals. 

Secondly, one should stress that it is precisely the protection of morals that 
should be respected within the present case. Is it moral to execute in a public place 
a performance simulating the action of abortion of a human person? Is it moral to 
execute it in such a hideous and repulsive manner, using bloody props, with the 
nudity of the person performing the activity? Is it moral to expose those actions 
to random pedestrians, and possibly to people with children? Is it moral to expose 
them to a psychological shock and trauma due to the unwilling observance of 
those actions? 

Moreover, is it moral to publicly promote the abortion of a dear beloved per-
son – which in the present case may be understood as a willingness and encour-
agement to kill, to annihilate a concrete person? If the Court recognizes the 
legitimacy of the public actions presenting the goodness of abortion, is it correct 
to state that the judgment itself contains approval for the use of violence? 

Thirdly, one may wonder what rights of religious believers are recognized 
within the judgment of the Court. Unfortunately, the answer to this question may 
be that religious entitlements are roughly non-existent within the verdict – except 
for the sensitivity of the Court to one religious argument. The Court was willing 
to potentially recognize the legitimacy of the prohibition for the analysed horrible 
act of performance to be executed in the church during the Holy Mass. One should 
positively evaluate this single limitation of the freedom of expression undertaken 
by the judges and underline with satisfaction that within this particular stance 
the Strasbourg Court respected the vital significance of the Holy Eucharist, as 
enshrined in the Code of Canon Law:35

Canon 897 The most August sacrament is the Most Holy Eucharist in which Christ 
the Lord himself is contained, offered, and received and by which the Church contin-
ually lives and grows. The eucharistic sacrifice, the memorial of the death and resur-
rection of the Lord, in which the sacrifice of the cross is perpetuated through the ages 
is the summit and source of all worship and Christian life, which signifies and effects 
the unity of the People of God and brings about the building up of the body of Christ. 
Indeed, the other sacraments and all the ecclesiastical works of the apostolate are 
closely connected with the Most Holy Eucharist and ordered to it.

Canon 898 The Christian faithful are to hold the Most Holy Eucharist in highest 
honor, taking an active part in the celebration of the most august sacrifice, receiving 
this sacrament most devoutly and frequently, and worshiping it with the highest ado-

35 Code of Canon Law had been promulgated by Pope John Paul II on 25 January 1983, with 
the entry into force on 27 November 1983.
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ration. In explaining the doctrine about this sacrament, pastors of souls are to teach 
the faithful diligently about this obligation.

The protective impact of the judgment in the Bouton case on the freedom of 
religion is thus traceable. Nevertheless, it seems that the applied level of protec-
tion may be described as a necessary but not a sufficient one. Whereas the Court 
underlined that the performance of Ms. Bouton had been executed outside the 
liturgical celebrations of the Holy Mass, the judges did not mention the other 
ordinary requirements concerning legitimate behaviour inside the building of the 
church. Those requirements may be characterized as the autonomy of a person to 
engage in such actions that respect the entitlements of others, and allow everyone 
to manifest her or his religion “(...) in worship, teaching, practice and observance” 
(Article 9 § 1 of the European Convention).

Within the particular circumstances of the case, the required behaviour inside 
the Catholic churches is regulated by the Code of Canon Law in the following 
manner:

Canon 1214 By the term church is understood a sacred building designated for divine 
worship to which the faithful have the right of entry for the exercise, especially the 
public exercise, of divine worship.

Canon 1220 § 1 All those responsible are to take care that in churches such cleanli-
ness and beauty are preserved as befit a house of God and that whatever is inappro-
priate to the holiness of the place is excluded.
§2. Ordinary care for preservation and fitting means of security are to be used to 
protect sacred and precious goods.
 Canon 1221 Entry to a church is to be free and gratuitous during the time of sacred 
celebrations.
Canon 1210 Only those things which serve the exercise or promotion of worship, 
piety, or religion are permitted in a sacred place; anything not consonant with the 
holiness of the place is forbidden. In an individual case, however, the ordinary can 
permit other uses which are not contrary to the holiness of the place.
Canon 1211 Sacred places are violated by gravely injurious actions done in them 
with scandal to the faithful, actions which, in the judgment of the local ordinary, are 
so grave and contrary to the holiness of the place that it is not permitted to carry on 
worship in them until the damage is repaired by a penitential rite according to the 
norm of the liturgical books.

From the above passages of canon law provisions, comes an undoubtful and 
obvious conviction that the activity aiming at the simulation of abortion of baby 
Jesus, performed by a half-nude female person pretending to act as Holy Mary, 
must be regarded by the Catholic believers as a scandalous and blasphemous activ-
ity, which is contrary to the holiness of the church as a sacred building designated 
for divine worship. The silence of the Strasbourg Court on those considerations 
should be evaluated as a grave neglect, omission and a judicial error. 
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The Court did not engage in a process of balancing the rights between the 
holders of the freedom of expression and the holders of the freedom of religion. 
The Court presented the judgement based on a biased argumentation, favouring 
the arguments of one side only, namely Ms. Bouton as a person performing the 
act, and treating the other side, religious believers – people entitled to the pro-
tection of their religious freedom as non-existent subjects of law. Someone may 
ask allegorically in this context – Did the Court regard the Christian people as 
subjected en masse to involuntary abortion?

RELATIONAL HUMAN RIGHTS

The above evaluation of the judgment of the European Court of Human Rights 
in the Bouton case may be regarded as an exaggerated opinion. Nevertheless, the 
prospective legal consequences of the verdict, undertaken within the framework 
of the principle of non-discrimination, may prove to be disastrous and disruptive 
to the well-being and peaceful co-existence of various religious groups within 
a society. It seems, however, that it should not be for the judicial tribunal to incite 
such turmoil and conflict within a public discourse.

Hence what should be the conclusions of the presented analysis of the human 
rights provisions and judicial decisions? In the first place, one should stress the 
relational character of the provisions of human rights. This fundament of inter-hu-
man relations seems to be commonly neglected within a legal discourse. It is 
rather common to treat particular entitlements and freedoms enshrined in human 
rights law as single, isolated rights of single, isolated rights-holders. Therefore, if 
one treats women’s rights as a separate category of clearly identified persons, in 
a similar manner one may regard the rights of pregnant women. Still, a different 
vision of those rights adds a social dimension to the single entitlement: a pregnant 
woman’s right to ‘special care and assistance’ must be understood in a relational 
way, in the sense that it is important for the society she lives in to offer her and 
her child (children) help. 

Relational vision of women’s rights means that women are not left alone but 
rather that they must be treated with care and concern. Accordingly, the relational 
vision of human rights stresses the connections and interdependence of human 
beings, underlining at the same time that no one is capable of living on one’s own. 
Dependency on receiving care starts at the very beginning of human existence (in 
a woman’s womb – in utero) and while changing its extent, still it remains active 
throughout the life of a person. One may state that the life of a human person is 
composed alternately of periods of receiving care and providing care to others.36

36 This relational perspective of women’s rights had recently been stressed within the regula-
tory proposals of the European Union, developing social strategies to offer help and assistance to 
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Such a relational approach to the rights of pregnant women was also applied 
within the judgment of the Polish Constitutional Court on the prohibition of 
eugenic abortion, delivered in October 2020.37 The Court underlined that the 
Polish state should be regarded as a common good of all citizens and that the 
state should provide means conducive to the development of persons and com-
munities of persons, among them families. It is within this image of a state based 
on the principles of decentralization, subsidiarity and solidarity that the burdens 
involved in the process of upbringing handicapped children should be regulated. 
It is not solely for the mother and father to assist the child in those situations, as 
the obligation of assistance is placed on public authorities and society as a whole. 
The duty is to provide support for those in the most vulnerable situations.

The relational character of human rights within the context of regulatory pro-
visions on the medical termination of pregnancy indicates the primary relation of 
the mother and her child in the pre-natal phase of development. This relation is 
formed alongside the values of feminine love, care, interest, joy, hope and expec-
tations but also fear, uncertainty and the need of assistance and support. The child 
slowly develops inside the body of her or his mother, within a hidden biological 
union, completely dependent on her. The poetic vision of the gradual formation of 
a human being is presented in Psalm 139 in the following words:38

(...) For it was you who formed my inward parts;
 you knit me together in my mother’s womb.
I praise you, for I am fearfully and wonderfully made.
Wonderful are your works; that I know very well.
My frame was not hidden from you, when I was being made in secret,
intricately woven in the depths of the earth.

The poem underlines the biological and ecological connection of a human 
body with ‘the earth’. The image of a child in her or his mother’s womb may be 
compared to the passenger in a car or an airplane – travelling for a definite period 
of time, with the ultimate goal of separation from the vehicle once the journey is 
accomplished.

It is within the above statements that one may evaluate the improper character 
of the phrase: “my body, my choice” while referring to the relationship between 

those in need. One may mention in this context a plethora of social strategies of the Union, namely: 
Gender Equality Strategy (2020-2025); EU Strategy on the Rights of the Child (2021-2024); Strat-
egy for the Rights of Persons with Disabilities (2021-2030) and the most recent European Care 
Strategy (2022).

37 Case sign. K 1/20. For the analysis of the judgment see: F. Ciepły, Eugenic Abortion as 
Discrimination against Persons with Disabilities: Another Perspective on Current Constitutional 
Case in Poland, “Forum Prawnicze” 2021, Vol. 68, issue 6, pp. 74-84.

38 Ps 139, 13-15, The Holy Bible (New Revised Standard Version), New York 1991.
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a mother and her child.39 Inside the mother’s body is a different body of a child, 
placed there for custody for a definite period of time. Hence, decisions undertaken 
towards the body of a woman should not interfere with the body of a baby. The 
child is understood as a separate human being, with the same right to life as the 
woman and the same protection should be granted to the baby as to the mother.

One may repeat the provisions analyzed at the very beginning of this arti-
cle, namely Article 25 § 2 of the Universal Declaration of Human Rights, which 
stipulates the duty to provide special care and assistance in case of motherhood 
and childhood. One may interpret this provision as referring to two categories of 
vulnerable subjects: mothers and their children. The required care and assistance 
shall be provided for by public authorities, still one should not neglect the obliga-
tions of the supportive stance of fathers. 

According to the principle of equality and non-discrimination, both parents are 
responsible for the upbringing of their children. Still, one may differentiate different 
scope of responsibilities of parents within the pre-natal phase of a child’s life. It is 
for the father to play a paramount assistance role for both: mother and child, as both 
of them need care within the time of pregnancy. Mother, on the other hand, is in 
a complex dual situation: being a person in need of assistance and care herself, and 
simultaneously, providing care and assistance to the baby inside her body.

It seems that situations of medical termination of pregnancy or other new 
types of malicious activities performed towards children in the pre-natal phase40 
are more likely to arise in the case of deficiencies of social support towards moth-
ers. Therefore, lack of care and assistance is conducive to abortion. In other words, 
the reason to terminate pregnancy is often the lack of love.

Abortion may be regarded as an act of violence both towards the child and the 
mother. It results in the loss of life for the baby and causes psychological stress 
(trauma)41 for the mother, due to the cruel interference with woman’s body. From 
a biological perspective, the termination of pregnancy is contrary to the ecology 
of living, it is an artificially imposed wound on a woman. When one focuses 

39 Detailed presentation of the argument provides G. Nelu, Between the Right to Life of the 
Unborn Child and the Right to Dispose of the Pregnant Woman’s Own Body, “EIRP Proceedings” 
2022, Vol. 17, issue 1, pp. 312-319.

40 Cf. Le Thuy H. et al., Fetus Trafficking in Viet Nam – The New Criminal Method of Human 
Trafficking, “International Journal of Criminology and Sociology” 2021, Vol. 10, pp. 1594-1603. 
For the discussion on the ethical considerations of termination of pregnancy see: B. Alvarez Man-
ninen, Dialogues on the Ethics of Abortion, London 2022; K. Greasley, Arguments about Abor-
tion. Personhood, Morality, and the Law, Oxford 2017.

41 There is an academic discussion concerning the negative psychological consequences of 
conducted abortion on the woman, within the concept of “post-abortion syndrome”. Cf. R. L. Mo-
ran, A Women’s Health Issue?: Framing Post-Abortion Syndrome in the 1980s, “Gender and His-
tory” 2021, Vol. 33, no. 3, p. 790-804; D. Edwards, Post Abortion Syndrome is a Clinical Reality: 
A Critical and Methodological Reflection on the Politics, Biology and Phenomenology of Unwant-
ed Pregnancy and Abortion, “Journal of Psychology in Africa” 2009, Vol. 19, issue 3, pp. 429-437.
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on abortion from the philosophical perspective of the action, one may conclude 
that, in a sense, abortion is virtually impossible – because having appeared in 
the mother’s womb, in the pre-natal word, the baby is ‘immortal’. Thus the child 
cannot cease to exist, even if only in memory of her or his parents.

What is the interrelationship between women’s rights and pro-life movements 
then? One may point to the line of reasoning based on the principle of subsidiar-
ity and solidarity (common good). Firstly, the first person responsible for taking 
care of the pregnant woman is the father of the child, then come the other clos-
est relatives and dear ones, next is the local community (self-government, social 
organizations), and ultimately public authorities of the state. As for the child in the 
pre-natal phase, the line of responsibility is a slightly different one: the first per-
sons responsible for taking care of the baby are her or his parents, then the other 
closest relatives and dear ones, and next comes the local community (self-govern-
ment, social organizations), and then ultimately public authorities of the state. The 
first and last stage of the line of responsibility: father and public authorities (in 
case of a pregnant woman); parents and public authorities (in case of a child in the 
pre-natal phase) should be regarded as ordinary, obligatory levels of responsibility 
to afford ‘special care and assistance’.

It seems that the lack of practice of the above support and lack of respect 
to perform this social duty of the public authorities and parents (and especially 
fathers) lies as the basis for a decision to terminate a pregnancy. There are situa-
tions when women are left alone – being pregnant and without support from the 
father of the child, within the ordinary schedule the emotionally closest person of 
the mother, and without institutional social help of state authorities.

Why is abortion promoted as a means of dealing with pregnancies? Is termina-
tion of pregnancy regarded as a financially beneficial method, a preferable alterna-
tive to the prospect of taking care of a child? One may observe that it is obviously 
cheaper to finance a single medical service resulting in the termination of preg-
nancy rather than engage in social support of the pregnant woman and providing 
assistance to the child, within pre-natal and post-natal care up to her or his maturity. 
Are the financial restraints and an attitude of avarice the real grounds for public 
authorities’ lack of diligence, care and deficiency in promotion of the rights of preg-
nant women?

It is precisely within this moment of vulnerability that the middle, intermedi-
ary subjects providing “special care and assistance to motherhood and childhood” 
come to the forum. Their supplementary task is to provide the necessary support 
that pregnant women lack. Within this perspective, pro-life movements engage 
in activities aimed at ensuring the effective protection of the rights of pregnant 
women connected to maternity.42 One may regard it as a kind of self-help or pri-

42 Cf. K. Haugeberg, Women Against Abortion: Inside the Largest Moral Reform Movement of 
the Twentieth Century, Urbana 2017. 
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vate-public assistance, in the form of implementation of public duties by private 
actors.

The maternity experience is a vital, immensely positive fulfillment and 
enhancement of women’s lives. Within the conditions of the contemporary world, 
it seems that the past-time hardships of single motherhood or difficulties in com-
bining professional engagements and family life are gradually diminished, due to 
the regulatory action of public authorities, improvements in social support sys-
tems and the development of modern technologies. The innovation in science 
makes life in contemporary affluent societies more comfortable. Moreover, the 
rapid development of healthcare technologies and, in particular, prenatal medi-
cine contributes to the performance of successful operations of babies in utero 
and further treatment while still in the pre-natal stage.

The engagement of women in pro-life movements may be regarded as an 
expression of true feminist solidarity. One may focus in this context on an exam-
ple of Teresa Strzembosz (1930-1970). She was born in Warsaw as a triplet (with 
two brothers, Adam – a lawyer and President of the Supreme Court (1990-1998) 
and Tomasz (died in 2004) – a historian and scout activist). Teresa was a social 
activist in communist Poland, supporting the protection of life in the pre-natal 
phase. She organized pro-life courses for doctors and nurses, defended their right 
to freedom of conscience and refusal to perform abortions. Teresa Strzembosz 
was one of the founders of family counselling institutions in Poland and organ-
ized houses for single mothers, promoting the project within female institutions 
of consecrated life.43 

Another example of a woman engaged in various charitable feminine pro-life 
projects may be Mary Ann Glendon (born 1938), emeritus professor at Harvard 
Law School and an official representative of the Holy See to the United Nations 
Conference on Women in Bejing in 1995.44 She has been active in pro-life activ-
ities since the 1970s, nearly all of this work has been in the form of speeches in 
parishes, schools, and other venues around the U.S., amicus curiae briefs in court 
cases and writing op-eds as well as other short articles. In the 1980s, she was 
a co-founder with other women of a pro-life group called “Women Affirming 
Life”. This group’s motto is “Pro-Life, Pro-Woman, Pro-Child, Pro-Poor” and it 
focuses on assistance to women in crisis pregnancies and counselling for women 
who have had abortions.

It is the poverty issue that is of vital importance within women’s rights and 
pro-life movements. There exists a vast literature on the subject of poverty and 

43 Cf. E. Sujak, Charyzmat zaangażowania. Życie Teresy Strzembosz (The engagement charis-
ma. The life of Teresa Strzembosz), Warszawa 1988.

44 Among her relevant publications on the subject is: (ed.) Fundamental Rights and Conflicts 
among Rights, Washington 2020; The Transformation of Family Law. State, Law, and Family in 
the United States and Western Europe, Chicago 1989; Abortion and Divorce in Western Law, 
Cambridge 1987.
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human rights.45 Within the context of the present article, one may quote the state-
ment concerning the proposed remedy to the situation of world poverty:46

(...) However huge in human terms, the world poverty problem is tiny economically. 
Just 1 percent of the national incomes of the high-income countries would suffice to 
end severe poverty worldwide. Yet, these countries, unwilling to bear an opportunity 
cost of this magnitude, continue to impose a grievously unjust global institutional 
order that foreseeably and avoidably perpetuates the catastrophe. Most citizens of 
affluent countries believe that we are doing nothing wrong.

The above quotation urges for civic and political engagement in finding pro-
posals to address the pressing issues of the contemporary world. The pro-life 
movement may be regarded as an example of such an activity.

Pro-life movements may be considered as social engagements motivated by 
willingness to protect human rights of human beings in the most vulnerable stage 
of life: deeply hidden in the mother’s body, completely dependent, unable to sur-
vive without her constant intrinsic biological maintenance, incapable of speak-
ing and protesting at the prospect of losing life. Those movements are inspired 
by feelings of compassion and express concern for other human beings because 
of human dignity. Pro-life engagements often comprise actions of solidarity, 
inspired by pure and altruistic intentions to show concern for fellow citizens in 
order to protect future generations. Simultaneously, pro-life movements express 
essential care and compassion towards women in the most vulnerable situation of 
solitary pregnancy - women so often left aside and left alone by their male part-
ners when they prove to be cowardly unwilling to cope with the new situation of 
a forthcoming baby. Hence it is pro-lifers that undertake this noble responsiblity 
of protecting the new life when fathers fail to engage in their parental role.

Concluding, one should underline two aspects of mutual interrelationship 
between women’s rights and pro-life attitude. Firstly, pro-life movements aim at 
the well-being of both: children and their mothers. Their goal is dual in its char-
acter: both to secure the life of babies and to protect happiness for their mothers, 
while commencing their lifetime journey of mutual relationship of love. And sec-
ondly, the vital importance of pro-life movements concerns their practical side, 
which is devoted to practicing help and assistance to pregnant women, and thus 
safeguarding their women’s rigths.

45 One may pinpoint the recent publications on the subject, like: M. Davis et al. (eds.), Re-
search Handbook on Human Rights and Poverty, Cheltenham 2021; S. Egan, A. Chadwick (eds.), 
Poverty and Human Rights: Multidisciplinary Perspective, Cheltenham 2021.

46 T. W. Pogge, World Poverty and Human Rights, Polity 2023.
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Abstract

Without a doubt, the concern about ‘human rights inflation’ reflects the modern 
world’s increasing ambition, breadth and complexity in developing the human rights 
regime. This rapidly expanding catalogue of rights has generated discussion about human 
rights proliferation, devaluation and too vast interpretation. Consequently, some critics 
perceive new generations of human rights as less relevant, which ultimately is supposed 
to alter their purpose, legitimacy, and effectiveness. This article seeks to disentangle the 
inflation objection from other concerns about rights expansionism and to critically assess 
it. Therefore, it will both analyze the phenomenon of rights inflation as well as evaluate 
its scope of implication based on the progressive development of women’s rights in the 
domain of gender-based violence and conflict-related sexual violence. The article will 
also analyze examples of possible regresses of women’s rights in the topic of reproductive 
rights based on constitutional court decisions in the United States and Poland. 

To underline only a few examples, the most striking ones will be presented and 
they will relate to (i) the evolution of women’s rights invigorated by the Convention 
on the Elimination of all Forms of Discrimination Against Women (CEDAW) and the 
interpretation of its provisions by the CEDAW Committee, (ii) the recognition of the 
crime of sexual violence in armed conflicts as well as a more accurate definition of 



42 ZUZANNA BUSZMAN

the crime of rape and lastly (iii) the exponential progress of second generation rights, 
which include social, economic and political emancipation of women.

The article will reach its conclusion by explaining the importance of generating 
a sense of closure in human rights interpretation through drawing strict boundaries 
around the corpus of ‘proper’ human rights without entitling to a suspicion of claims of 
too far-reaching cultural and political transformations within societal structure. Instead of 
calling it human rights devaluation, the author argues that it should be perceived as human 
rights evolution, which encompasses both a constant adjustment and reinterpretation of 
rights according to the rapidly changing world as well as the way people understand it.

KEYWORDS

human rights inflation, women’s rights, gender-based violence, conflict-related 
sexual violence, reproductive rights

SŁOWA KLUCZOWE

inflacja praw człowieka, prawa kobiet, przemoc ze względu na płeć, przemoc 
seksualna związana z konfliktem zbrojnym, prawa reprodukcyjne

1. INTRODUCTION

Without a doubt, the concern about ‘human rights inflation’ reflects the 
modern’s world increasing ambition, breadth, and complexity in developing 
international human rights regime.1 Like with any process that aims at the pro-
gressive realization, questions on its methods to achieve worldwide recognition 
and enforceability appear naturally in academic circles. Thus, this quite rapidly 
increasing phenomena of expanding catalogues of rights have generated discus-
sion about its validity, interpretation, and even possible proliferation in the eyes 
of policymakers, scholars, and government officials.2

To illustrate some common caveats in this domain, it is worth mentioning 
the arguments of Emilie Hafner-Burton,3 who calls for more effective strategies 

1 D. Petrasek, Human rights “inflation”—what’s the problem?, Open Global Rights, avail-
able at: https://www.openglobalrights.org/human-rights-inflation-whats-the-problem/ (accessed 2 
June 2023). 

2 See, e.g. J. T. Theilen, The inflation of human rights: A deconstruction, Cambridge 2021. 
3 Emilie M. Hafner-Burton is a professor in the School of International Relations and Pacific 

Studies at the University of California, San Diego, and director of the Laboratory on International 
Law and Regulation. See: Beyond the law - towards more effective strategies for protecting human 
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for enforcing human rights mechanisms. Her main idea is to dismantle a bureau-
cratic and political deadlock of too many agreements and massive institutions 
of legal norms and procedures, which are packed with ‘human rights abusers’ 
whose “interests lie more in window dressing than in making the system actually 
work”.4 As a result, the legitimacy of the system is waning as it proves ineffective 
in protecting human rights in States, where such protection is mostly needed and 
leads towards a sort of rights proliferation instead of firm action plans. Thus, 
Hafner-Burton argues that much more attention should be given to the so called 
human rights ‘stewards’ as a group of States that have actually dedicated resources 
towards human rights protection which strategically prioritize and focus these 
resources on places where tangible progress could be achieved.5 

Undoubtedly, the comparison of ‘window dressing’ brings a whimsical smirk 
of understanding as this is exactly what the policy of open doors proposes in its 
objectives. This policy aims at gathering as many stakeholders to the table – no 
matter how indifferent or cruel their policies towards human rights protection can 
be – in order to agree on some most basic values, which as dripping water will 
hollow out the stone in the future, either by becoming a part of customary law or 
codified treaty law. Critiques claim that this approach brings nothing but bureau-
cratic and political gridlock while silencing the real problem of the enforcement 
policies. Still, regardless of how naively idealistic such an approach may sound, 
it has brought positive results on several occasions as will be illustrated in the 
following paragraphs of this article. 

For Hafner-Burton, the most serious violations of human rights treaties arise 
when the incentives for protection are weak and the international legal system 
cannot guarantee much of the immediate impact.6 As a consequence, those critics 
perceive new generations of human rights as less relevant, which is ultimately sup-
posed to alter its whole purpose, legitimacy and effectiveness.7 On the other hand, 
it is nearly impossible to enforce the law by threatening the States with a punish-
ment as there are not enough coercive capacities to deter every act of defiance. In 
such cases, nothing but willingness of compliance of the State actors is required 
to achieve any goal. Therefore, even if some of the critical arguments seem to be 
well-grounded at first glance, they lack proper perspective and interpretation of the 
phenomenon that is actually taking place in the realm of human rights. Instead of 
talking about ‘rights inflation’, public opinion should rather understand that what 

rights, E. Hafner-Burton, Open Global Rights, available at: https://www.openglobalrights.org/be-
yond-law-towards-more-effective-strategies-for-protect/ (accessed 2 June 2023).

4 E. Hafner-Burton, Making Human Rights a Reality, Princeton 2013, pp. 1-4. 
5 Ibidem, p. 5
6 Ibidem. 
7 D. Petrasek, Human rights “inflation”—what’s the problem?, Open Global Rights, Febru-

ary 2020, available at: https://www.openglobalrights.org/human-rights-inflation-whats-the-prob-
lem/ (accessed 2 June 2023).
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we are witnessing is evolving interpretations that respond to new struggles for 
human dignity, which ultimately has been significantly carved in the domain of 
women’s rights, and their evolutionary development of new generations of rights.

2. WOMEN’S RIGHTS IN THE CONTEXT OF ‘RIGHTS 
EVOLUTION’

In 1993, the global women’s movement came together to demand a public 
recognition that “Women’s rights are human rights” at the Vienna World Con-
ference on Human Rights.8 After more than two decades, this slogan seems an 
obvious statement, but the advocacy behind it was needed to bring perspective 
of the agenda of marginalized women’s rights at that time. Thus, in this essay I 
will argue that naming the phenomena of the development of new generations of 
human rights as ‘rights inflation’ brings a false connotation and misinterpretation 
of its underpinning motivation envisioned for law in action. Still, it is important 
to underline the fact that it is not the aim of this essay to praise unconditionally 
the direction followed by the international human rights regime – it gives insight 
into how this development has actually consolidated firm grounds for ensuring 
fundamental rights for women. 

Therefore, instead of calling it human rights inflation, one should perceive 
it as one of the streams of human rights evolution, which encompasses both ele-
ments of a constant adjustment and reinterpretation of rights according to the 
rapidly changing world as well as the way people understand it. Irreversibly, it 
corresponds to our sense of heightened social standards, which recognize new 
horizons and values we want to adhere to in our daily lives. The example of the 
evolution of women’s rights recognized gradually as an important and distinctive 
sphere of human rights serves an important symbol of how we need the interna-
tional human rights law to expand according to the ever-changing times of our 
culture, global society, and growing economics. 

3. THE ARISING CONCEPT OF THE GENDER-BASED VIOLENCE 
(GBV)

To underline some crucial examples of the positive effects of rights develop-
ment, it is worthwhile to mention the striking one that relates to the evolution of 

8 Women’s Rights are Human Rights Report, United Nations, UN Human Rights Office of the 
High Commissioner, HR/PUB/14/2, New York, 2014, p. 12. 
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women’s rights invigorated by the Convention on the Elimination of all Forms of 
Discrimination Against Women (hereinafter CEDAW) adopted in 1979 by the 
United Nations General Assembly, which entered into force two years later with 
189 parties in total.9 It contains a number of specific obligations on governments 
ensuring that State parties take all appropriate steps, including legislation and 
temporary special measures, so that women can enjoy human rights and funda-
mental freedoms, also by targeting tradition, politics, public life and religion as 
influential incentives in shaping gender roles and family relations. 

The so-called Bill of Women’s Rights has been known for its numerous 
(around 50) reservations, objections and declarations including 38 countries that 
rejected the enforcement of Article 29. This Article encompasses a clause confer-
ring arbitration mechanisms and/or jurisdiction on the International Court of Jus-
tice with regard to the legal disputes relating to the interpretation or application of 
that very treaty10. Interestingly, the Convention allows for reservations even in the 
case of its fundamental provisions, such as non-discriminatory clauses in Arti-
cle 2 and Article 16, which were used by countries referring to the supreme role 
of Islamic Shari’a in domestic policies, usually within the regions of the Middle 
East or North Africa. More distinctly, Saudi Arabia has entered a very generic 
reservation referring to the Islamic Shari’a. It stated: “In case of contradiction 
between any term of the Convention and the norms of Islamic Law, the Kingdom 
[of Saudi Arabia] is not under the obligation to observe the contradictory terms 
of the Convention”.11 As the result, it is vague and uncertain how CEDAW’s pro-
visions are expected to be effective in the domestic judicial settings of countries 
which are infamous for being human rights violators, such as Saudi Arabia.12 Here, 
the argument of Hafner-Burton seems well-founded. Instead of focusing on firm 
mechanisms and human rights stewards, international community invites to the 
negotiation table abusers and allows them to compromise certain freedoms for 
the sake of finding a common ground under treaty settings. Therefore, a question 
arises whether there are any measurable benefits of the policy of open doors, or 
whether these actions bring no positive effects in the realm of the human rights 
of women. 

 9 Convention on the Elimination of All Forms of Discrimination against Women, New York, 
UN GA Res. 34/80, 18 December 1979, available at: https://treaties.un.org/Pages/ViewDetails.
aspx?src=TREATY&mtdsg_no=IV-8&chapter=4&clang=_en (accessed 2 June 2023). Hereinafter 
cited as the CEDAW Convention. 

10 Article 29 of the CEDAW Convention.
11 United Nations Treaty Collection and Depositary, Convention on the Elimination of All 

Forms of Discrimination against Women, Section on Reservations available at: https://treaties.
un.org/pages/ViewDetails.aspx?src=IND&mtdsg_no=IV-8&chapter=4&clang=_en (accessed 
2 June 2023).

12 Human Rights Watch, Saudi Arabia - Events of 2019, available at: https://www.hrw.org/
world-report/2020/country-chapters/saudi-arabia. 
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Despite critiques’ opinions, it was worth underlying human rights instru-
ments and their impact on developing the scope of women’s rights and freedoms. 
The following examples will prove that despite many structural and legal flaws, 
mechanisms of human rights regime may bring significant changes in the society 
and domestic legal systems. The crux of this concern will focus on the interpreta-
tion of its discriminatory provisions by the CEDAW Committee. The implemen-
tation of CEDAW also requires that State parties respect the general and specific 
comments and recommendations of the CEDAW Committee. It means that while 
ratifying the treaty, they accept the authority of the CEDAW Committee to issue 
general recommendations interpreting the Convention. The competence to issue 
and adopt General Recommendations (GR) is found in Article 21 para. 1 of the 
CEDAW and states that the Committee will “report annually to the General 
Assembly of the United Nations on its activities and may make suggestions and 
general recommendations based on the examination of reports and information 
received from the States Parties”.13 Therefore, the CEDAW Committee may adopt 
proposed concluding observations and General Recommendations based on its 
analysis of the implementation problems of the Convention that it identifies in 
the reporting process by State parties and in the procedures under the Optional 
Protocol. The GRs serve the role of an authoritative guidance – but not a direct 
legal obligation – to State parties and other stakeholders of the Convention, on 
how to understand, interpret and implement its provisions. The aim of such an 
instrument is to harmonize the national legislation of State parties as a means of 
understanding the nature of States parties’ obligations under the Convention, both 
in relation to the specific countries and in general terms.14 

3.1. GENERAL RECOMMENDATION NO. 19

As a result, the CEDAW Committee may positively influence the direction of 
interpretation and enlarge the scope of particular obligations which State parties 
agreed to take on their shoulders in the first place. More distinctively, in its Gen-
eral Recommendation (GR) No. 19, the Committee recognized gender-based vio-
lence (GBV) as a form of discrimination, which impairs or nullifies the enjoyment 
by women of human rights and fundamental freedoms under the international 
law and human rights conventions.15 GR No. 19 also clarified that provisions of 

13 Article 21 of the CEDAW Convention. 
14 Committee on the elimination of all forms of discrimination against women, Reservations 

to the Convention on the Elimination of All Forms of Discrimination Against Women, Report by 
the Secretariat, UN Doc. CEDAW/C/1997/4, 12 November 1996, available online: https://treaties.
un.org/doc/Treaties/1981/09/19810903%2005-18%20AM/Ch_IV_8p.pdf (accessed 2 June 2023).

15 UN Committee on the Elimination of Discrimination Against Women (CEDAW), CEDAW 
General Recommendation No. 19: Violence against women, p. 7, 1992, available at: 

https://www.refworld.org/docid/52d920c54.html (accessed 2 June 2023).
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CEDAW shall be applied to both state and non-state actors as Article 2(e) of the 
Convention calls on the State parties to take all appropriate measures to elimi-
nate discrimination against women by any person, organization or enterprise.16 
The Committee used here a concept of positive obligation of a State under gen-
eral international law and specific human rights covenants,17 which maintains 
that a State is responsible for private acts if they fail to act with due diligence 
to prevent violations of rights or to investigate and punish acts of violence, and 
for providing compensation, as interpreted by the Inter-American Commission 
of Human Rights (IACtHR) in the Velásquez Rodríguez case.18 In the context of 
GBV, it imposes an obligation on the States – a sort of guarantee to its citizens –to 
ensure that national laws against gender-based violence give adequate protection 
to all women, and respect their integrity and dignity. 

3.2. A.T. V. HUNGARY, CEDAW COMMITTEE

By illustrating the aforementioned concepts, the CEDAW Committee expands 
and redefines the treaty’s obligations by evaluating its provisions within the con-
text of violence against women and reminding the States of their positive commit-
ments. A real-life example of how important the Committee’s recognition of due 
diligence in GBV is related to the A.T. v. Hungary case, in which the Committee 
recognized that failure to protect women from domestic violence is a form of 
discrimination and human rights violation based on its GR No. 19.19 Based on the 
facts of the case,20 in its recommendations for Hungary, the Committee once again 

16 Article 2(e) of the CEDAW Convention. 
17 This concept was first developed in other areas of international law, including right to life, 

and was introduced to human rights law in the late 1970s in connection to cases of forced disap-
pearances in Latin America. The Inter-American Court of Human Rights (IACtHR) was the first 
human rights body to examine the content of positive obligations and the due diligence standard 
in its landmark case of Velázquez Rodriguez v. Honduras. See J. Bourke-Martignoni, The History 
and Development of the Due Diligence Standard in International Law and its Role in Protecting 
Women Against Violence, (in:) C. Benninger-Budel (ed.), Due Diligence and Its Application to 
Protect Women from Violence, Nijhoff 2009, p. 50. 

18 IACtHR, Case of Velásquez-Rodríguez v. Honduras, Merits, Judgement of 29 July 1988, 
Series C No. 4. 

19 Views Communication No.: 2/2003, Views of the Committee on the Elimination of Dis-
crimination against Women under Article 7, paragraph 3, of the Optional Protocol to the CEDAW 
Convention, Ms. A. T. v. Hungary, adopted January 2005, para. 9.1, available at: https://www.un-
.org/womenwatch/daw/cedaw/protocol/decisions-views/CEDAW%20Decision%20on%20AT%20
vs%20Hungary%20English.pdf (accessed 2 June 2023).

20 In A.T. v. Hungary, for over four years A.T. suffered severe domestic violence at the hands 
of her husband resulting in her hospitalization and ten medical certificates documenting separate 
incidents of abuse. Hungarian law did not provide a mechanism for A.T. to obtain a protection or-
der against her husband. The husband moved out, but has continued visiting her and their children, 
also by breaking in and severely beating A.T. on several occasions. Despite the provided evidence, 
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underlined the State’s role in assuring victims of domestic violence the maximum 
protection of the law, also from non-state actors, by acting with due diligence to 
prevent and respond to such violence against women.21 It also requires the State 
to create effective domestic remedies for victims.22 As a result, the Committee’s 
interpretation, supported alongside with other institutions’ reasoning, has rein-
forced the legal value of human rights standards on gender equality. 

3.3. MARIA DA PENHA V. BRAZIL, IACTHR

This reasoning, which includes a positive obligation of the States to protect 
against GBV, was also confirmed in the jurisprudence of other international 
and regional bodies. The landmark example could be illustrated by the Maria 
da Penha v. Brazil case decided by the Inter-American Commission of Human 
Rights (hereinafter IACtHR) in 2001.23 The importance of this decision lies in 
the fact that it confirms that the principles on State responsibility for private acts 
– established in the Velásquez Rodríguez case and codified in the Convention 
of Belém do Pará – apply also to domestic gender-based violence. In a nutshell, 
Maria, a plaintiff in this case, was shot in the head by her husband after endur-
ing years of domestic violence. She survived the attempt on her life and became 
paraplegic, but after returning home, her husband attempted to murder her again, 
this time by electrocuting her.24 Afterwards, Maria tried to seek justice through 
Brazilian courts – despite vast evidence against him, the domestic justice system 
re-victimized María by taking more than 15 years to arrest and incarcerate her 
husband.25

The general pattern of negligence and lack of effective action by the State led 
the Commission to conclude, “that this case involves not only failure to fulfill the 
obligation with respect to prosecute and convict, but also the obligation to pre-
vent these degrading practices”.26 It sends a pivotal message – as the public cannot 
see any evidence of effective actions to punish such violence and the willing-

the Budapest Regional Court denied A.T.’s motion for injunctive relief for her exclusive right to 
the family apartment and A.T.’s husband had a right to return to the apartment, stating that A.T.’s 
battery claims against him lacked substantiation & the court could not infringe on her husband’s 
right to property. For further details see para. 2.1 - 2.7 of the Views Communication No.: 2/2003, 
CEDAW Committee, Ms. A. T. v. Hungary, op. cit. 

21 Views Communication No.: 2/2003, CEDAW Committee, Ms. A. T. v. Hungary, op. cit., 
para. 9.4 -9.6.

22 Ibidem, para. 9.3. 
23 Maria da Penha Maia Fernandes v Brazil, Inter-American Commission on Human Rights 

Case 12.051, Report No. 54/01, 16 April 2001, available at: http://hrlibrary.umn.edu/cases/54-01.
html (accessed 2 June 2023).

24 Maria da Penha Maia Fernandes v Brazil case, IACtHR, op. cit., para. 8-12. 
25 Ibidem, para. 13-19.
26 Ibidem, para. 56.
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ness of the State to prevent it, this domestic judicial inefficiency creates a sense 
of permissible impunity and climate that is conducive to gender-based violence. 
The Commission underlined this fact by stating that this case serves the role of 
a symbol stipulating “the tip of an iceberg” of the situation for women subjected 
to violence in Brazil,27 where domestic violence was perceived as acts reserved 
to the private sphere and not as a public issue or a violation of human rights. The 
Maria da Penha case constituted important progress towards an interpretation of 
GBV, especially in Brazil – for the first time, it was decided that the States may 
be held responsible for not taking action to condemn violence in the most private 
of spheres – at home.28 As a result of the Commission’s decision, the “Maria da 
Penha Law on Domestic and Family Violence” was enacted in 2006 in Brasil 
which aimed at the establishment of specific instruments for the prevention and 
relief of domestic violence by introducing special courts, increased sentences for 
perpetrators and larger numbers of police stations and shelters for women in big 
cities.29

4. THE EVOLUTIONARY PROGRESS IN DEFINING CONFLICT-
RELATED SEXUAL VIOLENCE (CRSV)

More distinctively, the recent examples of ‘evolution’ rather than ‘devalua-
tion’ of human rights in international criminal law relate also to the recognition 
of the crime of sexual violence in armed conflict as well as a more accurate defi-
nition of the crime of rape. It must be underlined that sexual violence in conflict 
is not merely a gross violation of human rights – it is also a security challenge 
that has impacted conflicts in different regions, from the Democratic Republic of 
Congo (DRC) to Syria, as well as proliferated among extremist groups such as 
Boko Haram in Nigeria and the self-proclaimed Islamic State in Iraq.30 Wartime 
rape fuels displacement, increases the costs of armed conflict, encourages mis-

27 Ibidem, para. 57. 
28 For a detailed evaluation of the impact of the case, see P. Spieler, The Maria da Penha Case 

and the Inter- American Commission on Human Rights: Contributions to the Debate on Domes-
tic Violence Against Women in Brazil, “Indiana Journal of Global Legal Studies” 2011, Vol. 18, 
pp. 121–143. 

29 Centre for Women, Peace and Security, LSE Blogs, Case of Maria Da Penha Maia Fer-
nandes v. Brazil (2001), available at: https://blogs.lse.ac.uk/vaw/landmark-cases/a-z-of-cases/ma-
ria-de-penha-v-brazil/ (accessed 2 June 2023).

30 Countering Sexual Violence in Conflict Report, J. Bigio, R. Vogelstein, Council on Foreign 
Relations, Oct 2017, pp. I, available at: https://cdn.cfr.org/sites/default/files/report_pdf/Discus-
sion_Paper_Bigio_Vogelstein_Sexual_Violence_Conflict_OR_1.pdf (accessed 2 June 2023).
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management and destabilizes communities permanently, thereby compromising 
the facilitation of post-conflict stability and policies of transitional justice.31 

4.1. EVOLUTIONARY APPROACH OF INTERNATIONAL AD HOC 
TRIBUNALS

Therefore, combating conflict-related sexual violence has become not only 
high on the political agenda but also as a legal priority of international courts.32 
Since the 1990s onwards, through the work of various international courts, which 
includes the International Criminal Court (ICC), the International Criminal Tri-
bunal for the Former Yugoslavia (ICTY), and the International Criminal Tribunal 
for Rwanda (ICTR), sexual violence has started to be indicted as a war crime, 
crime against humanity and/or an act of genocide. 

4.2. PROGRESSIVE DEFINITION OF SEXUAL VIOLENCE: 
PROSECUTOR V. AKAYESU, ICTR

To mention only one important example, it should be illustrated by the 
groundbreaking Prosecutor v. Akayesu decision of the ICTR, in which the Court 
defined sexual violence and rape in a much broader sense than any traditional 
national definition at that time.33 In this case, the Trial Chamber held that sexual 
violence is “any act of a sexual nature which is committed on a person under 
circumstances which are coercive”.34 It is worth underlying the broad meaning of 
coercion, which is not only limited to a physical force but also “[t]hreats, intimida-
tion, extortion and other forms of duress which prey on fear or desperation”.35 The 
extended meaning of sexual violence, which encompasses and is broader than the 
definition of rape, was indicated by the Tribunal, which stated that its interpreta-
tion “is not limited to a physical invasion of the human body and may include acts 
which do not involve penetration or even physical contact”.36 

31 Ibidem, pp. I-II. 
32 On the phenomenon of sexual violence, see ICRC, Sexual Violence: Questions and An-

swers, 10 November 2013, available at: www.icrc.org/eng/resources/documents/faq/sexual-vio-
lence-questions- and-answers.htm (accessed 2 June 2023).

33 The Prosecutor v. Jean-Paul Akayesu (Trial Judgement), ICTR-96-4-T, International Cri-
minal Tribunal for Rwanda (ICTR), 2 September 1998, available at: https://www.refworld.org/
cases,ICTR,40278fbb4.html (accessed 2 June 2023).

34 ICTR, Akayesu case, (Trial Judgement), op. cit., para. 688. 
35 Ibidem. 
36 The Prosecutor v. Jean-Paul Akayesu (Appeal Judgment), ICTR-96-4-A, International Cri-

minal Tribunal for Rwanda (ICTR), 1 June 2001, available at: https://www.refworld.org/cases,IC-
TR,4084f42f4.html (accessed 2 June 2023).
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In terms of the definition of rape, it was also defined by both the Trial and 
Appeals Chamber very generically – the ICTR simply held that rape is “a physical 
invasion of a sexual nature, committed on a person under circumstances which 
are coercive” and did not focus on traditional definition of “non-consensual sex-
ual intercourse”, which was limiting significantly the actual scope of this crime.37 
In addition, Akayesu case underscored that rape and sexual violence can consti-
tute crimes against humanity like genocide, in the same way as any other violent 
act, as long as they indicate the specific intent to destroy, in whole or in part, 
a particular group.38 By recognizing rape as an act of genocide, the ICTR stopped 
the culture of silencing wartime rape and violence against women and recognized 
its victims as well as their rights to individual and collective remedies.39 

4.3. DIFFERING PATHS OF INTERPRETATION: FURUNDŽIJA AND 
KUNARAC UNDER ICTY ASSESSMENT

Despite being widely recognized by international courts and codified in inter-
national law, prosecuting CRSV in domestic courts has remained difficult due to 
the different interpretations of sexual violence and rape, which has complicated 
the access to justice for victims with the existence of various legal definitions 
and expectations for rape and proof of consent.40 In fact, the definition of rape 
proposed by the ICTR was later on altered by the ICTY, which shifted to a more 
precise definition of rape in the Furundžija case41 by providing details to its con-
stituent elements, which was again clarified in the Kunarac case that brought 
a compromise between those two definitions.42

37 Ibidem, para. 596–598, 686–688. 
38 Ibidem, para. 417, 446-447. 
39 L. J. Van Den Herik, The Contribution of the Rwanda Tribunal to the Development of Inter-

national Law, Martinus Nijhoff Publishers 2005, pp. 174-76. 
40 N. Mattea, Conflict-Related Sexual Assault—Historic Barriers to International Recogni-

tion, “Research Working Paper. The Chicago Council on Global Affairs”, June 2020, available at: 
https://www.thechicagocouncil.org/research/working-paper/conflict-related-sexual-assault-his-
toric-barriers-international-recognition (accessed 2 June 2023).

41 Prosecutor v. Anto Furundzija (Trial Judgement), IT-95-17/1-T, International Criminal Tri-
bunal for the former Yugoslavia (ICTY), 10 December 1998, para. 185, available at: https://www.
refworld.org/cases,ICTY,40276a8a4.html (accessed 2 June 2023). 

42 Prosecutor v. Dragoljub Kunarac, Radomir Kovac and Zoran Vukovic (Trial Judgment), IT-
96-23-T & IT-96-23/1-T, International Criminal Tribunal for the former Yugoslavia (ICTY), 22 
February 2001, para. 438, available at: https://www.refworld.org/cases,ICTY,3ae6b7560.html (ac-
cessed 2 June 2023). 
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4.4. STATUS QUO IN DEFINING CRSV BY IC

Lastly, the ICC adopted an even more tailored and refined definition of 
rape43 in the Elements of Crimes44 in order to integrate the aforementioned case-
law evolutions of CRCV. The ICC definition has been generally accepted by the 
international community as the most authoritative one45 and, more importantly, 
incorporated into a number of national legislations including Australia, Belgium, 
Canada, Georgia, New Zealand, the Republic of Korea, South Africa and the 
United Kingdom.46 

The aforementioned examples show that the international legal framework 
in terms of international criminal law has been substantially developed through 
the interpretation of case law – in an evolutionary way – which gave very strong 
foundations in defining sexual violence in armed conflicts and that has become 
translated into domestic laws. Still, despite these achievements, the reality seems 
much less enthusiastic. At the national level, proper implementation would require 
sometimes large institutional reforms and improvement of compliance mecha-
nisms to ensure respect for the law.47

4.5. EVOLUTIONARY MECHANISMS MAY ALSO CAUSE 
PUSHBACKS

The emerged concepts of gender-based violence and conflict-related sexual 
violence are only two distinctive examples in the sphere of international criminal 
law of how the evolution of women’s rights encouraged a better understanding 

43 According to the ICC (Elements of Crimes, 2011, Art. 8(2)(b)(xxii)-1, an act is considered 
rape if: (1) The perpetrator invaded the body of a person by conduct resulting in penetration, how-
ever slight, of any part of the body of the victim or of the perpetrator with a sexual organ, or of the 
anal or genital opening of the victim with any object or any other part of the body. (2) The invasion 
was committed by force, or by threat of force or coercion, such as that caused by fear of violence, 
duress, detention, psychological oppression or abuse of power, against such person or another 
person, or by taking advantage of a coercive environment, or the invasion was committed against 
a person incapable of giving genuine consent. Then, the definition mentions that the conduct took 
place in the context of and was associated with an international armed conflict and the perpetrator 
was aware of its factual establishing circumstances. 

44 ICC, Elements of Crimes, 2011, Art. 8(2)(b)(xxii)-1, available at: https://www.icc-cpi.int/
sites/default/files/NR/rdonlyres/336923D8-A6AD-40EC-AD7B-45BF9DE73D56/0/ElementsOf-
CrimesEng.pdf (accessed 2 June 2023).

45 G. Gaggioli, Sexual violence in armed conflicts: A violation of international humanitarian 
law and human rights law, “International Review of the Red Cross” 2014, Vol. 96, p. 509. 

46 See e.g. Practice related to Rule 93, J. M. Henckaerts and L. Doswald-Beck (eds.), Custom-
ary International Humanitarian Law, Vol. 1: Rules, ICRC, Cambridge 2005 (ICRC Customary 
Law Study).

47 Sexual violence in armed conflicts: A violation of international humanitarian law and hu-
man rights law, op. cit., pp. 537-538. 
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and positive development of human rights. Nevertheless, a modern understanding 
of women’s rights is progressing exponentially and includes not only examples 
of first generation rights, but also second generation rights, which pertains to 
the social, economic and political emancipation of women. It corresponds to the 
equal rights to vote, to be educated, to own property and to earn an equal wage 
but it also includes the enjoyment of the highest attainable standard of physical 
and mental health, in which reproductive rights take an important step forward on 
recent public debates across Europe and the United States. 

One of the striking examples of regression in ensuring reproductive rights 
for women included the decision of the Constitutional Tribunal in the Republic of 
Poland (October 2020),48 which was already known for one of the most restrictive 
abortion laws in the European Union. The decision refuted a long-lasting compro-
mise on three exceptions, when abortion could be performed legally49 by restrict-
ing it only to the possibility of performing the procedure when the mother’s health 
was at risk and the pregnancy resulted from rape or incest.50 The court’s decision 
halted pregnancy terminations for severe fetal abnormalities, which occurred to 
be the most common type of abortion currently performed in Poland.51 Despite 
large-scale demonstrations by Poles in the ‘black protests’ amid a surge in coro-
navirus cases in Poland, and notwithstanding proposed legislative acts to amend 
the regulation, neither the government nor the parliament enacted directives or 
laws to alter the situation..

The more restrictive policies on reproductive rights also crossed the Atlantic. 
In the United States, for almost 50 years the judicial interpretation of the Consti-
tution regarding abortion followed the Supreme Court 1973 landmark decision 
in the Roe v. Wade case, which guaranteed federal constitutional protection of 
abortion rights till the moment when the fetus is able to survive outside wom-
an’s womb, and with subsequent companion decisions constituted that abortion is 
legal but may be restricted by the States to varying degrees.52 

The uncertain future of the beforementioned interpretation came with the 
shift of the US highest court to a solid 6-3 conservative majority since the nom-

48 Judgment of the Constitutional Court of the Republic of Poland of 22 October 2020 r., K 1/20, 
available at: https://isap.sejm.gov.pl/isap.nsf/download.xsp/WDU20210000175/O/D20210175.pdf 
(accessed 2 June 2023).

49 Before the Tribunal’s decision, under Act from 7 January 1993 (Journal of Laws of 1993, 
No. 17, item 78), the procedure was only permitted if the mother’s health was at risk, there was 
a fetal abnormality, or the pregnancy resulted from rape or incest. 

50 Judgment of the Constitutional Court of the Republic of Poland of 22 October 2020, op. cit.
51 Aborcja w Polsce. MZ podał statystyki. Wady płodu przyczyną większości zabiegów, Polish 

Press Agency (PAP), Rynek zdrowia, August 2021, available at: https://www.rynekzdrowia.pl/
Polityka-zdrowotna/Aborcja-w-Polsce-MZ-podal-statystyki-Wady-plodu-przyczyna-wiekszosci-
zabiegow,224075,14.html (accessed 2 June 2023).

52 Roe v. Wade, 410 U.S. 113 (1973). 
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ination of Judge Amy Coney Barrett in 2020.53 The wind of change came with 
the unexpected shift demonstrated by the results of the Court’s decision in the 
Dobbs v. Jackson Women’s Health Organization case, in which on 24 June 2022, 
Justice Samuel Alito in the majority opinion repudiated unflinchingly the Roe 
v. Wade (1973) decision and a subsequent – Planned Parenthood v. Casey deci-
sion (1992).54 One of the main arguments presented by the majority implicates 
that both the Roe and Casey case must be overruled as “[t]he Constitution makes 
no reference to abortion, and no such right is implicitly protected by any con-
stitutional provision”55 and that it is wrong to rely on the Due Process Clause 
(DPC) of the 14th Amendment as abortion rights should be not categorized as 
„deeply rooted in this Nation’s history and tradition and implicit in the concept of 
ordered liberty”,56 which represents elements constituting DPC as exemplified in 
the Washington v. Glucksberg case.57

The majority opinion does not lead directly to the total ban of abortion but 
allows one to decide more freely on a State level on its restrictions. The crux of 
the matter is that it refutes the concept of imposing minimum freedoms related to 
the right to abortion on a federal level.58 Definitely, the decision has dismantled 
nearly 50 years of precedent of federal legal standards for reproductive rights and 
left the decision on the legal status of abortion to individual states, whose policies 
on reproductive rights vary significantly.59 

In the context of the established reasoning in the Dobbs v. Jackson Women’s 
Health Organization case, one may wonder what possible legal repercussions it 

53 Amy Coney Barrett, President Donald Trump’s candidate for a U.S. Supreme Court va-
cancy, said she “will rule based on the law, not her personal views”, in prepared remarks issued 
on Sunday ahead of her Senate confirmation hearing in October 2020. Source: U.S. Supreme 
Court nominee Barrett pledges to follow law, not personal views, S. Holland, L. Hurley, Reuters 
World News, October 2020, available at: https://www.reuters.com/article/uk-usa-court-barrett-sta-
tement-idUKKBN26W0MZ (accessed 2 June 2023).

54 Dobbs v. Jackson Women’s Health Organization, 597 U. S. (2022), 
55 Draft majority opinion of the US Supreme Court by Justice Alito, pp. 5-6, available at: 

https://www.politico.com/news/2022/05/02/read-justice-alito-initial-abortion-opinion-overturn-
roe-v-wade-pdf-00029504 (accessed 2 June 2023). 

56 Ibidem.
57 Dobbs v. Jackson Women’s Health Organization, 597 U.S. (2022), available at: https://www.

supremecourt.gov/opinions/21pdf/19-1392_6j37.pdf (accessed 2 June 2023).
58 As explained by Justice Alito „[t]he Constitution does not prohibit the citizens of each State 

from regulating or prohibiting abortion… Roe and Casey arrogated that authority. We now over-
rule those decisions and return that authority to the people and their elected representatives.”, 
Dobbs v. Jackson Women’s Health Organization, op. cit.

59 For example, from 2021 more than 30 states have enacted additional abortion restrictions, 
whereas 8 states have enacted protective abortion measures. Read more: 2022 State Legislative 
Sessions: Abortion Bans and Restrictions on Medication Abortion Dominate, Policy Analysis, E. 
Nash, L. Cross, J. Dreweke, Guttmacher Institute, March 2022, available at: https://www.gutt-
macher.org/article/2022/03/2022-state-legislative-sessions-abortion-bans-and-restrictions-medi-
cation-abortion (accessed 2 June 2023).
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may have on the other human rights related to the decisions based on the Due 
Process Clause of the 14th Amendment. More distinctively, it might encourage 
the Supreme Court to reconsider cases of same-sex marriages and relationships, 
especially in terms of the famous Obergefell v. Hodges case60 (2015), with the 
same line of reasoning stating that same-sex marriages are neither implicitly pro-
tected by any constitutional provision nor deeply rooted in this Nation’s history 
and tradition and implicit in the concept of ordered liberty. 

Still, it must be underlined that the global trend in abortion law has been 
oriented at liberalization. Since 2000, thirty-eight countries have changed their 
abortion laws, and all but one – Nicaragua – expanded the legal grounds on which 
women can access abortion services, for example, in 2020, Argentina and Thai-
land legalized abortions (with certain gestational limits) and Mexico decriminal-
ized abortion, as did South Korea.61 

The beforementioned examples do not stand in contrast with the proposed 
thesis, but rather prove that the same mechanisms of legislative proposals and 
judicial interpretations may be a tool to both progress and regress in the process 
of evolving women’s rights. As long as the women’s rights regime is a fragile and 
unstable concept of contradicting views between conservative and liberal chess-
board, it will remain susceptible to constant shifts in political power, traditions 
and developing social standards. Without a constant reminder of its core values 
and freedoms ensured by properly functioning constitutional enforcement mech-
anisms, it will remain a subject of political manipulation and public dispute. 

5. CONCLUSIONS

It would be a serious understatement to conclude that the international human 
rights regime is a well-functioning system without any substantial flaws. It 
requires constant maintenance, universal recognition of its fundamental back-
bone as well as improvement of institutional and enforcement mechanisms. Still, 
even if the status quo seems not satisfactory, it is far better to have an honest 
debate about the content of human rights, than be distracted by a “rights’ inflation 
problem”, which does not resonate adequately with the current state of affairs. 

Based on the aforementioned discussion, it seems that the international human 
rights system has two main tracks. The first one focuses on effectively imple-
menting and defining core human rights, whereas the second one looks forward 

60 Obergefell v. Hodges, 576 U.S. (2015), available at: https://www.supremecourt.gov/opin-
ions/14pdf/14-556_3204.pdf (accessed 2 June 2023).

61 Abortion law: global comparisons, Council on Foreign Relations, available at: https://www.
cfr.org/article/abortion-law-global-comparisons (accessed 2 June 2023).
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to the recognition of “brand new” rights discovered during the process of constant 
progress in digitalized and technologically expanding world. 

It is fair to say that speeding up the process of the second stream should not be 
treated as a priority. Expanding the range of rights excessively in various aspects 
of daily life, such as cultural, economic, and social domains, is not essential or 
practical. This is particularly true given the lack of global consensus and univer-
sally acknowledged, binding agreements on basic rights and freedoms, notably in 
are as like women’s rights. The effort put into making new and often superfluous 
standards distracts us from the urgent task of more fully implementing the exist-
ing, core human rights – such as the rules against torture, rights to life as well as 
discrimination against women or the LGBTQ community. Adding more laws will 
mean that more of them could be ignored and the legitimacy of the system itself 
will be further eroded due to a greater number of cases of noncompliance. 

Nevertheless, it does not mean that pursuing the second stream should be 
abandoned by practitioners and policymakers completely – it is necessary to rec-
ognize and pursue better guarantees of rights protection as we progressively reach 
a new level of moral and social standards in daily life. In spite of that fact, pri-
oritization should be given to the first track in maintaining and nurturing foun-
dations, which also develops new standards of interpretation of traditional laws. 
Notwithstanding, it is a simple generalization to call all tracks of the development 
of human rights as its degradation or inflation, when in fact it shall be perceived 
as its constant evolution, a flexible mechanism of adjustment and the articulation 
of the updated interpretations of the rights to respond to new struggles for human 
dignity. 

Taking all this into consideration, one of the simplest answers to the question 
of why human rights are constantly expanding would be that our morality trig-
gers changes. Expansion of most rights, including women’s rights, arises from the 
process of reinterpreting and applying the already existing rights to new real-life 
situations. Modern humanity wants to incorporate our new principles into the 
human rights regime as a response to the emerging developments, which include 
economic changes that have shaped our modern society and the way of living. It 
also brings a positive conclusion – human rights are developing when a sense of 
human dignity and morality is expanding too. As a result, this technological, eco-
nomic, and social progress has enabled us to raise awareness of violations that had 
never been spoken about out loud before, including among many issues, better 
apprehension and protection of women’s rights. 

What could be recommended and emphasized more seriously is setting prior-
ities based on the probable consequences of successful enforcement, rather than 
overambitious endeavors placed in the spotlight of mass media. The human rights 
promotion system could be more strategic in how it allocates resources and media 
attention by leaving behind stakeholders interested only in ‘window dressing’ 
and focusing on smaller but long-lasting projects, as exemplified by the interpre-
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tational changes of an international body in the Maria da Penha v. Brazil case. 
Thus, we should be looking for more evolutionary and practical solutions while 
focusing on actions, where attention will last long enough to actually facilitate the 
massive domestic transformation. This would be the most effective way to facili-
tate a firm ground for enforcement mechanisms in the women’s rights regime so 
that one day they can be secured for good. 
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WOMEN IN LAW FROM THE LAW & EMOTIONS 
PERSPECTIVE.  

CASE STUDY OF THE INFERTILITY TREATMENT 
ACT1

Abstract

The status of women in law (and not only theirs) is linked to social and cultural 
perceptions of women’s desirable behavior. Going against well-established patterns is not 
indifferent in both legal and social terms. One of the primary contexts of ‘femininity’ in 
the law is close relationships, in which women are viewed through the ‘role’ of a mother 
and wife. The purpose of this paper is to determine how the cultural script of romantic love 
and the emotions associated with it affect perceptions of women in close relationships, 
such as marriage and parenthood. It assumes that the emotions of participants in legal 
discourse – dogmatists and those involved in the law-making process – influence the final 
shape of legal regulations. The cultural script that influences how women are perceived 
in law is romantic love. To illustrate the issue, the case study of the Infertility Treatment 
Act is presented in this article. This case shows that from a legal perspective, a woman is 
seen in indivisible roles in a close relationship of a wife (partner) and mother.

1 The paper was created as a result of the research project “Rekonstrukcja kategorii “bliskoś-
ci” w polskim systemie prawnym” [Reconstruction of the category of closeness in Polish legal 
system], No. 2018/29/N/HS5/00905 financed by the National Science Center.
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1. INTRODUCTION

In the colloquial perception by non-lawyers, emotions and law are complete 
opposites. Law is supposed to be an emanation of rationality and objectivity, 
while emotions – of the opposite.2 The positivist view of law excludes linking it to 
emotions, as emotions were treated as a quasi-science.3 This view was challenged 
by critical jurisprudence and one of its currents called Law & Emotions, opening 
up space for different ways of looking at the law, including the creative develop-
ment of reflection on emotions treated as essential elements of the law.4 As Renata 
Grossi points out: 

“critical jurisprudence has developed a body of scholarship that has explicitly de-
manded an emotional engagement. (…) Related to this, is the use of the methodology 
of storytelling, a method that demands that law engages with the way its processes 
impact upon real individuals rather than abstract entities or categories. It demands 
that law (in practice as well as in theory) take into account existing social and legal 
arrangements and actual human behavior”.5

The Law & Emotions movement allows us to look at an individual’s situation 
in the legal system through the lens of their peculiar story. An element of any such 
story is experience, including emotion. The law adopts a certain vision of individ-

2 As R. A. Posner aptly described it: “The law itself is conventionally regarded as a bastion of 
‘reason’ conceived of as the antithesis of emotion, as operating to rein in the emotionality of the 
behavior that gives rise to legal dispute”. (R. A. Posner, Emotion versus Emotionalis in Law (in:) 
S. Bandes (ed.), Passions of Law, New York 1999, pp. 309).

3 K. Abrams, H. Keren, Who’s Afraid of Law and the Emotions? “Minnesota Law Review” 
2010, 94, p. 2003. 

4 R. Grossi, Looking for Love in the Legal Discourse of Marriage, 2014, pp. 3-4. The develop-
ment of the Law & Emotions movement was described in an interesting way in the Polish literature 
by: J. Wesołowska, Prawo i emocje – synteza ruchu [Law and emotion - a synthesis of the move-
ment], “Forum Prawnicze” 2021, 2 (64), pp. 84-105. 

5 R. Grossi, Understanding Law and Emotion, “Emotion Review” 2015, 7(1), p. 56. 
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uals – such as women who “are or ought to be as emotional creatures”.6 The pos-
itivist view of law privileged legal reasoning devoid of such qualities as empathy, 
traditionally attributed to women as being more emotional and therefore ‘weaker’ 
individuals.7 The Law & Emotions movement grew out of observations of women’s 
emotional experiences8 and shows, among other things, the effects of certain emo-
tions (or perceptions about them) on the way women are perceived in law. 

Failure to recognize the emotional determinants of human activities can 
result in relying on misconceptions about an individual’s ‘proper behavior’ in 
certain situations when applying or creating laws. This is particularly evident in 
the examples of women’s experiences cited in the literature. These include situa-
tions related to the creation and application of laws on abortion,9 rape or domestic 
violence.10 The entities that apply the law sometimes act with the belief that they 
know what a rape victim feels and how they should behave. It is assumed, for 
example, that a rape victim should behave hysterically, whereas calmness under-
mines their credibility.11 On the other hand, studies have shown that judges are 
more favourably disposed to those rape victims who have forgiven the defendant 
than to those who have shown resentment or aggression towards the defendant 
during the trial.12 Elisabeth Spelman uses the expression ‘outlaw emotions’ in this 
context.13 

 6 C. Sager, Legislating with affect: emotion and legislative law making, (in:) J. E. Fleming 
(ed.), Nomos: Passions and Emotions 2013, p. 40. 

 7 S. A. Bandes, J. A. Blumenthal, Emotion and the Law, “The Annual Review of Law and 
Social Science” 2012, p. 163.

 8 R. Grossi, Understanding Law and Emotion…p. 56: “feminism’s general project of making 
women’s experiences central, rather than marginal, to the way law thinks and acts has been central 
to the development of an emotional point of view in law, if nothing else by the long association of 
women”. 

 9 J. A. Blumenthal, Abortion, Persuasion, and Emotion: Implications of Social Science Re-
search on Emotion for Reading Casey, “Washington Law Review” 2008, Vol. 83, pp. 1–38.

10 C. Sager, The Role and Reality of Emotions in Law, “William & Mary Journal of Women 
and the Law” 2001, 8 (1), p. 108: “Consider a wife who calls the police and reports she was bat-
tered. Before the call triggers the police department protocol for battered women, the question may 
be whether the caller is acting as one expert has explained a battered woman would (or should) 
respond. Is she passive or is she angry? If the latter, well then, she may not have Battered Women’s 
Syndrome because those women are supposed to be submissive, as the responding officer learned 
in domestic violence police training”. 

11 J. M. Salerno, L. C. Peter-Hagene, One Angry Woman: Anger Expression Increases Influ-
ence for Men, but Decreases Influence for Women, During Group Deliberation, “Law and Human 
Behavior” 2015, Vol. 29, No. 6, p. 581.

12 M. L. Schuster, A. Propen: Degrees of Emotion: Judicial Responses to Victim Impact 
Statements, “Law, Culture and the Humanities” 2010, Vol. 6, pp. 75-104; J. M. Salerno, L. C. Pe-
ter-Hagene, One Angry Woman: Anger Expression Increases Influence for Men, but Decreases 
Influence for Women, During Group Deliberation, “Law and Human Behavior” 2015, Vol. 29, 
No. 6, p. 581.

13 E. Spelman, Anger and Insubordination, (in:) A. Garry, M. Pearsall (eds.), Women, knowl-
edge, and reality: explorations in feminist philosophy, Boston 1989, p. 264 as cited in: C. Calhoun, 
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By law, women are seen primarily as parties to close relationships: either as 
wives or mothers. It is in this context, therefore, that one can most fully notice the 
emotions, from the point of view of which the legislator and legal discourse view 
a woman and her roles in close relationships. 

The purpose of this paper is to determine how the cultural script of romantic 
love and the emotions associated with it affect perceptions of women in close 
relationships, such as marriage and parenthood. It assumes that the emotions of 
participants in legal discourse – dogmatists and those involved in the law-making 
process – influence the final shape of legal regulations. The cultural script that I 
believe influences how women are perceived in law is romantic love. To illustrate 
the issue at hand, I will turn to the case study of the Infertility Treatment Act. My 
analyses are preliminary in nature – they are only a proposal to look at women in 
law from the perspective of the Law & Emotions movement. 

2. EMOTIONS IN LAW

In psychological and sociological literature, one can find many depictions of 
emotions.14 According to Susan Bandes and Jeremy Blumenthal, leading research-
ers of the Law & Emotions movement, emotions are assumed to be: 

“set of evaluative and motivational processes, distributed throughout the brain, that 
assist us in appraising and reacting to stimuli and that are formed, interpreted, and 
communicated in social and cultural context. They influence the way we screen, 
categorize, and interpret information; influence our evaluations of the intentions or 
credibility of others; and help us decide what is important or valuable”.15

An emotional reaction to a certain phenomenon or behavior can be an expres-
sion of experienced values, including “ingrained desires, habits and customs”.16 
Thus, it can be an expression of approved or disapproved norms and values in 
a given community. 

The above definition indicates that emotions have a social dimension. The 
emergence of emotions is dependent on socially constructed cultural scripts. Cul-

Making Up Emotional People. The Case of Romantic Love (in:) S. A. Bandes (ed.) The Passions of 
Law, New York 1999, p. 224. 

14 See: A. R. Damasio, Emotions and Feelings: A Neurobiological Perspective (in:) Feelings 
and Emotions: The Amsterdam Symposium, A. S. R. Manstead, N. Frijda, A. Fischer (eds.), Cam-
bridge 2004, p. 50.

15 S. A. Bandes, J. A. Blumenthal, Emotion and the Law, “The Annual Review of Law and 
Social Science” 2012, pp. 163-164. 

16 M. Soniewicka, Racje i emocje w dyskusji na temat ingerencji genetycznych w ludzką 
prokreację [Rationale and emotion in the discussion of genetic interference in human procrea-
tion], “Roczniki Filozoficzne” 2019, No. 3, p. 88. 
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tural scripts are patterns of norms and values accepted and established in a par-
ticular community.17 According to Cashire Calhoun, individuals learn emotions 
based on specific cultural scripts. The authenticity or ‘correctness’ of one’s emo-
tions is assessed by comparing personal experience to any of the scripts operating 
in our culture.18 Hilary L. Berk emphasizes that individuals “learn the cultural 
‘vocabulary’ or labels, behaviours, responses and shared social meaning for each 
emotion, associating them with distinct types of relationship”.19 The emotions that 
individuals associate with certain phenomena or behaviors are formed based on 
norms and values which, among others, are reflected in law or religion.20 

Emotions have a signalling function. They can inform individuals of the threat 
that their expectations will not be met. In the words of Arlie R. Hochschild a “[s]
ignal juxtaposes what we see with what we expect to see (...) what we see is medi-
ated by our idea of what we expect to see”.21 Emotions signal an individual’s sub-
conscious point of view, which may be shaped by the patterns and norms among 
which he or she functions. Emotional reactions can thus inform an individual 
that a particular behavior or phenomenon threatens the realization of the vision 
embodied in the cultural script (e.g. single parenting vs. parenting by a couple). 

Judgments about certain phenomena or behaviors may be shared by the major-
ity of members of a particular society due to shared norms and values. On this 
basis, the so-called emotion culture is developed.22 The emotions that individuals 
experience when participating in social interactions help them assess whether or 
not they should continue to participate. What is most relevant here is the concept 
of the ‘reflected self’ according to which each individual “perceives himself or 
herself through the eyes of other people, evaluates himself or herself precisely 
from the point of view of others, and then incorporates these evaluations into his 
or her self-image”.23

The lawmaker transfers the cultural scripts he approves into law. Thus, he 
can reinforce individual emotions about certain phenomena or behaviors. If the 
legislator has a negative attitude towards a given state of affairs, he will not regu-
late it or will prohibit certain behaviors. In this way, he expresses his disapproval, 
he does not want a certain condition to be developed in social reality. Thus, he 

17 B. Pawłowska, Emocje społeczne w pracy nauczyciela i przedstawiciela handlowego [So-
cial emotions in the work of a teacher and sales representative], Łódź 2013, p. 14. 

18 C. Calhoun, Making Up Emotional People. The Case of Romantic Love…, p. 220. 
19 H. L. Berk, The Legalization of Emotion: Managing Risk by Managing Feelings in Con-

tracts for Surrogate, “Labor, Law & Society Review” 2015, p. 149. 
20 Ibidem. 
21 A. R. Hochschild, Zarządzenie emocjami. Komercjalizacja ludzkich uczuć [Managing emo-

tions. Commercialization of human feelings], Warsaw 2009, p. 239. 
22 P. A. Thoits, The Sociology of Emotions, “Annual Review of Sociology” 1989, Vol. 15, 

p. 335.
23 M. Sawicka, Emocje w interakcjach współczesnego społeczeństwa polskiego, Warszawa 

2018, p. 16. 
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weakens positive emotions about a particular phenomenon or strengthens nega-
tive emotions. 

The cultural script is a certain pattern, a scheme – it does not take into account 
the factual circumstances of all cases. It assumes a necessarily simplistic view 
of the world, including of human relations. The script expresses the norms and 
values shared in a particular community – it may deliberately exclude certain 
behaviors or phenomena. 

In this paper, I assume that the legislator, who represents a certain commu-
nity, can express and stimulate certain emotions towards certain phenomena or 
behaviors. Emotional reactions are based on positive (approving) or negative (dis-
approving) judgments, signalling a threat. 

Approval is about having an affirmative, positive experience. It arises in sit-
uations where a certain behavior or event corresponds to “our own directive as 
to what should be”.24 An example of such an emotion might be pride. Pride arises 
when individuals adhere to social norms; it is the result of mutual acceptance and 
respect.25 Approval can cause benevolence on the part of the evaluator and soli-
darity with the subject of the evaluation. 

Disapproval26 is the experience of affecting “directly some state of affairs, 
without thinking whether it is compatible or incompatible with some norm, nor 
considering whether there is a place for it in our world for the benefit or to the 
detriment”.27 Disapproval can express itself in anger, disgust or shame. Special 
attention in legal deliberations is given to disgust. When considering the relation 
of disgust to state law, Martha Nussbaum presents it as “a special aspect of the 
society’s moral practice”.28

The emotion of disgust can materialize in a “policy of disgust” towards 
excluded groups as a criterion for determining what should be legally banned (or 
at least disapproved of). Dominating groups present themselves here as disadvan-
taged due to holding certain views on certain types of behavior. The policy of dis-
gust is therefore intended to protect dominating groups: to prohibit the activities 
that arouse their disgust and consequently cause the ‘defilement’ of society. The 
policy of disgust is based on certain perceptions about members of minorities, 

24 Cz. Znamierowski, Oceny i normy [Evaluations and Norms], Warsaw 1957, p. 325.
25 B. Pawłowska, Emocje społeczne w pracy nauczyciela i przedstawiciela handlowego [So-

cial emotions in the work of a teacher and sales representative], Łódź 2013, p. 61. 
26 A certain analogy to the emotion of repulsion can be found in the works of L. Petrażycki, 

who wrote about ‘repulsive impulses’ (ethical repulsions) which can be experienced in relation to 
human conduct, as well as other phenomena. (L. Petrażycki, O nauce, prawie i moralności. Pisma 
wybrane [On Science, Law and Morality. Selected Writings], prepared by: A. Kojder, Warsaw 
1985, pp. 227–228).

27 Cz. Znamierowski, Oceny i normy …, p. 326. 
28 M. Michalik-Jeżowska, Emocje a praktyka moralna w refleksji Marthy C. Nussbaum [Emo-

tions and moral practice in the reflection of Martha C. Nussbaum], Rzeszów 2013, p. 152. 
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designed by dominant social groups to discredit and exclude communities that do 
not fit the dominant pattern that is acceptable by the majority. 

Emotions can be taken into account and reflected in the course of creating a 
particular legal institution. Strong emotions (e.g. pride or disgust) can exert an 
influence on the introduction of a particular regulation, its absence or its final 
form. Observation of this emotion shows how certain legislative proposals are 
perceived within the political divide.29 Emotions also influence the process of 
interpreting the law, i.e. the understanding of the law that is acceptable to the 
majority, which will be maintained in the legal discourse. 

Thus, both at the ‘input’ – in the process of creating the law, and when it is 
applied to a specific state of affairs, the letter of the law is encased within certain 
emotions. In this paper, I will focus only on the emotions involved in the crea-
tion of a particular regulation. At the same time, I do not want to suggest that 
only issues related to worldview are connected to the presence of emotions in the 
process of creating and applying the law. In such cases, these emotions are more 
prominently expressed through the language used in the discourse. I assume that 
emotions, to varying degrees of intensity, are an inherent factor that influences 
both the creation and the application of the law.

3. CULTURAL SCRIPT: ROMANTIC LOVE

There are ‘cultural scripts’ operating in society, with various objects (e.g. los-
ing a parent, getting married), physical symptoms (e.g. crying, falling in love) and 
fantasies or thought patterns that emotions should be characterized by (e.g. falling 
in love is associated with imagined kisses). Cultural scripts provide a foundation 
for collective emotions – they indicate what is allowed and approved in a certain 
community, and what is not. The legislator can therefore perpetuate these cultural 
scripts in the content of the law, as long as he accepts them.

In legal discourse, marriage is compared with a model rooted in the ideal of 
romantic love.30 From that perspective, marriage is exclusively the union of a man 
and a woman. While pointing out the reasons for this state of affairs, Calhoun 
stresses that, on the one hand, it is related to the disapproval of non-heteronorma-
tive relationships, and, on the other hand, to the fact that the definition of mar-
riage as a union between a man and a woman is deeply rooted in a certain cultural 
script – romantic love,31 which constitutes a social pattern for intimate relation-

29 C. Sager, Legislating with affect: emotion and legislative law making, Nomos: Passions and 
Emotions 2013, 53, pp. 41-42. 

30 E. Brake, Minimizing Marriage. Marriage, Morality, and the Law, New York 2012, p. 88. 
31 C. Calhoun, Making Up Emotional People. The Case of Romantic Love…, pp. 127-128.
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ships.32 It transforms sexuality from desire to the expression of a relational ideal 
that moves towards perfect unity. Romantic love, being a carrier of ideas about the 
ideal union of a man and a woman, produces certain socially desirable fruits. It 
embeds specific individuals in specific social roles that are determined by a per-
son’s gender. This position is well illustrated by the words of John M. Finnis:

“[t]he union of the reproductive organs of husband and wife really unites them bi-
ologically (and their biological reality is part of, not merely an instrument of, their 
personal reality); reproduction is one function and so, in respect of that function, the 
spouses are indeed one reality, and their sexual union, therefore, can actualize and al-
low them to experience their real common good – their marriage with the two goods, 
parenthood and friendship, which (leaving aside the order of grace) are the parts of 
its wholeness as an intelligible common good”.33

In a marriage or parenting relationship, a woman is seen through the prism 
of the ‘role’ assigned to her by her biological sex.34 This kind of thinking can be 
found in the statements made by the Polish Supreme Court: 

“the sex determines those social roles that a person can perform only as a person of 
a certain sex. For the law, the roles of husband or wife, father or mother, are momen-
tous. Their proper fulfillment is not only important for the family community, but 
also for the state community”.35

Similar statements can be found in the family law dogma: 
“the marital status should also include the sex of a person, i.e., his or her inherent 
characteristic, which is particularly important in family law relations, since it pre-
determines and permanently determines one’s role in society, either as a man or 

32 Calhoun characterizes emotional scripts as, “(...) transitory social roles. Like social roles, 
emotional scripts may be generic – as are the scripts for basic emotion types such as jealousy, hap-
piness, pride, love, and discontent – or they may be highly specific, as are the scripts for the jeal-
ous husband, the ecstatic lottery winner, the proud parent of a newborn, the loving adult child of 
elderly parents, or the dissatisfied customer. We learn emotions by learning emotional scripts. We 
assess the genuineness of our own emotions by comparing our own experiences to those scripts”. 
See ibidem, p. 220.

33 J. M. Finnis, Law, Morality, and ‘Sexual Orientation’, “Notre Dame Law Review” 1994, 
69, p. 1062. 

34 For example, we can point here to the citizens’ bill “Yes to family, no to gender” filed in De-
cember 2020. The primary purpose of the act was to denounce the so-called Istanbul Convention. 
As indicated in the explanatory memorandum to the bill, “The Constitution – pointing to the com-
plementarity of man and woman in marriage (...) - does not treat gender as a social convention, but 
as an essential given of human nature, defining the identity of every human being”. The bill was 
ultimately rejected after the first reading. Citizens’ bill “Yes to family, no to gender”, form No. 915, 
9th term Sejm, https://orka.sejm.gov.pl/Druki9ka.nsf/0/10E6636A779C0B4AC12586790039D-
3B3/%24File/915.pdf.

35 Judgment of the Supreme Court of 6 December 2013, I CSK 146/13, LEX No. 1415181.
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a woman, and in the family, it determines whether one is a husband or a wife, a son 
or a daughter”.36

Romantic love script refers to the social norms and patterns associated with 
romantic relationships. It assumes that the proper form of such a relationship is 
the union of a man and a woman, which is the only one that can lead to natural 
procreation. The script rejects (as inappropriate) non-heterosexual relationships 
and other forms of parenting that will not be realized in the relationship between 
a man and a woman (such as single parenting). The script of romantic love sees a 
woman in two indivisible roles of a wife and mother. This might seem an archaic 
statement – nevertheless, the legislator (and with it at least some part of the legal 
discourse) approves of such a view, which is indeed illustrated by the case of the 
Infertility Treatment Act. 

4. THE CASE OF THE INFERTILITY TREATMENT ACT

The Infertility Treatment Act of 201537 adopted the requirement that two peo-
ple (i.e. a husband and wife or a woman and a man in cohabitation confirmed by 
their declarations) can enter the in-vitro fertilization procedure not only for part-
ner donation but also for non-partner donation. The transfer of produced embryos 
into a woman’s body is possible if she has a husband or partner who consents to 
the procedure (Article 20(1)(1) and (2) of the Act). Wives and concubines who, 
before the act entered into force, underwent the stage of the procedure in which 
the embryo was created, under the current state of the law cannot independently 
decide concerning the next stage – the transfer of embryos into their bodies. This 
is because for this stage it is necessary to have the consent of the husband or 
a statement from the cohabitee (male). 

The Act does not provide for a procedure to obtain substitute consent (e.g., 
when the husband/partner objects to the transfer of embryos without good rea-
sons). Thus, in the absence of the man’s consent, it will not be possible to use the 
created embryos, and according to Article 97 of the Act, embryos created and 
stored before the effective date of the Act will be transferred to embryo donation 
after 20 years. 

The above means that currently the in vitro fertilization procedure cannot 
be used by: a woman without a husband or partner or a person in a same-
sex relationship. These individuals also cannot benefit from a procedure using 

36 T. Smyczyński, Pojęcie stanu cywilnego [The concept of marital status] (in:) System Prawa 
Prywatnego. Prawo rodzinne i opiekuńcze [Private Law System. Family and Guardianship Law], 
T. Smyczyński (ed.), Warsaw 2014, p. 12. 

37 The Infertility Treatment Act of 25 June 2015 (Journal of Laws of 2020, item 3, No. 16). 
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embryos that were created from their own reproductive cells and those of an 
anonymous donor before the Infertility Treatment Act came into effect. The 
adoption of such solutions was motivated during work in parliamentary commit-
tees as follows: 

“the government bill uses the concept of infertility, based on the World Health Organ-
ization’s definition, where infertility is defined as the inability to get pregnant despite 
regular attempts to do so. So, if someone does not have a partner, by definition, he 
or she cannot be an infertile person. And this is one of those arguments (...) the gov-
ernment’s submission assumes, first of all, special protection for the rights of future 
children and the right to be raised in a complete family, that is, one that has both a 
mother and a father. Therefore, the government’s bill assumes permissibility of using 
this only for couples who, first, are infertile, and second, constitute a family”.38

Meanwhile, during parliamentary deliberations, the argument was raised that 
in the case of single motherhood or parenthood of non-heteronormative people: 

“[T]he child is brought into existence while excluding in advance, as it were, one 
of the parents. Socially and axiologically, the meaning of the concept of family is 
already being lost. The child is rather a victim of the so-called secular bioethics, and 
the rights of the child should be above the right of freedom of choice of the adult. We 
must constantly remember that the child is a gift of love, not a product of it”.39

The Commissioner for the Citizens’ Rights intervened in the case at issue 
here, filing a petition with the Constitutional Court to examine the constitution-
ality of the provisions of the Infertility Treatment Act,40 insofar as they apply to 
women who are unmarried or in cohabitation with a man, and who deposited 
embryos created from their germ cell and the cell of an anonymous donor before 
the date of entry into force of this act.41 The Court discontinued the proceedings42 
citing the inadmissibility of the ruling.43 Nevertheless, the Court addressed the 

38 Undersecretary of State at the Ministry of Health Igor Radziewicz-Winnicki at the Health 
Committee /No. 203/ on 9 June 2015, https://www.sejm.gov.pl/Sejm7.nsf/biuletyn.xsp?skrn-
r=ZDR-203 Letter from the Undersecretary of State at the Ministry of Health dated 30 September 
2015, reference No. MD-P.0213.3.2015(AB), Available online: http://www.nasz-bocian.pl/webfm_
send/73 (accessed 15 January 2020).

39 Deputy Czesław Hoc, Stenographic Report of the 90th session of the Sejm of the Republic 
of Poland on 9 April 2015 (second day of deliberations, p. 167, https://orka2.sejm.gov.pl/StenoInt-
er7.nsf/0/223E9D3C58347340C1257E2800377CB9/%24File/90_b_ksiazka_bis.pdf.

40 In order to examine the compatibility of article 20(1)(2) and Article 21(1)(3) in conjunction 
with Article 78 and Article 97 of the Infertility Treatment Act of 25 June 2015 with Article 2 in 
conjunction with Article 47 of the Polish Constitution. 

41 https://www.rpo.gov.pl/pl/content/wniosek-do-tk-ws-procedury-vitro (accessed 20 January 
2023).

42 Order of the Constitutional Court of 18 April 2018, file reference No. K 50/16.
43 Article 59(1)(2) of the Act on the Organization and Procedure Before the Constitutional 

Court of 30 November 2016 (Journal of Laws of 2019, item 2393). 
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request quite extensively in its reasoning. It pointed out that the restriction of the 
group of persons is not merely a legislative omission: 

“The legislator, (...) consciously, as evidenced by materials from the legislative pro-
cess – decided on a stricter concept (...), based on the child’s right to grow up in a 
family based on marriage or in an environment as close to it as possible. Under these 
circumstances, the challenged regulation cannot be seen as a legislative omission but 
as an omission by the legislator – its conscious decision to limit the group of people 
who can benefit from medically assisted procreation (...)”.

The limitation of that group of people is, in the Court’s opinion, “even dic-
tated by the best interests of the child”.44 It is also stressed that: 

“[in] the context of violations of single women’s right to privacy, it is important to 
note here that the Infertility Treatment Act specifically mandates the protection of 
the life, health, best interests and rights of the child (Article 4), and there is no justi-
fication for the exclusion of these guarantees on account of single women’s right to 
privacy, regardless of its definition”.

Moreover, the Supreme Court, in its opinion on the act, expressed concern 
about the failure to limit the availability of medically assisted procreation pro-
cedures to married couples only.45 It argued that the possession of offspring by 
unmarried persons can be treated in the process of medically assisted procreation 
“in a completely instrumental way, for the sole purpose of providing a particular 
person with offspring in this way”.46 The preferred pattern of life for individuals, 
the Supreme Court argued, is the creation of a family that is based on marriage, 
which is “a permanent union between a man and a woman, directed towards 
motherhood and responsible parenthood”.47 A different view can be found in the 
expert opinion submitted to the draft which stressed that the solutions adopted in 
the act constitute “a barrier to exercising the right to infertility treatment using 
this method for single people”.48

On the grounds of the doctrine of family law, one can also find negative opin-
ions on the possibility of single women to use the in-vitro fertilization proce-

44 “The legislator, making an effort to normalize these issues for the first time in Polish law, 
chose - consciously, as evidenced by the materials from the legislative process – the more strin-
gent second concept, based on the child’s right to grow up in a family based on marriage or in an 
environment as close to it as possible”. (Decision of the Constitutional Court of 18 April 2018, file 
reference No. K 50/16).

45 Comments of the Supreme Court to the government infertility treatment bill, BSA 1-021-1 
04/15. 13 May 2015, pp. 11-18.

46 Ibidem, p. 13.
47 Ibidem, p. 11.
48 E. Zielińska, Opinia na temat rządowego projektu ustawy o ustawy o leczeniu niepłodności 

(druk sejmowy Nr 3245) [Opinion on the government bill on infertility treatment (Sejm print No. 
3245)], 21 May 2015, p. 11.
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dure.49 Marta Jadczak-Żebrowska points out that “a request by a single woman or 
a cohabiting couple for any method of unnatural insemination should be reject-
ed”.50 Similarly, the possibility for cohabitees to use the procedure was rejected by 
Joanna Haberko.51 Tadeusz Smyczyński speaks in a similar vein: 

“Even if a single woman wants to have a child, it often does not mean that she wants 
to cohabit with the child’s father. Such an attitude is found in feminists demanding 
that even single women should be allowed to have medically assisted reproduction 
with a stranger donor. This individualistic (and selfish) approach to family life results 
in a sort of family relationship without the existence of the family itself”.52

The solutions adopted in the Infertility Treatment Act are based on the prem-
ise that the best environment for procreation and raising offspring is the union of 
a man and a woman. Only a woman and a man (acting together, as a couple) can 
guarantee the “best interests of the child”. This is an expression of the legislator’s 
approval of a certain vision of a family based on the script of romantic love.

On the other hand, the possibility of a single woman using an in vitro fertiliza-
tion procedure meets with disapproval. It is seen as unjustified, contrary to the best 
interests of the child and, moreover, as an instrumental (and selfish) use of the law. 
Moreover, the legislator accepts the need to ask for the husband’s or partner’s con-
sent for transferring the embryo into the woman’s body. It is not difficult to imagine 

49 “(...) in the face of social processes which, among other things, consist of changes in the 
traditional roles played by women and men and changes in their needs, which in turn affects 
not only the relationship between them, but also the relationship between parents and children, 
this modifies the model of the entire family. For these reasons, the criteria for assessing the best 
interests of the child as inextricably analyzed against the background of family, especially the 
relationship with the parents, cannot be uncorrelated with the aforementioned changes. Among 
those most contemporary prima facie impacting the best interests of the child, are: the increasing 
establishment of relationships without marriage, getting married at a later age, the uninterrupted 
rise in divorce rate, rising age of women giving birth to their first child, aging population, single 
motherhood, biological reproduction outside the family, in-vitro fertilization and other genetic 
engineering methods”. J. Zajączkowska-Burtowy, Potrzeba aktualizacji pojęcia dobra dziecka 
[The need to update the concept of the best interests of the child] (in:) J. Mucha (ed.) Realizacja 
zasady dobra dziecka w mediacji w sprawach dotyczących wykonywania władzy rodzicielskiej 
i kontaktów [Implementation of the principle of the best interests of the child in mediation in cases 
concerning the exercise of parental authority and contacts], Warsaw 2021.

50 M. Jadczak-Żebrowska, Prawa i obowiązki małżonków [Rights and obligations of spouses], 
Warsaw 2017, p. 113. 

51 J. Haberko, Zagrożenia dla instytucji przysposobienia wobec projektowanych rozwiązań 
legislacyjnych w zakresie leczenia niepłodności [Threats to the institution of adoption in the face 
of proposed legislative solutions in the field of infertility treatment], “Legal Forum” 2014, No. 4, 
p. 14: “it remains possible to undergo the procedure for a recipient remaining in a cohabiting re-
lationship, in which if a child is conceived and born, its rights to establish a legal relationship of 
paternity with the cohabitant are not properly secured”. 

52 T. Smyczyński, Pojęcie rodziny i jej funkcje [The concept of family and its function] (in:) 
T. Smyczyński (ed.), System Prawa Prywatnego. Prawo rodzinne i opiekuńcze [Private Law Sys-
tem. Family and Guardianship Law], Warsaw 2014, p. 3. 
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a situation in which the relationship between spouses or partners deteriorates and 
the husband/partner will not be willing to give such consent.53 In such a situation, 
the woman, even while remaining in the relationship desired by the legislator, can-
not exercise the rights granted to her. Indeed, parenthood under the Infertility Treat-
ment Act is to be carried out on the basis of an accepted cultural script. 

5. FINAL CONCLUSIONS

The purpose of this paper was to determine how the cultural script of roman-
tic love and the emotions associated with it affect perceptions of women in close 
relationships. The cultural script that I believe influences how women are per-
ceived in law is romantic love. In order to illustrate this issue, I used the case 
study of the Infertility Treatment Act.

Cultural scripts are clichés on which ideal images have been fixed, which are 
copied, and are to be copied in many photographs. They set the boundaries of 
what is approved in a particular community. The legislator takes cultural scripts 
and perpetuates them in the body of the law (e.g. a certain vision of a marital 
relationship). The emotions associated with these scripts can influence the deci-
sions of legislators (individuals involved in the lawmaking process) as to how to 
regulate certain events or behaviors. The impact, however, is a two-way street. 
Regulations can also influence the emergence of certain emotions in the address-
ees of the law.

In law, women in close relationships are primarily: mothers and wives. Thus, 
they are individuals seen through the prism of their role, assigned to them on the 

53 It is worth citing in this context, the case of Evans v. United Kingdom, in which the Court 
held that there was no violation of Article 8 of the Convention in a situation where a woman could 
not benefit from the IVF method due to the lack of donor consent (“The applicant had been referred 
for treatment at the clinic five years earlier, when she was married, but had not pursued it because 
of the breakdown of her marriage”). Although the Court highlighted the difficult position of the 
applicant, it gave primacy to the man’s right not to become a father ‘by force’, without express 
consent. As the Court emphasised: “The dilemma central to the present case is that it involves 
a conflict between Article 8 of the rights of two private individuals: the applicant and J. Moreover, 
each person’s interest is entirely irreconcilable with the other’s, since if the applicant is permitted 
to use the embryos, J. will be forced to become a father, whereas if J.’s refusal or withdrawal of 
consent is upheld, the applicant will be denied the opportunity to become a genetic parent. In 
the difficult circumstances of this case, whatever solution the national authorities might adopt 
would result in the interests of one or the other parties to the IVF treatment being wholly frus-
trated”. Case of Evans v. The United Kingdom (Application no. 6339/05), https://hudoc.echr.coe.
int/#{%22fulltext%22:[%22evans%22],%22respondent%22:[%22GBR%22],%22documentcol-
lectionid2%22:[%22GRANDCHAMBER%22,%22CHAMBER%22],%22itemid%22:[%22001-
80046%22]}.
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basis of biological sex criteria. In each of these roles, a woman should remain in a 
relationship with a man so that she can still fit into the cultural script accepted by 
the majority. Deviation from the pattern is frowned upon, can arouse disapproval, 
and in law can result in the inability to exercise certain rights if the woman does 
not remain in a certain legal relationship. 

In the Infertility Treatment Act, the legislator but also the legal discourse 
explicitly refers to the script of romantic love and attributes special qualities to the 
relationship between a man and a woman in the context of procreation and raising 
offspring. The best interests of the child can only be realized in this union. On the 
grounds of the Infertility Treatment Act, the combination of the roles of a mother 
and wife (partner) was adopted as inseparable. On the grounds of the Infertility 
Treatment Act, the legislator has strengthened the script of romantic love. In turn, 
attempts to adopt a different understanding of the role of women have met with 
disapproval. To quote Znamierowski: 

“disgust lowers, undermines the target thing or person, by the very fact that it does 
not want to interact with it: it does not want to include it in its world. Thus, the emo-
tion is offensive if it is directed towards a person or their thing, for it violates the 
possibility of two people interacting on an equal footing: it is a testimony that the 
evaluator does not want to include in their world a thing that belongs to the other per-
son, or that person themselves. Hence, it is an emotion that undermines the social 
balance or preemptively makes it impossible”.54 

In the example analysed in the text, the legislator approved of parenthood 
realized in a romantic relationship between a man and a woman. On the other 
hand, single parenthood or parenting in same-sex relationships, is met with dis-
approval. In the case of in vitro fertilization, the cultural script dictates the rejec-
tion of such behavior that does not lead to the creation of a ‘proper family’.55 The 
rationale behind the solution adopted in the act is that the category of ‘the best 
interests of the child’ is quite full of meaning – but it is impossible to determine its 
content in abstracto, without knowing the premises of a specific factual situation. 
However, the cultural script works in a simplistic way – it indicates what is right 
and desirable, without considering the consequences of realizing the ideal. The 
reasoning behind the solution adopted in the act is emotional, but it is deliberately 
concealed by the participants in the discourse. By considering emotions as some-
thing shameful, they try to hide them behind ‘fig leaves’ – seemingly rational 
arguments.56

54 Cz. Znamierowski, Oceny i normy (Evaluations and Norms), p. 327. 
55 M. Soniewicka, Racje i emocje w dyskusji na temat ingerencji genetycznych w ludzką pro-

kreację [Rationale and emotion in the discussion of genetic interference in human procreation], 
“Roczniki Filozoficzne” 2019, No. 3, p. 87. 

56 Z. Tobor, To do a great right, do a little wrong - rzecz o sędziowskich kłamstewkach, “Prze-
gląd Podatkowy” 2015, No. 6, p. 21.
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People who had deposited their embryos before the Infertility Treatment Act 
came into force were unable to use them after it came into force. These people 
had a legitimate expectation of the legislator to regulate their legal situation.57 By 
failing to fulfil these expectations, the legislator can influence the emergence 
of negative emotions (such as anger) that can undermine their authority but also 
pride, solidarity in those who share the pattern the legislator accepts.58 

REFERENCES

Abrams K., H. Keren, Who’s Afraid of Law and the Emotions? “Minnesota Law Review” 
2010, Vol. 94

Bandes S. A., Blumenthal J.A., Emotion and the Law, “The Annual Review of Law and 
Social Science” 2012, Vol. 8

Berk H.L., The Legalization of Emotion: Managing Risk by Managing Feelings in 
Contracts for Surrogate,  “Labor, Law & Society Review” 2015, Vol. 49, issue 1 

Blumenthal J.A., Abortion, Persuasion, and Emotion: Implications of Social Science 
Research on Emotion for Reading Casey, “Washington Law Review” 2008, Vol. 83 

Brake E., Minimizing Marriage. Marriage, Morality, and the Law, New York 2012 
Damasio A.R., Emotions and Feelings: A Neurobiological Perspective, (in:) A. S. R. 

Manstead., N. Frijda, A. Fischer (eds.) Feelings and Emotions: The Amsterdam 
Symposium, Cambridge 2004

Deigh J., Emotions, Values, and the Law, Oxford 2008
Finnis J. M., Law, Morality, and ‘Sexual Orientation’, “Notre Dame Law Review” 1994, 

No. 69 
Grossi R., Looking for Love in the Legal Discourse of Marriage, Canberra 2014
Grossi R., Understanding Law and Emotion, “Emotion Review” 2015, Vol. 7, issue 1 
Haberko J., Zagrożenia dla instytucji przysposobienia wobec projektowanych rozwiązań 

legislacyjnych w zakresie leczenia niepłodności [Threats to the institution of adoption 
in the face of proposed legislative solutions in the field of infertility treatment], 
“Forum Prawnicze” 2014, No. 4 

Hochschild A.R., Zarządzenie emocjami. Komercjalizacja ludzkich uczuć [Managing 
emotions. Commercialization of human feelings], Warsaw 2009 

Jadczak-Żebrowska M., Prawa i obowiązki małżonków [Rights and obligations of 
spouses], Warsaw 2017

Michalik-Jeżowska M., Emocje a praktyka moralna w refleksji Marthy C. Nussbaum 
[Emotions and moral practice in the reflection of Martha C. Nussbaum], Rzeszów 
2013 

57 See: Commissioner for Human Rights, Speech to the Speaker of the Sejm on the in vitro fertil-
isation project, 25 March 2019, https://bip.brpo.gov.pl/sites/default/files/Wyst%C4%85pienie%20
do%20Marsza%C5%82ka%20Sejmu%20w%20sprawie%20projektu%20dotycz%C4%85ce-
go%20zap%C5%82odnienia%20in%20vitro.pdf.

58 J. Deigh, Emotions, Values, and the Law, Oxford 2008, p. 140.



74 MARLENA DRAPALSKA-GROCHOWICZ

Pawłowska B., Emocje społeczne w pracy nauczyciela i przedstawiciela handlowego 
[Social emotions in the work of a teacher and sales representative], Łódź 2013

Petrażycki L., O nauce, prawie i moralności. Pisma wybrane [On Science, Law and 
Morality. Selected Writings], prepared by A. Kojder, Warsaw 1985

Posner R. A., Emotion versus Emotionalis in Law, (in:) S. Bandes (ed.), Passions of Law, 
New York 1999

Sager C., Legislating with affect: emotion and legislative law making, (in:) J.E. Fleming 
(ed.), Nomos: Passions and Emotions, New York 2013

Sager C., The Role and Reality of Emotions in Law, “William & Mary Journal of Women 
and the Law” 2001, Vol. 8, issue 1 

Salerno J. M., L. C. Peter-Hagene, One Angry Woman: Anger Expression Increases 
Influence for Men, but Decreases Influence for Women, During Group Deliberation, 
“Law and Human Behavior” 2015, Vol. 29, No. 6

Sawicka M., Emocje w interakcjach współczesnego społeczeństwa polskiego, Warszawa 
2018

Schuster M. L., A. Propen, Degrees of Emotion: Judicial Responses to Victim Impact 
Statements, “Law, Culture and the Humanities” 2010, Vol. 6

Smyczyński T., Pojęcie rodziny i jej funkcje [The concept of family and its functions], (in:) 
Eadem (ed.), System Prawa Prywatnego. Prawo rodzinne i opiekuńcze [Private Law 
System. Family and Guardianship Law], Warsaw 2014

Smyczyński T., Pojęcie stanu cywilnego [The concept of marital status], (in:) Eadem 
(ed.) System Prawa Prywatnego. Prawo rodzinne i opiekuńcze [Private Law System. 
Family and Guardianship Law], Warsaw 2014

Soniewicka M., Racje i emocje w dyskusji na temat ingerencji genetycznych w ludzką 
prokreację [Rationale and emotions in the discussion of genetic interference in 
human procreation], “Roczniki Filozoficzne” 2019, No. 3

Spelman E., Anger and Insubordination, (in:) A. Garry, M. Pearsall (eds.), Women, 
knowledge, and reality: explorations in feminist philosophy, Boston 1989 

Thoits P. A., The Sociology of Emotions, “Annual Review of Sociology” 1989, Vol. 15 
Tobor Z., To do a great right, do a little wrong - rzecz o sędziowskich kłamstewkach, 

“Przegląd Podatkowy” 2015, No. 6, pp. 15-22.
Wesołowska J., Prawo i emocje – synteza ruchu [Law and emotions - a synthesis of the 

movement], “Forum Prawnicze” 2021, Vol. 2, No. 64
Zajączkowska-Burtowy J., Potrzeba aktualizacji pojęcia dobra dziecka [The need to 

update the concept of the best interests of the child], (in:) J. Mucha (ed.), Realizacja 
zasady dobra dziecka w mediacji w sprawach dotyczących wykonywania władzy 
rodzicielskiej i kontaktów [Implementation of the principle of the best interests of 
the child in mediation in cases concerning the exercise of parental authority and 
contacts], Warsaw 2021

Zielińska E., Opinia na temat rządowego projektu ustawy o ustawy o leczeniu 
niepłodności (druk sejmowy Nr 3245) [Opinion on the government bill on infertility 
treatment (Sejm print No. 3245)], 21 May 2015 

Znamierowski Cz., Oceny i normy [Evaluations and Norms], Warsaw 1957 Znamierowski 
Cz., Oceny i normy [Evaluations and Norms], Warsaw 1957 



STUDIA IURIDICA XCIX

Studia Iuridica 99
ISSN 0137-4346; e-ISSN 2544-3135

Copyright © by Dorota Dzienisiuk, 2023
Creative Commons: Uznanie Autorstwa (CC BY) 3.0 Polska

http://creativecommons.org/licenses/by/3.0/pl/
DOI: https://doi.org/10.31338/2544-3135.si.2024-99.4

Dorota Dzienisiuk
University of Warsaw, Poland
e-mail: d.dzienisiuk@wpia.uw.edu.pl
ORCID: 0000-0002-0543-9114

DIGITALISED WORK OF WOMEN 
IN THE EUROPEAN UNION AND POLISH REGULATION 

AND LEGISLATIVE PROPOSALS

Abstract

The article aims to assess if women’s problems are specifically identified in labour 
legislation relating to digitalisation. Women appear in preparatory phases of legislative 
procedures (reports, motives), while usually they are not explicitly addressed in final 
drafts or acts. Digitalisation of work of women as such, referring to biological features 
of the gender itself is not perceived as a specific problem to be solved. Female workers 
are not treated as a vulnerable group which should benefit from additional guarantees 
in the process of digitalisation. It proves that in digitalised work, sex is not a distinctive 
feature: both sexes are able and skilled to work with digital devices. Criteria used to 
identify vulnerable groups refer to social situations rather than sex itself (e.g. education 
and training, caring responsibilities). However, women tend to constitute the majority 
of such groups. Therefore, respective ‘horizontal’ protective provisions and standards 
(e.g. working time, right to disconnect, work-life balance or non-discrimination) are 
particularly important for women.
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INTRODUCTION

Digitalisation of work is increasingly reflected in law: national, international 
and supranational, such as the European Union law. Details depend on features 
of a given work legislation and existing legal forms of work. Some of those legal 
acts or their motives directly refer to the position of women in a new and con-
stantly changing digitalised working environment, significantly different from 
the ‘old-fashioned’ factory governed by labour law. Even the ‘classical labour 
law’ many years ago acknowledged that labour conditions connected with digital 
reality may influence women and men in different ways (e.g. electromagnetic 
radiation).

Increasing popularity of digital work and of our knowledge regarding its fea-
tures as well as social and economic consequences have led to amendments in 
previous legislation. New, binding and non-binding, acts dealing precisely with 
various aspects of such work appear. The most important examples in the Euro-
pean Union law are autonomous European Social Partners Framework Agree-
ments: on telework (16 July 2002) and on digitalisation (22 June 2020), as well as:

– European Parliament resolution of 21 January 2021 with recommendations 
to the Commission on the right to disconnect (2019/2181(INL));

– European Parliament resolution of 16 September 2021 on fair working con-
ditions, rights and social protection for platform workers – new forms of 
employment linked to digital development (2019/2186(INI)).

Legal acts dealing with digitalised work are based on general principles of 
labour law, so they seem to approach the same concepts and schemes as earlier 
legislation. Usually, it is agreed that digital work problems reflect other problems 
dealt with by labour law. Thus, we may observe that acts that were designed to set 
standards of ‘traditional work’ serve also the purposes of digitalised activity. In 
order to assess the extent and the goals of considering specific situations or points 
of view of women in drafting and setting the rules for digitalisation and digital-
ised work some of the ideas presented on the supranational level are confronted 
with the Polish legislative concepts.
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The COVID-19 pandemic triggered digitalised work in an unprecedented way 
and emphasised the impact of this work on the life and social standing of women. 
Consequently, the hard and soft law adopted in recent years1 refers to the prob-
lems of women resulting from digitalised work expressly or indirectly.

In the Framework Agreement on Digitalisation of 2020, the social partners 
agreed that the presence or introduction of digital technologies or tools has an 
impact on several topics that are often interrelated, i.e. work organisation (the dis-
tribution and coordination of work tasks and authority), work content and skills, 
working conditions (work environment, employment terms and conditions, such 
as working time or work-life balance) and work relations.

Social partners and scholars are currently discussing the best way to regulate 
the new reality embracing the particularities of digitalised work. The fundamen-
tal question is the method of addressing these issues, which can be ‘vertical’ – 
focused on digitalisation only or ‘horizontal’ dealing with general problems, such 
as working time or training of employees. More and more publications seem to 
focus on vertical problems, such as work-life balance or the right to disconnect, 
which is intrinsically related to the problem of working time.

Here, we will follow some main issues, such as job and sectoral segregation as 
well as jobs loss; health and safety at work; recognition of family responsibilities 
and non-discrimination. A resulting issue is assuring adequate social security 
in the digitalised world with a new form of work that is still not fully identified. 
Problems are old and similar to those appearing at every work. Here, we ask how 
to face them in view of new forms of work that give rise to dangers and conse-
quences that differ from previous ones and, in particular, if and how specific 
problems of women should be addressed by law.

JOB / SECTORAL DIVERSIFICATION AND JOBS LOSS

In the labour market, there are many differences between jobs in which digital 
technology is the essence of tasks performed and jobs in which the tasks performed 
remain the same as previously, but the equipment and methods have changed. The 

1 In Poland, the new concept of ‘remote work’, applied since March 2020, allowed the employ-
er to oblige employees to perform the work agreed in employment contract outside the permanent 
workplace for a specified period of time. The ‘remote work’ was not defined, but it could be per-
formed via telecommunication technologies. These new legal provisions were willingly applied 
to large numbers of employees. See Article 3, Ustawa z dnia 2 marca 2020 r. o szczególnych roz-
wiązaniach związanych z zapobieganiem, przeciwdziałaniem i zwalczaniem COVID-19, innych 
chorób zakaźnych oraz wywołanych nimi sytuacji kryzysowych; consolidated version: Journal of 
Laws of 2021, item 2095, as amended. Since 7 April 2023, modified regulation of ‘remote work’ 
has replaced the regulation of ‘telework’ in the Polish Labour Code.
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main problem in access to both kinds of work is knowledge and skills, backed 
indirectly by the need for adequate training. National differences are obvious as 
far as access to technology, digital gap, skills and training of employees are con-
cerned. They result in different approaches to the content of legal provisions and 
practice, including activities of social partners.

Women have been present in the history of computers since its very begin-
ning, since the first computers were created in the USA in the 1940s. Women 
were among the first programmers. The origins of telework are linked to British 
female programmers working at home in the 1960s. In Poland, since the 1950s 
computer programming has been considered a ‘female profession’, very suita-
ble for female graduates of mathematical and engineering faculties. The political 
and economic transformation of the 1990s changed this situation totally and as 
a result the gender diversity in the most technologically advanced jobs has drasti-
cally diminished. There are some social movements to promote the participation 
of women in STEM (Science, Technology, Engineering and Mathematics).2 It is 
one of the concerns in Europe3 and on a global scale as well. It seems though that 
in some countries women are more interested in pursuing STEM fields than in 
others. The explanation is probably related to the economic and social environ-
ment and varies from country to country. For example, Arabs prefer to study 
information technology and engineering sciences to keep abreast of modern tech-
nology,4 while for Indian women digitalisation is connected to flexible working 
hours of some outsourcing companies and good pay which helps them to contrib-
ute to their household finances.5

However, women are present not only in the most advanced technologies. 
They work in the increasingly digitalised working environment, in all branches 
of industries. So we still must remember about gender-related division of jobs. 
The sectoral diversification, also with regard to gender, is one of the concerns 
supporting the need for the regulation of platform work. Women make up 56% of 

2 On the basis of: K. Wasielewska, Cyfrodziewczyny. Pionierki polskiej informatyki, Warsza-
wa 2020, passim, in particular: pp. 5, 21 – 40, 275-276.

3 Draft report on artificial intelligence in a digital age, European Parliament, Special Com-
mittee on Artificial Intelligence in a Digital Age (2020/2266(INI)), rapporteur: A. Voss stresses 
that the acquisition and teaching of digital and AI skills needs to be accessible to all; EU policies 
must strive to remove obstacles to the participation of women and other discriminated groups in 
the digital economy and empower them to take the lead as tech investors and entrepreneurs. The 
report requests an incentive system to encourage companies to ensure their teams of developers 
and engineers include gender balance and minority inclusion (p. 39), available at: file:///F:/prace/
dyskr%20cyfr/AVoss_AIDA-draft-report-full-version.pdf (accessed 13 January 2022).

4 A. Eltamimi, The impact of new technologies in the current Arab labour market in selected 
Arab states (in:) Labour law and the gig economy: challenges posed by the digitalisation of labour 
processes, J. Carby-Hall, L. Mella Méndez (eds.), Routledge / Taylor&Francis 2020, p. 97.

5 D. A. Patel, Digitalisation vis-à-vis the Indian labour market: pros and cons, (in:) Labour 
law and the gig economy: challenges posed by the digitalisation of labour processes, J. Carby-
-Hall, L. Mella Méndez (eds.), Routledge / Taylor&Francis 2020, p. 97.
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the retail trade workforce in Poland (Eurostat LFS 2020) and it is one of the high-
est rates in the European Union.6 Especially during the COVID pandemic, it was 
visible that frontline workers were women and they were more exposed to health 
risks related to contacts with customers. Even irrespective of the pandemic, every 
day, we can observe that in the shops and supermarkets, female shop assistants 
and cashiers are replaced by automatic services and checkouts.

Since 2022, in Poland tasks and responsibilities related to a very popular child 
benefit (all parents of children under 18 are entitled to it) have been transferred 
from numerous local self-government offices to one big centralised national 
Social Insurance Institution.7 During preparatory works, it was assumed that the 
processing of claims and payments would be automated and no additional person 
would be employed, not even a single one. On the other hand, massive redundan-
cies were expected in self-government offices. These low paid posts were mostly 
occupied by women.

Such examples illustrate the worries if the disappearance of workplaces 
in feminised sectors will be sufficiently replaced by the creation of new jobs. 
Another important issue is to ensure that the skills of candidates for the new 
positions respond to the new requirements of the more or less advanced digital 
competences.

Among the solutions that might be helpful to women in the area of training, 
the parties to the Framework Agreement on Digitalisation suggested (p. 9) the 
operation of schemes such as “short time work that combines a reduction of work-
ing hours with training, in well-defined circumstances”. If an employer requests 
a worker to participate in a job-related training that is directly linked to the digital 
transformation of the enterprise, the training is paid by the employer or in line 
with the collective agreement or national practice. This training can be in-house 
or off-site and takes place at an appropriate and agreed time for both the employer 
and the worker, and where possible during working hours. If the training takes 
place outside of working time, appropriate compensation should be arranged.

The problem is also reflected in the European Parliament resolution on plat-
form workers. In this resolution, ‘digital labour platform’ refers to a company 
which intermediates or offers, with a greater or lesser extent of control, on-de-
mand services, requested by individual or corporate customers and provided 
directly or indirectly by individuals, regardless of whether such services are per-
formed on location or online. And ‘platform workers’ are individuals executing 

6 K. Śledziewska, R. Włoch, Cyfrowy klucz do przyszłości zawodowej. Kobiety na rynku 
pracy w kontekście kryzysu gospodarczego, raport, Digital Economy Lab (DELab), Instytut In-
nowacyjna Gospodarka (INGOS), available at: https://www.delab.uw.edu.pl/wp-content/uplo-
ads/2020/09/Raport-Woman-Update-Cyfrowy-klucz-do-przyszlosci-zawodowej.pdf (accessed 
13 January 2022).

7 Ustawa z dnia 17 września 2021 r. o zmianie ustawy o pomocy państwa w wychowywaniu 
dzieci oraz niektórych innych ustaw, Journal of Laws of 2021, item 1981.
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work or providing services, with a greater or lesser extent of control, via a digital 
labour platform; whereas, accordingly, it may include both workers and genuinely 
self-employed persons.

Following an ILO report,8 the resolution distinguishes between online web-
based platforms and location-based platforms. Workers on online web-based 
platforms perform tasks online, including various services on freelance and con-
test as well as contest-based platforms, solving complex problems or completing 
short-term tasks. The tasks on location-based platforms are carried out in person 
and include taxi delivery and home services, domestic work and care provision. 
This latter description corresponds to the descriptions of feminised jobs. At the 
same time, for the majority of on-location based workers and one third of online-
based workers, platform work on digital labour platforms is their main source of 
income, with higher proportions in developing countries and for women. Never-
theless, in the EU, it still represents a small share of the general labour market.

Further, in recitals (V), it is observed that platform work reproduces gender 
inequalities from the general labour market, such as the gender pay gap and gen-
der segregation in occupations or sectors. Platform work can be an opportunity 
to increase the participation of women in the labour force. The representation of 
women and men varies across the different types of services and platforms, with 
men represented more visibly in platform work with higher work autonomy and 
women more likely to perform more precarious platform work with limited work 
autonomy. People with significant caring and family responsibilities are therefore 
at a disadvantage and this is likely to have negative consequences, for women 
in particular. Women platform workers, especially drivers and those providing 
cleaning and care services in private residences, are exposed to the risk of sex-
ual harassment and gender-based violence and might refrain from reporting this 
because of a lack of reporting tools, the absence of contact with a human manager 
or fear of negative ratings and loss of future work. The EU Parliament recalled 
(41) that women constitute only 22 % of workers in the transport industry and also 
represent a minority of platform workers in the transport and tourism industries, 
with anecdotal evidence suggesting that female platform workers in the transport 
industry have worse employment and working conditions than their male coun-
terparts.

Labour law imposes strict minimum standards of working women protection. 
These standards usually do not extend to self-employed women.9 Thus, a pre-

8 ILO, World Employment and Social Outlook 2021: The role of digital labour platforms in 
transforming the world of work, p. 22.

9 See the scope of application of Council Directive 92/85/EEC of 19 October 1992 on the 
introduction of measures to encourage improvements in the safety and health at work of pregnant 
workers and workers who have recently given birth or are breastfeeding (tenth individual Directive 
within the meaning of Article 16 (1) of Directive 89/391/EEC); OJ L 348, 28 November 1992, p. 1, 
or the differences in the level of protection foreseen by the Directive 2006/54/EC of the Europe-
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requisite for the appropriate protection of people engaged in platform work is 
to assure that they are legally qualified as employees (workers), not as self-em-
ployed, independent contractors or freelancers. This activity and income usually 
play the same role in the lives of employees and the self-employed. Sometimes 
employment is simply not available or possible to combine with family duties.

In the case of digitalised work and new forms of work, the boundary between 
employment and self-employment is even more ambiguous than in ‘old’ jobs. 
Detailed case law and jurisprudence helped to draw distinction in many cases.10 
For platform workers, this process is in an initial phase and is best represented by 
the problems with qualifying Uber drivers. A platform transport company may 
provide its services through independent traders who act on its behalf as subcon-
tractors or through employees. The controversy surrounding the status of drivers 
with respect to Uber led to a few court judgments in some EU Member States 
and the opinions that drivers working for Uber do not pursue – at least when 
they are driving in the context of Uber’s services – an independent economic 
activity.11 Consequently, the status of Uber drivers may be related to labour law 
(workers), not only to purely commercial law (contractors). In Poland, for practi-
cal reasons and additionally after the public protests of taxi drivers, Uber drivers 
officially have to register their economic activity and for social law purposes 
are treated as self-employed. Thus, basic social entitlements are guaranteed. The 
Court of Justice of the European Union decided that in criminal proceedings, an 
intermediation service, the purpose of which is to connect by means of a smart-
phone application and for remuneration non-professional drivers using their vehi-
cles with persons who wish to make urban journeys, must be regarded as being 
inherently linked to a transport service and, accordingly, must be classified as ‘a 
service in the field of transport’ within the meaning of Article 58(1) of the Treaty 
on the Functioning of the European Union.12

an Parliament and of the Council of 5 July 2006 on the implementation of the principle of equal 
opportunities and equal treatment of men and women in matters of employment and occupation 
(recast), OJ L 204, 26 July 2006, pp. 23–36 and the Council Directive 2004/113/EC of 13 December 
2004 implementing the principle of equal treatment between men and women in the access to and 
supply of goods and services, OJ L 373, 21 December 2004, p. 37.

10 As an example see ILO Employment Relationship Recommendation, 2006 (No. 198).
11 See judgment of the London Employment Tribunal of 28 October 2016, Aslam, Farrar and 

Others -v-Uber (Case 2202551/2015); decision of the Audiencia Provincial de Madrid No 15/2017 
of 23 January 2017 in an action between Uber and the Asociación Madrileña del Taxi; and order of 
the Tribunale Ordinario di Milano of 2 July 2015 (cases 35445/2015 and 36491/2015) quoted in the 
opinion of Advocate General M. Szpunar delivered on 11 May 2017 in case C-434/15 Asociación 
Profesional Elite Taxi v Uber Systems Spain, SL (paragraph 53) as well as conclusion presented in 
this opinion (paragraphs 56 and 63).

12 Judgment of the Court (Grand Chamber) of 20 December 2017, Asociación Profesional 
Elite Taxi v Uber Systems Spain, SL, case C-434/15, ECLI:EU:C:2017:981; also judgment of the 
Court (Grand Chamber) of 10 April 2018, Uber France SAS, case C-320/16, ECLI:EU:C:2018:221.
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In the European Parliament resolution on platform workers, it was noticed 
that some self-employed persons or workers are at risk of being misclassified 
and of not enjoying the rights inherent to their status. Whereas workers in digital 
labour platforms should have the same rights and the same access to social pro-
tection as the non-platform workers of the same category, with full respect for the 
diversity of national labour market models, the autonomy of social partners and 
national competences. With the aim of facilitating the correct classification of 
platform workers, the Parliament suggests introducing a rebuttable presumption 
of an employment relationship for platform workers, in accordance with national 
definitions as set out in Member States’ respective legislation or collective agree-
ments, combined with the reversal of the burden of proof and possibly additional 
measures. The document stresses that whenever platform workers dispute the 
classification of their employment status in legal proceedings before a court or 
administrative body according to national legislation and practices, it is for the 
party who is claimed to be the employer to prove that there is no employment 
relationship. Such provisions would be extremely helpful to women claiming their 
rights related to employment, particularly in case of pregnancy.

HEALTH AND SAFETY AT WORK

One of the aims of declaring that platform workers are legally classified as 
employees is to ensure the health and safety of their work. In the European Parlia-
ment resolution on the right to disconnect, it was observed that the International 
Agency for Research on Cancer has classified radio-frequency radiation as a pos-
sible carcinogenic. Pregnant women may be at particular risk when exposed to 
radio-frequency radiation (resolution on the right to disconnect, motive D). Such 
work of women, especially pregnant ones, is traditionally restricted. But it is also 
widely expected that digitalised production or services procedures are safer than 
traditional ones. They are hygienic and clean. The electronic devices are becom-
ing increasingly healthy and safe. It might explain why an old Polish regulation 
restricting the working time with devices equipped with display screens (comput-
ers, first of all) during pregnancy13 is now replaced by a less severe regulation. 
Previously, working with display screens for more than 4 hours a day was forbid-

13 About the question whether work at display units can affect the result of pregnancy outcome 
see for example: Visual display units: Radiation protection guidance, prepared by the Internatio-
nal Non-Ionizing Radiation Committee of the International Radiation Protection Association in 
collaboration with the International Labour Organization, International Labour Office, Geneva 
1994, pp. 27-38, available at: https://www.ilo.org/global/topics/safety-and-health-at-work/resour-
ces-library/publications/WCMS_218609/lang--en/index.htm (accessed 12 January 2022).
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den.14 Now it is not permitted if it exceeds 8 hours a day and obligatory breaks 
have been introduced.15 However, it is also worth noting that this regulation is 
placed under the title suggesting that the restriction is due to the physical or man-
ual effort, and not to the display screen or radiation itself. Similarly, the distinct 
situation of pregnant and breastfeeding women hardly appears in the documents 
related specifically to digitalised work.

In digitalised work, psychological tensions become more and more impor-
tant. Thus, also the rules in this field, like the European autonomous Framework 
Agreement on Work-Related Stress signed between European social partners in 
2004, are also of great importance.

FAMILY RESPONSIBILITIES

For people with family responsibilities, legal form of their work is crucial: 
employees have many more rights (such as restricted working hours and paid 
leaves) than self-employed contractors or freelancers. Usually, the legal form of 
work also defines the scope of social protection and level of income during the 
periods of intensive family duties corresponding to intervals in working career 
or part time work. Work itself is important, but also the extent of work providing 
sufficient income matters.

In labour law, we use basic concepts of time and place of work which allow to 
draw quite a distinct line dividing working and private spheres. The idea of divi-
sion of these spheres is the main base to set standards regarding maximum work-
ing time or the protection of privacy of employees. Traditional workplace allows 
the concentration of equipment and supervision of workers by the employer. In 
digitalised work, even tracking or monitoring devices do not provide such pos-
sibilities. Workers can, to a certain extent, decide where and when they actually 
work. Therefore, a different approach to the responsibilities and risks of both sides 
of the work relationship might be adopted. The massive use of digital devices and 

14 Work exposing to electromagnetic fields, ionizing or ultraviolet radiation as well as work 
with display screens for over 4 hours a day was listed as forbidden for pregnant women in an annex 
to a Regulation of the Council of Ministers of 1996: Rozporządzenie Rady Ministrów z dnia 10 
września 1996 r. w sprawie wykazu prac szczególnie uciążliwych lub szkodliwych dla zdrowia 
kobiet; consolidated version: Journal of Laws of 2016, item 2057.

15 Regulation of 2017 on the list of works strenuous, dangerous or harmful for pregnant and 
breastfeeding women covers work with display screens exceeding in total 8 hours a day, while the 
time dedicated to operation of a display screen may not exceed 50 minutes at a time: Rozporządze-
nie Rady Ministrów z dnia 3 kwietnia 2017 r. w sprawie wykazu prac uciążliwych, niebezpiecz-
nych lub szkodliwych dla zdrowia kobiet w ciąży i kobiet karmiących dziecko piersią; Journal of 
Laws of 2017, item 796.
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sophisticated software, for both employment related and private purposes, leads 
to a new way of perceiving privacy, work, workplace and working time as well as 
the availability of employees to perform tasks assigned by the employer.16 What 
is more, in the digitalised world, also all or almost all family members are active 
‘digitally’, which makes interpersonal and emotional relations even more com-
plex. Communication within family is possible during working hours, without 
formally interrupting the performance of work tasks (e.g. without formal applica-
tion and authorisation for a break).

The term ‘blending’ is sometimes used for the phenomenon of dealing with 
private matters at work and professional issues at home. From the perspective of 
equality, the conciliation of family and work is not a problem exclusive to women. 
Men take responsibility for some family tasks and this fact extends the problem 
of work-life balance to all workers. Yet, it is recognised that women continue to 
assume most family responsibilities, while anti-discrimination rules offer protec-
tion against discriminatory treatment, whether based on biological sex or cultural 
gender.17

The COVID-19 pandemic has highlighted18 a discrepancy in the ideas we have 
in Europe. Women are still expected to take care of the children and at the same 
time there are calls to get more women to the labour market for longer working 
hours. This is the essence of work-life balance regulation.19

That is why the European Parliament resolution on the right to disconnect 
adopted during the COVID-19 pandemic is expected to be more important for 
women than for men. While presenting the overall situation, the authors of the 
resolution pointed out issues connected to the position of women. Digital tools 
can make finding work-life balance particularly difficult for women burdened 
with both employment related tasks and unremunerated caring and housework 
responsibilities.

The ever-greater use of digital tools for work purposes leads to an ‘ever-con-
nected’, ‘always on’, or ‘constantly on-call’ culture which is in opposition to work-
ers’ fundamental rights and fair working conditions, including fair remuneration, 
limitation of working time, work-life balance, physical and mental health, safety 
at work and well-being. This process can have a detrimental effect on equality 

16 B. Godlewska-Bujok, Praca zdalna w kontekście życia rodzinnego (in:) M. Mędrala (ed.), 
Praca zdalna w polskim systemie prawnym, Warszawa 2021, p. 174.

17 T. Ushakova, Work-life balance and Industry 4.0 in the legal framework of the European 
Union (in:) J. Carby-Hall, L. Mella Méndez (eds.), Labour law and the gig economy: challenges 
posed by the digitalisation of labour processes, Routledge / Taylor&Francis 2020, pp. 192-193, 199.

18 For example, new forms of unpaid work like helping children in online lessons or widespre-
ad practice of simultaneous remote work and care of children heated the discussion whether care 
is a private or a public matter.

19 Directive (EU) 2019/1158 of the European Parliament and of the Council of 20 June 2019 
on work-life balance for parents and carers and repealing Council Directive 2010/18/EU; OJ L 188, 
12 July 2019, p. 79.
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between men and women, because of its disproportionate impact on workers with 
caring responsibilities who tend to be women (motive C of the resolution). Women 
were at a particularly high risk from and were more severely hit by the economic 
and social fallout resulting from the COVID-19 crisis, due to their predominant or 
still traditional role of carer of the home and family. The increase of teleworking 
during the COVID-19 crisis could also pose a higher risk to people with caring 
responsibilities, such as single parents, families with children and families with 
dependent relatives requiring care; whereas work and private life during a time of 
teleworking, social distancing and lockdown needs to be well balanced. Conse-
quently, gender aspects should be addressed in the context of the right to discon-
nect (motive G).

As a solution, the draft directive presented in the annex to the resolution 
suggests that EU Member States shall ensure that employers take the necessary 
measures to provide workers with the means to exercise their right to discon-
nect, i.e. “not to engage in work-related activities or communications by means 
of digital tools, directly or indirectly, outside working time”. Member States shall 
ensure that employers set up an objective, reliable and accessible system enabling 
the duration of time worked each day by each worker to be measured, in accord-
ance with workers’ right to privacy and to the protection of their personal data. 
Workers shall have the possibility to request and obtain a record of their working 
times. Employers should implement the right to disconnect in a fair, lawful and 
transparent manner. Member States shall provide for at least the following work-
ing conditions:

(a) practical arrangements for switching off digital tools for work purposes, 
including any work-related monitoring tools;

(b) system for measuring working time;
(c) health and safety assessments, including psychosocial risk assessments, 

with regard to the right to disconnect;
(d) criteria for any derogation by employers from their requirement to imple-

ment a worker’s right to disconnect;
(e) in the case of a derogation under point (d), the criteria for determining how 

compensation for work performed outside working time is to be calculated in 
accordance with other directives, and with national law and practices;

(f) awareness-raising measures, including in-work training, to be taken by 
employers with regard to the working conditions.

Member States shall ensure that discrimination, less favourable treatment, 
dismissal and other adverse measures by employers on the grounds that work-
ers have exercised or have sought to exercise their right to disconnect should be 
prohibited. Member States shall ensure that workers whose right to disconnect is 
violated have access to swift, effective, and impartial dispute resolution and the 
right of redress in the case of infringements of their rights.
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Also the Framework Agreement on Digitalisation aims to deal with risks 
and challenges around the delineation of work and of personal time, both during 
and beyond working time. Achievement of organisational objectives should not 
require out-of-hours connection. With full respect for working time legislation 
and working time provisions in collective agreements and contractual arrange-
ments, for any additional out-of-hours contacting of workers by employers, the 
worker is not obliged to be contactable. Appropriate compensation for any extra 
time worked should be guaranteed. Employers should provide alert and support 
procedures in a no-blame culture to find solutions and to guard against detriment 
for workers for not being contactable. Measures to be considered include respect-
ing working time rules as well as teleworking and mobile work rules. They also 
include guidance and information for employers and workers on how to comply 
with these rules including on how to use digital tools, e.g. emails, including the 
risks of being overly connected, particularly for health and safety issues (p. 10).

It should be noted that the history of legal recognition of the right to disconnect 
started in France as linked to collective bargaining on professional equality between 
women and men (Loi El Khomri or Loi Travail). Since January 2017, relevant provi-
sions have been inserted into the French Labour Code into a title dedicated to oblig-
atory collective bargaining (initially Article 2242-8). In certain enterprises, every 
four years, the employer is engaged in collective bargaining on the professional 
equality between women and men and the quality of life at work and of working 
conditions (Article 2242-1 of the French Labour Code since 1 March 2022). This 
collective bargaining deals with typical issues of non-discrimination, equal treat-
ment of men and women or private and professional life links. At the same time, 
it encompasses the right to expression, including via digital tools and the right to 
disconnect as such (Article 2242-17 of the French Labour Code). Such legislative 
method suggests that the matters of equal treatment and protection of workers in 
digital work are interrelated and it is possible to deal with them simultaneously. As 
the detailed solutions are decided on the level of separate enterprises, it is possible 
to develop good practices and test various tools in order to protect the right to dis-
connect20 and the rights and interests of women at the same time.

However, the duty to disconnect from the employee was suggested in order 
to consider the co-responsibility of the employee and employer.21 All workers are 

20 The negotiated right to disconnect referred to such methods as: partially replacing the use 
of e-mail with engagement to the company’s social network, promoting the principle of exempla-
riness among management, efforts of taking precautions with respect to the configuration set-
tings of mobile devices: see S. Rodríguez González, Digital disconnection as a limit to corporate 
control of working time framework (in:) Labour law and the gig economy: challenges posed by 
the digitalisation of labour processes, J. Carby-Hall, L. Mella Méndez (eds.), Routledge / Taylor 
&Francis 2020, p. 214.

21 B. Mettling, Transformation numérique et vie de travail. Report to Minister of Labour My-
riam el Khomri, September 2015, p. 21, available at https://travail-emploi.gouv.fr/IMG/pdf/rap-
port_mettling_-transformation_numerique_vie_au_travail.pdf (accessed 13 January 2022).



 DIGITALISED WORK OF WOMEN IN THE EUROPEAN UNION 87

responsible for their acts related to the workplace. It is a challenge to combine the 
right to disconnect and the right to individual liberty to enjoy our private life as 
we wish. These challenges result in the issue of ethics in the workplace and work 
organisation, which leads to the humanisation of work, protection of dignity and 
(mental) health.22

The generally binding legislation in Italy23 and Spain24 also refers to collective 
agreements specifying the details of the right to disconnect. In Germany, such 
agreements are concluded without specific legislative basis.25

NON-DISCRIMINATION

Specific provisions relating to equal treatment in digitalised work can be per-
ceived as a step in developing anti-discrimination regulation by identifying and 
inserting new challenges into the already existing structure. The European Trade 
Union Confederation (ETUC) online survey on Fair Digitalisation and Workers 
Participation revealed that less than one in ten respondents regarded improve-
ments in terms of gender equality and new opportunities for women as important 
opportunities resulting from digitalisation (none in France and Denmark, while 
18% in Italy and 12% in Spain).26 Framework Agreement on Digitalisation states 
that digital transformation strategies should be built on a shared commitment of 
social partners to, among others, an equal opportunities policy to ensure that dig-
ital technology results in benefit for all workers. If digital technology contributes 
to inequality, for example between women and men, this issue must be addressed 
by the social partners (p. 9).

22 L. Lerogue, The right to disconnect from the workplace: strengths and weaknesses of the 
French legal framework (in:) J. Carby-Hall, L. Mella Méndez (eds.) Labour law and the gig eco-
nomy: challenges posed by the digitalisation of labour processes, Routledge / Taylor&Francis 
2020, p. 228.

23 Article 19, Legge 22 maggio 2017, n. 81, Misure per la tutela del lavoro autonomo non im-
prenditoriale e misure volte a favorire l’articolazione flessibile nei tempi e nei luoghi del lavoro 
subordinato, GU Serie Generale n. 135 del 13-06-2017.

24 Article 88, Ley Orgánica 3/2018, de 5 de diciembre, de Protección de Datos Personales y 
garantía de los derechos digitales, BOE-A-2018-16673.

25 K. Naumowicz, Prawo pracowników zdalnych do bycia offline – rozważania prawnopo-
równawcze [The right of remote workers to be offline – some comparative legal remarks], “Rocz-
niki Administracji i Prawa” [Annuals of The Administration and Law] 2021, Vol. XXI, special 
issue I, pp. 539-540.

26 E. Voss, H. Riede, Digitalisation and workers’ participation: what trade unions, compa-
ny level workers and online platform workers in Europe think. Report to the ETUC, September 
2018, pp. 14-15, available at: https://www.etuc.org/en/publication/digitalisation-and-workers-
participation-what-trade-unions-and-workers-think (accessed 13 January 2022).
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The phenomenon of spreading the use of artificial intelligence (AI) for var-
ious purposes in work environment creates risks that need a specific approach. 
We already know that the data and the results appearing in AI procedures can 
be biased because they represent discriminatory human decisions. Usually, it is 
a bigger problem for women than for men that digital technology and AI surveil-
lance systems, along with data processing, raise the risk of compromising the 
dignity of the human being, particularly in cases of personal monitoring. This 
could lead to the deterioration of working conditions and well-being of female 
workers.

Framework Agreement on Digitalisation states (pp. 11-12) that social part-
ners at the level of the enterprise and other appropriate levels should pro-actively 
explore the potential of digital technology and AI to increase the productivity of 
the enterprise and the well-being of the workforce, including a better allocation 
of tasks, augmented competence development and work capacities as well as the 
reduction of exposure to harmful working conditions. In particular, deployment of 
AI systems should follow the principles of fairness, i.e. ensuring that workers and 
groups are free from unfair bias and discrimination. It needs to be transparent and 
explicable with effective oversight. The degree to which explicability is needed 
is dependent on the context, severity and consequences. Checks will need to be 
made to prevent erroneous AI output. In situations where AI systems are used 
in human-resource procedures, such as recruitment, evaluation, promotion and 
dismissal as well as performance analysis, transparency needs to be safeguarded 
through the provision of information. In addition, an affected worker can make 
a request for human intervention and/or contest the decision along with testing of 
the AI outcomes. AI systems should be designed and operated to comply with the 
existing law, including data protection regulations, as well as guarantee privacy 
and dignity of the worker. Data minimisation and transparency along with clear 
rules on the processing of personal data limit the risk of intrusive monitoring and 
misuse of personal data.

The European Parliament resolution on platform workers acknowledged that 
digital labour platforms use tools such as apps, algorithms and AI as part of their 
business model in order to match supply and demand, and to manage workers 
to varying extents. The resolution states that algorithmic management must be 
fully transparent and under human oversight in order for workers to be able to 
challenge decisions through effective procedures where necessary and must not 
be based on biased datasets related to gender, ethnic background or sexual ori-
entation, so as to avoid any risk of discrimination in its outcomes; whereas more 
vulnerable groups such as women, minorities and persons with disabilities have 
a higher risk of rating bias.

One of the concerns of the anti-discrimination law is to ensure effective rem-
edies available to victims. We may expect that the use of datasets prepared for the 
AI processes and the processes themselves can be also used in relevant court or 
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administrative proceedings to assess if in a given case discrimination, especially 
indirect discrimination, occurs.

CONCLUSION

In this article, the development of labour legislation was analysed from a spe-
cific angle focusing on the position of women. At present, a few legal acts dealing 
with digitalised work have been adopted. As a rule they are expected to be imple-
mented by social partners or other bodies. They seem to reflect the attitude that it 
is useful to regulate digitalisation by setting objectives and expect that non-legal 
solutions will appear drawing from human resources management methods such 
as training or information campaigns.27 The expectations towards the solutions 
elaborated by social partners through their collective bargaining prove that the 
regulation on digitalisation and the position of women in digitalised work is at an 
early stage and there are no obvious provisions to be implemented. The legislative 
bodies have received reports identifying the main issues to be solved and now 
they are considering or preparing the legal initiative in this field. We still have 
to observe if these actions will lead to improvement of the position of women, 
hopefully.

At present, it seems that digital devices can be handled by women as well as 
by other workers. Specific problems result from gender-related social and eco-
nomic circumstances. In general, the problems of women are not addressed as 
a separate issue. The binding regulation aiming to address precisely the prob-
lems of women working digitally was initially directed to the protection of their 
health and safety. The regulation of the new issues related to psychosocial health 
and family or private life is in the preparatory phases. Such issues are dealt with 
among wider legal problems such as equality in employment, working time and 
training of workers or work-life balance.

Female workers are not treated as a vulnerable group which should benefit 
from additional guarantees in the process of digitalisation. Other criteria are used 
to identify vulnerable groups. They refer to the social situation rather than the 
employment position of people: education and training, caring responsibilities 
or psychological characteristics (reaction to stress, need for privacy). However, 
women tend to constitute the majority of such groups. Usually, it is assumed that 
they play a major role within such vulnerable groups because they have caring 
responsibilities or have fewer digital skills due to the previous differences in edu-

27 About such features of employment policy see J. M. Servais, The ILO and the Social Con-
sequences of the COVID-19 [ILO oraz społeczne konsekwencje COVID-19], “Roczniki Admini-
stracji i Prawa” [Annuals of The Administration and Law] 2021, Vol. XXI, special issue: p. 67.
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cation or training provided to men and women. That is why general, traditional 
‘horizontal’ standards of protection of workers play an important role for women, 
as well to those working in digitalised working environments.
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INTRODUCTION

Contrary to Kant’s view that women, like children and servants, are not 
independent entities, being ‘passive citizens’,1 and thus are unable to participate 
actively in political life, an increasing number of women not only participate in 
political life but also play important roles in it. At the same time, women perceive 
public life differently than men.

A feminist approach to ethics, as well as to politics, is the one that above all 
seeks good, not moral reasoning; feeling, not rationality. As such, it is directed 
against Kantianism, utilitarianism and liberalism. Kantian and utilitarian ethics 
are theories that appeal to universal and abstract laws; in the case of Kant this 
is the categorical imperative, and in the case of utilitarianism, it is the principle 
of utility. Kantianism emphasizes the autonomy of the moral agent, which is the 
basis of the freedom and dignity of a man as a rational being; utilitarianism, on 
the other hand, refers to the rational calculation of interests or of happiness in 
order to justify one’s actions. In both cases, the moral agent is treated as individ-
ual, independent, impartial and rational. Liberalism adds to this set of values the 
concept of justice and the concept of the free market. Feminist ethics, including 
mainly the ethics of care, is situated in opposition to these concepts.

1. KANTIANISM

The starting point of Kantian ethical considerations is the vision of a man as 
a rational being,2 simultaneously inhabiting two worlds: the world of the “starry 
sky above me” and the “moral law within me”. Man is thus simultaneously an 
inhabitant of the natural world and the intelligible world. In the former, he is sub-
ject to empirically determined laws; in the latter, his will acts only according to 
the presentation of laws.3 Moreover, in the former, reason, being subject to laws, 
is not autonomous, while in the latter it is. Autonomy here means at the same time 
being a lawgiver in itself and an independent unit of the whole world of the senses 
and thus of empirical motives. It is the autonomy of pure practical reason, that is 
of our will, as purely rational beings. The will in Kant’s ethics is motivated not 
materially but formally, with its only motive, one possessing a moral character, 

1 Kant, https://www.academia.edu/34232510/ (accessed 18 February 2023).
2 As Kant writes, “rational nature exists as an end in itself”. I. Kant, Groundwork of the 

Metaphysics of Morals, (transl. and edited by M. Gregor), Cambridge 1998, p. 37.
3 “The will is thought as a capacity to determine itself to acting in conformity with the repre-

sentation of certain laws”. Ibidem, p. 36.
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being the formal motive. This takes the form of the categorical imperative: “The 
representation of an objective principle, insofar as it is necessitating for a will, 
is called the command (of reason), and the formula of the command is called an 
imperative”.4 The only moral motivation, according to Kant, is respect for one’s 
duty, “which would often require self-denial”.5 As Kant states:

For the pure thought of duty and in general of the moral law, mixed with no foreign 
addition of empirical inducements, has by way of reason alone (with which this first 
becomes aware that it can of itself also be practical) an influence on the human heart 
so much more powerful than all other incentives, which may be summoned from the 
empirical field, that reason, in the consciousness of its dignity, despises the latter and 
can gradually become their master; on the other hand a mixed doctrine of morals, put 
together from incentives of feeling and inclination and also of rational concepts, must 
make the mind waver between motives that cannot be brought under any principle, 
that can lead only contingently to what is good and can very often also lead to what 
is evil.6 

Kant therefore rejects all emotional motives of the will and treats them as 
extra-moral motivations. Aware that they determine almost entirely our moral 
behavior, he does not believe that they can constitute the basis of morality under-
stood as the metaphysics of morality.7 In the latter, the basis must be pure practical 
reason, which “independently of all appearances, commands what ought to hap-
pen” and which determines “the will by means of a priori grounds”.8

According to A.M. Kaniowski, Kant’s ethics can be characterized as rational-
ist, deontological, formalist and universalist:

By defining Kant’s ethics as rationalistic, we shall oppose it to emotivism and eth-
ics according to which feelings, not reason, lie at the basis of moral judgments and 
deeds. “As deontological ethics, it is contrasted with ethics for which the starting 
point for evaluating deeds are the consequences of actions and not their conformity 
with the (rational) law. Formalism, in turn, is to be understood as distancing oneself 
from teleological ethics, which evaluates an act or a maxim from the point of view of 
the realized good that constitutes the motive determining the will, while for Kant this 
motive or reason determining pure will is to be ‘only the form of law itself’. By de-
scribing Kant’s ethics as universalistic, we want to underline – while distinguishing 

4 Ibidem, 24. Kant distinguishes two kinds of imperatives: hypothetical (problematic and as-
sertoric) and categorical (apodictic). We are dealing with the latter “if the action is represented 
as in itself good, hence as necessary in a will in itself conforming to reason, as its principle ...”. 
Ibidem, p. 25.

5 Ibidem, p. 20.
6 Ibidem, pp. 22-23.
7 “Hence everything empirical, as an addition to the principle of morality, is not only quite 

inept for this; it is also highly prejudicial to the purity of morals, where the proper worth of an 
absolutely good will – a worth raised above all price – consists just in the principle of action being 
free from all influences of contingent grounds, which only experience can furnish”. Ibidem, p. 35.

8 Ibidem, p. 20.
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the Kantian position from approaches that consider that the source of binding force 
is always a particular community or particular psychological motives – that in order 
to determine what is truly moral, we must abstract from all empirical circumstances 
and imperfections, looking at what would be the duty from the point of view of all 
possible rational beings.9

All these features will be the subject of criticism by feminist-oriented theories.

2. UTILITARIANISM

Utilitarianism is the view that happiness10 or well-being is the highest human 
good and that what must be taken into account in evaluating an act are its con-
sequences, which must satisfy the condition of utility. In this respect, utilitari-
anism differs from two competing ethical theories, namely Aristotelianism and 
Kantianism. For Aristotle, the determinant of the value of an act was the person, 
namely their character, while for Kant it was the intention, in this case, respect 
for one’s duty. Utilitarians therefore postulate that the individual welfare of indi-
viduals should be maximized and that this should be done as extensively as pos-
sible, that is with equal concern for all. Maximizing individual well-being means, 
for some utilitarians, maximizing rational desires.11 Therefore, we should produce 
effects that satisfy the greatest number of (rational) desires among the members 
of our society.

Utilitarianism, however, is insensitive to the special relationships that people 
have with each other; for what matters is the sum of the desires satisfied, not 
their distribution. In particular, the utilitarian may, in the name of increasing the 
total sum of utility in the society, be unwilling to honor past obligations (for if I 
decide that the money I owe someone can be put to my better use than my credi-
tor’s, thereby increasing utility in the world, then I can keep it for myself).12 Util-
itarianism thus completely ignores the relationships we have with other people: 

 9 A. M. Kaniowski, Filozofia praktyczna Immaunela Kanta – jej siła i słabości, “Diametros” 
2004, No. 2, pp. 124-125.

10 The founder of utilitarianism, Jeremy Bentham, reduced happiness to pleasure and believed 
that there are no differences between pleasures other than the quantitative ones. He expressed this 
principle by saying that “Prejudice apart, the game of push-pin is of equal value with the arts and 
sciences of music and poetry”. ‘The Rationale of Reward’, (in:) The Works of Jeremy Bentham, J. 
Bowring (ed.) Vol. I, Vol. II, Edinburgh 1830-43, p. 253.

11 This will not always constitute a game of push-pin, therefore, even if it gives more pleasure 
than writing poetry.

12 This way of thinking is characteristic of the so-called act utilitarianism. Rule utilitarians 
(rule utilitarianism) would argue that rules that have demonstrated their usefulness to society 
should be followed. Thus, rule utilitarians would argue that it is worthwhile to fulfil obligations 
because such an attitude contributes to the welfare of society.
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being a husband, wife, child, father, mother, friend, etc., and the kind of emotional 
involvement that occurs in them. As the critic of utilitarianism W.D. Ross wrote: 

The essential defect of the ‘ideal utilitarian’ theory is that it ignores, or at least does 
not do full justice to the highly personal character of duty. If the only duty is to pro-
duce the maximum of good, the question who is to have the good – whether it is my-
self or my benefactor, or a person to whom I have made a promise to confer that good 
on him, or a mere fellow man to whom I stand in no such special relation – should 
make no difference to my having a duty to produce that good. But we are all in fact 
sure that it makes a vast difference.13 

The utilitarian agent appears as a rootless individual whose only plan in life is 
to take actions that maximize universal utility. On the other hand, such an agent 
cannot enter into deeper relations with others because he assumes that everyone 
has an equal right to the benefits resulting from his actions. Critics of utilitari-
anism emphasize that “the basic bearer of value in Utilitarianism is the state of 
affairs”14 and not the person. As such, utilitarianism contradicts our intuition that 
people, and not states of affairs, are the carriers of moral values. In particular, this 
concerns those close to us.

3. POLITICAL LIBERALISM

Political liberalism is the view that liberal laws and practices should be jus-
tified by reference to rationales and values that are reasonably recognized by all 
citizens. They are therefore not based on any controversial moral, religious or 
metaphysical ideal of a good life, i.e. the so-called comprehensive or sweeping 
doctrine. Such a doctrine, Rawls writes, “covers the major religious, philosoph-
ical, and moral aspects of human life in a more or less consistent and coher-
ent manner”15 and that “Political liberalism assumes that, for political purposes, 
a plurality of reasonable, yet incompatible comprehensive doctrines is the normal 
result of the exercise of human reason within the framework of the free institu-
tions of a constitutional democratic regime”.16 

The starting point of liberal political concepts is the concept of justice. “Jus-
tice is the first virtue of social institutions, as truth is of systems of thought,” 
writes Rawls.17 Indeed, it is assumed here that justice is public, while good is pri-
vate. Moreover, justice is not discovered but constructed through general reflec-

13 W. D. Ross, The Right and the Good, Oxford 1930, p. 22.
14 B. Williams, Moral Luck, Cambridge 1981, p. 4.
15 J. Rawls, Political liberalism, Berkeley 1993, p. 58.
16 Ibidem, p. XVI.
17 J. Rawls, A Theory of Justice, Cambridge, Mass. 1999, p. 3.
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tion. It does not have any metaphysical foundation, nor does it derive from any 
extensive or comprehensive doctrine, that is, one behind which there are strong 
convictions about a certain vision of the world and a system of values. The focus 
of liberal concepts is not primarily justice as a virtue but as a feature of the social 
order. According to Rawls, justice understood in this way emerges as a result of 
the deliberation of individuals who are in the so-called original position. Rawls 
assumes that in this situation, which is hypothetical in nature, rational individuals 
will formulate abstract and universal principles concerning justice. Rationality, 
Rawls insists, “must be interpreted in the narrow sense, standard in economic 
theory, of taking of the most effective means to given ends”.18 These would be the 
principles that assign “basic rights and duties and determine the division of social 
benefits”.19 Rawls refers to the principles so defined as ‘justice as fairness’.20 He 
is convinced that individuals in the original situation will choose two princi-
ples of justice, “The first requires equality in the assignment of basic rights and 
duties, while the second holds that social and economic inequalities, for example, 
inequalities of wealth and authority, are just only if they result in compensating 
benefits for everyone and, in particular, for the least advantaged members of soci-
ety”.21 These principles are procedural in that, “No attempt is made to define the 
just distribution of goods and services on the basis of information about the pref-
erences and claims of particular individuals”.22 Justice is thus insensitive to the 
individual endowments of individuals and to the relations in which they remain 
with each other.

Also central to liberalism are the concepts of reason and rationality. Rawls, in 
distinguishing the two, refers to the Kantian distinction between the categorical 
imperative, to which the category of reasonableness would correspond, and the 
hypothetical imperative, which would be identified with the category of rational-
ity. Reasonableness is associated with the concept of justice and rationality with 
the concept of good. Reasonableness concerns the public sphere and rationality 
the private sphere. The division between these two spheres is one of the main 
features of liberalism. Reasonableness is, for Rawls, a virtue expressed in the 
fact that those possessing it “are ready to propose principles and standards as fair 
terms of cooperation and to abide by them willingly, given assurance that others 
will likewise do so”.23 The people he considers unreasonable are those who “plan 
to engage in cooperative schemes but are unwilling to honor, or even to propose, 
except as a necessary public pretense, any general principles or standards for 
specifying fair terms of cooperation. They are ready to violate such terms as 

18 Ibidem, p. 12.
19 Ibidem, p. 10.
20 Ibidem, p. 11.
21 Ibidem, p. 13.
22 Ibidem, p. 267.
23 J. Rawls, Political liberalism, op. cit., p. 49.
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suits their interests when circumstances allow”.24 Rationality, on the other hand, 
is a category applicable to an individual pursuing his own interests and life goals. 
What distinguishes reasonableness from rationality, according to Rawls, is “the 
particular form of moral sensibility that underlies the desire to engage in fair 
cooperation as such and to do so on terms that others as equals might reasonably 
be expected to endorse”.25 In a reasonable society, Rawls insists that, “all have 
their own rational ends they hope to advance, and all stand ready to propose fair 
terms that others might reasonably be expected to accept, so that all may benefit 
and improve on what everyone can do on their own”.26 Rawls also writes about 
public reason, which he defines as “the reason of equal citizens, who, as a collec-
tive body, exercise final political and coercive power one over another in enacting 
laws and in amending their constitution”.27

Rawls shares the Enlightenment belief that it is possible to find moral and 
political principles that can be accepted by all rational individuals. In Kantian 
terms, he identifies autonomy with the use of reason, on which principles of jus-
tice must be based. Autonomy, in turn, makes possible the reflection by which 
certain moral and political laws, including, in particular, those concerning justice, 
are established. “Rational autonomy (...) rests on persons’ intellectual and moral 
powers. It is shown in their exercising their capacity to form, revise and pursue 
a conception of the good and to deliberate in accordance with it”.28 Rawls also 
introduces the concept of full autonomy, which he defines as a political rather 
than an ethical value as follows: “full autonomy is realized by citizens when they 
act from principles of justice that specify fair terms of cooperation they would 
give to themselves when fairly represented as free and equal persons”.29

Liberalism is traditionally associated with individualism, i.e. the belief that 
the individual is the ultimate reference point in social relations and is the bearer 
of all rights and entitlements. The individual pursues the concept of the good 
life and thus strives for self-realization, or, to use a neo-Aristotelian term, for 
development towards his own perfection. This development takes place under 
the conditions set by the free market, i.e. voluntary exchanges between adult and 
conscious individuals. The free market “is consistent with equal liberties and fair 
equality of opportunity”.30 Individualism is often equated by its critics with self-
ishness and, as something unethical, thus rejected.

24 Ibidem, p. 50.
25 Ibidem, p. 51.
26 Ibidem, p. 54.
27 Ibidem, p. 214.
28 Ibidem, p. 72.
29 Ibidem, p. 77. 
30 J. Rawls, A Theory of Justice, op. cit., pp. 240-241.
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4. THE ETHICS OF CARE AS A FEMINIST ETHIC

As Held points out, the history of contemporary care ethics is the history of 
recent developments in feminism.31 Although the ethics of care is seen as a feminist 
system of ethics, not every feminist ethical system constitutes the ethics of care.32 
What defines the ethics of care as a feminist system of ethics is its opposition to see-
ing social and political reality from a male point of view. As Nel Noddings writes:

One might say that ethics has been discussed in the language of the father: in prin-
ciples and propositions, in terms such as justification, fairness, justice. The mother’s 
voice has been silent. Human caring and the memory of caring and being cared for, 
which (...) form the foundation of ethical response, have not received attention except 
as outcomes of ethical behavior. One is tempted to say that ethics has so far been 
guided by Logos, the masculine spirit; whereas a more natural and, perhaps, stronger 
approach would be through Eros, the feminine spirit.33 

The ethics of care grows out of the life experiences of women, while the eth-
ics appealing to logic grows out of the experiences of men. It is not, as Noddings 
points out, that women are incapable of logical reasoning and drawing moral con-
clusions. Being able to do so, women consider it a secondary issue; in situations 
of moral dilemma, they seek more information to empathize with the situation.34 
To empathize with a situation means to empathize with another person.35 Women 
do not approach moral issues in a formal way but try to empathize as much as 
possible with the situation in order to make the best moral decision.36

Virginia Held states that “Rather than seeing morality as a struggle between 
individual self-interest and impartial universal principles, care ethics focuses on 
the region between the individual self and the universal ‘all rational beings’”,37 
before going on to list several features of the ethics of care.

31 V. Held, The Ethics of Care, Oxford University Press 2006, p. 22.
32 For example, liberal feminists try to extend the relations of liberal society (contracts be-

tween rational individuals) to relations in areas such as education, health care, the family. Thus, 
they try to seek equality by transferring male ethics to all areas of life. (Marriage would thus be 
a contract between two adults defining the extent of their rights and responsibilities).

33 N. Noddings, Caring. Feminine Approach to Ethics and Moral Education, Berkeley 1984, p. 1.
34 Ibidem, p. 2.
35 Empathy must actually involve putting yourself in the other person’s situation, not just lo-

oking at it from their point of view. “Suppose”, writes Noddings, “for example, that I am a teacher 
who loves mathematics. I encounter a student who is doing poorly, and I decide to have a talk with 
him. He tells me that he hates mathematics. Aha, I think. Here is the problem. I must help this boy 
to love mathematics and then he will do better at it”. But then, Noddings stresses, “I am not trying 
to grasp the reality of the other possibility for myself. I have not even asked: How would it feel to 
hate mathematics? Instead, I project my own reality onto the student and say, You will be fine if 
you only learn to love mathematics”. Ibidem, p. 15.

36 Ibidem, p. 8.
37 V. Held, op. cit., p. 129.
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Firstly, the ethics of care focuses on the needs of those for whom we have 
responsibility. It recognizes that people are interdependent for many years of their 
lives. It, therefore, opposes any morality based on the autonomy, independence and 
rationality of individuals. It also opposes the relegation of care outside of morality. 
Secondly, in judging what is morally best, the ethics of care values the importance 
of emotions and considers any moral consideration based on reasoning and deduc-
tion to be incomplete. The ethics of care should include emotions in its spectrum 
and subject them to analysis and evaluation. Thirdly, the ethics of care rejects the 
assumption that the more abstract the moral reasoning, the greater the impartiality. 
It focuses on the relationship with concrete human beings and limits the appli-
cation of universal principles only to certain domains, such as law.38 It does not 
consider that relations between family members or friends, as those relations do 
not fulfill the condition of impartiality, must be excluded from the field of ethics. 

The ethics of care, as Held points out, is straddled between egoism and 
humanitarianism. Those who care for others are not primarily pursuing their own 
interests, but the interests of those they care for. This concern always has a con-
crete dimension and is not a concern for the world or humanity. A person who 
cares for others is neither selfish nor altruistic.39 Noddings believes that a relation 
is something ontologically basic, and that the meeting of individuals and their 
reactions are something fundamental to human existence.40 As Held writes, caring 
is both a value and a practice.41

The ethics of care, as Held notes, also possesses, as with rationalist ethics, 
a universalist character – it appeals to a universal feeling of care. The ethics of 
care treats men, women and children equally as human beings and moral sub-
jects.42 At the same time, it emphasizes the importance of women’s moral experi-
ence based on love, care and empathy; an experience which was not recognized 
by the followers of Kantianism and utilitarianism (according to Kant, a moral act 
is one that is done out of obligation, not out of love or inclination).43 Rather, it was 
seen as “natural and instinctual” and as such irrelevant to rational moral deci-
sions: “In its more developed forms, the ethics of care as a feminist ethic offers 

38 Ibidem, pp. 10-11.
39 Gilligan introduces a three-stage model of moral development; the first stage is that of ego-

ism, the second that of altruism, and the third that of balance. In between these stages, there are 
transitional stages: the transition from egoism to responsibility for others and the shift in emphasis 
from kindness to truth and honesty in one’s relationships with others; C. Gilligan, In a Different 
Voice, Cambridge 1982, pp. 64-105. 

40 N. Noddings, op. cit., pp. 3-4.
41 V. Held, op. cit., p. 9.
42 Ibidem, p. 58.
43 As Annette Baier writes: “When Kant concludes ‘so much the worse for women’, we can 

state ‘so much the worse for the male fixation on the special skill of drafting legislation for the 
bureaucratic mentality of rule worship, and for the male exaggeration of the importance of inde-
pendence versus mutual interdependence’”. A. Baier, Moral Prejudices, Cambridge 1995, p. 2. 
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suggestions for the radical transformation of society. It demands not just equality 
for women in existing structures of society, but equal consideration for the expe-
rience that reveals the values, importance and moral significance, of caring”.44 
Held proposes extending maternal relations to the whole of society. As she writes: 
“(...) the value of caring that can be seen in such activities as mothering is just 
what must be extended, but less intense but not entirely different forms, to fellow 
members of societies and the world”.45

The ethics of care as a feminist ethic abolishes the distinction between pub-
lic and private spheres, characteristic of liberalism. It rejects the liberal demand 
of non-interference of the state in the private sphere. “Feminists have shown”, 
Held emphasizes, “how the greater social, political, economic and political power 
of men, has structured this ‘private’ sphere to the disadvantage of women and 
children, rendering them vulnerable to domestic violence, without outside inter-
ference, often leaving women economically dependent on men and subject to 
a highly inequitable division of labor in the family”.46 Dominant ethical theories 
viewed the public sphere as having moral validity, while denying it to the private 
sphere, which is the domain of family and friendship relations.47 

Ethicists of care are convinced that a masculine ethic based on justice, 
together with liberal profit-oriented economics, lead to social conflict. Instead, 
they propose a society of caring individuals, not only within the family. Caring 
is to become a public matter, while the ethics of care is not to be seen as merely 
‘family ethics’ or a ‘private ethics’.48 In effect, they propose a radical restructuring 
of society. “Just imagine,” writes Held, “reversing the salaries of business execu-
tives and babysitters”.49

Held, while appreciating the issue of women’s rights raised by feminists, 
believes that “a relation of social connection, or a caring relation, is normatively 
prior and has priority over an acknowledgment of rights. We ought to respect the 
human rights of all persons everywhere, but first of all we ought to develop in 
everyone the capacity for and the practice of care about all others as human beings 
like ourselves”.50 Held maintains that only in a society based on relations of care is 
it possible for rights to function.

Noddings, on the other hand, stresses that rule-based ethics distances individ-
uals from each other, while the relationship-based ethics of care brings them clos-
er.51 She also rejects the postulate of universality of principles and thus of moral 

44 V. Held, op. cit., p. 12.
45 Ibidem, p. 89.
46 Ibidem, p. 12.
47 Ibidem, p. 13.
48 Ibidem, p. 18.
49 Ibidem, p. 64.
50 Ibidem, p. 125.
51 N. Noddings, Caring. Feminine Approach to Ethics and Moral Education, Berkeley 1984, 

p. 5.
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behavior. Noddings does not agree with the principle of universality stating that 
if A faces conditions X and must act in an Y way, then B acting under the same 
conditions (X) is forced to act in the same way (Y). Noddings emphasizes that 
the focus should not be on judgments and concrete actions, but on moral relations 
with another person, showing their uniqueness rather than universality. Noddings 
sees universality in the accumulated memories of care one has experienced.52

Held criticizes the pervasive free market philosophy, pointing out that more 
and more areas of social life are being appropriated by the free market, i.e. pri-
vatized and commercialized. Held mentions education and health care above all, 
and consistently opposes the commodification and marketization of care.53 As she 
notes, “We can and should recognize many values of things or activities, other 
than their market value”.54 If we make certain activities and things a commod-
ity, we consistently apply market norms and rules to them. Everything can be 
marketized – from individual talent to the government, which can be treated as 
a market entity pursuing its goals. In the market approach, all human relations 
are of an exchange nature and as such are subject to the requirements of the free 
market. Thus, all social ties are marketized; everyone becomes a customer or an 
entrepreneur. There is no longer any place for disinterestedness and caring. Held 
postulates that when valuing things, one should take into account their intrinsic 
value and not their instrumental or utilitarian value. This applies in particular to 
all those activities which are connected with caring for another person or persons. 
The value of such care would consist, according to Held, in the appreciation of 
persons, e.g. children, who are the object of care. Therefore, as Held postulates, 
this work should be properly rewarded, but not based on market or exchange value, 
which are the least relevant in this case.55 She believes that some work, although 
paid, is not primarily market-based. This is the case with teaching or medical 
care, whose purpose is to help the community and not provide economic profit. 
Held draws attention not to whether particular work is paid or not, but to whether 
the values that underpin it are market-based or some other kind.56 Here Held cites 
the example of a non-profit institution caring for children and a similar for-profit 
institution. Only in the former case, Held states, will childcare be treated prop-
erly, while in the latter it will be treated only instrumentally because of its market 
value. The market, according to Held and other feminists, intensifies and pro-
motes attitudes of self-interest because of its economic orientation. Self-interest 
is contrasted by the proponents of the ethics of care with a caring attitude whose 
value is measured in moral rather than economic terms. 

52 Ibidem. 
53 V. Held, op. cit., p. 109.
54 Ibidem.
55 Ibidem.
56 Ibidem, p. 111.
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Held finds no support for her postulates either in Kant’s ethics of the categor-
ical imperative or in utilitarian calculation maximizing individual preferences. 
Indeed, she states that “liberal individualism, then whether Kantian or utilitar-
ian, provides inadequate grounds for limiting the extension of the market”.57 She 
believes that the free market contract approach is incapable of guaranteeing pos-
itive rights to individuals, particularly the vulnerable. Such an approach requires 
“valuing and developing distributive justice”.58 

The concept that unites Kantianism, utilitarianism and liberalism is that of 
justice – as a masculine virtue.59 The ethics of care emphasizes interpersonal rela-
tionships and mutual understanding; the ethics of justice stresses the importance 
of rational action based on abstract principles.60 At the centre of the ethics of care 
is the individual who, together with others, sustains and creates new relationships. 
While the ethics of justice justifies a society in which corporations, the armed 
forces, the government and the law take priority, the ethics of care emphasizes 
child rearing, education and care: 

The ethics of justice focuses on fairness, equality, individual rights, abstract prin-
ciples and the consistent application of them. The ethics of care focuses on atten-
tiveness, trust, responsiveness to the need, narrative nuance and cultivating caring 
relations (...) Whereas justice protects equality and freedom, care fosters social bonds 
and cooperation.61 

Gilligan proposes that the ethics of care and the ethics of justice should be 
considered as complementary perspectives. She maintains that the issue of abor-
tion can be considered either in terms of the relationship between the unborn 
child and its welfare and the mother, or in terms of the rights held by the woman 
in relation to the fetus and her body. The problem with this approach, as Held 
points out, is that it does not indicate what to do in conflict situations, i.e. which 
approach to choose.62

57 Ibidem, p. 119.
58 M. Uliński, Etyka troski i jej pogranicza, Kraków 2011, p. 108.
59 Undoubtedly, L. Kohlberg’s research and analysis contributed to such a perception of justi-

ce. Kohlberg, studying human moral development, came to the conclusion that this process runs 
from egoism to justice, and that boys, due to their ability of abstract thinking, have greater ease in 
reaching this goal. See L. Kohlberg, From Is to Ought: How to Commit the Naturalistic Fallacy and 
Get Away with It in the Study of Moral Development, (in:) T. Mischel (ed.), Cognitive Development 
and Epistemology, New York-London 1971; idem, Moral Stages and Moralization. The Cognitive-
-Developmental Approach, (in:) T. Lickona (ed.), Moral Development and Behaviour, New York 
1976; idem, Essays on Moral Development, Vol. I: The Philosophy of Moral Development, San 
Francisco 1981. Kohlberg’s conclusions were challenged by C. Gilligan in her work In a Different 
Voice, op. cit.

60 V. Held, op. cit. p. 62.
61 Ibidem, p. 15.
62 Ibidem, p. 62.
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The feminist approach stresses the injustice experienced mainly by women, 
being used for domestic and care work. Held is against incorporating the ethics of 
justice into the ethics of care or vice versa, “Equitable care is not necessarily bet-
ter caring, it is fairer caring”.63 She believes that a complete ethical theory should, 
while preserving their distinctiveness, take both approaches into account. She 
also argues that the two approaches should be conceptually distinguished from 
each other and assigned spheres in which they take precedence. For example, in 
the sphere of law, this would be justice while not overlooking care, whereas in 
the sphere of family life this would be care together with justice.64 Held, however, 
warns against treating the ethics of justice as a panacea for all moral problems.65 
She advocates extending the ethics of care to the public sphere. In her view, we 
cannot do without relations of care on the private level, as well as on the social and 
political level.66 However, care should not replace justice, just as justice should not 
replace care. A society that gives priority to the self-interest of individuals at the 
economic or political level will not function well. A well-functioning society, and 
thus individuals, will only be possible if we recognize the moral value of human 
relationships based on care. Relationships based on care will reduce political pres-
sure and conflict, as well as market competition.

However, Held believes that care is a more fundamental value. As she states, 
“There can be care without justice. (...) There can be no justice without care, how-
ever, for without care no child would survive and there would be no persons to 
respect”.67 She is convinced that the relationship of care has a broader scope than 
justice. Care seems to be the most basic moral value. “When in society”, Held 
stresses, “individuals treat each other with only the respect that justice requires, 
but no further consideration, the social fabric of trust and concern can be missing 
or disappearing”.68 At the same time, she recognizes the importance of justice and 
rights in one’s moral life, including one’s private life. The role of justice cannot 
be overlooked when it comes to the division of domestic responsibilities or the 
protection of the weak from domestic violence. Justice is also useful in conceptu-
alizing issues such as law, fiscal policy, commercial transactions or basic human 
rights. However, as Held points out, in the case of childcare we require more than 
simply guaranteeing children’s human rights. Held also rejects the liberal demand 
that there would be a division of ‘influence’ between the ethics of care and the 
ethics of justice. Justice would dominate the public sphere, while care would dom-
inate the private sphere.69 For this all depends on the perspective adopted; the 

63 Ibidem, p. 16.
64 Ibidem, p. 17.
65 Ibidem.
66 Ibidem, p. 136.
67 Ibidem, p. 17.
68 Ibidem, p. 71.
69 Ibidem, p. 69.
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need to care for the needy can be considered either from the perspective of the 
care that the state should provide for its weakest citizens, or from the perspec-
tive of positive rights, the correlative of which are the positive duties of the state 
towards its citizens.70

For the proponents of the ethics of care, moral reflection is a matter of feelings 
and emotions, whereas for the proponents of the ethics of justice, it is only a mat-
ter of reason. The former maintain that reason and rationality should not be the 
only or main determinants of social and political life. They therefore propose to 
include care in the public sphere and to treat it not as an arena for the struggle of 
individuals competing with each other in the free market, but as a meeting ground 
for individuals who care about each other and, last but not least, are also fairly 
rewarded for their care.
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PREVENTING AND COMBATTING GENDER-BASED 
VIOLENCE IN CZECHIA 
– A SUCCESS STORY?*

Abstract

Domestic violence and other forms of gender-based violence remain a serious 
problem of Czech society. In Czechia, there is no definition of violence against women 
or gender-based violence against women, nor ‘gender’ enshrined in law or established in 
judicial practice. Similarly, no legislation, nor jurisprudence, acknowledges gender-based 
violence as a form of discrimination or violation of the principle of equality. 

The paper focuses on gender-based violence in the Czech Republic. It aims at 
mapping the current situation, identifying weaknesses in legislation as well as in practice 
and proposing some effective steps for the future. This paper aims at providing a broader 
view on the state of affairs in the field of gender based violence in order to keep the 
debate on this very important but neglected topic, alive.

This paper draws a conclusion that in Czechia, a structural change is needed. Not 
only solid and robust legislation aimed at better protection of victims of gender-based 
violence should be adopted but also a change of mindset in the legal practice and judiciary 
should occur. 

EU law with some proposed changes could help a lot to make the abovementioned 
changes possible. 

* The article was submitted in December 2021.
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INTRODUCTION

In 2009, the United Nations started a strong campaign to combat violence 
against women. Lately deceased Desmond Tutu declared in this respect that he 
would fight until the end of his life in order to protect any woman from the fear of 
violence. Since then, several legal instruments on international as well as national 
level have been adopted. ILO adopted the Convention on Harassment, the Council 
of Europe adopted the Istanbul Convention, EU included combatting gender-based 
violence in its several directives. It seems that we have enough legal sources to 
combat a phenomenon that is unacceptable for the developed democratic socie-
ties, but which is unfortunately still widespread, especially in families. The recent 
Covid 19 pandemic showed, that even in Europe, we are still facing quite high 
numbers of cases of violence against women, while reactions (legal and political) 
to this phenomenon are not always decisive and consistent enough.1 

This paper focuses on the situation in this field in the Czech Republic. It aims 
at mapping the current situation, identifying weaknesses in legislation as well as 
in practice and proposing some effective steps for the future. This paper also tries 
to provide a broader view on the state of affairs in the field of gender-based vio-
lence in order to keep the debate on this very important but neglected topic alive. 

GENDER-BASED VIOLENCE – SITUATION IN CZECHIA

Domestic violence and other forms of gender-based violence remain a serious 
problem of Czech society. As one of the most common forms of violence it has 
major negative impacts on the lives of victims and society as a whole. 

1 Criminalisation of gender-based violence against women in European States, including 
ICT-facilitated violence (1,97 MB).
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In Czechia, the topic of gender-based violence and violence against women is 
still hard to face through societal debate but also through legal approaches. It has 
been somewhat a taboo topic for many years, as the Czech society is still quite 
a stereotypical one. A huge, mainly very critical debate, on the Istanbul Conven-
tion has been raised in Czechia. Conservative Christians are strongly against it 
and they have succeeded in spreading disinformation among several circles of 
society. That is why including any hint on VAW or GBVAW in the legislation is 
currently a very sensitive issue. The Istanbul Convention has not been ratified 
in Czechia yet and the ratification process will not be started before the general 
political election next October. The new government should be able to consider 
this issue in summer 2022.2

According to a survey enacted in 2018, more than half of the adult population 
(58%) continues to believe that in certain cases or situations, a woman is, at least 
partially, co-responsible for being raped (she behaved flirtatiously, she was defi-
antly dressed, she was drunk, etc.). However, over 70% of the respondents also 
think that the current situation in the field of violence against women in the Czech 
Republic is a problem. 84% of all the respondents call for a greater focus of the 
Czech Republic on the prevention of violence against women.3 

According to statistical data, approximately every third woman has experi-
enced various forms of domestic violence during her lifetime. In more than half of 
the cases, domestic and partner violence is witnessed by children. Approximately 
5-10% of Czech women have experienced rape, while the vast majority of them 
never seek help and turn to the police. Sexual harassment, dangerous harassment, 
or gender-based cyber violence also have a high rate of latency.4

Approximately 600 rapes are reported to the police each year, and the police 
deal with an average of two cases of abuse of a person living in the same house-
hold on a daily basis. Every year, children witness approximately 500 cases of 
domestic violence in the families where they grow up. On top of that, each year 
80 cases of sexual coercion and 17 cases of trafficking are reported to the police.5 
Nevertheless, the phenomenon of gender-based violence is not faced in a system-
atic way, even if many important steps forward have been enacted lately. 

2 Office of the Government issued a press release in which it states that it has been proven 
that the Istanbul convention was only positive for countries which ratified it. Available at https://
www.vlada.cz/cz/ppov/rovne-prilezitosti-zen-a-muzu/aktuality/desate-vyroci-istanbulske-umlu-
vy--obavy-z-ni-se-v-evrope-nepotvrzuji-188304/.

3 See Amnesty International, Problematika násilí na ženách optikou české populace (Vio-
lence against women from a point of view of Czech population), 2018. Available at https://www.
amnesty.cz/data/file/5068-vyzkum_2018.pdf?version=1605458424.

4 L. Čírtková, Domácí násilí: Nebezpečné rodinné vztahy ve 21. Století (Domestic violence: 
Dangerous family relationships in 21st century), Plzeň 2020.

5 Police of the Czech Republic, Data and statistics of criminality, Praha 2021. Available at: 
https://www.policie.cz/clanek/statisticke-prehledy-kriminality-za-rok-2018.aspx.
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ABSENCE OF BASIC LEGAL CONCEPTS AND DEFINITIONS

In Czechia, unfortunately, there is no definition of violence against women 
(VAW) or gender-based violence against women (GBVAW), nor ‘gender’ 
enshrined in law or established in judicial practice. Similarly, no legislation, nor 
jurisprudence, acknowledges VAW/GBVAW as a form of discrimination or viola-
tion of the principle of equality.

The only Czech official document that operates with “GBVAW” is the “Action 
Plan of Prevention of Domestic Violence and Gender-Based Violence 2019-2022”.6 
This document contains a legally non-binding definition of GBVAW stating that 
“GBVAW is any act of physical, sexual, psychological, economic, and other violence 
aimed at women based on the fact that they are women, or aimed at men based on the 
fact that they are men; or any act of such violence which affects disproportionately 
women or men”.7 Among the examples of such violence, it mentions intimate partner 
and domestic violence, sexual violence, rape, sexual harassment, or stalking.

Furthermore, there is no official body specifically meant to solve complaints 
from the survivors of VAW/GBVAW. This is also due to the fact that the National 
Human Rights Institution still has not been established. The only Czech Equality 
Body is the Public Defender of Rights who can deal with individual complaints 
in matters of the right to equal treatment and protection against discrimination.8 
However, as VAW/GBVAW is not legally recognised as a form of discrimination, 
the competences of the Equality Body in this regard are almost none.

Finally, the Czech legal order criminalises practically all crimes except for 
sex-based harassment. However, all crimes in the Criminal Code9 are gender-neu-
tral, therefore the gender aspect of violence against women is not acknowledged 
and there is no gender-specific support for women.

NATIONAL LEGISLATION – A WEAK REACTION TO  
GENDER-BASED VIOLENCE?

The biggest recent step in facing the violence against women and domestic 
violence was the approval of Act No. 45/2013 Coll., on Victims of Crimes which 

6 Office of the Government, Akční plán prevence domácího a genderově podmíněného násilí 
na léta 2019-2022 (Action Plan of prevention of DV and GBVAW 2019-2022), Praha 2019. Available 
at: https://www.vlada.cz/assets/ppov/rovne-prilezitosti-zen-a-muzu/Aktuality/AP-DN---grafikaF-
INAL.pdf.

7 Ibid, p. 6.
8 According to Section 1/5 of Act No. 349/1999 Coll., on Public Defender of Rights.
9 Act No. 40/2009 Coll., the Criminal Code.
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came into effect on 1 August 2013. That Act was a decisive step forward in pro-
viding instruments of protection of crime victims, including victims of crimes 
against dignity in the sexual sphere. There is, however, no legal definition of vio-
lence against women. Still, the fact that the Act on Victims of Crimes was adopted 
and is quite well applied represents a milestone in the history of Czech legislation 
in the field of rights of crime victims, including victims of gender-based violence. 

Even if the act on victims of crimes is a very important piece of law, in its 
whole text, there is only one relevant reference to the GBVAW. The Act states that 
victims of crimes in the sexual sphere or of violent crimes who face the danger 
of secondary victimisation are considered to be especially vulnerable victims.10 

Having this status, they may exercise the following specific rights (Section 5 
of the Act): free professional assistance; the right to prevent contact with a person 
whom has been identified as the offender who is suspected of committing a crim-
inal offense or against whom criminal proceedings are being conducted, before 
and after the commencement of the act; the right to be heard in the preparatory 
proceedings by a person of the same or opposite sex; the right to be heard by 
a trained person and in premises adapted for this purpose; the right to a full hear-
ing so that it does not have to be repeated later and, in the case of a further hearing 
by the same authority, to a hearing by the same person; the right to prevent direct 
visual contact with a person suspected of having committed a criminal offense or 
with a person against whom criminal proceedings are being conducted. 

This provision is invoked mostly by women, however, it is a general pro-
vision available for any victim. No specific needs of women are considered in 
the legislation. The Czech legislation automatically provides all children with the 
abovementioned status of a vulnerable victim,11 thus they may exercise certain 
specific rights. Moreover, children are specifically protected also through Act 
No. 359/1999 Coll., on social-legal protection of children. This act implements 
especially the UN Convention on rights of the child. Section 16(2) states: “If the 
child is exposed to physical or mental violence by a parent or other person living 
with the child in the same household, the municipal authority of the municipality 
with extended powers may apply to the court on behalf of the child.” The same act 
provides for the obligations of public child protection authorities to immediately 
inform the police and other authorities acting in penal proceedings if there is any 
suspicion of violence against a child or violence witnessed by a child in the family 
(Section 51 of the Act). No specific protection for girls is included.

Regarding the topic of violence against women, there is an amendment to 
Act No. 250/2016 Coll., on liability for and conduct of offence. Its Section 52 (6) 
defines restrictive measures consisting in the obligation to submit to an appropri-
ate program for the management of aggression or violent behaviour. These may 

10 Section 2/4/d of the Act on Victims of Crimes.
11 Section 2/4/a of the Act on Victims of Crimes.
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be imposed on a natural person who has committed an offense showing signs of 
the use of domestic violence or partnership violence. The administrative author-
ity shall request a written report from the provider of an appropriate program to 
manage aggression or violent behaviour containing information on the offender’s 
compliance with the conditions of the imposed restrictive measure.

Rape is an extreme form of gender-based violence. The Criminal Code includes 
quite a wide definition of rape. Rape is defined as an act in which the perpetrator 
forces the victim by violence or threat of violence or threat of other serious harm 
to have sexual intercourse or takes advantage of the victim’s defencelessness to 
commit such an act.12 Several NGOs and activists argue that this definition is not 
broad enough and recommend to include also ‘sex without consent’.13

SEX-BASED HARASSMENT – NOT CRIMINALISED, THE MORE 
VISIBLE AND DISCUSSED, THE BETTER

As opposed to rape, harassment is a phenomenon that is well defined in the 
Czech legislation but cannot be penalized. Antidiscrimination act defines harass-
ment and sexual harassment according to EU directives in a gender-neutral way.14 
In Czechia, harassment can be tackled only through civil procedure, within a dis-
crimination procedure. There is no possibility of penal procedure. 

The general atmosphere in the society is not very favorable regarding women 
openly speaking about their experience with sexual harassment. Some media tend 
to portray these women as co-responsible for such acts and completely trivialise 
this issue. Sexual harassment is not a priority for any public stakeholder.15

On the other hand, at the end of May 2021, there was a big political scandal 
involving a young, very successful politician (member of the Parliament), who 
was accused by several women of sexual harassment and, in at least one case, 
of rape.16 This politician had to resign from all public functions within few days 

12 Sec. 185 of the Criminal Code. 
13 See for instance https://www.amnesty.cz/pripad/ceska-republika-zmena-pravni-definice

-znasilneni.
14 Section 4, Act No. 198/2009 Coll., Anti-Discrimination Act.
15 A. Křížková, H. Maříková, Z. Uhde, M. Čermáková, R. Dudová, B. Havelková, Sexual-

izovaná realita pracovních vztahů. Analýza sexuálního obtěžování v České republice (Sexualized 
reality of labour relations. Analysis of sexual harassment in the Czech Republic), Praha 2006. 
Available at https://www.soc.cas.cz/sites/default/files/publikace/sexualizovana_realita_pra-
covnich_vztahu_web.pdf. More recently on sexual harassment, its unacceptability in an article 
published online https://a2larm.cz/2019/11/tolerovat-sexualni-obtezovani-znamena-vytvaret-pod-
houbi-pro-sexualni-nasili/. 

16 N. Deník, „Chování Dominika Feriho je veřejné tajemství.“ Ženy popsaly traumatizující 
zkušenosti s mladým politikem (Behaviour of Dominik Feri is a public secret. Women described 
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and is now being prosecuted. In connection with this situation, the society started 
to debate more intensely on the issue of sexual harassment and violence against 
women. This scandal might positively contribute to raising awareness and also 
to a smoother adoption of a proposed amendment to the Crime Code in order to 
tighten the penalty for violent behaviour against women and other potential vic-
tims and unconditional sentences for rape.17 

In November of the same year, several women spoke out in a case of a medical 
doctor – psychiatrist – who was accused to have harassed and raped several of his 
former female patients. This case was made public after it had been announced 
that the man was about to get one of the highest state premiums. 

Even though in the last years significant growth of cybercrime has been regis-
tered (when comparing 2019 with 2011, the number of denunciations increased 5 
times18), there is no provision in the criminal legislation regarding the cyberspace 
and its specifics. The majority of such acts are qualified as other, already estab-
lished, general crimes (such as fraud, incitement of hatred, etc.). The cyber aspect 
is not present in any of the GBVAW crimes in the Criminal Code. 

The topic of gender-based online violence has been made visible through 
a very popular documentary film called Caught in the net.19 Recently, another 
documentary produced by the public television has been broadcasted, showing, 
how many difficulties women face after having been raped. It is also clear from 
the publicly accessible data that penalties for rape are low (often only a couple of 
months in prison),20 whereas psychological and other health consequences for the 
victims last for a very long time.

ACCESS TO JUSTICE AND COMPENSATION

The question of access to justice and compensation is a never-ending problem 
of the Czech restorative system, especially in the field of issues connected with 

traumatising experiences with a young politician) 2021, available at: https://denikn.cz/633350/
chovani-dominika-feriho-je-verejne-tajemstvi-zeny-popsaly-traumatizujici-zkusenosti-s-mla-
dym-politikem/.

17 Proposal of parliamentary declaration has been discussed at the 108. Assembly of Chamber 
of Deputies - https://www.psp.cz/eknih/2017ps/stenprot/108schuz/s108002.htm.

18 Police of the Czech Republic, Kyberkriminalita (Cybercrime) – statistics, Praha 2021. 
Available at: https://www.policie.cz/clanek/kyberkriminalita.aspx.

19 Caught in the net (in Czech: V síti) is a 2020 Czech documentary film by Vít Klusák about 
sexual predators on the internet. The film documents three actresses pretending to be adolescent 
girls on social media who are contacted by sexual predators that try to seduce them and start send-
ing them photos of their genitalia. Sexual predators appearing in the film attracted the focus of 
police after the release of the film and at least one of them was convicted at the court.

20 https://jaktrestame.cz/aplikace/#appka_here.
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discrimination. Therefore, it is connected with gender-based violence topic. As 
already explained, the Act on Victims of Crime states that victims of crimes in 
the sexual sphere or of violent crimes who face the danger of secondary victimi-
sation are considered to be especially vulnerable victims.21 The Act still does not 
specifically consider the special needs of women and girls as victims of violence, 
which can be considered as a big weakness of the whole system. 

In Czechia, sanctions are generally very low and are not of real dissuasive 
character. For example, the sentences for rape are seriously low and approxi-
mately 50% of rapes result in a mere probation for the perpetrator.22 

A recent analysis of the national case law on rape shows that the ratio of 
unconditional sentences of imprisonment and custodial sentences with condi-
tional suspension is almost 50:50 for final convictions. This ratio is also con-
firmed by the statistics of the Ministry of Justice. Out of 205 convictions in 2017, 
97 were for unconditional imprisonment, while in 106 cases, the imprisonment 
was suspended in case of these persons. This data shows how important it is to 
put emphasis on education of judges in the area of violence against women. There 
have been penal cases where the perpetrator has been convicted and sentenced to 
prison, but no monetary compensation has been awarded to the victim.23 

It can be argued that there are no legal or formal obstacles for victims to 
report a case of violence. However, there are immense social and cultural difficul-
ties, including constant trivialisation of this type of violence and lack of interest 
of relevant stakeholders that are making the denunciation very hard. That leads 
to a very low number of reported and prosecuted cases as well as those that result 
in punishment. 

There is no official body specifically meant to solve complaints from the vic-
tims of VAW/GBVAW, nor a body with special competence in the field of prevent-
ing gender-based violence. The Ministry of Justice and the Ministry of Interior 
partly deal with the issue. There is a Committee on Domestic Violence and Vio-
lence against Women. This committee, established by the Council for Equality of 
Women and Men, proposes Action Plans, monitors the issue and publishes own 
reports,24 but does not have real powers and own budget. 

The only Czech Equality Body is the Public Defender of Rights, which can 
deal with individual complaints in matters of the right to equal treatment and pro-
tection against discrimination and issue opinions. However, it cannot represent 

21 Section 2/4/d of the Act on Victims of Crimes.
22 Seznam Zprávy, Za znásilnění často jen podmínka: Trauma není pro soudce to, co bodnutí 

do nohy (Probation period for rape: Judges do not consider trauma to be the same injury as stab-
bing), 2020 – news article, available at: https://www.seznamzpravy.cz/clanek/tresty-za-znasilne-
ni-jsou-absurdne-nizke-pulka-pachatelu-odchazi-s-podminkou-108918. 

23 Case 3T5/2018, regional court of Plzeň. Quoted by Ministry of Interior, Report on human 
trafficking in the Czech Republic in 2019, Praha 2020. Available at https://www.mvcr.cz/soubor/
osl-zprava-2019-001-pdf.aspx.

24 https://www.vlada.cz/en/ppov/gcfge/government-council-for-gender-equality-185373/. 
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victims of discrimination before the court.25 This is also the case of gender-based 
harassment and sexual harassment, covered by the Anti-Discrimination Act and 
a few other acts. As explained by a study of the Public Defender of Rights, victims 
of discrimination usually do not report the case and do not bring the discriminator 
to the court (only 11% of people who feel they have been discriminated report 
that).26 As VAW/GBVAW is not legally recognised as a form of discrimination, 
the competences of the Equality Body in this regard are almost none. Thus, there 
is technically no coordinated state support and this role is placed mostly on spe-
cialised NGOs.

Victims of any crime are entitled to receive financial aid from the state as 
a way of helping to endure the period directly after the crime has been commit-
ted.27 Apart from that, victims may claim pecuniary and non-pecuniary damages 
during the criminal or civil procedure. Compensation may be granted in both, 
civil and criminal procedure. Usually, the victim would claim the pecuniary and 
non-pecuniary damages during the criminal procedure in the so-called ‘adhesion 
proceedings’. Subsequently, the criminal court may (i) grant the damages fully, 
(ii) partly grant the damages, partly refer the victim to the civil proceedings and 
(iii) refer the victim fully to the civil proceedings. If the second or the third option 
occurs, the victim has to initiate a new, separate procedure before the civil court.

Furthermore, a victim of any crime is entitled to financial state aid.28 This 
applies also to victims of serious bodily injuries. This money is not meant to 
compensate the victim, but rather to make the period after the crime easier for 
him/her. In the case of impairment of health, such aid may add up to EUR 7,600 
(CZK 200,000).29 

Compensations for victims are, in general, quite low and Czech courts do not 
tend to increase them. As already mentioned above, there are even penal cases 
when the perpetrator has been convicted and sentenced to prison, but no mone-
tary compensation has been awarded to the victim.30

25 According to Section 1/5 of Act No. 349/1999 Coll., on Public Defender of Rights.
26 A. Šabatová, P. Polák, J. Šamánek, M. Urbaníková, Z. Dytrt, J. Nepala, M. Pomikálková, 

M. Stejskalová, M. Zaplatílek, Diskriminace v ČR: Oběť diskriminace a její překážky v přístupu 
ke spravedlnosti (Discrimination in the Czech Republic: The victim of discrimination and its ob-
stacles in access to justice), Public Defender ś of Rights Office, Brno 2015.

27 Section 23 of the Act on Victims of Crimes.
28 Section 23 of the Act on Victims of Crimes.
29 Section 28 of the Act on Victims of Crimes. 
30 Case 3T5/2018, regional court of Plzeň. Quoted by Ministry of Interior, Report on human 

trafficking in the Czech Republic in 2019, Praha 2020. Available at https://www.mvcr.cz/soubor/
osl-zprava-2019-001-pdf.aspx.
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SOFT LAW MEASURES TO COMBAT GENDER-BASED 
VIOLENCE – PREVENTION AS THE MAIN GOAL

As regards prevention, soft law measures have been introduced. “Strategy 
on Gender Equality 2021-2030”31 and “Action Plan of Prevention of Domestic 
Violence and Gender-Based Violence 2019-2022”32 were adopted. Both contain 
specific recommendations on how to tackle VAW.

The Strategy on Gender Equality (hereinafter ‘Strategy’) dedicates one out of 
12 chapters to the topic of ‘Security’, discussing gender-based violence. The strat-
egy defines gender-based violence as “all acts of physical, sexual, psychological, 
economic or other forms of violence that target women because they are women 
or men because they are men, or acts of violence that disproportionately affect 
women or men. Gender-based violence is also considered trafficking in human 
beings for the purpose of sexual exploitation”.33 

The Strategy provides a lot of valuable data on the situation in the field of 
violence against women and domestic violence. Thus, the Czech government is 
aware of the problem and also of insufficient help to potential victims of violence 
against women (e.g. lack of specialized homes or asylum centres for the victims of 
gender-based violence). The Strategy focuses on the 3 main following objectives: 

– Support and streamlining of prevention of gender and domestic violence 
– Improving access to the assistance system for victims of gender-based and 

domestic violence 
– Systematic provision of solutions to gender-based and domestic violence.
Action Plan of Prevention of Domestic Violence and Gender-Based Violence 

(hereinafter Action Plan), similarly to the abovementioned Strategy, provides the 
same definition, as quoted above. It maps the situation in this field in Czechia. 

The Action Plan provides for actions in the field of prevention, focusing espe-
cially on education of children in schools but also, e.g. on further specialized 
education of judges and police, as well as social workers. It also focuses on rais-
ing awareness within the whole society. Several specialized programs, run espe-
cially by NGOs, shall be financed according to the Action Plan. Violence against 
women should be considered while preparing any connected strategic documents. 

A special chapter on protection from violence against women provides for the 
following targets: 

31 Governmental Strategy on Gender Equality 2021-2030, available at: https://www.vlada.cz/
assets/ppov/rovne-prilezitosti-zen-a-muzu/Aktuality/Strategie_rovnosti_zen_a_muzu.pdf.

32 Office of the Government, Akční plán prevence domácího a genderově podmíněného násilí 
na léta 2019-2022 (Action Plan of prevention of DV and GBVAW 2019-2022), Praha 2019. Available 
at: https://www.vlada.cz/assets/ppov/rovne-prilezitosti-zen-a-muzu/Aktuality/AP-DN---grafikaF-
INAL.pdf.

33 Governmental Strategy on Gender Equality 2021-2030, available at: https://www.vlada.cz/
assets/ppov/rovne-prilezitosti-zen-a-muzu/Aktuality/Strategie_rovnosti_zen_a_muzu.pdf, p. 46.
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– Ensuring the availability of specialized services for people at risk of domes-
tic and gender-based violence (outpatient, residential, crisis, terrain);

– Ensuring the availability of specialized services for children – people at 
risk of domestic abuse and gender-based violence (outpatient, residential, 
crisis, terrain);

– Establishing procedures for assessing the risks and needs of victims in the 
framework of the action-relevant professions;

– Ensuring the continuation of uninterrupted free telephone assistance to the 
victims of domestic and gender-based violence;

– Ensuring sufficient attention to the needs of people facing multiple dis-
crimination (discriminated persons with disabilities, migrants, seniors, 
LGBTQ people, etc.). 

RAISING AWARENESS OF VIOLENCE AND TRAINING

In general, in Czechia, there is a low awareness regarding VAW, legal ways 
of protection and prevention. Currently, there is a great need for massive and 
well-thought campaigns raising awareness throughout the whole society and all 
stakeholders. 

At the same time, topics such as gender equality, gender-based violence or 
harassment, or human rights in general, are not the most prioritised issues and the 
funding of relevant activities is usually an issue.

Gender-based violence is one of the financially neglected areas. Hence, it 
requires a substantial amount of funding. In the past years, there appeared several 
calls for grant programmes and project funding. However, the support stays on 
the ad hoc basis and it is reliant on resources such as the Norwegian Funds or 
the EU funds. Lack of action taken by some stakeholders (social partners, police, 
ministries, political representation) seems to be the main obstacle. 

Following recent activities of the Department of Government Office for equal 
treatment of men and women, which involved raising awareness and training, can 
be mentioned. 

In 2020, the Department continued to implement the Action Plan for the Pre-
vention of Domestic Violence. As part of this activity, a conference and a cam-
paign Violence against women and the effects of the Covid19 pandemic were held 
to raise public awareness of the available assistance to those at risk of domestic 
and gender-based violence. Furthermore, the preparation of a public contract for 
the implementation of a sociological survey of the occurrence of sexual harass-
ment in public transport took place.

At the same time, in March 2020, the department began implementing a pro-
ject from the Norwegian Funds for Capacity Building and Methodological Support 
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in the Prevention of Domestic and Gender-Based Violence. The project focuses 
on strengthening the capacity of the system to prevent and combat domestic and 
gender-based violence. In 2020, the project included an international online con-
ference and 28 online workshops at schools to prevent sexual violence among 
children and adolescents. A total of 539 students participated. The training of 
experts based on the educational film Furious34 was also prepared.

Awareness-raising comes especially from the NGOs, media and civil society. 
A positive example of this case is the campaign of the newspaper Deník N focused 
on the topic of sexual harassment.35 In 2020, among other activities, it brought 
testimonies of publicly active Czech women regarding their experience with har-
assment under the hashtag #WeSpoke. Moreover, a Czech online medium released 
a series of articles called Call it femicide!36 aiming at introducing and explaining 
this crime as a large part of the society has never heard the term ‘femicide’. 

The same newspaper, in collaboration with another – Alarm – worked for 
several months on a case of a young famous politician, who had been accused 
of sexually motivated violence against women.37 These findings started serious 
social debate about the issue during the weeks when this report was being written. 

Thanks to the adoption of new legislation, especially the Act on Victims of 
Crime, professionals shall increase their capabilities to identify and address vio-
lence against women. 

At the same time, Czechia is still at the beginning of the road. For instance, 
a lot of women hesitate to report sexual violence they have suffered as the police 
usually do not act in an adequate way and policemen are not trained sufficiently 
to investigate cases of violence against women with enough respect. 

The training provided by the State is not sufficient and only certain profes-
sionals are obliged to undertake training. Thus, the burden of organizing trainings 
lies on the NGOs and civil society that offer their courses to a variety of relevant 
stakeholders. Unfortunately, among judges or civil servants there is not much 
interest in these topics. It would be very useful if participating in an education 
program on gender-based violence and connected issues was obligatory for all 
judges and public servants on a regular basis. 

34 Available at www.zurivec.cz. 
35 N. Deník, Sexuální obtěžování v Česku (Sexual harassment in Czechia), 2020 - website, 

available at: https://denikn.cz/tag/sexualni-obtezovani-v-cesku/.
36 Seznam Zprávy, “Říkej tomu femicida (Call it femicide!)” 2020– news article, available at: 

https://www.seznamzpravy.cz/clanek/rikej-tomu-femicida-co-to-vlastne-je-a-proc-je-potreba-o-
ni-mluvit-133227. 

37 N. Deník, „Chování Dominika Feriho je veřejné tajemství.“ Ženy popsaly traumatizující 
zkušenosti s mladým politikem (Behaviour of Dominik Feri is a public secret. Women described 
traumatising experiences with the young politician), 2021 available at: https://denikn.cz/633350/
chovani-dominika-feriho-je-verejne-tajemstvi-zeny-popsaly-traumatizujici-zkusenosti-s-mla-
dym-politikem/. 



 PREVENTING AND COMBATTING GENDER-BASED VIOLENCE 117

Some of the NGOs experience rejections of their training programs by the 
law enforcement authorities, even though they are offered free of charge. Another 
phenomenon is that the trainings are usually attended by those who are already 
interested in the topics of gender-based or domestic violence. Hence, the courses 
rather serve “to train the trained” and it is very hard to reach those who would 
need it, but who do not show any interest.

NGO´S CRUCIAL ROLE IN COMBATING GENDER-BASED 
VIOLENCE

NGOs provide the victims of gender-based violence and domestic violence 
with complex services, including social, legal and psychological aid. They apply 
a gender-specific approach with respect to particular vulnerabilities of certain 
groups of victims.

The work of the NGOs is crucial in Czechia to effectively prevent gender-based 
violence. Public authorities are happy to support their activities and finance their 
educative and awareness-raising campaigns. In fact, the Ministry of Justice has 
a special fund through which free legal aid shall be provided by the NGOs. There 
are, however, not enough NGOs providing legal aid to fully use this fund. At the 
same time, there is still lack of interest for such legal aid. 

Simultaneously, there is sometimes scepticism towards civil sector and the 
NGOs, often supported by some politicians. This is why establishing new NGOs 
is not so popular, especially in such a ‘controversial’ field like gender-based vio-
lence and its prevention. Still, in the field of gender-based violence, the already 
established NGOs are quite strong and heard by public authorities.38

CONCLUSION

To conclude, the following main obstacles to preventing violence against 
women and domestic violence can be identified, based on this paper:

i. missing gender aspects throughout Czech legislation

Czech legislation tends to be gender-neutral, which is positive in general. 
From research conducted it is also clear that the special needs of women as vic-
tims of violence are not considered, which as well refers to legal practice.

38 Main NGOs are gathered in the Czech Women ś Lobby - https://czlobby.cz/en, a list of NGOs 
acting in the field of domestic violence is available at https://www.mvcr.cz/clanek/dokumenty-na-
sili-neziskove-organizace-poskytujici-pomoc-obetem-domaciho-nasili.aspx. 
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There have been no specific provisions or actions in relation to the specific 
groups of victims. Provisions acknowledging special vulnerability and the needs 
of particular groups are missing. 

Thus, this gap is filled by the work of NGOs and the civil society through 
complex, intersectional services. However, there is lack of holistic action on the 
State level.

Having the status of a vulnerable victim included in the Act on Victims of 
Crime does not help. Still, it is a very important starting point. 

A clear definition of harassment as a form of violence would also help to 
bring the topic further. It would be important to penalize sexual harassment and 
to extend the definition of rape as a crime. 

ii. lack of awareness and education

Even if several initiatives have been already enacted in order to raise aware-
ness and provide specialized education, there is still not enough general awareness 
about gender-based violence and the possibilities to prevent it. This also includes 
legal professions. Judges and lawyers in general (including, e.g. labour inspectors) 
are not enough educated in the matter of violence against women.

iii. political and social climate

The socio-cultural environment in the society, which prevents any legal or 
structural progress and consequently effective preventing and combatting of vio-
lence against women, remains the most important concern. The approach of many 
police officers, prosecutors and judges (who, in majority, are men) still reflects 
sexist stereotypes and victim-blaming is common. 

As a consequence, penalties for violence against women are usually very low. 
Compensation for victims is, in general, quite low and Czech courts do not tend 
to increase it. 

The general societal atmosphere does not support talking publicly about 
GBVAW. Also, the Czech Republic has not really experienced any MeToo move-
ment. Thus, cases of women speaking up about their experiences and trauma are 
rather rare and still stigmatised. 

COULD THE NATIONAL SITUATION BE HELPED FROM 
OUTSIDE?

It is quite clear that a structural change is needed in Czechia. It might be 
a good time to consider international and EU legal instruments and maybe they 
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should be used better so that the national situation could improve. Some changes 
at the EU level might be proposed as well. 

As regards preventing gender-based violence, international law instruments 
seem to be more relevant and, at least, in some EU Member States (for instance 
those that have adopted the Istanbul Convention) more powerful than EU direc-
tives, which tackle the issue of gender-based violence in one way or another. One 
of the reasons for that is the fragmentation of the EU legislation, which might 
lead to neglecting the topic of gender-based violence compared to others when 
implementing the EU law. Provisions on gender-based violence are not so much 
reflected in the implementation of directives, which tackle other, more general 
topics (like migration or gender equality in employment). 

One exception from the above could be the fact that the Act on Victims of 
Crimes was adopted and is quite well applied. This act implements one clear piece 
of EU legislation (Directive 2021/29) on one topic. It represents a milestone in the 
history of Czech legislation. EU Directives have played a key role in the process 
of its adoption.

EU Directives should be probably more demanding to fully oblige the Mem-
ber States to change especially the position of victims of gender-based violence 
and effectively prevent this phenomenon. For instance, Member States shall be 
obliged to provide a clear legal definition of gender-based violence. As the gen-
dered aspect is not mentioned explicitly in the body of directives tackling vio-
lence, Member States are not obliged to take it explicitly into consideration.

In this regard, the EU could have three options for the future: 
it remains with the current measures already adopted – no change would be 

required and international law obligations would take the lead,
it adopts the Istanbul Convention,
it adopts its own instrument, which would unify all the dismantled provisions 

in one piece of law, with clear requirements and obligations. 
The last two options would be painful and could be ‘politically costly’. The 

adoption process of any new piece of law would be probably very long and with 
no certain result, taking into account the current political climate in the EU. 

Still, gender-based violence is such a destructive phenomenon that more pow-
erful legal and non-legal instruments should be adopted and applied across the 
EU in order to help single countries (like Czechia) and therefore Europe as such. 
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GENDER THEORY AND GENDER IDEOLOGY. 
THE CZECH SITUATION

Abstract

The social role of a person, to a large extent imposed by the person’s sex, may change. 
The social role is given by a social construct called gender, while sex is given biologically. 
Gender theory or gender studies is a branch of science exploring sex and gender. Besides 
and in contrast to it, there is gender ideology, or better anti-gender ideology, standing in 
fierce opposition to every mention of gender. Gender theory uses rational arguments, 
anti-gender ideology usually does not. It may be portrayed by the example of the Istanbul 
Convention about violence against women and domestic violence. Its topic is not gender, 
but it uses the word gender from time to time as a useful instrument of gender theory. 
However, the Convention is presented by its opponents as an instrument for spreading 
gender ideology. The Catholic Church or their bishops in the Czech Republic are usually 
of the same opinion, they are also manipulated or are the manipulators themselves. This 
way their opinion does not correspond to the teaching of the Vatican documents and is 
misleading for many Czech Catholics. Nevertheless, the influence of the Catholic bishops 
is diminishing in many aspects, including the question of gender.
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LIBERAL SOCIETY

The situation of the Czech society is different from the situation in many other 
countries, among other things, in the attitude to religion and also to the concepts 
of feminism, equal rights of citizens or LGBT community,1 gender, standing and 
authority of the Catholic Church, etc. The influence of the Catholic Church on 
the society in the Czech Republic is rather limited and is decreasing. This sit-
uation also refers to the impact of the Church spreading the faith. In 2020, the 
Czech bishops conference published statistical data, saying that of the 10.7 mil-
lion inhabitants of the Czech Republic 4,591,000 are baptized in the Catholic 
Church, which stands for 43% of the population. It may be true, but only about 
one-tenth of that number are practising Catholics (about 4% of the population) 
who identify themselves with the Church. It is estimated that in Prague, about 
2% of the population goes to church, and in some parts of Moravia the percentage 
is slightly higher. The Church has, therefore, only a limited chance to influence 
public opinion in matters of sexuality and gender.

GENDER THEORY OR GENDER STUDIES, GENDER IDEOLOGY

From the point of view of sexuality, the human being is almost always either 
masculine or feminine, a man or a woman. The difference is given biologically. At 
birth, the sexuality of a baby is recognized and is given for the whole life. The sex 

1 LGBT community – an acronym for lesbian, gay, bisexual, and transgender grouping of 
individuals, LGBT organizations, and subcultures.
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of a person is also the foundation of the social role he or she will play in society. 
Nevertheless, the situation is much more complicated. 

The social role the person has in society may change and is not given by 
his or her sex once and forever. There are concepts of what a man or a woman 
should look like, how they should dress, what education should be accessible for 
them, what salary they should get, what role in public life they should play, how 
the household duties should be divided, who should look after and educate the 
children, what matrimonial fidelity means for each of them, what the rights and 
duties of each of them are.2 These matters vary in different societies and cultures, 
and they undergo changes in time.

Gender Studies (or Gender Theory) is a branch of science exploring these 
issues.3 Many universities offer such studies in their programme and their research 
results are used by scholars of different branches of science and by different insti-
tutions. They have become a useful instrument for understanding the position of 
men and women in society.

There is a big difference between gender studies or gender theory, on the one 
hand, and gender ideology, on the other.4 One of the features of gender ideology 
is that those who are on the level of gender ideology and are opposed to it are so 
sure about “their” truth that they do not need to use real arguments. They are not 
looking for real facts but are using “their facts” to fight their opponents.

There are two different groups of people speaking or writing about gender. 
One of them underlines gender theory or gender studies. On this level, sociolo-
gists and scholars in general attempt to understand human sexuality and its role in 
the functioning of the society. They are especially interested in the role of women 
in society and in the role of sexual minority groups.

The other group considers gender ideology and they are either its defenders 
or opponents. They either support or criticize it and sometimes they quite fiercely 
attack each other and ascribe false intentions to each other.

For those on the level of gender theory, it is a matter of course. They employ 
it as a useful instrument for their studies and their work. They may be of differ-
ent opinions, but they are open to every discussion. Gender theory is their usual 
instrument in sociology, etc. Those on the level of gender ideology or anti-gender 
ideology are fierce defenders or opponents of every mention of gender. So far, no 
supporters of gender ideology have been identified in the Czech Republic. When 

2 Cf. J. D. Curran, M. C. Renzetti, Ženy, muži a společnost, Praha 2005; M. Fafejta, Sexualita 
a sexuální identita. Sociální povaha přirozenosti, Praha 2016.

3 L. Jarkovská, Gender před tabulí: Etnografický výzkum genderové reprodukce v každod-
ennosti školní třídy, Praha 2014.

4 Cf. A. Oakley A., Sex, gender and society, Aldershot 1972 (Czech transl. A. Oakleyová, 
Pohlaví, gender a společnost, Praha 2000); I. Skopal, Genderová identita jako výsledek sebeiden-
tifikace, Bachelor thesis, Masaryk’s University, Philosophical Facuty, Brno 2021; K. Zábrodská, 
Variace na gender, Praha 2000. More literature about the topic is to be found here: https://www.
kosmas.cz/kategorie/336/gender-studies-feminismus/m (accessed 30 May 2023).
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they are spoken about, they are always foreign authors. They are often quoted, but 
the quotations are usually secondary, because their original publications are usu-
ally not read in the Czech Republic.5 They are sharply criticized by the opponents 
of gender, but the criticism also appears on the level of ideology.

The concept of “gender” in gender theory is value-neutral. It does not have any 
direct religious meaning and has no direct roots in the Bible and God’s revelation, 
either positive or negative. By using this concept people are trying to promote equal 
rights of men and women, equal pay for their equal work, an appropriate role of men 
in educating children, a bigger role for women in politics and public life or in man-
agement of large enterprises, the rights of the LGBT community, and no differen-
tiation in the chances of attaining general or specified education and qualification.

Among other things, by using the term “gender” people express their oppo-
sition against violence against women and their support for the Istanbul Conven-
tion. Domestic violence, mostly against women, is a widespread problem in Czech 
society. More than 90% of the victims are women. Domestic violence usually 
happens in secret, privately, at home. Most often, it is not reported to the police, 
though since 2010 it has been a criminal act. In 2020, there were 8348 phone calls 
to the helpline (Linka pomoci obětem) reporting domestic violence and 1170 cul-
prits were ordered by the police to leave their home for ten days.

Using the term “gender” respects the role of medical doctors and other spe-
cialists in helping individuals with problems in their sexual life, especially, the 
discrepancy between sexuality and the role in society (transsexualism or gender 
dysphoria), homosexuality, etc. It also respects the right in some exceptional cases 
to change sex medically, including a sex reassignment surgery. For the opponents 
of gender ideology, this is the most irritating situation and their major reason for 
their opposition, but in fact it is something of minimal relevance. 

The possibility to have one’s sex changed to correspond to the inner iden-
tity of the person is for some people vital because, as one transwoman said, it is 
impossible to live like this, it means living like a woman with a male body or vice 
versa. For that reason, some transgender persons end up committing suicide.

The opponents of the gender theory attack it saying that it maintains that 
people have total freedom to change their sex and that children should be left to 
decide what sex they want to be, that it is everyone’s arbitrary choice and that 
they should not be told what sex they are. But in fact, though it is difficult to 
assess how many, this may concern a minimal percentage of people. The number 
of those who apply for a medical change of their sex (hormonal or surgical) is 
about 100 a year in the Czech Republic, with over 10,000,000 inhabitants. The 
application must be considered by a commission of the Ministry of Healthcare. 
In 2019, there were 157 applications, of which about 100 were approved and only 

5 Cf. P. Hanáková, Vyvlastněný hlas: proměny genderové kultury české společnosti 1948–1989. 
Praha 2015; P. Janošová, Dívčí a chlapecká identita: Vývoj a úskalí, Praha 2008.
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a small minority (about 3%) required the complete surgical change of sex.6 Those 
persons cannot decide about their sex reassignment surgery at random, as the 
opponents of gender ideology claim. If they make such a decision, it is because it 
is extremely difficult to live in an improper body.

There are many people, especially Catholics, in the Czech Republic who 
believe that the Istanbul Convention is an ideological instrument that puts fam-
ilies in danger. Obviously, they have not read it, because otherwise they would 
have known that it is the other way round. Actually, the Convention supports 
families by trying to prevent violence against women. The Istanbul Convention 
does not use instruments of gender ideology; it only uses the concept of gender 
theory to describe the relationship of women and men.

Gender theory thus appears to provide liberation from the bonds of the cen-
turies-long tradition that limited the rights of women and people representing 
minorities in sexual matters and sexual orientation. Tradition enforced sexual 
roles of the majority or the ruling majority in society and did not allow others to 
behave according to the nature of their personality.7

It is rather surprising that the concept of gender should evoke so much oppo-
sition, especially from the side of Catholics. Gender Studies has been a branch of 
study at several universities in the country since the 90s and this fact has never 
been opposed by the Church, as if the bishops did not notice it, although they are 
usually ideological opponents of the idea of gender. Another example is that there 
are texts and articles in the media speaking about gender or even documents of the 
state authorities concerning gender and they go unnoticed by the bishops.8 It only 
shows that the concept of “gender” is a part of the opinion of the society. It does 
not promote any ideology. So it is interesting why it evokes fierce anti-gender 
reactions on the level of ideology in some cases.

POSITION OF THE CATHOLIC CHURCH AND OF THE POPE

In 2019 (under Pope Francis), the Congregation for Catholic Education in the 
Vatican published the document “Male and Female He Created Them: Towards 

6 https://www.irozhlas.cz/zpravy-domov/lgbt-transgender-zmena-pohlavi-cesko-gay-pride-
operace-hormonalni-lecba_2108011106_hyh.

7 Cf. P. Bourdieu, Nadvláda mužů, Praha 2000; J. Butlerová J., Závažná těla. O materialitě 
a diskursivních mezích „pohlaví“, Praha 2016; N. Cibulková, Gender v literatuře - teorie a rozbor 
vybraných textů, České Budějovice, Jihočeská univerzita, Fakulta Pedagogická 2013.

8 For instance, an article concerning among other things gender was published on 9 February 
2021 on the internet server Novinky. It is called Ministerstvo školství bojuje proti genderové 
nerovnosti. Dotknout se to může i učebnic(The Ministry of Education is Fighting Gender In-
equality. It May Even Touch Textbooks). And there is no reaction from the side of the Church 
representatives to it. 
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a path of dialogue on the question of gender theory in education”.9 The docu-
ment is intended for the general public as an instrument to help guide Catholic 
contributions to the ongoing debate about human sexuality and to address the 
challenges that emerge from the gender ideology. So far it is the only Vatican 
document devoted exclusively to gender questions.

The document makes a clear distinction between the “ideology of gender” 
and the “theory of gender developed by the human sciences” which may also be 
called “gender theory”. Gender theory is taken seriously by the Church authori-
ties as a theory trying to achieve a deeper understanding of the sexual difference 
between men and women; gender ideology is, on the contrary, criticized as trying 
to look absolute and unquestionable. The document says:

“If we wish to take an approach to the question of gender theory that is based on 
the path of dialogue, it is vital to bear in mind the distinction between the ideology 
of gender, on the one hand, and the whole field of research on gender that the hu-
man sciences have undertaken, on the other. While the ideologies of gender claim 
to respond, as Pope Francis has indicated, ‘to what are at times understandable as-
pirations’, they also seek ‘to assert themselves as absolute and unquestionable, even 
dictating how children should be raised’, and thus preclude dialogue. However, other 
work on gender has been carried out which instead tries to achieve a deeper under-
standing of the ways in which sexual difference between men and women is lived out 
in a variety of cultures. It is in relation to this type of research that we should be open 
to listen, to reason and to propose”. (Article 6)

The document of the Catholic Church warns against excesses of gender ideol-
ogy. This and other documents of the Church respect freedom of conscience and 
also freedom of expression of the person’s gender identity, supporting the feminist 
movement for equal rights, among other things.10

The document goes on to point out that “some positions that could provide 
points of agreement” within the framework of gender research, positions which 
have “the potential to yield growth in mutual understanding” (Article 15). One 
area of possible agreement, it suggests, “is the need to educate children and young 
people to respect every person in their particularity and difference, so that no 
one should suffer bullying, violence, insults or unjust discrimination based on 
their specific characteristics (such as special needs, race, religion, sexual ten-
dencies, etc.)” (Article 15). The specific characteristics may also include gender 
differences and characteristics, sexual orientation, etc. which are accepted by the 

 9 http://www.educatio.va › cec › 19_0997_INGLESE.
10 Needless to say, left out of the discussion here is the question of priestly ordination, accessi-

ble in the Catholic Church only to men and not to women. It appears that the time has not yet come 
for a discussion of this topic in the Catholic Church.
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Church authority as a matter of fact.11 This way, fundamentalist attitudes sticking 
to unhealthy views of the previous centuries are dismissed.

The text continues, “Essentially, this involves educating for active and respon-
sible citizenship, which is marked by the ability to welcome all legitimate expres-
sions of human personhood with respect” (Article 15).

The “legitimate expressions of human personhood” undoubtedly include gen-
der variations of human sexuality. “Active and responsible citizenship” and “the 
ability to welcome all legitimate expressions of human personhood” presuppose 
accepting gender differences between men and women.

As another example, the document speaks about “a further positive devel-
opment” that is the “values of femininity” found in contemporary reflections on 
gender. In particular, it speaks about the willingness of women to dedicate them-
selves in a special way to human relationships, especially for the benefit of the 
weakest. This is a contribution that enriches human relationships and spiritual 
values “‘beginning with daily relationships between people’. Because of this, 
society owes a significant debt to the many women ‘who are involved in the var-
ious areas of education extending well beyond the family: nurseries, schools, 
universities, social service agencies, parishes, associations and movements’. (John 
Paul II, Letter to Women, 29 June 1995, 9)” (Article 17).

The document emphasises “the legitimate aspirations of Catholic schools to 
maintain their own vision of human sexuality, in keeping with the right of fami-
lies to freely base the education of their children upon “an integral anthropology”, 
capable of harmonizing the human person’s physical, psychic and spiritual iden-
tity. In fact, a democratic state cannot reduce the range of education on offer to 
a single school of thought …” (Article 55), in our case denying the existence of 
the difference between gender and sex. Of course, there are also points of criti-
cism but, on the whole, gender theory is accepted positively by the authority of 
the church.

POSITION OF THE BISHOPS AND CLERGY IN THE  
CZECH REPUBLIC

The position of most of the Czech bishops is different from the teaching of 
the Pope and of the Congregation for Catholic Education in this matter. They are 
opposed to the very concept of “gender”, arguing that God created human beings 
as male and female and this is the natural and unchangeable order of being for 

11 Cf. S. Goertz (ed.), „Wer bin ich, ihn zu verurteilen?“ Homosexualität und katholische 
Kirche, Freiburg 2015; K. T. Kelly, New directions in Sexual Ethics. Moral Theology and the 
Challenge of AIDS, London 1998.
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people. When gender theory argues that gender is a social construct and may even 
be changed in society, it is, according to them, standing against the order and will 
of God.12

One of the topics of criticism is the Istanbul Convention. It was adopted on 
7 April 2011 by the Council of Europe Committee of Ministers. When the Czech 
Republic signed the Convention on 12 May 2016, it was one of the last member 
states of the EU to do so. To this day, the Convention has not been ratified by 
the Czech Republic and the ratification is refused by many traditional Catholics. 
According to them, the ratification should be refused because it would mean pro-
moting gender ideology, which they consider dangerous and deplorable.

The problem is that the critics of the Istanbul Convention operate with gender 
ideology, while the Convention itself is on the level of gender theory. Any commu-
nication between ideology and theory is extremely difficult or even impossible.

The concrete reason for the opposition against the Convention is that it oper-
ates with the concept of gender, expressing the fact that it is a social construct 
and is different from sex, which is given biologically. The notion of “gender” is 
explained in the Convention, Chapter I: “‘gender’ shall mean the socially con-
structed roles, behaviours, activities and attributes that a given society considers 
appropriate for women and men”.

One of the events at which the opposition to the Istanbul Convention, the 
differentiation between sex and gender and the concept of gender was publicly 
expressed was in a sermon by Professor Petr Piťha on 28 September 2018 in the 
Prague cathedral.13 The Convention was presented in the sermon as a dangerous 
piece of ideology that was intended to lead to the rule of homosexuals in society, 
taking children away from families and sending people to concentration camps. 
Professor Piťha said:

“Your families will be broken up and dispersed. It will be sufficient for that you say 
to your children that man and woman are not the same.
They will take your children and not tell you where they hid them, where they were 
sold, where they are prisoners. False accusation is enough.
Determining the sex of your newborn baby by looking into their lap will be cancelled.
Your child itself will decide on their own sex, so you will be obliged to educate them 
sexlessly and you will not be able to give them even a name.
For every disagreement you will be deported to the remedial labour camps of an 
extermination character!

12 Cf. Pastoral letter of the bishop of České Budějovice Vlastimil Kročil to 24th Sunday of the 
year (18 Sept. 2019) (Pastýřský list českobudějovického biskupa Vlastimila Kročila k 24. neděli 
v mezidobí (18 September 2019)) Collective letter of the bishops of Czech and Moravian dioceses 
at the occasion of the approval of the so called Istanbul Convention (12 May 2018) (Společný list 
biskupů českch a moravských diecézi ke schvalování tzv. Istanbulské úmluvy (12 May2018)).

13 Prof. Petr Piťha is a priest, a pedagogue and a former minister of education, an advisor of the 
Archbishop of Prague, the provost of the Collegial Chapter of All Saints at Prague Castle, a Cha-
plain of His Holiness the Pope, an author of many publications.
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Homosexuals will be declared superior as the ruling class, you will belong to the 
inferior auxiliary class and work according to the instructions of powerful elites that 
will determine what is and what is not allowed to be said. 

You will stand under all animals who proliferate sexually, because the laws that will 
be introduced are not valid for cats, frogs and insects”.14

The Istanbul Convention was described as dictatorial and the authors were 
accused of Nazism and Marxism. All these accusations could be considered as 
a joke, but they were meant most seriously.

The sermon evoked criticism from, for example, Prof. Tomáš Halík,15 but it 
was also supported by Cardinal Dominik Duka, the Archbishop of Prague, who 
identified himself with it, as did his Vicar-General, Jan Balík.

This is an example of manipulating the public opinion of the Catholic Church 
in the Czech Republic and the attitudes of individual Catholics from the side of 
bishops and priests. It is either their conscious manipulation or they have been 
manipulated themselves.

Since 2020, the Czech bishops have been silent and no bishops’ document 
on the topic of gender has been published. In the Czech Parliament in July 2023, 
a discussion was continuing about the proposed law permitting concluding mat-
rimony between two persons of the same sex, but there was no protest and no 
comment from the side of the Czech bishops.

The only document saying “no” to the permission of blessing to pairs of the 
same sex in evangelical churches was published as internal, non-public informa-
tion for priests explaining a Vatican document in June 2021. The position of the 
Catholic Church in this country and the difference from that of the evangelical 
churches is clear, but the bishops have not added anything to the vivid discussion 
in public and the Parliament since then.

POSITION OF LAY CATHOLICS

Many Catholics obedient to their bishops also oppose the concept of gen-
der without realizing the difference between gender theory and gender ideology. 
Their opposition against it appears, for example, in their rejection of the Istanbul 
Convention, although it deals with a completely different sphere of problems, that 

14 Translation https://moslblog.wordpress.com/2018/11/18/catholic-church-vs-istanbul-co-
nvention-2/amp/.

15 Prof. Tomáš Halík, a well-known personality in the Czech society and Church, is a Czech Ro-
man Catholic priest, philosopher, and theologian. He is a professor of Sociology at the Charles Uni-
versity in Prague, parish priest of the Academic Parish based in Salvator Church in Prague, and 
president of the Czech Christian Academy.
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is violence against women. Many Catholics signed the petition against ratification 
of the Istanbul Convention because it uses the word “gender” – though gender is 
not its topic. Those who signed the petition obviously have not read the Conven-
tion but are manipulated by fake news spread by the representatives of the Church 
in the Czech Republic.

The anti-gender ideology was spread in the Czech Republic to a large extent 
by a German author Gabriele Kuby16 in a series of public lectures and her book The 
Global Sexual Revolution: Destruction of Freedom in the Name of Freedom.17 It 
is very much responsible for the Czech public anti-gender attitude and the mixing 
of the concepts “gender theory” and “gender ideology”. Her book is not a theo-
logical one, though it may seem so. Kuby herself is not a theologian and she is an 
enthusiastic convert who thinks that the “traditional” world with its “traditional” 
values is disappearing and she is trying to save it. The whole book bears the char-
acteristics of fake news, but many Catholics trust it.

ARGUMENT OF BIBLICAL TEXTS

Some Catholics often repeat the so-called proof that there are only males and 
females and no other variation of sexuality may exist.18 For them, the social roles 
of femininity and masculinity are given biologically. The alleged proof for it is 
the words in Genesis 1 that God created man as male and female. Of course, these 
words do not prove anything about the social role of sex or the will of God in the 
issue of transgenderism and chances to change one’s sex; the question of trans-
genderism is not dealt with in the Bible at all, as it is a modern issue and was not 
known until modern times. The Bible does not say a single word about it, although 
transgender persons existed in the time when the Bible was written.19 At the same 

16 Gabriele Kuby, born in 1944, was a German student of sociology in 1967, a year of upheaval 
and rebellion among students. She completed her Master’s degree, following which she worked 
as a translator, journalist and lecturer for twenty years. After her conversion to the Catholic faith 
in 1997, she became an author of 11 books on spiritual and political issues and an international 
speaker.

17 German original: Die globale sexuelle Revolution. Zerstörung der Freiheit im Namen der 
Freiheit Kisslegg 2013. The English translation was published at LifeSite/Angelico Press in 2015. 
The book was translated into Czech and published by Kartuziánské nakladatelství in 2014. See 
also: G. Kuby, Ausbruch zur Liebe. Für junge Leute, die Zukunft wollen, Kislegg 2005; G. Kuby, 
Die Gender Revolution. Relativismus in Aktion, Kisslegg 2007.

18 See more on the topic in: S. Müller, P. J. Morciniec, Sexualpädogogik. Anregugen zum We-
iterdenken, Wien 2021.

19 http://www.symposion.com/ijt/benjamin/appendix_c.htm (13 December 2021); see also 
https://en.wikipedia.org/wiki/Timeline_of_transgender_history2 (13 December 2021) giving 
a large list of further literature.
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time, there is no word in the Bible saying that the existence of transgender persons 
would be in contradiction to the will of God. The concept of gender went much 
further than the horizon of thinking of people in the time when the biblical texts 
were written down.

It is the same with the concept of homosexuality as one possible sexual orien-
tation. The Bible does not say a single word about it. It only mentions homosexual 
“behaviour”. The concept of homosexuality as an “orientation” appeared for the 
first time in literature in 1869.20 When the Bible prohibits homosexual behaviour, 
it does not know about homosexual orientation and it does not know that two per-
sons of the same sex may behave sexually because they love each other.

CONCLUSION

In the matters of support for female rights, gender equality, rights of the 
LGBT minority, the Istanbul Convention etc., the role of the majority of the Czech 
Catholic hierarchy is more negative than positive. From the point of view of the 
general society, it is, therefore, a positive development that the influence of most 
of the Czech bishops and part of the clergy on the public opinion is very small and 
diminishing. This is a rather critical view of the role of the Catholic Church, but 
it only concerns one aspect of her influence on the society and one aspect of the 
Church morality. There are other aspects that are useful and meaningful not only 
for Christians but for the society as a whole.

It is obvious that the future of the Church and of the society is going to be 
one of equal rights and gender equality, of equal rights for all gender and sex 
groups. Nevertheless, it is also obvious that this goal may be not reached in the 
near future.
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Although Pope John Paul II taught through his apostolic letter Ordinatio Sacerdotalis 
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1. INTRODUCTION

Pope John Paul II, through his apostolic letter Ordinatio Sacerdotalis, taught 
in 1994 in a definitive manner that the Catholic Church is unable to ordain women 
to priesthood. However, that document did not address the question whether 
women could be ordained as deacons in the Catholic Church. Recently, Pope 
Francis, while answering the questions during the final session of the Union of 
International Superiors General’s (UISG) meeting held in Rome on 13 May 2016, 
said that he would like to study through the Congregation for the Doctrine of 
Faith whether there could be ordained deaconesses in the Catholic Church.1 This 
answer and his ensuing act by which he created a commission to study the mat-
ter2 has created a renewed interest among many within and outside the Catholic 
Church to look into the Canon Law of the Catholic Church to see the place and 
role of women in it. Unfortunately, the commission could not recommend the 

1 Cf. https://zenit.org/articles/pope-calls-for-commission-to-study-possibiliy-of-women-dea-
cons/ (accessed 28 May 2023); https://zenit.org/articles/full-text-of-popes-q-and-a-with-women-
religious/ (accessed 23 May 2023).

2 https://zenit.org/articles/pope-institutes-commission-to-study-the-diaconate-of-wom-
en/ (Zenit news, 2 August 2016; accessed 23 May 2023); http://www.bbc.com/news/world-eu-
rope-36951554 (accessed 23 May 2023); https://cruxnow.com/vatican/2016/08/02/pope-taps-pro-
women-deacon-advocates-new-commission/ (accessed 22 May 2023); It is noteworthy that the 
committee is headed by Archbishop Luis Francisco Ladaria Ferrer, the secretary of the Congre-
gation for the Doctrine of Faith and the committee includes six men and six women. They are: 
Rev. Robert Dodaro, President of Augustinianum in Rome, Piero Coda (Gregorianum, Rome), 
Santiago Madrigal Terrazas SJ (Madrid), Karl-Heinz Menke (Bonn), Bernard Pottier SJ (Brus-
sels), Aimable Musoni SDB (Salesianum, Rome), Phyllis Zagano (Hofstra University, USA), Nuria 
Calduch-Benages from Spain, Francesca Coccini (La Sapienza, Rome), Michelina Tenaci (Rome), 
Mary Malone SFA (Rector, Antonianum, Rome) and the German Professor Marianne Schlosser. 
The inclusion of the American Professor Phyllis Zagano, who recently vehemently argued through 
an article published in Harvard Bulletin in favour of ordaining women as deacons in the Catholic 
Church is a clear indication that the Pope has taken this issue in a very serious manner. Cf. http://
bulletin.hds.harvard.edu/articles/summerautumn2015/ordain-catholic-women-deacons (accessed 
23 May 2023); https://www.washingtonpost.com/news/acts-of-faith/wp/2016/08/02/this-new-
committee-will-study-female-deacons-in-the-catholic-church/ (accessed 23 May 2023).
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institution of deaconesses within the Catholic Church in its report. However, it 
has not categorically closed the possibility of its re-introduction either.

The Code of Canon Law (1983) of the Latin Church and the Code of Canons 
of the Eastern Churches (1990), the two law books of the Catholic Church, have 
clearly articulated the fundamental rights and duties of every Christian faithful 
in the Catholic Church. In these codes of canon law, there is a clear and evident 
departure from the pre-conciliar understanding, albeit without doctrinal founda-
tion that women were not equal to men. This study analyses critically the place 
and role of women in the Catholic Church primarily based on the canonical lit-
erature. In fact, one can see clearly that the Catholic Church has travelled a long 
way in her awareness, understanding and articulation of the fundamental rights of 
women in the post-Vatican II reform of her canon law and now she places women 
on par with men regarding the fundamental rights and duties.

2. THE PLACE AND ROLE OF WOMEN IN THE CATHOLIC 
CHURCH ACCORDING TO CIC 1917

To understand the place given to women in the Church according to the Code 
of Canon Law of 1917, one has to study the Code from two perspectives, namely, 
from the treatise about the faithful in general and in the section on laity in particu-
lar, and also by looking into the section on religious.

2.1. THE RIGHTS AND DUTIES OF LAY PERSONS IN CIC 1917

The Pio-Benedictine Code of Canon Law of 1917 did not deal with the rights 
and duties of the Christian faithful in a specific manner. Although the Code 
divided the people of God into clergy, laity and religious, the section on laity 
contained only two canons (cc. 682-683). Whereas the first canon reiterated the 
right of the laity to receive from the clergy “according to the norm of ecclesiasti-
cal discipline” spiritual goods (CIC 1917, c. 682), the second one forbade the laity 
from wearing the clerical habit, with certain exceptions.

It read thus: “It is not permitted for laity to wear clerical habit, unless it con-
cerns either a student in a Seminary or others aspiring to orders as described in 
Canon 972, § 2, or those laity legitimately dedicated to the service of a church 
while they are in the church or are outside of it taking part in some ecclesiastical 
ministry”.

From these two canons, it is evident that there is no positive articulation of 
the role and rights of the laity in that pre-Vatican Code of Canon Law and the role 
of women also does not find a place in that section. Though not in the section 
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on laity, there is yet another reference to laity in CIC 1917 c. 1342, § 2 and it is 
again a prohibition: “All laity are forbidden to preach in churches, even religious”. 
Another reference to the faithful in CIC 1917 c. 1348 is also a duty: “The faith-
ful are to be diligently warned and encouraged to be present frequently for holy 
sermons”. Likewise, CIC 1917 c. 1496 stipulated: “The Church also has the right, 
independently of civil power, of requiring from the faithful what is necessary 
for divine cult, the honest sustenance of clerics and other ministers, and for the 
remaining ends proper to her”. From these three canons it is clear that the 1917 
Code of Canon Law lacked a positive vision and presentation of lay persons in the 
Church and it did not have a section on the rights proper to lay persons. 

2.2. RIGHTS AND DUTIES OF WOMEN RELIGIOUS VIS-À-VIS MEN 
RELIGIOUS IN THE PIO-BENEDICTINE CODE

The discrimination of women in CIC 1917 is evident in the section on religious 
(cc. 487-681). This section has numerous canons on women religious which do not 
have counterparts. In many instances, where the men religious were given the 
freedom to govern themselves having the rightful autonomy, the women religious 
were at the receiving end. A close reading of the canons of this section would give 
one the impression that the Catholic Church of that time really doubted whether 
the women were able to govern themselves! 

According to CIC 1917 c. 500, §3, through an apostolic indult it was permitted 
for a religious institute of men to have a religious institute of women subjected to 
it. CIC 1917 c. 506, §1, while legislating regarding the major superior of religious 
institutes of men, did not stipulate that such an election is to be presided over by 
the local Ordinary. However, §3 of the same canon stipulated that similar election 
in a religious institute of women shall have his presence in person or through 
another as the president of the election. Regarding the obligation of visitation by 
the local Ordinary, given in CIC 1917 c. 512 too discrimination existed between 
the norms regarding the visitation of houses of women and men. According to 
CIC 1917 c. 517, there was the obligation on the part of religious institutes of 
pontifical right of men to have a procurator general designated “who conducts the 
affairs of his religious institute before the Holy See”. However, the women reli-
gious institutes of pontifical right were not given this provision. Similarly, where 
the men religious were permitted to invest their money according to the proper 
law of their institute, CIC 1917 c. 533 directed that the women religious needed 
the permission of the local ordinary for such investments.

It may sound strange to the reader that CIC 1917 c. 544 stipulated differently 
regarding the qualities required for the admission of male and female aspirants. 
§7 of the canon stated: “Women, finally, should not be received unless there has 
been an accurate investigation of their character and morals...”. One might wonder 
why this is something specific for women alone!
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Another discriminatory law was regarding dowry in religious institutes. CIC 
1917 cc. 547-551 legislated this matter. In fact, CCEO cc. 488 §4 and 545 §4 are 
also about dowry. However, unlike in these post-Vatican canons where the word 
dowry applies to both sexes, the need of dowry was only for women religious in 
the Pio-Benedictine code. 

The office of the novice master is another discriminatory agent that existed in 
CIC 1917. Unlike CIC 1983 and CCEO which envisage a member of the religious 
institute to be the director/directress of the novices, the 1917 code (c. 559) used 
the term Novice Master (Magister) and his associate (socius) implying that even 
in the religious institutes of women there should be Novice Masters and that the 
women members of their own institute were not sufficient to give adequate for-
mation to their novices (cf. cc. 559, 560, 562 and 563).

Likewise, the canons on cloister in CIC 1917 cc. 600 and 602 also discrimi-
nated against women though one may argue that it was for the better protection 
of women religious. However, this argument fails before canon 602 which stated 
thus: “The cloister of monasteries of nuns must be closed so that, to the extent 
possible, no one in it or from it has an external view of persons”.

3. FUNDAMENTAL RIGHTS OF WOMEN ACCORDING TO 
CIC 1983 AND CCEO

The fundamental rights and duties of women in the Catholic Church are not 
directly and explicitly enlisted in the Code of Canon Law of 1983 and in the Code 
of Canons of the Eastern Churches. However, for the first time in the history of 
canonical legislation, both codes have got a section on the rights and duties of 
Christian faithful and since they were formulated as part of a project called Lex 
Ecclesiae fundamentalis, the canons in this section have got a lot of similarity. 
These canons do not distinguish between the rights and duties of men and women 
in the Church and hence all the rights enlisted in the canons are equally valid for 
both sexes.

3.1. RIGHTS AND DUTIES OF CHRISTIAN FAITHFUL ACCORDING 
TO CIC 1983

The Code of Canon Law of 1983 is divided into seven books, of which the 
second one is entitled The People of God. This book is divided into three parts: 
1. Christ’s Faithful, 2. The Hierarchical Constitution of the Church, and 3. Insti-
tutes of Consecrated Life and Societies of Apostolic Life. The first title of the 
first part of this book is entitled The Obligations and Rights of All Christ’s Faith-
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ful (cc. 208-223). The term Christ’s faithful (Christifideles) denotes all baptized: 
“Christ’s faithful are those who, since they are incorporated into Christ through 
baptism, are constituted the people of God...” (CIC c. 204 §1). Hence, this term is 
used in the Code to denote the People of God without distinguishing them based 
on their particular status or office in the Church.

The opening and most important canon in the above section is CIC c. 208 
which reads thus: 

Flowing from their rebirth in Christ, there is a true equality of dignity and action 
among all of Christ’s faithful. Because of this equality they all contribute, each ac-
cording to his or her own condition and office, to the building up of the Body of 
Christ.

This canon is not an invention of the Code of Canon Law of 1983. In fact, it 
is the reiteration of the teachings of the Second Vatican Council. In fact, Lumen 
Gentium n. 32 teaches as follows:

There is, therefore, no inequality in Christ and in the Church, with regard to race 
or nation, social condition or sex, because “there is neither Jew nor Greek, there is 
neither slave nor free, there is neither male nor female; for you are all one in Christ 
Jesus” (Gal 3:28; cf. Col. 3, 11).

Likewise, in Gaudium et Spes, n. 29, we read thus:
Since all men and women possessed of a rational soul and created in the image of 
God have the same nature and the same origin, and since they have been redeemed 
by Christ and enjoy the same divine calling and destiny, the basic equality which they 
all share needs to be increasingly recognized.

Not everyone is identical in physical capacity and in mental and moral resources. But 
every type of discrimination affecting the fundamental rights of the person, whether 
social or cultural, on grounds of sex, race, colour, class language or religion, should 
be overcome and done away with, as contrary to the purpose of God.

It is evident that since there is a “true equality of dignity and action” as rec-
ognized and reiterated in this canon following the lead given by LG 32 and GS 29, 
then there is no place for discrimination against women in this Code. Hence, the 
absence of a specific section on the rights and duties of women is to be considered 
not as a deficiency in it, but as an advancement from the earlier one.

This canon also complies very well with Article 1 and 2 of the Universal Dec-
laration of Human Rights of 1948.3 Article 1 of this Declaration reads thus: “All 
human beings are born free and equal in dignity and rights...”. Article 2 states:

3 Cf. I. Brownlie, G. S. Goodwin-Gill, Basic Documents on Human Rights, Fourth Edition, 
Oxford 2002, pp. 18-23, here at 19.
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Everyone is entitled to all the rights and freedoms set forth in this Declaration, with-
out distinction of any kind, such as race, colour, sex, language, religion, political or 
other opinion, national or social origin, property, birth or other status...4

After having affirmed the fundamental equality of everyone in the Church 
irrespective of sex or status in CIC c. 208, CIC cc. 209-223 enlist the rights and 
duties of every Christian faithful, without distinguishing them as man or woman, 
nor as clerics, religious or lay persons.5 James A. Coriden, a noted canonist, cat-
egorizes these rights as human rights, ecclesial rights, ecclesiastical rights and 
communal rights.6 Coriden writes:

The basic human rights include the rights to life, liberty, equality, privacy, move-
ment, marriage and family, freedom of thought, conscience and religion, opinion and 
expression, assembly and association, work, ownership of property and education.

These fundamental human rights are not lost by a person’s baptism into the church. 
They remain, and many of them are explicitly acknowledged by the church....

Some human rights are qualified or limited because of their exercise within the church. 
For example, while the canons recognize the right and duty of the faithful to make their 
opinions known to their pastors, the people are urged to do so keeping in mind the faith 
and moral teachings of the church and with reverence for their pastors.7

The rights mentioned in the Code include access to the Word of God and to the 
sacraments of the Church (c. 213), the right to worship according to the prescripts 
of their own rite (c. 214), the right to one’s own form of spiritual life (c. 214), the 
right to found and direct associations for the purpose of charity or piety or for the 
promotion of Christian vocation in the world (c. 215), the right to promote or sus-
tain apostolic action (c. 216), the right to a Christian education (c. 217), the right 
to a just freedom of enquiry and of expressing the opinion prudently (c. 218), the 
right to be free from any kind of coercion in choosing a state of life (c. 219), the 
right to good reputation (c. 220), the right to legitimately vindicate and defend 
the rights or in other words the right to self-defence (c.221), the right to be judged 
according to the prescripts of the law applied with equity (c. 221), the right not to 
be punished with canonical penalties except according to the norm of law (c. 221), 
the right to marry in the Church (c.1058), and the right to Christian burial (c. 1176, 
§1).8 However, CIC c. 223§1 reminds that “in exercising their rights, the Christian 
faithful, ... must take into account the common good of the Church, the rights of 
others and their duties toward others”, and in CIC 223 §2, we are reminded that 

4 Ibid.
5 For a detailed treatise on these rights, cf. J. A. Coriden, The Rights of Catholics in the 

Church, New York 2007, pp. xiv+145.
6 Ibid, pp. 8-10.
7 Ibid, p. 9.
8 Regarding a detailed analysis of these rights, cf. J. Pudumai Doss, Freedom of Enquiry 

and Expression in the Catholic Church: A Canonico-Theological Study, Bangalore 2007, pp. 5-15.
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“in view of the common good, ecclesiastical authority can regulate (moderari 
potest) the exercise of rights which are proper to the Christian faithful”.

The duties of all Christian faithful include the duty to maintain communion 
with the Church (c. 209), the duty to lead a holy life (c.210), the right and duty to 
work «so that the divine message of salvation more and more reaches all people in 
every age and in every land» (c. 211), the duty to “follow with Christian obedience 
those things which the sacred Pastors, inasmuch as they represent Christ, declare 
as teachers of the faith or establish as rulers of the Church” (c. 212, § 1), the duty 
“assist with the needs of the Church so that the Church has what is necessary for 
divine worship, for the works of the apostolate and of charity, and for the decent 
support of ministers” (c. 222, §1), and the duty to promote social justice and to 
assist the poor from their own resources (c.222, §2).

3.2. RIGHTS AND DUTIES OF CHRISTIAN FAITHFUL ACCORDING 
TO CCEO

The Code of Canons of the Eastern Churches (CCEO) promulgated in 1990 
by Saint John Paul II is the common code of all the Eastern Catholic sui iuris 
Churches and is divided into thirty titles and its first title is “The Rights and Obli-
gations of All the Christian Faithful” (cc. 7-26). This section is almost identical 
with CIC cc. 208-223, except for the slight change present in CCEO c. 17, which 
states that “the Christian faithful have the right to worship God according to the 
prescriptions of their own Church sui iuris” (cf. CIC c. 214), and for the stipulation 
in CCEO c. 12, §2 that the Christian faithful “are to fulfill with great diligence 
their obligations to the universal Church and to their own Church sui iuris”. Its 
parallel canon in the Latin code is CIC c. 209, §2 reads thus: “With great dili-
gence they are to fulfil the duties which they owe to the universal Church and the 
particular Church to which they belong according to the prescripts of the law”. In 
fact, the term particular Church refers to the Diocese in CIC, whereas the term 
Church sui iuris is much more than that (cf. CCEO c. 27). It is to be observed that 
in CCEO too, the section on rights and duties of Christian faithful does not enlist 
any special right or duty of women in the Church. To put it differently, every right 
that is recognized by the code for a male Christian faithful is equally present for 
a woman Christian faithful too in the Eastern Code as it is the case in the Latin 
Code of 1983.

3.3. RIGHTS AND DUTIES OF LAY PERSONS ACCORDING TO CCEO 
AND CIC 1983

Whereas the 1917 Code of Canon Law did not present the lay persons in any 
positive and affirmative mode, both CIC 1983 and CCEO present the lay per-



 THE PLACE AND ROLE OF WOMEN IN THE CATHOLIC CHURCH... 141

sons with a positive outlook. In fact, the Eastern Code has an entire title on “Lay 
Persons”: Title XI. The opening canon in this title, CCEO c. 399 defines the lay 
persons thus:

The designation of “lay persons” is applied in this Code to the Christian faithful 
whose proper and specific quality is secularity and who, living in the world, partic-
ipate in the mission of the Church, but are not in sacred orders nor ascribed in the 
religious institute.

With this definition, where a lay person is identified as one who is not in 
sacred order and not ascribed to a religious institute, the Eastern Code has made 
a tripartite division of the people of God as clergy, laity and religious. This tripar-
tite division is apparently absent in CIC, where the division of the people of God 
is said to be bipartite: namely, as clergy and laity.9 CIC c. 207 states thus:

§1. By divine institution, there are among the Christian faithful in the Church sacred 
ministers who in law are also called clerics; the other members of the Christian faith-
ful are also called lay persons.

§2. There are members of the Christian faithful from both these groups who, through 
the profession of the evangelical counsels by means of vows or other sacred bonds 
recognized and sanctioned by the Church, are consecrated to God in their own spe-
cial way and contribute to the salvific mission of the Church; although their state 
does not belong to the hierarchical structure of the Church, it nevertheless belongs to 
its life and holiness.

CCEO cc. 400-409 and CIC cc. 224-231 enumerate the rights and duties spe-
cific to the lay persons. There again, there is no distinction between men and 
women regarding their rights and duties and hence, every right mentioned in these 
sections are the rights of women in the Church.

3.3.1. RIGHTS AND DUTIES OF LAY CHRISTIAN FAITHFUL ACCORDING 
TO CIC 1983

CIC c. 225 §1 states that the lay persons “are bound ... to work so that the 
divine message of salvation is made known and accepted by all persons every-
where in this world”. In other words, laity has the obligation to take part in the 

9 J. M. Pampara, Place and Role of Consecrated Persons in the Church According to Lumen 
Gentium and the Codes of Canon Law, (in:) S. Chackalackal (ed.), Consecrated Life for a Trans-
formed World, Bangalore 2016, pp. 117-134; I. Žužek, Bipartizione o tripartizione dei Christi-
fideles nel CIC e nel CCEO, (in:) idem, Understanding the Eastern code, “Kanonika”, Vol. 8, 
Rome 1997, pp. 328-353; J. M. Pampara, Fundamental Rights and Duties of Women in the Catholic 
Church: A Study based on the Code of Canons of the Eastern Churches and the Code of Canon 
Law, “Journal of Dharma” 2016, Vol. 41, No. 4, pp. 389-414; J. M. Pampara, Fundamental Rights 
and Duties of Women in the Catholic Church: A Study based on the Code of Canons of the Eastern 
Churches and the Code of Canon Law, (in:) J. Nandhikkara (ed.), Feminine Genius: Perspectives 
and Projects, Bangalore 2016, pp. 325-350.



142 JAMES MATHEW PAMPARA

mission of the Church. The canon continues: “This obligation is even more com-
pelling in those circumstances in which only through them can people hear the 
gospel and know Christ”. Though this canon is presented as an obligation of the 
lay Christian faithful, indirectly it contains a right of every lay person, whether 
man or woman, to be a missionary. The second paragraph of the same canon 
places a unique obligation on the part of the laity; namely, “the duty to imbue and 
perfect the order of the temporal affairs with the spirit of the gospel” (CIC c. 225, 
§2). The lay persons who live in marital state have also the duty “to work through 
marriage and family to build up the people of God” (CIC c. 226, §1). They also 
have the duty to give Christian education to their children “according to the doc-
trine handed on by the Church” (c.226, §2). They also have to heed the doctrine 
set forth by the magisterium of the Church (c. 227).

The rights of lay men and women include the right to educate their own chil-
dren (c. 226, §2) and the right “to have recognized that freedom which all citizens 
have in the affairs of the earthly city” (c. 227). CIC c. 228, §1 declares thus:

Lay persons who are found suitable are qualified to be admitted by the sacred Pastors 
to those ecclesiastical offices and functions which they are able to exercise according 
to the precepts of the law.

Though from the wording of this canon it is evident that the lay persons do 
not have “the right” in this regard in the strict sense, this canon has enormously 
enlarged the horizon of men and women in the Church by opening many offices 
and functions to them. The second paragraph of the same canon states that “lay 
persons who excel in necessary knowledge, prudence, and integrity are qualified to 
assist the Pastors of the Church as experts and advisors, even in councils according 
to the norm of law” (CIC c. 228, §2). According to CIC c. 229, lay men and women 
have the right to acquire the knowledge of Christian doctrine (§1), right to acquire 
“that fuller knowledge of the sacred sciences which are taught in ecclesiastical 
universities and faculties or in institutes of sciences by attending classes there are 
pursuing academic degrees” (§2), and “are also qualified to receive from legitimate 
ecclesiastical authority a mandate to teach the sacred sciences, if they have the 
required qualifications” (§3). According to CIC c. 230, §2, “lay persons can fulfil 
the function of lector in liturgical actions by temporary designation”, though stable 
designation through liturgical rite to the ministries of lector and acolyte is foreseen 
only for men (CIC c. 230, §1). CIC c. 230, §3 permits both lay men and women to 
supply the lack of ministers by doing “certain of their duties, namely, to exercise 
the ministry of the word, to preside over liturgical prayers, to confer baptism, and 
to distribute communion...”. However, it is to be noted that the homily is reserved 
only to priests and deacons (CIC c. 767), though a lay person can give a homily or 
a sermon in a celebration of the Word of God. CIC c. 231 stipulates that lay men 
and women who hold ecclesiastical offices have the right to “decent remuneration 
appropriate to their condition so that they are able to provide decently for their own 
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needs and those of their family. They also have a right for their social provision, 
social security, and health benefits to be duly provided”.

According to the Code of Canon Law, lay men and women having the right 
qualifications can be appointed as judges in ecclesiastical tribunals (CIC c. 1421, 
§2). They can also hold office of notary (CIC c. 1437), promotor of justice and 
defender of bond in such tribunals (CIC c. 1435). They can also be appointed as 
auditors (CIC c. 1428, §2) and assessors (CIC c. 1424). According to CIC c. 1112, 
lay persons can be even delegated to assist a marriage in certain situations and 
they can administer certain sacramentals too (CIC c. 1168). CIC c. 129, §2 declares 
that laity can cooperate in the exercise of the power of governance in the Church. 
They can take part in diocesan synods (CIC c. 463, §1, 5°, 463, §2), and can be 
members of diocesan pastoral councils (CIC c. 512, §1). A lay person of either 
sex can hold the office of diocesan financial officer (CIC c. 494) and the dioce-
san financial council which shall have “at least three members of the Christian 
faithful truly expert in financial affairs and civil law, outstanding in integrity, 
and appointed by a bishop” (CIC c. 492) and these experts can be any lay person. 
According to CIC c. 482, the office of the chancellor of a diocese is not restricted 
to priests alone and therefore this is another office to which even a lay woman 
can be appointed. Likewise, the Latin Code foresees the consultation with “laity 
outstanding in wisdom” regarding the appointment of diocesan or coadjutor bish-
ops (CIC c. 377, §3). Lay men and women can be permitted to preach in a church 
or oratory (CIC c. 766), and they assist in catechetical formation (CIC cc. 776, 
785, §1). CIC c. 517, §2 envisages the possibility of entrusting the pastoral care 
of a parish even to a non-ordained person when there is a real scarcity of priests. 
The Code also has a provision for consulting the laity before the appointment of 
a pastor of a parish (CIC c. 524).10

3.3.2. RIGHTS AND DUTIES OF LAY PERSONS ACCORDING TO CCEO

Title XI of the Eastern Code (CCEO cc. 399-409) contains the section on the 
rights and duties proper to the lay persons. Though most of the rights and duties 
enlisted here are not much different from those given in CIC 1983, there are some 
unique features that we find in the Eastern Code in this section. For example, 
CCEO c. 403, §1, which has no parallel in CIC, reads as follows:

With due regard for the right and obligation to observe everywhere their own rite, 
lay persons have the right to participate actively in the liturgical celebrations of any 
Church sui iuris whatsoever, according to the prescripts of the liturgical books.

10 For a more detailed study of the rights and duties of women in the Catholic Church, cf. D. 
le Tourneau, Les Droits et le devoirs fondamentaux de la femme dans l’Église, “Studia Canonica” 
2015, Vol. 49, pp. 443-482. See also P. Ade Hoteyin, The Role of Women in the Church in the Light 
of the New Code of Canon Law, Pars dissertationis ad lauream in Facultate Iuris Canonici, Rome 
1985, xvii+92.
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Another injunction of CCEO, which has no parallel in the Latin Code, is found 
in CCEO c. 405 and it is the following:

Lay persons should study zealously their liturgical, spiritual, theological and disci-
plinary patrimony, so that mutual good will, esteem and unity of action between the 
lay members of different Churches sui iuris is fostered, and so that the variety of rites 
does not harm the common good of the society in which they live, but rather may 
daily contribute to that same good.

This canon can be seen by some as restricting the lay persons. But in fact, by 
obliging the lay persons to study the four-fold patrimony of different Churches 
sui iuris, in fact, this canon is giving a more active role to the laity in the life of 
the Church. Another Eastern canon which has no parallel in CIC is CCEO c. 408, 
§3: “Lay persons are fully subject to ecclesiastical authority with respect to the 
exercise of ecclesiastical functions”.

Regarding the ecclesiastical offices and functions permitted to the lay per-
sons, CCEO makes a clear restriction in the case of the office of the chancellor 
of an eparchy, which is reserved only to a presbyter or a deacon (CCEO c. 252). 
Otherwise, like in CIC, the offices of judge (CCEO c. 1087, §2), auditor (CCEO 
c. 1093), promotor of justice (CCEO c. 1094) and defender of the bond (CCEO c. 
1095) are open to lay persons. This is the case with the other offices permitted for 
the laity in CIC 1983.

4. ABOLITION OF THE OFFICE OF CHAPLAIN OF CONVENTS 
OF WOMEN RELIGIOUS IN CCEO

An interesting difference that we find in the section of canons on Consecrated 
Life in the CCEO is that it has abolished the office of chaplains of convents except 
in contemplative monasteries of women. CIC 1917 c. 529 stipulated thus: “If it con-
cerns non-exempt lay religious [institutes], it is for the local Ordinary to designate 
a priest for sacred ministry and to approve one for preaching; if it is an exempt 
one, the regular Superior will designate some priest for it, the Ordinary supplying 
for negligence”. This same idea of appointing a chaplain is found also in CIC 1983 
c. 567: “§1. The local ordinary is not to proceed to the appointment of a chaplain 
to a house of a lay religious institute without consulting the superior, who has the 
right to propose a specific priest after the superior has heard the community. §2. It 
is for the chaplain to celebrate or direct liturgical functions; nevertheless, he is not 
permitted to involve himself in the internal governance of the institute”. Though 
these canons do not distinguish between men religious and women religious, and 
that the 1983 CIC canon explicitly prohibits the chaplain from interfering in the 
internal affairs of religious institutes, sometimes in the convents of women reli-
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gious, some of the chaplains get more sway or in fact do interfere. To ward off 
any such possibility, in CCEO, only in monasteries, the office of chaplain is fore-
seen, and that too not as an office of chaplain, but under the designation “a priest 
who regularly … to celebrate the Divine Liturgy and preach the word of God”: 
“For monasteries in which there are no presbyter-monks, the local hierarch is to 
designate in the same manner a priest, who regularly is to celebrate the Divine 
Liturgy and preach the word of God in the monastery, with due regard for can. 
612, §2” (CCEO c. 475, §2). The first paragraph of CCEO c. 475 is regarding 
the appointment of confessors in monasteries. Its parallel canon in CCEO which 
deals with the appointment of confessors is CCEO c. 539. Unlike CCEO c. 475, 
this canon is silent regarding the appointment of chaplains or “priests to celebrate 
the Divine Liturgy and preach the word of God” in this canon. In fact, the Motu 
Proprio Postquam Apostolicis Litteris,11 canon 61, §1 without any distinction gave 
the competence to the local hierarch to appoint chaplains in convents of women, 
albeit without using the name chaplain: “… in mulierum monasterio et in laiciali 
Ordine vel Congregatione, Hierarchae loci est sacerdotum a sacris designare et 
a contionibus probare”. Although PAL was used as the testi initiali in the revision 
of Eastern Code, without explaining the reason, in the revision process, a dis-
tinction was placed to this competence of the local hierarch in the appointment 
of chaplains to convents and thus, in the actual legislation, it is the right and duty 
of the local superior of each religious house of Orders and Congregations (both of 
men and women) to find a priest each time to celebrate the Divine Liturgy in the 
convent chapel and there need not be any appointed chaplains for the convents of 
women. However, it is still possible for the concerned superiors of women to ask 
the bishop of the place to appoint or designate a priest to regularly celebrate the 
Holy Mass in the convent, in case they are not able to find such a priest by them-
selves. In short, this author considers this abolition of the chaplaincy in convents 
of women religious of Orders and Congregations in CCEO as a recognition of the 
ability of women religious to govern themselves and to arrange for their needs. It 
is to be considered as a right step towards the emancipation of women religious 
from the oppressive structures of clerical dominance.

5. APOSTOLIC LETTER ORDINATIO SACERDOTALIS AND THE 
PROHIBITION TO ORDAIN WOMEN TO PRIESTHOOD

According to CCEO c. 754 and CIC c. 1024, “only a baptized man is able to 
receive sacred ordination validly”. On 22 May 1994, Pope John Paul II issued 

11 Pius XII, Motu Proprio Postquam Apostolicis Litteris, 9 February 1952, “AAS” 1952, 
Vol. 44, pp. 65-152.
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an apostolic letter on priestly ordination and women entitled “Ordinatio Sacer-
dotalis” in which he wrote: “Wherefore, in order that all doubt may be removed 
regarding a matter of importance, a matter which pertains to the Church’s 
divine constitution itself, in virtue of my ministry of confirming the brethren 
(cf. Lk.22:32) I declare that the Church has no authority whatsoever to confer 
priestly ordination on women and that this judgement is to be definitively held 
by all the Church’s faithful”.12 Congregation for the Doctrine of Faith (CDF) in 
Vatican, while responding to a dubium concerning the inadmissibility of women 
to Ministerial Priesthood, on 28 October 1995 responded stating that the teaching 
contained in Ordinatio Sacerdotalis that the Church has no authority whatsoever 
to confer priestly ordination to women as part of the deposit of faith.13 Though 
CDF explained that the teaching in this Apostolic Letter is to be considered as 
infallible, the internal evidence and the style of the letter did not support it and 
hence it is not considered as an infallible teaching.14 According to CCEO c. 597 
and CIC c. 749, “no doctrine is understood to be infallibly defined unless it is 
clearly established as such”. This apostolic letter at no point stated that it is to be 
considered as an infallible teaching and therefore it is not imperative from the 
part of the believer to consider it as such. However, the Roman Pontiff clearly 
stated that his teaching on this matter is to be considered as a definitive teaching. 
This has, in fact, given rise to a new category in the levels of teaching authority 
in the Church and thus one can find at least four levels authentic magisterium in 
the Catholic Church, namely, the infallible and definitive teaching of popes or the 
college of bishops (ecumenical councils), the non-infallible definitive teaching 
of popes or the college of bishops, the non-infallible non-definitive teaching of 
popes or the college of bishops (CCEO c. 599; CIC c. 752) and finally the authen-
tic teaching of one’s own bishop or of the bishops gathered together in synods or 
in particular councils (CCEO c. 600; CIC c. 753). 

12 John Paul II, Apostolic Letter Ordinatio Sacerdotalis on Reserving Priestly Ordination to 
Men Alone, 22 May 1994, “AAS” 1994, Vol. 85, pp. 545-548; English translation: “Canon Law Di-
gest” 2009, Vol. XIII, pp. 533-536, here at p. 536. In fact, it must be observed that in his apostolic 
letter Mulieris Dignitatem, No. 26, already contained this teaching: “I declare that the Church has 
no faculty at all to confer priestly ordination to women and that this teaching is to be held defini-
tively by all the faithful of the Church”. John Paul II, Apostolic Letter Mulieris Dignitatem on the 
Dignity and Vocation of Women, 15 August 1988, “AAS” 1988, Vol. 80, pp. 1653-1729.

13 Congregation for the Doctrine of Faith (CDF), Response to a dubium Concerning the Inad-
missibility of Women to Ministerial Priesthood, 28 October 1995, “AAS” 1995, Vol. 87, p. 1114.

14 Cf. F. A. Sullivan, Creative Fidelity. Weighting and Interpreting Documents of the Magiste-
rium, Dublin 1996, pp. 181-184. In fact, CDF stated regarding Ordinatio Sacerdotalis as follows: 
“This teaching requires definitive assent, since, founded on the written Word of God, and from 
the beginning constantly preserved and applied in the Tradition of the Church, it has been set forth 
infallibly by the ordinary and universal Magisterium (cf. Second Vatican Council, Dogmatic Con-
stitution of the Church Lumen Gentium, 25, 2)”. CDF, Response to a dubium Concerning the In-
admissibility of Women to Ministerial Priesthood, 28 October 1995, “AAS” 1995, Vol. 87, p. 1114.
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This new category of non-infallible definitive teaching15 in Ordinatio Sacer-
dotalis created another problem for CIC 1983 and CCEO, since it did not contain 
such a category. In fact, the codes, following LG 25, defined that the response 
due to the infallible definitive teaching from the part of the believers is that they 
“must believe with divine and Catholic faith” (CCEO c. 598, §1, CIC c. 750). Since 
what should be the response of the believers to a non-infallible but definitive mag-
isterium of the Roman Pontiff was not stipulated in the codes of canon law, John 
Paul II, on 18 May 1998, through an Apostolic Letter given Motu Proprio and 
entitled Ad tuendam fidem, modified CCEO c. 598 and CIC c. 750 and included 
in them a section stipulating that such teachings “must be firmly accepted and 
held”.16 This Motu Proprio also added a penalty to those who refuse to accept and 
hold such teachings by changing CCEO c. 1436 and CIC c. 1371:

In addition to these cases, whoever obstinately rejects a teaching that the Roman 
Pontiff or the College of Bishops, exercising the authentic Magisterium, have set 
forth to be held definitely, or who affirms what they have condemned as erroneous, 
and does not retract after having been legitimately warned, is to be punished with an 
appropriate penalty.17

6. ORDINATION OF WOMEN AS DEACONS: A HISTORICO-
-THEOLOGICAL AND CANONICAL ANALYSIS

Though Saint John Paul II, through Ordinatio Sacerdotalis taught in a defin-
itive manner that the Church cannot ordain women to priesthood, he did not evi-
dently close the door for the ordination of women as deacons in the Church. In 
fact, Cardinal Carlo Maria Martini, the Archbishop of Milan, on 2 June 1994, is 
reported to have stated at the Eucharistic Congress in Siena that “the pope has 
said nothing about the ordination of women to diaconate”. He added that “our real 
task is ... to see how ... a path of ecumenical dialogue remains possible ... in which 
one can show the presence of women in every field”.18 A noted theologian, Bruno 
Forte, just three days after, urged the Church through his article in the Italian 

15 Cf. M. Mosconi, Magistero autentico non infallibile e protezione penale, Rome 1996, 
pp. xix+572.

16 John Paul II, Apostolic Letter Motu Proprio Ad Tuendam Fidem, 18 May 1998, “AAS” 1998, 
Vol. 90, pp. 457-461; English translation: “Canon Law Digest” 2012, Vol. XIV, pp. 643-647. Cf. 
also D. Salatori, L’oggetto del magistero della Chiesa alla luce del m.p. Ad Tuendam Fidem: il can. 
750 visto attraverso i Concilî vaticani, Tesi Gregoriana, Serie Diritto Canonico 51, Rome 2001, 
pp. 461.

17 CCEO c. 1436, §2; cf. also, CIC c. 1371, 2°.
18 P. Hebblethwaite, A Search for Openings in the Absence of Infallible, “National Catholic 

Reporter” 1994, June 17, p. 10, cited (in:) Canon Law Society of America, The Canonical Impli-
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daily L’Informatione, to “pinpoint the best possible ways of female ministry to 
make its own original and irreplaceable contribution to ecclesial unity, expressed 
and served by ordained ministry. It might not be incongruent for her to make an 
appeal to the female diaconate in the ancient church...”.19

In fact already in 1992, the Canon Law Society of America entrusted one of its 
committees to take up a study of “the canonical implications of ordaining women 
to the permanent diaconate”20 based on the Declaration Inter Insigniores of 197621 
which stated the need to study the ordination of women to the diaconate and came 
up with a document entitled The Canonical Implications of Ordaining Women 
to the Permanent Diaconate in 1995.22 Likewise, the International Theological 
Commission, which functions under CDF, also came up with a document on this 
topic in 2003 which is entitled “From the Diakonia of Christ to the Diakonia of 
the Apostles”.23 Regarding the deaconesses, this study has concluded as follows:

With regard to the ordination of women to the diaconate, it should be noted that two 
important indications emerge from what has been said up to this point:

1. The deaconesses mentioned in the tradition of the ancient church – as evidenced by 
the rite of institution and the functions they exercised – were not purely and simply 
equivalent to the deacons;

2. The unity of the sacrament of Holy Orders, in the clear distinction between the 
ministries of the Bishop and the Priests on the one hand and the Diaconal ministry 
on the other, is strongly underlined by ecclesial tradition, especially in the teaching 
of the magisterium.

cations of Ordaining Women to the Permanent Diaconate, Report of an Ad Hoc Committee of the 
Canon Law Society of America, Washington 1995, p. 4.

19 A. Tornielli, Career Women, “30 Days in the Church and in the World” 1994, 6/7-8, p. 17, 
cited (in:) Canon Law Society of America, The Canonical Implications of Ordaining Women to 
the Permanent Diaconate, Report of an Ad Hoc Committee of the Canon Law Society of America, 
Washington 1995, p. 4.

20 CLSA Proceedings 54 (1992) 276-277.
21 CDF, Declaration Inter Insigniores on the Question of the Admission of Women to the Min-

isterial Priesthood, 15 October 1976, “AAS” 1977, Vol. 69, pp. 98-116.
22 Canon Law Society of America, The Canonical Implications of Ordaining Women to the 

Permanent Diaconate, Report of an Ad Hoc Committee of the Canon Law Society of America, 
Washington 1995, pp. 53. Some important works on this topic of ordination of women to diaconate 
are the following: C. Vagaggini, L’ordinazione della diaconesse nella tradizione greca e bizantina, 
“Orientalia Christiana Periodica” 1974, Vol. 40, pp. 146-189; R. Gryson, The Ministry of Women 
in the Early Church, Collegeville 1976 and A. G. Martimort, Deaconesses: An Historical Study, 
(transl. by K.D. Whatehead), San Francisco 1986.

23 International Theological Commission, From the Diakonia of Christ to the Diakonia of the 
Apostles. Historico-Theological Research Document, Chicago/Mundelein 2003; idem, M. Sharkey, 
T. Weinady (eds.), Texts and Documents, Vol. II, 1986-2007, San Francisco 2009, pp. 229-317. http://
www.vatican.va/roman_curia/congregations/cfaith/cti_documents/rc_con_cfaith_pro_05072004_
diaconate_en.html (accessed 24 July 2016).
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In the light of these elements which have been set out in the present historico-theo-
logical research document, it pertains to the ministry of discernment which the Lord 
established in his Church to pronounce authoritatively on this question.24

Though this conclusion apparently does not close the possibility of the 
Supreme authority of the Church to make a final decision on this matter, the two 
conclusions that the commission has arrived at do not give much of a positive 
note for the Church to take a positive step in this regard. The study conducted by 
the CLSA subcommittee has in fact come up with a slightly different conclusion:

Canonically, a decision to ordain women to the permanent diaconate is possible.25

... Historically, women have been ordained as deaconesses. While it would be anach-
ronistic to call “deaconesses” the women whose ministry is recorded in the New Tes-
tament, by the third century there clearly were women deacons. What their ministry 
involved has varied for place to place, and from century to century. Although some 
debate whether they were indeed “ordained”, the evidence points to an ordination 
parallel to that conferred on men to be deacons. Although this past experience does 
not require that women be ordained to the permanent diaconate today, it does indi-
cate that this possibility is not foreclosed to the Church.26

7. DEACONESSES IN THE DRAFT CANONS DURING THE 
CODIFICATION OF CCEO

Prof. George Nedungatt SJ, in his recent book Renewal of Life and Law: An 
Indian Contribution27 describes in detail the failed attempt of the Coetus IV of 
the Pontifical Commission for the Redaction of the Code of Oriental Canon Law, 
which was headed by him, to insert canons on deaconesses in the Eastern Code. 
He writes thus regarding it as follows:

Without trespassing on the sensitive theological question about the ordination of 
women, Coetus IV tried to make a canonical provision for the restoration of the an-
cient institution of the deaconess. Unfortunately, CCEO does not contain the text of 

24 International Theological Commission, From the Diakonia of Christ to the Diakonia of the 
Apostles. Historico-Theological Research Document, Chicago/Mundelein 2003, p. 109; M. Shar-
key, T. Weinady (eds.), International Theological Commission. Texts and Documents. Vol. II, 
1986-2007, San Francisco 2009, p. 317.

25 Canon Law Society of America, The Canonical Implications of Ordaining Women to the 
Permanent Diaconate, Report of an Ad Hoc Committee of the Canon Law Society of America, 
Washington 1995, p. 49.

26 Ibid, p. 50.
27 G. Nedungatt, Renewal of Life and Law: An Indian Contribution, “Dharmaram Canonical 

Series”, Vol. 10. Bangalore 2015, pp. xxii+305, here at pp. 92-99.



150 JAMES MATHEW PAMPARA

the two canons formulated by the Coetus IV and approved by the Coetus Centralis 
because they failed to win Vatican approval.28

The two draft canons which were not even published in Nuntia, the Vatican 
journal which reported the major activities of the reform of Eastern canon law, 
are the following:

Canon 1. Where deaconesses are appointed according to the pristine tradition of all 
the Eastern Churches, they can perform, without prejudice to law, those functions 
that are conferred on them as proper to them by the law of the Particular Church, 
with due regard to can. 2.

Canon 2. If it is so provided in particular law, deaconess is competent:
1° to serve at the ceremony of baptism according to the prescripts of the liturgical 
books;
2° to serve at Mass according to the decision of the local hierarch;
3° to minister Holy Communion to the sick, according to the pastoral needs, as 
judged by the same local Hierarch; 
4° to teach catechism;
5° to perform other pastoral charges as determined by the local Hierarch;
6° in monasteries of nuns or in the houses of other women religious, in the absence of 
a priest or deacon, also to read the Gospel during the celebration of the liturgy of the 
hours, to preach, and to minister Holy Communion.29

From these canons, it is evident that those functions enlisted as those of a dea-
coness are in fact ecclesiastical functions that can be entrusted to any lay man or 
women and therefore, they cannot be considered as radical in nature. Neverthe-
less, they failed to get the approval of the Vatican at that time. Therefore, it seems 
that it may not be that easy even today during the pontificate of Pope Francis to 
have a speedy revival of the much-disputed ancient institution of deaconesses 
in the Catholic Church. However, since the Catholic Church recognizes herself 
as Ecclesia semper reformanda, one cannot foreclose for sure the possibility of 
reviving such an institution.

8. PROHIBITION OF THE ORDINATION OF WOMEN TO 
PRIESTHOOD: A HUMAN RIGHT VIOLATION?

It may appear to some that the definitive teaching that the Church cannot 
ordain women to priesthood is a violation of the fundamental rights of women in 
the Church. In fact, this is not the case. It is because no one has a fundamental 

28 Ibid, p. 92.
29 G. Nedungatt, Renewal of Life and Law: An Indian Contribution, pp. 96-97.
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right to be ordained. CCEO c. 323 and CIC c. 1008 clearly state that clerics are 
Christian faithful “chosen by the competent ecclesiastical authority”:

Clerics, who are also called sacred ministers, are Christian faithful who, chosen by 
the competent ecclesiastical authority, by means of a gift of the Holy Spirit received 
in sacred ordination, are deputed to be ministers of the Church, participating in the 
mission and power of Christ the Pastor (CCEO c. 323, §1).

Since it is not a fundamental right of anyone, reserving it to men alone cannot 
be considered as a violation of the rights of women in the Church.

9. THE NEED OF FEMININE GENIUS IN THE CATHOLIC 
CHURCH

Pope Francis, in his interview with Antonio Spadero, emphasized the need of 
the Catholic Church to develop a theology of women:

We have to work harder to develop a profound theology of the women. Only by mak-
ing this step will it be possible to better reflect on their function within the Church. 
The feminine genius is needed wherever we make important decisions. The chal-
lenge today is this: to think about the specific place of women also in those places 
where the authority of the Church is exercised for various areas of the Church.30

Francis expressed his desire to have the feminine genius more in the Catholic 
Church again in his apostolic exhortation Evangelii Gaudium No. 103:

The Church acknowledges the indispensable contribution which women make to so-
ciety through the sensitivity, intuition and other distinctive skill sets which they, 
more than men, tend to possess. I think, for example, of the special concern which 
women show to others, which finds a particular, even if not exclusive, expression in 
motherhood. I readily acknowledge that many women share pastoral responsibilities 
with priests, helping to guide people, families and groups and offering new contri-
butions to theological reflection. But we need to create still broader opportunities 
for a more incisive female presence in the Church. Because “the feminine genius 
is needed in all expressions in the life of society, the presence of women must also 
be guaranteed in the workplace” and in the various other settings where important 
decisions are made, both in the Church and in social structures.31

30 Pope Francis in dialogue with Antonio Spadero S.J., editor of Civiltà Cattolica – A. Spade-
ro, The Heart of a Jesuit Pope: Interview with Pope Francis, “Studies” 2013, No. 407, pp. 255-278, 
at p. 270, cited in: G. Nedungatt, Renewal of Life and Law: An Indian Contribution, pp. 101-102, 
No. 20.

31 Pope Francis, Apostolic Exhortation Evangelii Gaudium, 24 November 2013, http://
w2.vatican.va/content/francesco/en/apost_exhortations/documents/papa-francesco_esortazi-
one-ap_20131124_evangelii-gaudium.html (accessed 28 July 2016), No. 103.
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10. CONCLUSION

This study has shown that in the law books of the Catholic Church, there has 
been a tremendous improvement after the Second Vatican Council regarding the 
fundamental rights and duties of women. The Code of Canon Law of 1983 and 
the Code of Canons of the Eastern Churches in fact give equal rights to both men 
and women in the Church when the fundamental rights and duties of Christian 
faithful are considered. Although CIC 1917 did not consider the women religious 
on par with the men religious, the reform of canon law carried out in the spirit 
of the Second Vatican Council has abolished all such discriminatory canons and 
thus there exists a fundamental equality between both sexes in the Church law. 
However, the Catholic Church continues to teach in a definitive manner that she 
does not have the competence to ordain women to priesthood since it is not in 
the Scripture and in her Sacred Tradition. But the Catholic Church still has kept 
open the possibility of ordaining women as deacons, although at present CIC and 
CCEO do not have such provisions. In fact, what the Catholic Church needs today 
is perhaps not to revive the institution of deaconesses, which may not have much 
relevance in today’s ecclesial life, but to find the ways and means in which the 
feminine genius is heard and felt in the decision-making structures in all levels. In 
fact, Pope Francis has already started opening many offices and ministries within 
the Catholic Church to women, especially by opening the appointment to higher 
offices in the Roman Curia to women. This process must continue with added 
pace. In fact, there is nothing that prohibits women from being heads of many of 
the dicasteries of Roman Curia, where the power of orders is not absolutely nec-
essary in the carrying out of such offices, as canon law foresees the collaboration 
of the laity in the power of governance, although still Catholic Canon Law gives 
a prominent place to those who have the orders (cf. CIC c. 129, CCEO c. 979).
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THE PROPER UNDERSTANDING OF THE PRINCIPLE 
OF EQUAL RIGHTS OF HUSBAND AND WIFE*

Abstract

Article 23 sentence 1 of the Polish Family and Guardianship Code (the FGC) of 1964 
emphasises that spouses have equal rights and obligations in marriage. This regulation 
is commonly understood as establishing the principle of equality between a wife and 
a husband in Polish family law. That principle has its foundations in international law, 
including the Universal Declaration of Human Rights, which provides that men and 
women are entitled to equal rights as to marriage, during marriage, and at its dissolution. 
After the enactment of the Polish Constitution of 1997, the principle of equality between 
a husband and a wife derives directly from Article 32(1) and Article 33(1). It constitutes 
a basic element of the institutional guarantee of marriage which cannot be altered by 
ordinary legislation. 

The aim of this article is to discuss how the principle of equality of spouses ought to 
be understood and correctly applied under Polish family law. It should also be considered 
whether Polish law on marriage provides exceptions from the rule of equality between 
spouses and, if so, whether they are justified. Furthermore, it can be argued that Article 23 
sentence 1 of the Family and Guardianship Code stipulates not only the fundamental 
principle of Polish law, but also grants each of the spouses a subjective right to be treated 

* This article is based on the paper presented at the Faculty of Law and Administration of the 
University of Warsaw on 23 September 2021 during the International Conference: “Feminism and 
Law”. 
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equally in the relationship by the other person. It should be analysed what exactly this 
right entails. There is no doubt that one spouse has neither more rights nor responsibilities 
in the marriage than the other. However, a properly understood right to equal treatment 
should also mean that one spouse cannot demand the other to perform specific functions 
and roles. 

KEYWORDS

equality of spouses, rights and obligations of spouses, family law, matrimonial 
law, minimum age for marriage, child’s surname 
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równouprawnienie małżonków, prawa i obowiązki małżonków, prawo rodzinne, 
prawo małżeńskie, minimalny wiek na zawarcie małżeństwa, nazwisko dziecka 

INTRODUCTION

Marriage equality has been a significant issue and an object of interdiscipli-
nary studies. It might be analysed from a great number of perspectives, including 
social, philosophical, religious, economic and legal ones. Nonetheless, this com-
plex issue continues to attract attention from the point of view of the doctrine 
and practice of family law. In all countries that can be identified as grounded in 
the Western culture, the equality of spouses has been in force already for some 
time. It is recognised as the “common core” of marriage laws in Europe.1 How-
ever, each legal system provides narrower or wider exceptions to this rule. Fur-
thermore, applicable social norms and domestic practices do not always coincide 
with the ideals enshrined in the written law, which in turn leads to a question of 
whether this issue should be subject to any additional regulations or if perhaps it 
might be sufficient to interpret the existing legal provisions differently. 

The aim of the article is to familiarise the foreign reader with the principle of 
equality of spouses under Polish family law. The article examines how this prin-
ciple should be understood and applied correctly. The exceptions to this rule and 
the consequences of its breach also warrant attention. Not all aspects of this issue 
have been exhaustively analysed in the Polish legal literature so far. In particular, 
it is worth considering whether the equality of spouses should be treated only as 

1 J.M. Scherpe, The Present and Future of European Family Law. European Family Law. 
Volume IV, Cheltenham 2016, p. 5, 57-58. See also R. Gaffney-Rhys, The International Concept of 
Marriage, “International Family Law” 2005, Vol. 2, pp. 94-95. 
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the legal principle implemented by the legislator in individual provisions making 
up the matrimonial law or whether it also provides a spouse with a mutual right 
and obligation to be treated equally in the relationship by the other party. And if 
so, it ought to be examined what this right and obligation exactly entails. How-
ever, any more detailed analysis of this complex issue should be preceded by an 
overview of its international and constitutional framework.

THE INTERNATIONAL AND CONSTITUTIONAL FRAMEWORK

The principle of equal rights of wife and husband has its foundations in inter-
national law. Most international instruments that contain references to marriage 
provide that spouses should be treated equally.2 The Universal Declaration of 
Human Rights (“UDHR”), proclaimed by the United Nations General Assembly 
(“UN”) on 10 December 1948,3 played an important role in promoting this princi-
ple. The Declaration was drafted by representatives of different legal and cultural 
backgrounds from all regions of the world. It set universal standards for marriage 
and inspired many jurisdictions to change their law on marriage. Article 16(1) of 
the UDHR clearly states that men and women have not only the right to marry 
and to found a family, but also “they are entitled to equal rights as to marriage, 
during marriage and at its dissolution”. In 1966, this was confirmed by the UN 
International Covenant on Civil and Political Rights (“ICCPR”).4 Its Article 23(4) 
imposed on the state parties to the ICCPR the obligation “to take appropriate 
steps to ensure equality of rights and responsibilities of spouses as to marriage, 
during marriage and at its dissolution”. 

In Europe, a very similar regulation was provided in 1984 by Protocol No. 7 
to the Convention for the Protection of Human Rights and Fundamental Freedoms 
(“ECHR”).5 Article 5 of that Protocol is entitled “Equality between Spouses”. It 
states that spouses should enjoy equality of rights and responsibilities of a private 
law nature between them, and in their relations with their children, as to mar-
riage, during marriage and in the event of its dissolution. This regulation does not 

2 R. Gaffney-Rhys, supra note 1, pp. 94-95.
3 Adopted in Paris by the UN General Assembly resolution 217A. Available at: https://www.

un.org/en/about-us/universal-declaration-of-human-rights (accessed 28 March 2023). 
4 Adopted in New York by the UN General Assembly resolution 2200A (XXI) of 16 Decem-

ber 1966. It came into force in Poland on 18 June 1977 (Polish Journal of Laws of 1977, No. 38, 
item 167). Available at: https://www.ohchr.org/Documents/ProfessionalInterest/ccpr.pdf (accessed 
28 March 2023).

5 This Protocol was adopted on 22 November 1984 in Strasbourg (European Treaty Series – 
No. 117). It came into force in Poland on 1 March 2003 (Polish Journal of Laws from 2003, No. 42, 
item 364). Available at: https://rm.coe.int/168007a082 (accessed 28 March 2023).
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prevent states parties to the Protocol from taking such measures as necessary in 
the interests of children. It is also worth noting that Article 23 of the Charter of 
Fundamental Rights of the European Union (“EU”)6 leaves no doubt that “equal-
ity between women and men must be ensured in all areas, including employment, 
work and pay”. This includes the law on marriage. 

Special attention should be paid to the UN Convention on Elimination of All 
Forms of Discrimination Against Women (“CEDAW”) of 18 December 1979.7 
Article 16(1) of that Convention obliges state parties to “take all appropriate 
measures to eliminate discrimination against women in all matters relating to 
marriage and family relations”. In particular, the State Parties should ensure that 
women and men, based on equality, have the same right to enter into marriage 
and the same rights and responsibilities during marriage and at its dissolution. It 
has been rightly noticed in the literature on this matter that, unlike many other 
international instruments, this Convention actually lists the matters in relation to 
which women are to have the same rights as men and includes relations with chil-
dren and property.8 Accordingly, in § 8 of the General Comment No. 19 adopted 
by the UN Human Rights Committee on 27 July 1990 concerning Article 23 of 
the ICCPR,9 it was emphasised that equality between spouses “extends to all mat-
ters arising from their relationship, such as choice of residence, running of the 
household, education of the children and administration of assets”. Nevertheless, 
the above-mentioned international law instruments primarily address their state 
parties and do not expressly grant rights or impose any obligations on the parties 
to the marriage in their mutual relations. 

The constitutional framework of the discussed issue must include Article 18 
of the Polish Constitution of 1997.10 It states that “marriage, being a union of 
a man and a woman, as well as the family, motherhood, and parenthood, shall be 
placed under the protection and care of the Republic of Poland”.11 This regulation 
sets out the goals and tasks of public authorities obligated to protect and care for 
marriage as a union of a woman and a man.12 First and foremost, it includes the 

 6 EU Official Journal C 326, 26 October 2012, pp. 391–407. It was proclaimed on 7 Decem-
ber 2000 by the European Parliament, the Council of Ministers and the European Commission. 
Available at: https://eur-lex.europa.eu/eli/treaty/char_2012/oj (accessed 28 March 2023).

 7 Adopted in New York by the UN General Assembly. It came into force in Poland on 3 Sep-
tember 1981 (Polish Journal of Laws of 1982, No. 10, item 71). Available at: https://www.ohchr.org/
en/professionalinterest/pages/cedaw.aspx (accessed 28 March 2023).

 8 R. Gaffney-Rhys, supra note 1, p. 94.
 9 Available at: https://ccprcentre.org/page/view/general_comments/27789 (accessed 28 

March 2023).
10 The Constitution of the Republic of Poland of 2.4.1997 (Polish Journal of Laws 1997, No. 78, 

item 483, as amended).
11 The English translation of the Polish Constitution is available at: https://www.sejm.gov.pl/

prawo/konst/angielski/kon1.htm (accessed 28 March 2023).
12 See, e.g., judgments of the Polish Constitutional Tribunal of 11 May 2011, Case ref. no. SK 

11/09 (OTK-A [Case law of the Constitutional Tribunal, Series A] of 2011, No. 4, item 32), para 
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obligation to form the institution of marriage in the legal system, which consti-
tutes the so-called institutional guarantee of marriage.13 

It can certainly be inferred from both, the Polish Constitution and interna-
tional law14 that a marriage should be a relationship freely entered into with a cho-
sen person15 and ought to be based on the principle of equality between men and 
women.16 Article 33(1) of the Constitution points out that men and women have 
equal rights in family, political, social, and economic life, which in turn results in 
the principle of equal rights of a wife and a husband constituting a basic element 
of the institutional guarantee of marriage. It cannot be altered by ordinary legisla-
tion. It is also worth bearing in mind that nowadays when most of the EU and the 
Council of Europe member states allow same-sex couples to enter into marriage 
or register civil partnerships, in these countries the principle of equal rights is 
applied to the parties of a formal relationship regardless of their sex (gender).17 
However, this is not the case under Polish law where marriage may only be con-
tracted by people of different sexes,18 and no other adult relationships have been 
institutionalised.19

III.3.4, and of 3 December 2013, Case ref. no. P 40/12 (OTK-A of 2013, No. 9, item 133), para 
III.10.1. See also L. Garlicki, (in:) L. Garlicki, M. Zubik (eds.), Konstytucja Rzeczypospolitej Pol-
skiej. Komentarz, Tom I, Warszawa 2016 , p. 491, 504-505. 

13 See, e.g., Z. Radwański, Konstytucyjna ochrona małżeństwa, macierzyństwa i rodziny, (in:) 
S. Wójcik (ed.), Prace cywilistyczne, Warszawa 1990, p. 240; J. Pawliczak, Zarejestrowany zwią-
zek partnerski a małżeństwo, Warszawa 2014, pp. 338-340; W. Borysiak, (in:) M. Safjan, L. Bosek 
(eds.), Konstytucja RP. Tom I. Komentarz do Art. 1–86, Warszawa 2016, p. 466. 

14 R. Gaffney-Rhys, supra note 1, p. 97. 
15 See Articles 30, 31 and 47 of the Polish Constitution. 
16 See Articles 32(1) and 33(1) of the Polish Constitution. See also the judgment of the Polish 

Constitutional Tribunal of 25 July 2013, Case ref. no. P 56/11 (OTK-A from 2013, No. 6, item 85), 
para III.5.2.1 and W. Borysiak, supra note 13, pp. 480-481. 

17 F. Banda, J. Eekelaar, International Conceptions of the Family, “International & Compa-
rative Law Quarterly” 2017, Vol. 4, p. 838; J. Pawliczak, supra note 13, pp. 316–317. In some 
jurisdictions differences in regulation of rights of registered partners in comparison to the rights 
of spouses are the subject of heated debates. See H. Fenwick, A. Hayward, Rejecting asymmetry 
of access to formal relationship statuses for same and different-sex couples at Strasbourg and 
domestically, “European Human Rights Law Review” 2017, Vol. 6, pp. 555-563; R. Gaffney-Rhys, 
Same-sex marriage but not mixed-sex partnerships: should the Civil Partnership Act 2004 be 
extended to opposite sex couples?, “Child and Family Law Quarterly” 2014, Vol. 2, pp. 179-191.

18 See Article 1(1)-(2) of the Act of 25 February 1964 – the Family and Guardianship Code 
(“FGC”), Polish Journal of Laws 2020, item 1359, as amended. See also, e.g., the judgment of the 
Polish Constitutional Tribunal of 11 May 2005, Case ref. no. K 18/04 (OTK-A of 2015, No. 5, item 
49), para III.16.6, and the judgment of the Polish Supreme Administrative Court of 28 February 
2018, Case ref. no. II OSK 1112/16 (available in Polish at: https://orzeczenia.nsa.gov.pl/doc/8A-
E25DE4B1, accessed 28 March 2023).

19 For more, see in English: A. Bodnar, A. Śledzińska-Simon, Between Recognition and Ho-
mophobia: Same-Sex Couples in Eastern Europe, (in:) D. Gallo et al. (eds.), Same-Sex Couples 
before National, Supranational and International Jurisdictions, Berlin 2014, pp. 211-247; B. Ba-
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THE CODIFICATION AND MEANING OF THE PRINCIPLE OF 
EQUALITY UNDER POLISH FAMILY LAW

The principle of equality of spouses was adopted by the Polish family law 
before the proclamation of the UDHR and many years before the adoption of 
the present Constitution. It also happened in Poland earlier than in many other 
European countries.20 After Poland regained independence in 1918 and in spite 
of the advanced legislative works, the Parliament did not manage to unify and 
codify family law before the outbreak of the Second World War.21 After the war, 
four decrees were adopted that made up the Polish family law.22 Two of them 
were focused on marriage and treated the spouses equally. The Decree of 25 Sep-
tember 1945 on the Matrimonial Law23 and the Decree of 29 May 1946 on the 
Matrimonial Property Law24 did not, as a rule, distinguish the situation of spouses 
based on their sex.25 These acts used equivalents of English words “spouses” or “a 
spouse”. However, the principle of equality of spouses was clearly expressed for 
the first time in a separate legal provision in the Family Code of 27 June 1950.26 
Its Article 14 sentence 1 stated that: “husband and wife have equal rights and obli-
gations in marriage”. The remaining provisions of that Code also followed this 
principle.27 Article 14 sentence 1 of the Family Code was transposed almost ver-
batim into Article 23 sentence 1 of the Family and Guardianship Code (“FGC”) of 

naszkiewicz, The New Wave of Interest in Marriage in Constitutional Law: Reflections on the 
Central European Experience, Warszawa 2016, pp. 38-51.

20 See C. Sörgjerd, Marriage in a European Perspective, (in:) J. M. Scherpe (ed.), European 
Family Law. Volume III. Family Law in a European Perspective, Cheltenham 2016, pp. 8-12; J.S. 
Piątowski, (in:) J.S. Piątowski (ed.), System prawa rodzinnego i opiekuńczego, Warszawa 1985, 
pp. 220-222. 

21 See P. Fiedorczyk, Polish Matrimonial Law 1918-1939: Regulations, Attempts to unify and 
codify, (in:) M. Löhnig (ed.), Kulturkampf um die Ehe: Reform des europäischen Eherechts nach 
dem Grossen Krieg, Tübingen 2021, pp. 147-165. 

22 For more, see P. Fiedorczyk, Unifikacja i kodyfikacja prawa rodzinnego w Polsce (1945-
1964), Białystok 2014, pp. 39-67.

23 Polish Journal of Laws of 1945, No. 48, item 270. The main exception was provided by 
Article 17 of the Decree. It established the rule that the wife should assume the husband’s surname 
after the marriage. 

24 Polish Journal of Laws of 1946, No. 31, item 196. 
25 See S. Szer, Prawo rodzinne, Warszawa 1966, p. 77; T. Smyczyński, (in:) T. Smyczyński 

(ed.), System Prawa Prywatnego. Tom 11. Prawo rodzinne i opiekuńcze, Warszawa 2014, p. 216.
26 Polish Journal of Laws of 1950, No. 34, item 308. This Code repealed four decrees previo-

usly regulating the family law. 
27 Once again the main exception was established by the regulation concerning the wife’s 

surname. Article 16 of that Code provided that: “The wife assumes the surname of her husband. 
However, she may keep the surname she had before entering into marriage, adding to it the surna-
me of her husband, if she makes a relevant declaration in the marriage certificate”. 
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25 February 1965 currently in effect. From the very beginning to date the article 
specifies that “spouses have equal rights and obligations in marriage”. 

Article 23 sentence 1 of the FGC is most often understood as establishing the 
main principle of Polish matrimonial law.28 All provisions relating to marriage 
should be interpreted and applied in the context of this principle.29 This under-
standing of the function of Article 23 was confirmed in the case law of the Polish 
Supreme Court. In the resolution of the Full Bench of the Civil Division of the 
Supreme Court of 9 June 197630 it was emphasised that “equality of spouses is 
one of the basic tenets of Polish family law and constitutes an element of a greater 
problem of equalising the social position and rights of women and men”. The 
Supreme Court noted in the same resolution that “the case law of lower courts, 
as a rule, does not show any fluctuations or failures in this area”. Even earlier, in 
1966, the Polish literature on the subject emphasised that the principle of equal 
rights and obligations of spouses allows for respecting the individuality (auton-
omy) of both spouses.31 Moreover, the equality of spouses is recognised as one 
of the fundamental principles of the Polish public order. The Court of Appeal in 
Katowice in the judgment of 20 August 200932 ruled that it would be contrary to 
this principle to recognise in Poland the divorce certificate registered in Egypt 
according to the religious law as it was issued on the basis of a unilateral declara-
tion of will of one of the spouses and without the presence and taking into account 
the position of the other spouse. 

Article 23 sentence 1 is included within the provisions of the Family and 
Guardianship Code on mutual rights and obligations of spouses during the mar-
riage.33 However, there is no doubt that the principle of equality applies to all per-
sonal and property relations between spouses, including those related to entering 
into marriage, matrimonial property regimes, divorce, financial settlement and 
support after marriage. The principle of equality of spouses is implemented by 
regulations of the FGC which grant them specific rights and impose obligations.34 
For instance, in light of Article 24 of the FGC, spouses decide jointly on all 

28 See, e.g. S. Breyer, S. Gross, (in:) B. Dobrzański, J. Ignatowicz (eds.), Kodeks rodzinny 
i opiekuńczy. Komentarz, Warszawa 1975, p. 75; W. Borysiak, (in:) J. Wierciński (ed.), Kodeks 
rodziny i opiekuńczy. Komentarz, Warszawa 2014, p. 221; J. Pawliczak, (in:) K. Osajda (ed.), Ko-
mentarze Prawa Prywatnego. Tom V. Kodeks rodzinny i opiekuńczy. Komentarz. Przepisy wpro-
wadzające KRO, Warszawa 2017, pp. 205-206. 

29 W. Borysiak, supra note 28, p. 221.
30 Case ref. no. III CZP 46/75, OSNCP (Rulings of the Supreme Court, Civil Chamber, Cham-

ber of Labour and Social Insurance) 1976, No. 9, item 184.
31 See S. Szer, supra note 25, p. 77.
32 Case ref. no. I ACa 410/09, OSA/Kat. (Case law of Appellate Courts / Katowice) of 2009, 

No. 4, item 6.
33 This regulation is included in Tile I (“Marriage”) of the FGC and opens its Section II enti-

tled “Rights and obligations of spouses”.
34 For more, see e.g. Z. Radwański, Uwagi ogólne o zasadzie równości płci w świetle prawa 

polskiego, “Studia Prawnicze” 1978, Vol. 3, pp. 10-11. 
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important issues regarding their family. Consequently, one spouse cannot impose 
his or her will on the other in these matters. According to Article 25 § 3 of the 
FGC, if no declaration is made about the surname of a spouse while entering into 
the marriage, he or she retains his or her surname after concluding the marriage. 
The rule stipulating that in the event of no declaration, the wife shall assume 
her husband’s surname was abolished by the Act of 24 July 1998.35 Furthermore, 
Article 27 sentence 2 of the FGC points out that personal efforts to raise children 
and work in the common household are considered as fulfilling the obligation to 
support the needs of the family. This applies equally to the efforts of the wife and 
the husband. Moreover, Article 43 § 1 of the FGC establishes the rule that both 
spouses have an equal share in common matrimonial property.

Under Polish law, the legal consequences of entering into marriage are the 
same for the husband and the wife in terms of their mutual relations, their rela-
tions with their children and with any third parties.36 The Polish family law, in 
referring to spouses and granting them rights, does not distinguish their gender. 
It uses the equivalents of the English words “spouses” and “a spouse”. While 
analysing this problem, it should also be assessed whether Polish law on marriage 
provides exceptions to that rule and if so, whether they are justified. It might be 
surprising to find that, save for the provisions on determining the parentage of 
a child,37 there are only two regulations of the FGC that treat men and women 
differently. Both of these exceptions seem, at least at first sight, to be established 
in favour of a wife. 

THE MINIMUM AGE FOR MARRIAGE

The first regulation of the FGC which treats women and men differently to 
some extent relates to the minimum legal age to enter into marriage. Article 10 
§ 1 of the FGC provides that one should be 18 years or older to enter into mar-
riage.38 However, the guardianship court may allow to marry a woman who has 

35 Polish Journal of Laws of 1998, No. 117, item 757.
36 T. Smyczyński, supra note 25, p. 217. 
37 Articles 619 – 86 of the FGC. Under Polish law, a traditional (different sex) model of paren-

tage is recognised. The child is to only have a mother (a woman who gave birth to the child) and 
a father (as a rule, a man genetically related to a child). Other models of parentage, including those 
established abroad according to any foreign law, are not recognised by courts – see the resolution 
of the Polish Supreme Administrative Court (issued in the panel of 7 judges) of 2 December 2019, 
Case ref. no. II OPS 1/19 (available in Polish at: https://orzeczenia.nsa.gov.pl/doc/0CB4DBF3D4, 
accessed 28 March 2023).

38 Article 10 § 1 of the FGC has received the current wording in accordance with the Act of 24 
July 1998 (Polish Journal of Laws from 1998, No. 117, item 757). Originally, the FGC provided for 
a rule that a man must be 21 years old and a woman 18 years of age to enter into marriage. 
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reached sixteen years of age. This is possible only for valid reasons if the circum-
stances suggest that the conclusion of the marriage will serve for the welfare of 
the established family. On the other hand, a man of this age cannot validly enter 
into a marriage. 

This regulation is widely criticised for two reasons. Firstly, from men’s per-
spective, it determines a different minimum legal age for marriage based on the 
sex of a spouse-to-be without any sufficiently valid reason.39 There are no con-
clusions of any modern legal or social research which would show that entering 
into marriage by a 16 or 17-year-old woman may be beneficial to the established 
family whereas entering into marriage by a man of the same age is never bene-
ficial.40 Secondly, said regulation has been criticised by some scholars and femi-
nist organizations due to the manner of its application. In practice, this exception 
is evoked almost only by teenage pregnant women or those who gave birth to 
a child.41 The results of the examination of court case files indicate that in these 
situations courts in the vast majority of cases allow applicants to marry without 
carrying out a detailed examination of the case.42 Meanwhile, pregnant underage 
women often apply to the court under pressure from a traditional family and there 
is a greater risk that a marriage so contracted may end in divorce.43 Moreover, an 
underage pregnant woman may be interested in contracting the marriage in order 
to be treated as an adult44 and consequently, have parental responsibility over the 

39 See K. Pietrzykowski, (in:) K. Pietrzykowski (ed.), Kodeks rodzinny i opiekuńczy. Komen-
tarz, Warszawa 2021 , p. 201, who points out that in this respect Article 10 § 1 of the FGC is incon-
sistent with Article 33(2) of the Polish Constitution. Cf J. Gajda, (in:) T. Smyczyński (ed.), System 
Prawa Prywatnego. Tom 11. Prawo rodzinne i opiekuńcze, Warszawa 2014 , p. 154; M. Domański, 
Względne zakazy małżeńskie, Warszawa 2013, pp. 141-144. 

40 See also A. Stawarska-Rippel, (in:) M. Fras, M. Habdas (eds.), Kodeks rodzinny i opiekuń-
czy. Komentarz, Warszawa 2021, pp. 87-88. Cf. the older research cited in the opinion of the Polish 
Supreme Court of 16 June 2016 – Opinia Sądu Najwyższego do projektu ustawy o zmianie ustawy 
– Kodeks rodzinny i opiekuńczy oraz ustawy – Kodeks postępowania cywilnego (IX kadencja, 
druk senacki nr 187), Document No. BSAI-021-231/16, 2-3. Available at: https://www.senat.gov.pl/
download/gfx/senat/pl/senatinicjatywypliki/124/4/187_sn.pdf (accessed 28 March 2023).

41 See M. Domański, supra note 39, pp. 151-157; M. Domański, Orzekanie o zezwoleniu na 
zawarcie małżeństwa kobiecie, która nie ukończyła 18 lat, (in:) A. Siemaszko (ed.), Stosowanie 
prawa. Księga jubileuszowa z okazji XX-lecia Instytutu Wymiaru Sprawiedliwości, Warszawa 
2011, pp. 339-340.

42 M. Domański, supra note 39, pp. 190-205; M. Domański, supra note 41, pp. 342-354. See 
also the opinion of the Polish Supreme Court of 16 June 2016, supra note 40, pp. 6-9.

43 See, e.g., M. Kuciarska-Ciesielska, (in:) M. Kuciarska-Ciesielska, G. Marciniak, J. Para-
dysz (eds.), Rozpad małżeństw w Polsce – przyczyny i skutki, Warszawa 1993, p. 124; W. Stoja-
nowska, Ochrona dziecka przed negatywnymi skutkami konfliktu między jego rodzicami, War-
szawa 1997, p. 52. 

44 Article 10 § 2 sentence 1 of the Act of 23 April 1964 – the Civil Code (Polish Journal of 
Laws of 2022, item 1360, as amended) provides that a minor becomes adult on marriage.
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child.45 Nevertheless, other regulations, such as emancipation,46 unknown in Pol-
ish law or a change in the law on parental responsibility, should provide for this 
effect in the justified circumstances without the necessity for an underage woman 
to get married. 

The criticism of this exception is supported, inter alia, by Article 16(1) of 
the CEDAW. As discrimination against women must be eliminated in all matters 
relating to marriage, this includes the minimum age for marriage.47 The CEDAW 
Committee in General Recommendation 21 (“Equality in Marriage and Family 
Relations”) of 199448 stated that the minimum age for marriage should be 18 years 
for both, men and women. The Committee pointed out that according to the World 
Health Organization, “when minors, particularly girls, marry and have children, 
their health can be adversely affected and their education is impeded. As a result 
their economic autonomy is restricted”. The same reasoning was presented in 
§ 23 of the General Comment No. 2849 adopted by the UN Human Rights Com-
mittee on 29 March 2000. It stated, in relation to Article 3 of the ICCPR, that the 
minimum age for marriage should be set “on the basis of equal criteria for men 
and women. These criteria should ensure women’s capacity to make an informed 
and uncoerced decision”. The practice of several jurisdictions that allow girls to 
marry earlier than boys has been expressly criticised by the UN Committee on 
the Rights of the Child.50 

In 2003, an amendment of Article 10 § 1 of the FGC was proposed to the 
Polish Parliament by the government on the initiative of the Government Plen-
ipotentiary for Equal Status of Women and Men.51 The proposed law stipulated 
that the said exception should be applied regardless of the sex of the spouse-
to-be provided that the other spouse is over 18 years old. However, that bill did 
not become the law. A similar bill, presented by a group of senators (members 

45 According to Polish law, a minor doesn’t have a parental responsibility, as he or she doesn’t 
have the full capacity for legal acts (Article 94 § 1 of the FGC). However, Article 96 § 2 of the 
FGC states that an underage parent participates in the ongoing care over the child and his or her 
upbringing, unless the court decides otherwise taking into consideration the best interests of the 
child. For other reasons for contracting the marriage by underage women see M. Domański, supra 
note 41, pp. 347-349.

46 Cf. Articles 413-2 – 413-8 of the French Civil Code of 1804 (as amended). 
47 See also R. Gaffney-Rhys, supra note 1, p. 93; F. Banda. J. Eekelaar, supra note 17, 

pp. 854-855. 
48 Para. 36. Available at: https://www.refworld.org/docid/48abd52c0.html (accessed 28 March 

2023).
49 Available at: https://ccprcentre.org/page/view/general_comments/27762 (accessed 28 March 

2023).
50 For more, see: R. Gaffney-Rhys, supra note 1, pp. 94-95.
51 Bill of 23 April 2003 on the Amendment of the Act – Family and Guardianship Code and 

Certain Other Acts, print no. 1566, Polish Sejm of 4th turn.
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of the Upper House of the Polish Parliament) on 24 May 201652 was also not 
adopted. In 2015, the Polish Commissioner for Human Rights (the Ombudsman) 
made an attempt to convince the Minister of Justice to change this regulation,53 
but it was again unsuccessful. The Ombudsman rightly pointed out that the 
analysed regulation can be assessed as discriminatory on the basis of sex and 
infringing on the right of men to the respect for their private and family life. 
This regulation, in fact, determines different ages of marriage for women and 
men. The Ombudsman also pointed out that, according to Article 2 of the UN 
Convention on Consent to Marriage, Minimum Age for Marriage and Regis-
tration of Marriages of 1964,54 the State may, for justified reasons and in the 
interest of prospective spouses, grant a dispensation regarding the obligation to 
reach a marital age. However, bearing in mind the principle of non-discrimi-
nation, it seems that this exemption, if applied, should regard both, women and 
men equally. 

For these reasons, the said exception to the minimum age for marriage is 
not justified in the current form. It should apply equally to men and women or 
the exception should be abolished. The latter option has been chosen by many 
European countries in recent years.55 Furthermore, the exception, if kept in the 
code, should direct the court’s attention first to the welfare of the individual – 
the underage prospective spouse,56 and not, as is the case now, to the “welfare 
of the established family”,57 which is a rather ambiguous concept, especially 
if a couple is not in a steady relationship. It should be noted that the previous 
Polish regulations – the Decree on the Matrimonial Law of 1945 and the Family 
Code of 1950 – did not differentiate between the positions of men and women 
in this regard.

52 See print no. 187, Polish Senate of 9th turn. This document proposed to apply said exception 
to the minimum age for marriage regardless of the sex of the spouse-to-be, even if the other spouse 
was also under 18 years and both spouses would require the permission of the court to enter into 
marriage. 

53 See the letter of 1 December 2015 (document No. IV.501.12.2015.MK). Available at: https://
bip.brpo.gov.pl/sites/default/files/Do_MS_ws_zroznicowanego_wieku_uprawniajacego_do_za-
warcia_malzenstwa.pdf (accessed 28 March 2023).

54 Adopted in New York by the UN General Assembly resolution 1763 A (XVII) of 7 Novem-
ber 1962. It came into force in Poland on 8 January 1965 (Polish Journal of Laws from 1965, No. 9, 
item 53). Available at: https://www.ohchr.org/en/professionalinterest/pages/minimumageformar-
riage.aspx (accessed 28 March 2023).

55 See E. Kamarad, Kolizyjnoprawne aspekty małżeństw dzieci, “Problemy Prawa Prywatne-
go Międzynarodowego” 2019, Vol. 24, pp. 80-81, 105-106. 

56 See likewise M. Domański, supra note 39, p. 151.
57 Cf. the understanding of this notion presented by J. Gajda, supra note 39, pp. 155-156.
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SURNAME OF A CHILD

Another regulation of the Family and Guardianship Code which to some 
extent treats men and women differently concerns the surname of the child. Pol-
ish law stipulates that in the absence of an agreement between parents regarding 
the surname of their child, the child shall bear a double surname. It consists of the 
wife’s (mother’s) surname followed by the husband’s (father’s) surname.58 Con-
versely, if parents come to an agreement, they can decide whose surname is to be 
placed first and whose surname is to follow. 

In comparison, since 2013, the French law has stipulated that in a similar sit-
uation, the child’s double surname shall consist of his or her parents’ surnames 
sequenced alphabetically in order to implement the principle of equality of par-
ents to its fullest extent.59 The French solution might not be entirely ideal as it 
opens up a possibility of arguing for discrimination against those whose surname 
begins with one of the last letters of the alphabet (e.g. “y” or “z”). However, the 
first letter of the surname, in contrast to sex (or gender), is not a suspicious ground 
for discrimination. Due to the fundamental principle of equal rights of spouses 
and parents, the current Polish regulation on the surname of the child should be 
the subject of further research. The French model may be considered as a possible 
amendment option. 

A MUTUAL RIGHT AND OBLIGATION TO EQUAL TREATMENT

In the Polish Family and Guardianship Code, there is no general part. In other 
words, there are no general rules stipulated at the beginning of that Act which 
would explain how to understand marriage and family and what the basic princi-
ples of family law are. The lack of the general part of the FGC may be treated as 

58 Article 88 § 2 sentence 2 of the FGC states that “If the spouses did not make joint decla-
rations about the child’s surname, the child has a surname that consists of the mother’s surname 
followed by the father’s surname”. Similar regulation concerns the surname of a child whose pa-
rents are not married (Article 89 § 1 sentence 3 of the FGC). See further: J. Słyk, (in:) K. Osajda 
(ed.), Komentarze Prawa Prywatnego. Tom V. Kodeks rodzinny i opiekuńczy. Komentarz. Przepisy 
wprowadzające KRO, Warszawa 2017, p. 1181, 1185. 

59 Article 311-21 of the French Code Civil from 1804, as amended by Loi No. 2013-404 of 
17 May 2013 (Journal officiel de la République française No. 0114 of 18 May 2013), states that “En 
cas de désaccord entre les parents, signalé par l’un d’eux à l’officier de l’état civil, au plus tard au 
jour de la déclaration de naissance ou après la naissance, lors de l’établissement simultané de la 
filiation, l’enfant prend leurs deux noms, dans la limite du premier nom de famille pour chacun 
d’eux, accolés selon l’ordre alphabétique (…)”. For more, see e.g. A. Batteur, L. Mauger-Vielpeau, 
Droit des personnes, des familles et des majeurs protégés, Paris 2021, pp. 55-60. 
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one of the reasons why its regulation stating that spouses have equal rights and 
obligations in marriage (Article 23 sentence 1) is included within the provisions 
on mutual rights and obligations of spouses. However, even without the general 
part, such a fundamental regulation could be placed at the very beginning of the 
code or at least be codified in a separate article. Meanwhile, Article 23 of the 
FGC consists of two sentences that should not be interpreted entirely separately. 
The first one states that spouses have equal rights and obligations in marriage, 
whereas the second one provides that spouses “are obliged to live together, help 
each other, remain faithful, and collaborate for the benefit of the family they cre-
ated by entering into a relationship”. Hence, it might be argued that the legislator 
intended to treat said provision on equality not only as a principle, but also as an 
important part of the regulation of the mutual rights and obligations of spouses. 

Entering into marriage creates a family legal relationship between the spouses 
which is a type of civil-law relationship. This legal relationship includes the rights 
and obligations of the spouses.60 The FGC, and in particular its Article 23, empha-
sises the responsibilities of the spouses. However, the obligation of one spouse 
corresponds to the right of the other to be treated in line with this obligation.61 In 
other words, each spouse, while required to behave in a specific way towards the 
other party (e.g. to be faithful and to collaborate for the benefit of the family), is 
also entitled to expect the same treatment from the other.62 The spouses’ rights are 
essentially of civil subjective rights’ nature.63 Therefore, it might be argued that 
Article 23 sentence 1 of the FGC not only establishes a legal principle, but also 
codifies the mutual right and obligation of spouses to treat each other equally in 
the relationship.64 The exact content and effect of said right and obligation should 
be further analysed. 

Undoubtedly, no spouse has more rights or responsibilities in marriage than 
the other.65 It was rightly noticed in the Polish legal literature already some time 
ago that the principle of equal rights and obligations should not lead to a situa-
tion where a full-time working wife is simultaneously burdened with all or most 

60 See, e.g., H. Haak, Zawarcie małżeństwa. Komentarz, Toruń 1999, p. 197; T. Smyczyński, 
supra note 25, p. 215; M. Goettel, Koncepcja podstawowych praw i obowiązków małżonków w ko-
deksie rodzinnym i opiekuńczym, (in:) T. Płoski, J. Krzywkowska (eds.), Matrimonium spes mundi. 
Małżeństwo i rodzina w prawie kanonicznym, polskim i międzynarodowym. Księga pamiątkowa 
dedykowana ks. prof. Ryszardowi Sztychmilerowi, Olsztyn 2008, p. 343. 

61 M. Goettel, supra note 60, p. 352; W. Borysiak, supra note 28, p. 219.
62 J.S. Piątowski, supra note 20, p. 217; M. Jadczak-Żebrowska, Prawa i obowiązki małżon-

ków, Warszawa 2017, pp. 51-52. 
63 See J. Ignatowicz, M. Nazar, Prawo rodzinne, Warszawa 2016, p. 220; J. Pawliczak, supra 

note 28, p. 229. Cf T. Smyczyński, supra note 25, p. 215; M. Jadczak-Żebrowska, supra note 62, 
pp. 52-54; J.M. Łukasiewicz, R. Łukasiewicz, Prawo rodzinne, Warszawa 2021, pp. 145-146.

64 See J. Pawliczak, supra note 28, pp. 206-207. 
65 H. Haak, supra note 60, p. 198. 
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domestic duties, which is not that uncommon at all.66 Nonetheless, this applies 
equally to the situation of a husband.

Furthermore, Article 23 sentence 1, especially when read together with Arti-
cle 24 of the FGC, does not allow either spouse to claim to be the head of the 
family.67 This is in accordance, inter alia, with the Council of Europe Resolution 
of 1978 on Equality of Spouses in Civil Law.68 Its Article 1 recommends that gov-
ernments of the Member States take all necessary steps to ensure that the civil 
law must not contain provisions “whereby a spouse is put in a more advantageous 
position than the other spouse, in particular by being designated to act as the head 
of the family”.

It is worth noting that recently, the issue of the dominance of one of the 
spouses was addressed by the Polish Supreme Court (Extraordinary Control and 
Public Affairs Chamber) as a result of filing the extraordinary complaint69 by the 
General Prosecutor. This complaint concerned the decision issued in child abduc-
tion proceedings carried out under the 1980 Hague Child Abduction Convention70 
in which the Polish court had ordered the return of the child to the jurisdiction 
where the father of the child lived. The court issued that decision in spite of clear 
indications of the child’s mother being abused by the father. The Supreme Court 
in the decision of 14 April 202171 ordered re-examination of the already legally 
binding decision. The Supreme Court held that: “observing both, the sole acts 
of violence and its effects on the mother, in light of life experience, has serious 
repercussions on the development and the attitude of the child. It may lead to his 
or her corruption or at least to the perpetuation of – unacceptable in the Polish 
constitutional order, the axiological core of which is the guarantee of equal human 
dignity – the “norm” of the superiority of one of the spouses”. 

66 J.S. Piątowski, supra note 20, p. 226. 
67 See, e.g. S. Breyer, S. Gross, supra note 28, p. 75; W. Borysiak, supra note 28, p. 221; 

M. Jadczak-Żebrowska, supra note 62, p. 63. 
68 Resolution (78) 37 adopted by the Committee of Ministers on 27 September 1978. Available 

at: https://rm.coe.int/09000016804e8e9e (accessed 28 March 2023). 
69 This extraordinary means of challenge has been available since 3 April 2018. It allows se-

lected public bodies to challenge final court judgments, issued no later than 5 years before lodging 
the complaint, if they were decided with violation of the constitutional principle stating that Poland 
is a democratic state of law implementing the principles of social justice (Article 2 of the Polish 
Constitution). See further T. Zembrzuski, Extraordinary Complaint in Civil Proceedings under 
the Polish Law, “Access to Justice in Eastern Europe” 2019, Vol. 1, pp. 31-44.

70 Convention on the Civil Aspects of International Child Abduction adopted on 25 October 
1980 in The Hague. It came into force in Poland on 1 November 1992 (Polish Journal of Laws 
of 1995, No. 108, item 528). Available at https://assets.hcch.net/docs/e86d9f72-dc8d-46f3-b3bf-
e102911c8532.pdf (accessed 28 March 2023).

71 Cases ref. no. I NSNc 36/21, available in Polish at: http://www.sn.pl/sites/orzecznictwo/orze-
czenia3/i%20nsnc%2036-21.pdf (accessed 28 March 2023).
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Moreover, it is derived from Article 23 sentence 1 of the FGC that spouses do 
not have any prescribed functions or roles in marriage.72 A properly understood 
obligation to treat the other party equally means that one spouse cannot demand 
of the other to perform specific functions and roles (either ‘traditional’ or ‘mod-
ern’).73 For example, neither spouse can require the other to play a predominant 
(and not equal) role in carrying out the household duties or raising a child. Simul-
taneously, one spouse cannot unilaterally rule out the will and right of the other to 
participate equally in the care of the child and the duty to support the family. As 
one spouse cannot claim to be the head of the family, he or she cannot unilaterally 
decide to be “the dominant parent” or “the primary caregiver”. 

It is essential to notice that while working on the 1964 Family and Guard-
ianship Code, the Polish legislator did not accept the proposition that different 
roles performed in the majority of families by wives (raising children) and hus-
bands (earning money) should be recognised by the law. The rejected proposi-
tion was based on the assumption that spouses should have rights and obligations 
that are “completely equal, but not entirely the same” (in Polish “zupełnie równe, 
ale niezupełnie jednakie”), because they perform different functions in the rela-
tionship.74 Therefore, this is not an effective law in Poland. However, neither the 
principle of equality nor the mutual right and obligation to equal treatment must 
be understood as obligating spouses to have identical roles in all aspects of the 
relationship.75 It all depends on their agreement and the physical and mental pre-
dispositions, qualifications, skills, interests, and earning capacities of each of the 
spouses.76 The division of roles in the relationship is possible and may also change 
over time. Nevertheless, in the event of a spousal disagreement, the starting point 
for settling this issue is, from the legal perspective, the equal distribution of all 
rights and responsibilities in the relationship.77 

For these reasons, Article 23 sentence 1 of the FGC cannot be treated as 
a legal basis for the argument, present also in the Polish modern legal literature, 
that in interpreting the principle of equality, one should take into account the 

72 See, e.g., J.S. Piątowski, supra note 20, pp. 224-226.
73 J. Pawliczak, supra note 28, pp. 207.
74 See J. Gwiazdomorski, Równouprawnienie kobiety w rodzinie jako problem kodyfikacyjny, 

“Państwo i Prawo” 1959, Vol. 11, p. 765. For more, see P. Fiedorczyk, supra note 22, pp. 334-338.
75 See, e.g. J. S. Piątowski, supra note 20, p. 225; M. Dobrowolski, Status prawny rodziny 

w świetle nowej Konstytucji Rzeczypospolitej Polskiej, “Przegląd Sejmowy” 1999, Vol. 4, p. 30; 
J. Ignatowicz, M. Nazar, supra note 63, p. 221. 

76 See also J.S. Piątowski, supra note 20, p. 225; M. Jadczak-Żebrowska, supra note 62, 
pp. 63-64.

77 See S. Grzybowski, Prawo rodzinne – zarys wykładu, Warszawa 1980, p. 69, who pointed 
out that Article 23 sentence 1 of the FGC provides for settling all dubious situation in accordance 
with the principle of full legal equality of a husband and a wife. See likewise J. Winiarz, Prawo 
rodzinne, Warszawa 1983, pp. 79-80.
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“irreplaceable role” of women in raising small children.78 This point of view may 
lead to the incorrect conclusion that functions related to bringing up children 
in the earliest stage of their development should be exercised primarily by the 
wife.79 Accordingly, there is no rule that the husband should be primarily respon-
sible for raising children, although fathers (and husbands) may and should play 
the same role in this respect as mothers, and for the child, this role is also “irre-
placeable”. Similar objections may be raised with regard to the view that a cor-
rectly understood principle of equality determines that the wife is required to do 
professional work only to an extent that can be reconciled with her functions in 
raising children and doing household duties.80 The principle of equality leaves no 
doubt that the wife and the husband are in the same position in this regard. Nev-
ertheless, in matters concerning children the principle of the best interests of the 
child prevails over the principle of equality of their parents.81 In some situations, 
one of the parents might be required to take on more care over the child due to 
objective reasons (e.g. in the case of seriously insufficient caring competences 
of the other parent). However, this should be treated as the exception, since the 
Polish law also emphasises the importance of the right of the child to be brought 
up by both parents.82

CONSEQUENCES OF A VIOLATION OF THE RIGHT AND 
OBLIGATION TO EQUAL TREATMENT

The final issue to discuss is whether Polish family law provides for any con-
sequences or sanctions if one spouse does not treat the other equally, claims more 
rights or takes less responsibilities than the other. 

78 See, e.g., M. Dobrowolski, supra note 75, p. 30; T. Smyczyński, supra note 25, pp. 216-217; 
M. Jadczak-Żebrowska, supra note 62, p. 64. In the case law concerning exercising parental re-
sponsibility after a divorce, many years ago the basis for this view was the ruling of the Polish 
Supreme Court of 21 November 1952, Case ref. no. C 1814/52 (OSNCK [Rulings of the Supreme 
Court, Civil Chamber and Criminal Chamber] of 1953, No. 3, item 92).

79 W. Borysiak, supra note 28, p. 221.
80 See, e.g. J. S. Piątowski, supra note 20, pp. 224-226; J. Gajda, (in:) K. Pietrzykowski (ed.), 

Kodeks rodzinny i opiekuńczy. Komentarz, Warszawa 2021, p. 278.
81 The Polish Supreme Court emphasises that in each situation regarding the child his or her 

best interest should be a primary and prevailing value. See, e.g. the resolution of the Panel of 7 
judges of the Supreme Court of 12 June 1992, Case ref. no. III CZP 48/92 (OSNCP [Rulings of the 
Supreme Court, Civil Chamber, Chamber of Labour and Social Insurance] 1992, No. 10, item 179) 
and the resolution of the Supreme Court of 22 November 2017, Case ref. no. III CZP 78/17 (OSNC 
[Rulings of the Supreme Court, Civil Chamber] 2018 No. 5, item 51). See also above-mentioned 
Article 5 of Protocol No. 7 to the ECHR.

82 See Articles 58 § 1a and 107 § 2 of the FGC.
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First, it should be noted that Article 23 sentence 1 of the FGC is a manda-
tory regulation. It constitutes a part of the “régime primaire” of marriage which 
cannot be excluded or significantly altered by the agreement of the spouses.83 As 
a result, the provisions of contracts between spouses, including matrimonial prop-
erty agreements, which are contrary to the principle of equal rights of spouses are 
invalid84 under Article 58 § 1 of the Polish Civil Code.85 In the legal literature, an 
example of such a contractual provision is a clause stipulating that all rights (or 
any rights of a specific type) acquired by only one of the spouses are excluded 
from the matrimonial community regime.86

Second, the rights of spouses which have a proprietary nature can be claimed 
in court proceedings. For example, when one spouse refuses to contribute equally 
to the support of the family, the other may ask the court to order payment of the 
maintenance (Articles 27 and 28 of the FGC). 

Third, the Polish family law remains one of the few in the world, and probably 
the only one in the European Union,87 which sets forth the rule that while adjudi-
cating on the dissolution of marriage, the court is required to determine which of 
the spouses is guilty of the breakdown of the relationship (Article 57 § 1 of the 
FGC).88 According to Polish law, the guilty spouse may, among other things, be 
required to pay more alimony and for a longer period than the not-guilty one after 
divorce.89 A spouse might be found guilty, inter alia, if he or she did not treat the 
other party equally, and for that reason, the marriage has broken down. Neverthe-
less, so far such a reasoning has rarely appeared in case law. 

83 See, e.g., T. Smyczyński, supra note 25, pp. 213-214; J. Ignatowicz, M. Nazar, supra note 
63, p. 226; J. Gajda, supra note 80, pp. 274-275. See also the judgment of the Court of Appeal in 
Gdańsk of 15 April 2016, Case ref. no. III AUa 1730/15,available in Polish at: http://orzeczenia.
ms.gov.pl/details/$N/151000000001521_III_AUa_001730_2015_Uz_2016-04-15_001 (accessed 
28 March 2023).

84 See S. Breyer, S. Gross, supra note 28, p. 73.
85 This Article states that act in law which is contrary to the statutory law or is designed to 

circumvent the statutory law shall be null and void unless the appropriate provision stipulates 
a different effect. 

86 J. S. Piątkowski, supra note 20, p. 515. 
87 See M. Antokolskaia, Divorce law in a European Perspective, (in:) J. M. Scherpe (ed.), 

European Family Law. Volume III. Family Law in a European Perspective, Cheltenham 2016, 
pp. 68-80; J. Pawliczak, Rozwiązanie małżeństwa na podstawie prawa obcego a orzekanie o winie 
rozkładu pożycia, “Kwartalnik Prawa Prywatnego” 2017, Vol. 4, pp. 855-858. 

88 However, Article 57 § 2 of the FGC provides that, upon a joint request of both spouses, the 
court resigns from ruling on the fault. 

89 See Article 60 of the FGC. 
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CONCLUSIONS

The Polish legal system attaches great importance to the equality of spouses. 
It constitutes one of the fundamental rules of the Polish public order as well as the 
main principle of family law. The equality of spouses is consistently implemented 
in domestic matrimonial law with minor exceptions which should be re-exam-
ined. Article 23 of the FGC also provides a normative basis for recognition of 
the mutual right and obligation of spouses to treat each other equally in the rela-
tionship. This aspect of equality of spouses warrants special attention and should 
be developed in both, the legal doctrine and the case law. It proves that the issue 
of equality of husband and wife is still of great relevance and deserves further 
research. 

Furthermore, Polish law which focuses on the determination of the guilty 
party in divorce proceedings, provides for a specific type of sanction, if a vio-
lation of the right and obligation to equal treatment results in the irretrievable 
breakdown of marriage. Whereas in other jurisdictions, at least in the case of 
the Member States of the Council of Europe, the no-fault divorce is a rule. In 
these countries, the rights and obligations of spouses of a personal nature (e.g. to 
be faithful, collaborate for the benefit of the family) are not safeguarded by any 
court-enforced sanction. Nonetheless, since the fault-based divorce law has many 
more disadvantages than advantages, this particular piece of Polish legislation is 
hardly a good model for implementing the principle of equality of a husband and 
wife.90 
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INTRODUCTION

No institutions, structures, norms, values or attitudes are completely static 
over time. Political, legal, economic and religious institutions change – as do fam-
ily forms, relations, values and norms regarding for instance property, owner-
ship, marriage, inheritance and inter-generational relations. American professor 
of legal history, Lawrence Friedman in an important article in 1969, discussed the 
concept of legal culture. Since then he has described the legal system as consist-
ing of 1) structures, mostly institutions, 2) substance – rules, doctrines, legislation 
and directives and 3) legal culture – the values, norms and attitudes, which hold 
together the systems and decides on its position in societal culture.1 In the 20th 
century, most lawyers have dealt with the first two elements, which are what most 
people in Western countries think of, when they think of law. 

If we look back further, we will find a somewhat different and wider per-
spective. Professor Atiyah in his book of 1979 The Rise and Fall of Freedom 
of Contract outlined how throughout the 19th century freedom of contract was 
an ideology whose influence extended into politics, economics and morality, as 
well as the law.2 In his book of 1983, Law and Revolution. The Formation of the 
Western Legal Tradition, Professor Harold J. Berman traced the development of 
Western law from folk law via the Papal revolution to the formation of secular 
legal systems. In her book of 1988, The Sexual Contract, professor of political sci-
ence Carole Pateman discusses how contract theory continues to affirm patriar-
chy through methods of contractual submission where there is ultimately a power 
imbalance stemming from systemic sexism.3 

A thorough review article of 2004 by law professor Gad Barzilai addresses 
Culture of Patriarchy in Law: Violence from Antiquity to Modernity and in a note 
mentions the interests and ability of the film industry – the modern-day pro-

1 See the articles by L. M. Friedman: Legal Culture and Social Development, “Law & So-
ciety Review”, 1969, Vol. 4, No. 1, pp. 29-44; Law, Lawyers, and Popular Culture, “Yale Law 
Journal”, 1989, Vol. 98, No. 8, pp.1579-1606; Technology and Legal Culture. Liber Amicorum Kjell 
Å Modeer, Juristförlaget, Lund 2007, pp.169-179.

2 P. S. Atiyah, The Rise and Fall of Freedom of Contract, Oxford 1979.
3 C. Pateman, The Sexual Contract, Oxford 1988.
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ducer of myths – to maintain a patriarchal society.4 Barzilai considers that ”social 
forces, such as feminist NGOs should carry the criticism and deconstruct patri-
archy through placing non-normative and normative mythologies, while state law 
cannot render such a social change by itself. Since patriarchy is grounded in state 
law itself – in its formalities, legal ideology and practices… legislation and court 
rulings are constitutive constructs of patriarchy itself, despite the contingencies 
and dynamics of hermeneutics”.5

The editors Amanda Whiting and Carolyn Evans called their book of 2006 
Mixed Blessings. Laws, Religions, and Women’s Rights in the Asia Pacific Region. 
In chapter 1, they write that the essays in the book show: 

“that for women, laws (customary, colonial, post-independence, and international) 
and religions (indigenous or introduced, Buddhism, Christianity, Islam and Con-
fucianism) have been a ‘mixed blessing’. These diverse legal systems and religious 
doctrines and institutions have variously denied women authority and the capacity to 
participate fully in the public organization of social, political, and religious life; they 
have furthermore constructed gender and familial relations in ways that subordinate 
women. Yet they have also offered promises of women’s empowerment, and provided 
rules and procedures, norms, values, and interpretations of sacred traditions to deliv-
er those emancipatory promises”.6

A combination of interacting patriarchal, religious and legal structures have 
historically influenced Europe and the world for millennia – however in some-
what different forms and to different and changing degrees over time – moving 
both back and forth. In this article, I will primarily focus on the development of 
Denmark, Poland’s northern neighbor across the sea.

THE CASE OF DENMARK

In the latter part of the 9th century after Christ – a traditional Western way 
of measuring time – King Harald Bluetooth, who ruled from 958-986, united 
a number of small kingdoms into Denmark – now considered one of the oldest 
kingdoms in Europe – and introduced Christianity/Catholicism. This brought him 
some support from the Pope and the Holy Roman Empire, and allowed him to 

4 G. Barzilai, Culture of Patriarchy in Law: Violence from Antiquity to Modernity. Reviewed 
work: Every Breath You Take: Stalking Narratives and the Law by Orit Kamir, “Law & Society 
Review” 2004, Vol. 38, No. 4, pp. 867-884, see note 9, p. 872.

5 Ibid, p. 878.
6 C. Evans & A. Whiting, Situating the issues, framing the analysis, (in:) A. Whiting 

& C. Evans, Mixed Blessings. Laws, Religions, and Women’s Rights in the Asia Pacific Region, 
Leiden-Boston 2006, p. 1.
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dismiss many of his opponents, who adhered to the old mythology. Most likely, 
it also contributed to the important development of a centralising political and 
religious ideology among the social elite that sustained and enhanced an increas-
ingly powerful kingship, where Roman law never had a direct impact. The Crown 
and Church often competed for power. However, the Middle Ages saw a period 
of close cooperation between the Crown and the Catholic Church. Thousands of 
church buildings sprang up throughout the country during this time.7 

In 1397, Margrete the First (1353-1412) was credited with establishing the 
very important Kalmar Union, a Personal Union roughly encompassing the areas 
which today are called Denmark, Norway and Sweden. Norway brought the Faroe 
Islands, the Shetland Islands and Orkney Islands as well as Iceland and Green-
land, which it had taken earlier into the Union. A Personal Union is a union of one 
or more states constituted by their becoming subject to the same personal ruler 
without loss of independent sovereignty8 – in this case the ruler was Margrete 
the First, who governed until her death – perhaps caused by the Black Death – in 
1412. She bore the almost queer title “Guardian Lady and (Right) Husband” – as 
she ruled on behalf of her male heir and (adopted) son, thus indicating the patri-
archal structures of the time in both family, state and church. She was the only 
acting female ruler in Danish monarchical history before the change to a consti-
tutional monarchy in 1849.

The power of the Catholic Church at the time was demonstrated by the need 
to obtain the Pope’s permission for the establishment of the University of Copen-
hagen in 1479. King Christian II travelled to Rome especially to receive the per-
mission. In line with the Christian and European order of the day, this was an 
educational institution reserved for men – sons of upper-class families, who until 
then had to travel to European universities to receive their education in all-male 
institutions. 

Shortly after, King Christian III (1503-1559), who had grown up in a German 
environment and heard Martin Luther speak in Wittenberg as a young man in 
1521, accepted the Reformation for Denmark in 1536. Martin Luther’s protest 
in 1517 against the moral and economic corruption of the Catholic Church also 
led to his translation of the Latin version of the New Testament to the vernacular 
German language. This translation had a strong impact on the German-speaking 
area in Europe. It introduced a German written language, which would come to 
unify its users in spite of territorial fragmentation. In the Nordic countries, the 
introduction of Lutheranism strengthened the monarchies, where the kings also 
became heads of the church. The University of Copenhagen was reestablished as 
a Lutheran University after 1536 and its main purpose became to preach the gos-
pel in Danish in the reformed Danish National Church. A century later, the Treaty 

7 Ibid.
8 https://www.merriam-webster.com/dictionary/personal%20union (accessed 24 April 2023).
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of Westphalia (1648) ended the Thirty Years’ War. Both law and religion became 
territorially defined, according to the principle of cuius regio, eius religio – he 
who governs decides on the religion. Both law and religion continued to uphold 
a patriarchal order. Monarchy and the Lutheran Church in Denmark mutually 
supported each other and excluded members of all other religious communities 
for several centuries. Finnish feminist legal historian Anu Pylkkänen writes that 
these churches “upheld a social hierarchy and differentiation according to rank 
and gender, and religious education became to a large extent a part of the indoc-
trination into such a hierarchical social order”.9 “The dominant notions of marital 
relationship as well as the social role of women were inherently patriarchal and 
justified with religious arguments”, she writes. However, in “Protestantism it was 
underlined that each individual has the right and even the duty to form a personal 
connection to religious knowledge (universal priesthood) by reading the sacred 
texts in their mother tongue, not just by relying on authoritarian instruction”.10 

The otherwise very influential French Revolution hardly provided any rights 
for women. It was strongly anti-clerical, but it actually did not seem to trust 
women at all.11 Its direct and indirect influence in Europe had, however, a strong 
impact on legal culture undermining feudal society, introducing the values of lib-
erty, equality and fraternity, which gradually and slowly also led to the creation 
of women’s rights. After the Napoleonic Wars in 1814, the Danish Empire had to 
transfer Norway to Sweden. This was also the year when basic education for both 
girls and boys was introduced – ensuring that they could read the New Testament. 

THE DANISH CONSTITUTIONAL MONARCHY AFTER 1849 – 
EDUCATION, VOTING RIGHTS AND FEMALE PASTORS

After the European revolutions of 1848, Denmark became a constitutional 
monarchy with the 1849 constitution offering limited political rights for a small 
group of affluent men. This constitution stated in the original Article 3 that “The 
Evangelical-Lutheran Church shall be the established Church of Denmark, and as 
such shall be supported by the state”. This wording is unchanged in the present 

 9 A. Pylkkänen, Feminism and the Challenge to Religious Truths on Marriage. The Case of 
Nordic Protestantism, (in:) L. Christoffersen et al (eds.), Law & Religion in the 21st Century – Nor-
dic Perspectives, Copenhagen 2010, p. 529.

10 Ibid, p. 530.
11 See J. A. Goldstone, Revolutions. A Very Short Introduction, Oxford 2014, p. 40. I quote 

him in my article, Revolutions and Legal Cultures. Perspectives and Reflections, (in:) H. Hydén et 
al. (eds.), Combining the Legal and the Social in Sociology of Law. An Homage to Reza Banakar, 
Hart 2023, pp. 331-342.
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version of the constitution.12 It led to the “freedom of religion” and abandoned the 
exclusive position of the Evangelical-Lutheran Church, but demanded in article 6 
that the King should still belong to the Evangelical Lutheran Church.13

Denmark lost further territory and population after the war with Prussia 
in 1864 – and probably needed the involvement and labour power of those who 
had been excluded until that time – farmers, workers and women. Folk high 
schools expanded and since the 1870s political parties and trade unions were 
founded. Women got access to university education at Copenhagen University 
– still the only university in the country – from 1875, although they were not 
allowed to study theology until 1904. The international movement for suffrage 
for women had started the very long fight decades earlier. Women in Finland 
were the first Nordic women to gain voting rights in 1905 due to the aborted 
Russian revolution. 

Interestingly, the development towards political representation of women in 
Denmark took place partially overlapping with the creation of a new social and 
‘ecclesiastical’ institution, the parish councils, which were adopted by law in 
1903. This law established a new principle, which required that church members 
should have a say in church affairs. Accordingly, the bill contained proposals 
on women’s suffrage and eligibility from the outset. Female suffrage in church 
affairs was assessed by all sides of the Upper Chamber of Parliament as beneficial 
for church life, and the debate therefore concentrated more on whether servants 
should also have the right to vote and be eligible for election. Servants also ended 
up getting the vote, because the central point of the arguments was not the crite-
ria for authority and independence that had been debated in previous decades on 
the issue of municipal and national suffrage, but rather if the voter possessed the 
right faith. When women and servants were given the right to vote and to stand 
for election, it was thus based on their religious affiliation with the congregation.14 
Political voting rights for women were passed as legislation in 1913 in Norway, in 
1915 in Denmark and in 1921 in Sweden. 

After 1915, Danish women had voting rights in the parish councils, the right 
to study theology, as well as political voting rights. The parish councils decided 
on who were to become the local priests. In 1947, a Social democratic govern-
ment in Denmark introduced the first bill in the world to give female theologians 
the possibility to become priests – something that until then had been an exclu-
sively male privilege. A few parishes had already employed female theologians 

12 See the present text – now in Article 4 here https://www.ft.dk/-/media/pdf/publikationer/
english/my_constitutional_act_with_explanations.ashx (last accessed on 14 December 2021, 
no longer available).

13 Ibid, this is still article 6.
14 https://danmarkshistorien.dk/leksikon-og-kilder/vis/materiale/fra-menighedsraads-

valg-til-rigsdagsvalg-indfoerelsen-af-kvindelig-valgret-1903-1915/ (last accessed on 24 April 
2023).
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as priests, but they could not be ordained. With the 1947 legislation this was now 
possible in spite of resistance from bishops and priests, and the first three female 
priests were ordained by a brave bishop in 1948. 

In 1950, Denmark got the world’s first social democratic female minister of 
Church Affairs, the theologian Bodil Koch. Resistance against female clergy by 
the conservative part of the Church and clergy gradually diminished. The Youth 
Revolution in 1968 changed both political and legal – as well as religious – culture 
in a more secular and less traditionalist direction. Representation of women in 
education and public and religious affairs grew gradually. Since 1968, no bishop 
has opposed the ordination of female pastors. With the passing of a bill on equal 
treatment of men and women in 1978 (an implementation of an EU directive on 
equal treatment) the minister was, however, allowed to undertake exemptions 
from the law if “in the case of certain professional activities and the associated 
education, it is essential that the practitioner is of a certain gender”, which he 
did for clerical positions.15 It did not stop the increase of female pastors strongly. 
Nonetheless, some political and church resistance to female pastors continued. 
According to the 1912 Rite of Ordination to the Priesthood, ordinands in the Dan-
ish People’s church were required to shake the hand of all clergy who were pres-
ent. This was changed in the 1992 Rite, where ordinands could, as a minimum, 
shake the hand of bishops and those pastors who are present as readers. In 1995, 
the first female bishop was ordained, and until 2007, bishops in the conservative 
Diocese of Viborg allowed male pastors, who were opposed to female bishops 
and pastors to refrain from shaking their hands.16 From that year women made up 
half of the clergy. In 2012, the Lutheran Church accepted to perform same-sex 
church marriages. In 2014, female clergy made up 55% of the priests in the Danish 
People’s Church. Until 2016, Denmark was the only country in Scandinavia that 
reported more female than male pastors. 

In an article from 2017, Else Marie Wiberg Pedersen combines a reflection 
on three interlinked anniversaries that same year: the 500 years from the start of 
the Reformation, the 75th anniversary of women being allowed to study theology 
at the University of Aarhus, and the 70th anniversary of the law allowing women 
to become pastors in the Danish People’s Church. Else Marie Wiberg Pedersen 

considers that later generations of Lutherans were often more conservative than 

15 L 148 1978 Act on equal treatment of men and women with regard to employment, etc. and 
Executive Order No. 350, 10/07/1978 on derogation from the law on equal treatment of men and 
women with regard to employment, etc. as far as clerical positions are concerned.

16 See O. H. Hansen, Fra undtagelsesregel til undtagelsestilstand. Politiske og kirkelige hen-
syn til modstandere af kvindelige præster 1947-2007 [From rule of exception to state of exception. 
Political and ecclesiastical consideration], ”Kirkehistoriske Samlinger”, 2013, pp. 177-184. At the 
end of 2023 this exception has been limited but not totally abandoned.
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Luther himself, especially regarding their arguments against women’s ordination 
in the 20th century.17 

FEMINIZED RELIGIOUS PRACTICES AND INTERPRETATIONS

The Scandinavian churches have clearly become ‘feminized’ in the 21st cen-
tury and some observers see the shift to more female priests as a demand for 
a more unified and maternal church.18 Family forms have become more plural – 
also among clergy, and divorce is not unusual. Church practice has changed with 
quite a few churches offering family-oriented ‘spaghetti services’ which ‘cater’ 
for busy parents and their young children.19 The Copenhagen Faculty of Theology 
had a female dean from 2013 – 2020, who modernized the Faculty considera-
bly and contributed to a change in the very male-dominated institution. Female 
pastors reinterpret biblical texts searching for traces of other understandings of 
female authority.20

The Cathedral of Copenhagen, the most important one in the country, is 
named Our Ladies Church, indicating that it was originally a Catholic Church. 
It publishes a Church Magazine, which for 2021–2022 has a special issue on the 
Holy Family. The magazine asked whether the family has also in a church context 
too often been “cut out of glossy paper”, and it dealt with the suffering family in 
the realm of God, the modern family as vulnerable and moral, mourning as the 
most difficult stage in life and an article on “Queer Christmas cribs, woke baptis-
mal rites and polyphonic Bible texts”. All but one article are written by women.21 
A newspaper journalist has visited a “climate mourning group” in a church in Nør-
rebro, an old working-class area in Copenhagen, now inhabited by many migrants 
and a young population including students. The small “climate mourning group” 
consists of an international and intergenerational group of women, who are deal-
ing with climate anxiety. They are feeling overwhelmed by the unmanageable 
consequences of the climate crises and they seek to understand and reflect on 

17 E. M. W. Pedersen, Reformationen og køn. Kvinder og kirkens embede. [The Reformation 
and Gender. Women and the Office of the Church], “Dansk Teologisk Tidsskrift”, 2017 80. årg., 
pp. 146-165.

18 H. Macaulay, Do female priests represent a true religious reform? https://europeanacade-
myofreligionandsociety.com/news/do-female-priests-represent-a-true-religious-reform/ (accessed 
24 April 2023).

19 https://www.folkekirken.dk/gudstjeneste/andre-gudstjenester/spaghettigudstjeneste.
20 See M. A. Skovmand, De skjulte ledere. Om kvinderne i den tidlige kristendom. [Hidden 

leaders. On women in early Christianity], Gyldendal 2021.
21 Domkirken, Kirkemagasin / Vor Frue Kirke / København, December 2021-February 2022, 

Special Issue: The Holy Family.
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their feelings of powerlessness, anger, hopelessness and apathy. One of them is 
a pastoral trainee, but the group is not necessarily Christian. The 29-year-old ini-
tiator, who works in an NGO, explains that they have turned towards the church 
because its solemn space may make it easier to open up for difficult feelings and 
because there is a priest present who is trained in dealing with mourning and 
taking care of human well-being. For the initiator it does not come as a surprise 
that the group is dominated by women. According to her, women are overrep-
resented among Danish climate activists and in this context which focuses on 
emotions and mourning it makes sense that it is primarily women, who turn up.22 
In an international context, this is probably also the case and one may think of the 
teenager Greta Thunberg, who visited Pope Francis in April 2019 on one of her 
global tours. The same year she visited Denmark in May for a big demonstration 
just before both the EU and national elections in May and June. Those elections 
led to a considerable green shift in politics – a shift which has, however, to some 
extent been stalled by the global pandemic, probably leading to increased anxiety, 
anger, frustration and mourning amongst young people. 

TRANS-RELIGIOUS GENDER INSPIRATION AND INTERACTION

Since 1979 and the Islamic Revolution in Iran, since Salman Rushdie’s The 
Satanic Verses from 1988 and since the collapse of State socialism in Eastern 
Europe in 1989, we have witnessed an increasing and contested interest in reli-
gion and a populist resistance against Islam, also in Denmark, where the Danish 
People’s Party was established in 1995. We have also experienced a constant rise 
in votes for the party until the elections in 2019, which reduced its number of 
members of Parliament by more than a half. 

In 1997, an Islamic-Christian Study center was established at the initiative of, 
among others, a female priest for ethnic minorities and prison chaplain, Lissi Ras-
mussen, who was the head of the center for many years. The center celebrated its 
25th anniversary in 2021.23 It has not had an easy task in the past years – to a large 
degree due to geopolitical and national developments. During this period, the 
center and groups have moved from dialogue to dia-practice between Christians 
and Muslims, said the former leader, who in 1997 wrote her theological doctoral 
dissertation on similar developments in an African context. 

22 Siri Franceschi, På besøg i en klimasorggruppe: ”Den her snak om håb, den hænger mig 
langt ud af halsen” [Visiting a climate mourning group. “All this talk of hope. I’m sick and tired of 
it.”] “Information”, 15 December 2021.

23 M. Fenger-Grøndahl, Islamisk-kristent center fylder 25 år, “Kristeligt Dagblad”, 26 August 
2021.
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The increasingly tense Western and European political and religious climate 
in the first decades of the 21st century gave rise to very divisive political reac-
tions especially after Nine-Eleven 2001. However, in this period, Denmark also 
strengthened its efforts in the Middle East and North Africa as part of the general 
Danish foreign and development policy. In 2003, the Ministry of Foreign Affairs, 
launched the Arab Initiative, which has continued since 2017 under the name 
Danish-Arab Partnership Program (DAPP).24 The Arab Initiative and later the 
partnership program has, among others, supported cooperation between women’s 
organizations. KVINFO is a Danish center for knowledge on gender and equality, 
which emerged from 1964 linked to the Royal Danish Library, and was from 1987 
a self-governing institution. Since 2006, it has also worked internationally in the 
Middle East and North Africa with programs in Morocco, Tunisia, Egypt and 
Jordan. This work has consisted in cooperation with feminists including Muslim 
feminists, especially in the MENA region.25 I have had the privilege to participate 
in several conferences and to cooperate with different women’s groups, particu-
larly in Morocco.

In my view, the work done by these NGOs, the Study Center and KVINFO as 
well as other initiatives has been very important in bringing together researchers, 
activists as well as feminists across religions and borders, thus providing infor-
mation and mutual understanding of the conditions for productive and inspiring 
(feminist) work also in transnational and trans-religious relations during an oth-
erwise tense period.26 

The Danish and Nordic churches’ inclusion of female priests has probably 
inspired Muslim feminists also in Denmark, where there are currently very few 
female imams. The most well-known is Sherin Khankan, a female imam and 
founder of Scandinavia’s first female mosque, the Mariam Mosque. Though 
female imams are not uncommon worldwide, they generally have less power and, 
for instance, cannot marry two people or lead prayers for a male audience. An 
example of such cooperation between islamologist researchers and Muslims is the 
work done by Jesper Petersen, who describes the phenomenon in his dissertation 
entitled The making of the Mariam Mosque: Serendipities and structures in the 
production of female authority in Denmark.27 I think this solidarity with women 
in other religions is an important aspect of present Nordic and European legal 
culture and spiritual life even if it is not dominant. 

24 See https://www.dapp.dk/om/ (accessed 24 April 2023).
25 See KVINFOs historie fra 1964-2020, https://kvinfo.dk/kvinfos-historie-fra-1964-til-2020/ 

(accessed 15 December 2021 – no longer accessible).
26 I have written about other aspects of this in: H. Petersen, Changing Normativity and Soli-

darity: European Legal and Trans-Religious Perspectives, (in:) H. Krunke et al. (eds.), Transna-
tional Solidarity. Concept, Challenges and Opportunities, Cambridge 2020, pp. 374-392.

27 J. Petersen, The making of the Mariam Mosque: Serendipities and structures in the produc-
tion of female authority in Denmark, Lund 2020.
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CONCLUDING REMARKS

Acceptance of female authority has been difficult and continues to be a chal-
lenge for both legal and religious cultures, where patriarchal and male-dominated 
values, norms and attitudes have survived. The Danish case shows that a combina-
tion of political, legal and church reforms at the beginning of the 20th century have 
probably paved the way for a considerable representation and recognition of female 
clergy at the end of the century. However, what has also emerged in the media at the 
end of my work with this article is a conflict regarding the mental work environ-
ment in the Danish People’s Church between especially, but not only, pastors and 
the parish councils.28 In accordance with the rules laid down in this regard, the par-
ish council participates in the election of the bishop and in the election of members 
of provost committees and diocesan councils. It makes recommendations for vacant 
priest positions, administers church and cemetery and employs staff at church and 
cemetery. Further, it administers the revenue of the church and the priesthood and 
manages the church and the immovable property of the clergy in accordance with 
the rules laid down in this regard.29 The parish council consists of voluntary mem-
bers with no professional management expertise in spite of its wide competence. In 
this century of secularized cultural Christianity, few people run for office and few 
people vote. Pastors are employed by the Ministry of Church Affairs. It seems that 
this dual and partly voluntary structure is becoming dysfunctional and in need of 
reform. This may not be easy and may also take time. 

What we are witnessing in the 21st century seems thus to be both changing 
demands regarding working conditions and organizational structures in general, 
associated with changes in religious practices and activities as well as in interpre-
tations of authoritative texts. This may be a development towards what has been 
described as ‘cultural Christianity’ in Denmark, combined with what I would call 
an ‘everyday feminism’ and perhaps a need for another (self) understanding of 
gender and authority amongst both the users and organizers of (some) religious 
institutions staffed by a now slightly female dominated clergy.
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Abstract

The latest social encyclical of Pope Francis, Fratelli Tutti (2020), focuses on the 
theme of fraternity, which is a key concept of Catholic social teaching. The papal 
document reiterates that true universal fraternity implies the acknowledgement of the 
worth of each human person as a primary value of reference, always and everywhere. 
Fraternity, however, rooted in reciprocity and openness to mutual enrichment, needs to 
be consciously and carefully cultivated. Although men and women are both called to 
actively participate in building the culture of fraternity and solidarity that allows the 
pursuit of the common good, women can offer a particular contribution to promoting 
fraternity and social friendship. The feminine capacity to nurture and bring forth new 
life can effectively enhance an attitude of care, which integrates and completes the more 
masculine orientation towards justice, marked by a distinct sensitivity towards those who 
are more fragile and in need of help. From this perspective, a cultural change is needed, 
through education and practice, so that the feminine capacity for care can be recognized 
as a gift and promoted within organizations and all basic structures of common life.
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INTRODUCTION

The publication of the latest social encyclical Fratelli Tutti (henceforth FT) on 
3 October 20201 was accompanied by a few reservations raised by some theologi-
ans about the supposed partiality of its title, which some thought should have been 
extended to Sorelle Tutte, to include women more explicitly in Pope Francis’s call 
to a renewed sense of universal fraternity.2

These reservations, however, do not seem to consider the scholarly interpre-
tation offered by Fr. Niklaus Kuster,3 Swiss Capuchin friar and lecturer of Spirit-
uality at the Theological Faculty of the University of Lucerne, who clearly stated 
that, in fact, the encyclical is meant to address all men and women, all believers, 
and every person as members of one human family. From a literary point of view, 
although the first words Fratelli Tutti are accurately translated from the original 
formula used by Francis of Assisi in his collection of undated writings known 
as the Admonitions – specifically number VI, 1 (Imitation of Christ), a spiritual 
exhortation spoken to his brother friars (Omnes Fratres) – research has shown 
that the final composition of the twenty-eight spiritual teachings, like all Medie-
val admonitions, was intended for all the faithful,4 so that all people could draw 
from them practical applications for daily life.

1 Francis, Encyclical Letter Fratelli Tutti. Vatican City 2020. This paper is partially based 
upon a previous contribution offered in the context of the event The Economy of Francesco which 
took place in Assisi (Italy), on 19-21 November 2020.

2 R. Petrini, Fratelli Tutti. Highlights from a Feminine Perspective, “Oikonomia” 2021, 
Vol. 2, p. 25.

3 N. Kuster, “Fratres omnes” – fratelli e sorelle tutti (accessed 26 October 2021) (https://
www.vaticannews.va/it/vaticano/news/2020-09/papa-francesco-enciclica-san-francesco-osserva-
tore-romano.html).

4 R. J. Armstrong, J.A.W. Hellmann and W. J. Short (eds.), Francis of Assisi: Early docu-
ments, Vol. 1, New York-London 1999, p. 131.
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By way of analogy, in referring once again to the Saint of Assisi who inspires 
his pontificate, Pope Francis too addresses his latest social encyclical to men and 
women of good will, who are all called to cultivate universal fraternity beyond 
borders.5 Here is the unifying appeal that Pope Francis launches to humanity 
at a time when it appears to be torn apart by polarization and partial interests 
that prevent the pursuit of the common good. Such an earnest appeal to rekindle 
a seemingly lost ‘universal aspiration to fraternity’ recognizes an openness of 
heart in every human being, an openness which knows neither boundaries nor 
differences of origin, gender, nationality, color or religion (FT 3); an openness 
that is capable of seeing and valuing the goodness of the other. In this sense, in 
fact, fraternity is one step beyond solidarity, because it not only allows the une-
qual to become equal, but it also allows the equal to embrace the different.6 The 
human heart, however, needs to be shaped and trained in such an openness.

Like all social encyclicals, Fratelli Tutti aims to present the Church’s response 
to the ethical questions raised over time by human societies. Nevertheless, in 
this paper, a special focus is reserved to some reflections that may prove to be 
particularly significant from a feminine perspective, to identify women’s specific 
contribution towards the promotion of a renewed sense of fraternity, upon which 
a more just and equitable society can be built.

The following reflections were developed by reading the encyclical through 
the three phases that characterize the Catholic social teaching approach – see, 
judge, act, the three stages of which Pope John XXIII speaks in Mater et Magis-
tra as ‘stages which should normally be followed in the reduction of social prin-
ciples into practice’.7

5 It is interesting to note that, according to Sorge (B. Sorge, Introduzione alla Dottrina So-
ciale della Chiesa, Brescia 2016, pp. 97-103), the inseparable relationship between truth rooted 
in our shared ‘paternity’ (we are all sons and daughters of one Father) and charity as the natural 
outcome of a universal fraternity, is a fundamental and innovative concept in the evolution of 
Catholic Social Teaching, which already provided a basis for the social encyclical Caritas in Ver-
itate (Benedict XVI, Encyclical Letter Caritas in Veritate, Vatican City 2009). Every man and 
woman, believer or non-believer, is called to experience this double gift of truth and charity. On 
the socio-cultural level, the radical human interdependence intensified by globalization requires 
a solidarity that recognizes this double gift and translates it on the moral level. Like his prede-
cessors, Pope Paul VI and Pope Benedict XVI, Pope Francis reiterates that only fraternity allows 
development to be truly human and offers a soul in solidarity with globalization.

6 A. Spadaro, Fraternity and Social Friendship, “La Civiltà Cattolica” 2020, Vol. 10, 
pp. 105-119. 

7 John XXIII, Encyclical Letter Mater et Magistra, Vatican City 1961, p. 236.
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1. SEE: A WOUNDED HUMANITY

The first chapter of Fratelli Tutti allows us to assess where we are as a global 
society by looking – very realistically – at the paradoxes of our culture, the strug-
gles, the pain engendered by the pandemic, the ‘dark clouds’ (FT 9) which obscure 
a world that tends to close in on itself. 

Hence, when we look around us and we see troubling trends: ‘shattered 
dreams’ of unity and peace (FT 10); a growing loss of the sense of history, which 
is identified with the philosophical approach of ‘deconstructionism’ (FT 13), 
where human freedom claims to create everything starting from zero, instead of 
learning from passed mistakes and building upon a common heritage; widespread 
despair and discouragement, nurtured by a permanent state of disagreement and 
confrontation (cf. FT 15); a ‘throwaway’ world (FT 18), where what – or worse 
– who is no longer useful, is cast off; wars, conflicts and persecutions, caused 
by a mentality of fear and mistrust, which foster a culture of ‘walls’ (FT 27) to 
prevent meeting with other cultures and other people; inequality of human rights, 
particularly between men and women (cf. FT 23); lack of solidarity and ability for 
interpersonal encounter (cf. FT 10); progress and economic growth that unfold 
without a ‘shared roadmap’ (FT 29), but rather oriented by a short-term vision 
that does now allow us to sacrifice, nor plan for the next generations; the dramatic 
spread of the COVID-19 pandemic, ‘a worldwide tragedy’ that has exposed our 
common vulnerability everywhere (FT 32); finally, the illusion of communication 
based upon information without wisdom (cf. FT 42-50), when one can too quickly 
separate ‘likes’ from ‘dislikes’ and isolate herself from the real world, because 
digital connectivity is not capable per se of uniting humanity.

Despite these ‘dark clouds’, the first chapter of the encyclical ends emphasiz-
ing hope, one that is rooted in the human heart and can open itself to great ideals, 
because hope – as Pope Francis states – makes us all capable of looking beyond 
our personal convenience. 

2. JUDGE: WHAT TYPE OF PEOPLE ARE WE?

If the first chapter of the encyclical allows us to see where we are, the second 
chapter leads us into the phase of judgement. This provides us with a model by 
which we can judge what we see: the evangelical parable of the Good Samaritan. 
Along the way of his journey, the Good Samaritan comes across a man who has 
been assaulted, injured and left by the wayside. Many simply ‘pass by’. The Good 
Samaritan is the only one willing to stop, to care for him, and to provide for his 
needs. 
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This is very relevant to us because there are signs – the Pope says – that show 
when a society is not ‘healthy’: when it seeks prosperity but turns its back on those 
who suffer (cf. FT 65). Hence, the parable poses a basic question to each one of us, 
to encourage us to move forward from a ‘globalization of indifference’ towards 
a ‘globalization of fraternity’.8 When confronted by human suffering, we too are 
called to decide every day in many concrete instances: What kind of people are 
we? Are we people who ‘care’ or are we people who just ‘pass by’? 

3. ACT: WE CARE

Once we make the decision not ‘to look the other way’, not to simply ‘pass by’, 
then it is time to act and take responsibility for what we see. The next chapters of 
the encyclical – from 3 through 8 – outline various ways to do so, not necessarily 
offering ‘technical solutions’,9 but presenting guidelines for a better type of poli-
tics and a better kind of economics. Although it is not possible to take the time to 
reflect on the variety and the depth of the themes that emerge from the document 
in this paper, this section will emphasize that caring for those most vulnerable is 
proposed as the first action to take.

From this perspective, some relevant points of contact and convergence with 
the basic principles of the ethics of care can be pointed out, benefitting from10 the 
contributions offered by three well-known authors in this field: Carol Gilligan,11 
Virginia Held12 and especially Eva Kittay13. 

The paradigm of care, although not exclusive to women, is an alternative way 
of thinking that complements the traditionally masculine orientation towards jus-
tice.14 Care is a prevalently feminine attitude in so far as women are naturally 

 8 This basic theme highlighted by several commentators of Fratelli Tutti was already at the 
core of Pope Francis’ first Message for the World Day of Peace (1 January 2014) entitled Fraterni-
ty, the Foundation and Pathway to Peace.

 9 This was more recently reaffirmed by Benedict XVI in Caritas in Veritate (Vatican City, 
2009, p. 9). The Pontiff, however, also specified that although the Church does not claim to inter-
fere in any way in the politics of States, she does have ‘a mission of truth to accomplish, in every 
time and circumstance, for a society that is attuned to man, to his dignity, to his vocation […] This 
mission of truth is something that the Church can never renounce’. 

10 R. Petrini, Catholic Social Teaching (CST) and Sustainable Development Goals (SDGs): 
a Path towards Integral Human Development, “Oikonomia” 2020, Vol. 3, pp. 3-8.

11 C. Gilligan, In a Different Voice, Cambridge 1982. 
12 V. Held, The Ethics of Care, New York 2006.
13 E. Kittay, Love’s Labor revisited, “Hypatia” 2003, Vol. 17, pp. 237-250; E. Kittay, La cura 

dell’amore, Milano 2010.
14 C. Gilligan C., In a Different Voice, Cambridge 1982. 
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‘structured’ to care for life in its earliest stages, called to nurture it and bring it to 
full development within their own bodies.15 

Women, therefore, are called in a particular way – although not an exclusive 
way – to respond to this call to action: to protect the most fragile in every dimen-
sion of human existence, whether in the family, the market, the political realm, or 
social life. From a feminine perspective, caring for fragility contributes to build-
ing relationships of trust and reciprocity that are at the core of social friendship: 
a friendship that must ‘take root in hearts open to growth through relationships 
with others’ (FT 89), that does not exclude anyone, that is fixed on ‘the worth of 
every human person’ (FT 106) and thus, is open to dialogue, inseparable from the 
notion of universal fraternity (cf. FT 142), free from polarization and yet ready to 
preserve a sense of one’s own identity, because dialogue cannot be founded on ‘an 
openness that spurns its own richness’ (FT 143).

This ‘epistemological paradigm’ centered on ‘care’ has, among its configur-
ing elements, first and foremost the recognition that the human being is funda-
mentally a ‘dependent’ being, a being in relation to and dependent on others – and 
to the Other in openness to Transcendence. This recognition naturally strength-
ens the bonds of fraternity, acknowledges common rights, and upholds the vision 
of belonging to one single family.

Dependence and vulnerability are an inescapable part of everyone’s life, lead-
ing each one of us to recognize more consciously that throughout our human 
existence, we are all – at different times – subjects and objects of care. This aware-
ness in some way leads every member of the human family to ‘weave networks 
of charity’ as Pope Benedict XVI defines them in Caritas in Veritate,16 through 
subsidiarity, because caring for fragility becomes an integral aspect of the com-
mon good. From an economic perspective, caring for fragility not only fosters 
mutuality but also trust, which is an essential aspect of market relationships, as 
well as at the core of greater inter-generational and intra-generational solidarity, 
which is, in turn, a key factor of sustainability. 

Caring for fragility, therefore, should be pursued as ‘a practice and a value’,17 
that is to say as a response to the needs of the other – between people who share an 
interest in their mutual well-being – but also as an expression of caring relations18 
that help bring people closer to one another, to build reciprocity and to promote 
the moral growth of individuals beyond a mere sense of justice, both personally 
and communally. This approach challenges individuals to change their lifestyles 
vis-à-vis the throwaway culture, as defined by Pope Francis. 

15 R. Petrini, Feminine Qualities against the Technocratic Paradigm: A Catholic Social Per-
spective of Women’s Contribution to Fraternity, “Pro Dialogo” 2017, Vol. 1, pp. 52-65.

16 Benedict XVI, Encyclical Letter Caritas in Veritate, Vatican City 2009, p. 5.
17 V. Held, The Ethics of Care, New York 2006, p. 651.
18 V. Held, The Ethics of Care, New York 2006; S. Brotto, Etica della cura, Napoli 2013.
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In fact, it is significant that this ethical paradigm of care understood as 
‘a practice and a value’ finds a strong resonance in the current pontificate of 
Pope Francis19 (2015:231), who openly supports a ‘culture of care’ permeating all 
of society, where the protection of the ‘sphere of rights’ must be accompanied by 
the promotion of the ‘sphere of friendship’.20 While the former, in fact, is one of 
safeguarded interests, external respect, and fair distribution of material goods, the 
latter offers selflessness and detachment from those same material goods, which 
are given freely and gratuitously, recognizing the needs of others. Social life is 
deemed to take on its full meaning only when it is based on this kind of social 
friendship, which is ‘the most genuine actualization of the principle of fraternity’, 
inseparable from that of freedom and equality (CSDC 390). 

The paradigm of care counteracts the manipulative logic of another episte-
mological paradigm that Catholic social teaching has identified as the ‘techno-
cratic paradigm’, that is the tendency – or the temptation one might say – to apply 
a ‘technological’ approach to relationships: the tendency to approach others as 
external objects assuming that they can be changed, transformed and adapted to 
perceived personal needs, irrespective of any limits.21 The dangerous logic of this 
omni-comprehensive paradigm against the development of a new humanism was 
emphasized in the social encyclical Laudato Si’.22 This paradigm, according to 
Hanby,23 is characterized by ‘the conflations of knowing and making, nature and 
art, truth and possibility. Missing in this contrast is an alternative sense of nature 
that can be regarded as rational, a nature that is a whole comprised of wholes, 
a comprehensive order of being inclusive of its own intelligibility and thus imbued 
with immanence, form, and finality’.

The feminine care for fragility, nevertheless, cannot be enhanced in opposi-
tion to the more masculine orientation towards justice. Social friendship cannot 
be founded upon polarization, which already dominates so many areas of our life 
in common. A profound cultural change is needed for the feminine capacity for 
care to be recognized as a gift and promoted within social, political, economic 
and juridical structures. In fact, social friendship cannot be built by women alone. 
It is only by entering a ‘new category of relation’ as indicated by Benedict XVI in 

19 Francis, Encyclical Letter Laudato Si’, Vatican City 2015, p. 231.
20 Reference here is made to the Compendium of the Social Doctrine of the Church (CSDC), 

which at n. 390 specifies that ‘the profound meaning of civil and political life does not arise only 
from the list of personal rights and duties’, but that must be based ‘on civil friendship and on fra-
ternity’. Individualistic and collectivistic ideologies have prevented modern societies from putting 
these principles into practice. They constitute, however, the solid foundations for a community to 
tend toward the integral promotion of the person and of the common good.

21 R. Petrini, Feminine Qualities against the Technocratic Paradigm: A Catholic Social Per-
spective of Women’s Contribution to Fraternity, “Pro Dialogo” 2017, Vol. 1, pp. 52-65.

22 Francis, Encyclical Letter Laudato Si’, Vatican City 2015, p. 106-108.
23 M. Hanby, The Gospel of Creation and the Technocratic Paradigm, “Communio” 2015, 

Vol. 42, pp. 724-747. 
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his encyclical Caritas in Veritate,24 a relation based upon a new ‘alliance’ between 
men and women,25 that we can rebuild a renewed sense of reciprocity rooted in 
equal dignity and mutually enriching differences. 

CONCLUSION

Some ethicists of care like Daniel Engster26 as well as Eva Kittay27 have sup-
ported in different ways the idea of integrating the concept of care into the theory 
of justice, by acknowledging a universal moral obligation to care for the other, 
which is rooted in the universal interdependence of human beings. Kittay has 
especially focused on the need to rethink our human constitutive dependence, 
which begins in the maternal womb, as a way to renew our vision of the auton-
omous and self-sufficient modern man. If some conditions such as age, pathol-
ogies, impairments or ‘unfreedoms’ that link closely to the lack of social care28 
can accentuate dependence, this latter in itself is not a condition of only some, but 
a characteristic trait of every human being. Dependence is an ontological con-
dition of our existence and affects our social status as equal citizens. From this 
perspective, care of those who are most dependent, care for the ‘least advantaged’ 
according to Rawls’ definition,29 challenges society to solve a problem of justice 
and not merely to foster individual generosity. Rights need to be reconsidered not 
in terms of claims endorsed by some particular groups, but as a universal appeal 
to protect vulnerability, mutual trust, and reciprocity. 

Interestingly enough, in his address to the European Parliament in Strasbourg 
on 25 November 2014, Pope Francis explicitly reminded the Parliament members 
that they are ‘called to a great mission although it may seem useless’, that is, to 
take care of ‘the fragility of peoples’. This peculiar attention to fragility, which 
must always remain open to Transcendence, allows us – says the Pope – to over-
come the ‘throwaway culture’ and put the dignity of the person back at the core 
of any decision, at the core of concrete policies and decision-making, beyond 
the trends and powers of the moment. More recently, in his 2021 Message for 
the World Day of Peace, Pope Francis reiterated the need to promote globally 
‘a culture of care as a way to combat the culture of indifference, waste and con-

24 Benedict XVI, Encyclical Letter Caritas in Veritate, Vatican City 2009, p. 53.
25 E. Romeo, Francesco e le donne, Milano 2016, p. 21.
26 D. Engster, The Heart of Justice, Oxford 2007.
27 E. Kittay, Love’s Labor revisited, “Hypatia” 2003, Vol. 17, pp. 237-250; E. Kittay, La cura 

dell’amore, Milano 2010.
28 A. K. Sen, Development as Freedom, New York 1999, p. 4.
29 J. Rawls, Justice as Fairness. A Restatement, (in:) E. Kelly (ed.), Cambridge MA 2003, 

p. 59.
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frontation’,30 as a common path in the journey of humanity towards peace and as 
a means to protect the dignity of each person and to pursue the common good.

Rethinking justice in connection with dependence and human vulnerabil-
ity may allow one to develop a renewed public ethics of care allowing for more 
balanced and sustainable choices. This invitation to preserve the dignity of the 
human person through care finds some resonance in Kittay’s assumption that 
people possess both a sense of justice and a moral sense of care since it would be 
difficult to imagine ‘human surviving without some sense of justice and without 
some elemental sentiment of care’.31 Yet, Kittay adds, ‘for a more perfect society, 
both the moral sentiment of care and a sense of justice require cultivation through 
education and practice’ (ibidem). To activate this radical cultural change, when 
much still needs to be achieved in terms of equal rights and freedoms, women can 
play a key role in this process of education. 

If dependency is accepted as a normal part of human life, all caring services 
that arise from it and are necessary to respond to inevitable dependencies ‘have no 
less a claim on the social sharing of burdens’.32 Moreover, if dependency is truly 
perceived as a normal feature of human existence in time, then someone must 
care for dependents. Because of their structural differences, even if men do not 
take up the role, Kittay states, ‘women will not simply abandon it’.33

In the past, because in many societies ‘the moral sentiment of care has been 
cultivated and largely restricted to the private or domestic sphere’,34 the public 
domain has been more frequently dominated by the moral sentiment of justice. 
Today, as women assume more relevant leadership roles in the public sphere, 
in the economic and in political realms, they can offer a greater contribution in 
bridging and bringing together the moral sentiment of care with the moral senti-
ment of justice.

Yet not confrontation but collaboration is needed to cultivate social friend-
ship. Both men and women are invited to reflect on and actively search for new 
ways to implement Pope Francis’ exhortation: to speak to one another more, to 
listen to one another more, to get to know one another better, to love one another 
more.35 This seems the only path to break through the poverty of isolation and 
fully live that ‘sphere of friendship’ which is an essential aspect of social life. 

30 Francis, Message for the 54th World Day of Peace, Vatican City 2021.
31 E. Kittay, Love’s Labor revisited, “Hypatia” 2003, Vol. 17, p. 245.
32 Ibid., p. 244.
33 Ibid., p. 238.
34 Ibid., p. 245.
35 E. Romeo, Francesco e le donne, Milano 2016, p. 21. It may be worth mentioning here that 

Francis of Assisi, who inspired the latest social encyclical Fratelli Tutti, experienced fraternity 
in its fullness by way of his friendship with his brothers, but also with a woman, namely Clare of 
Assisi. Besides being a faithful follower, she was a precious source of support for him. She shared 
his suffering, his call to witness to charity, celibacy, and his mission to rebuild the Church albeit 
in a complementary, very different, more contemplative way, but first and foremost, she shared 
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In this perspective, sensitivity to ‘care’ – necessary for all individuals without 
distinction – can become a catalyst for fraternity; it can strengthen a ‘spirituality 
of global solidarity’ as defined by Pope Francis in his encyclical letter Laudato 
Si’;36 it can offer a possible answer to that crucial dilemma of modernity which 
Bauman37 refers to as the choice between the competition of the individual and 
the solidarity of the human family, which presupposes – maybe surprisingly for 
some – that all men and women not only can live together in a more collaborative 
way, but can also strive, together, for greater happiness.
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This article argues that the legal institutions governing the operation of the Paris 
Opéra since its establishment in 1669 were not merely applied hierarchically from above. 
To some extent, performers participated in defining the legal terms of the Opéra’s business. 
Challenging the prevailing creative practice of the time, these performers deployed legal 
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at stake produced both professional competition and social conflict. After demonstrating 
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INTRODUCTION

Legal matters constitute a fundamental dimension of the art world, yet they 
are too often neglected and treated as taking place at the margins of the crea-
tive process. The tendency to overlook legal considerations neglects the degree to 
which the law shapes the contours of artistic institutions. The law partly drives 
inter-personal relationships between creators and members of the audience and 
provides a means of regulating the resulting conflicts. Understood properly, the 
legal infrastructure of artistic institutions do not merely set external constraints 
on the creative practice, as has been demonstrated by the extensive literature 
concerning the reconstruction of the spectacles of guilt and expiation in public 
executions or torture rituals.1 Legal institutions help to shape and facilitate crea-
tivity and productivity, informing good practices and granting artists a common 
ground for fruitful business. Issues related to patronage and copyrights are excel-
lent examples of the dialectical relationship between the law and the arts. 

Despite the scholarly literature’s increasing attention to artistic legal institu-
tions and practices, some important artistic activities have not been thoroughly 
scrutinized from a legal angle. A particularly remarkable example is the relation-
ship between law and early modern French opera, a subject that has been rarely 
treated by legal historians and musicologists.2 The limited work on this subject has 
made it harder to understand the organizational developments and business oper-
ations of influential artistic institutions. The establishment of the Paris Académie 
Royale de Musique (commonly known as the Opéra) in 1669 was tied to a clear 
political vision that depended on specific legal arrangements. Among the main 
reasons for the launch of the Opéra was the demand of French elites to produce 
a “made in France” operatic repertoire. On a compositional level, it aimed to be 
different from the former ballet de cour, a courtly and grandiose form of enter-
tainment in which the king himself would dance. On an institutional level, it tried 
to embrace commercialisation. This national musical project was a conscious 

1 See A. Cascetta, Aspetti della teatralita a Milano nell’eta barocca, Milano 1994; idem, La 
scena della gloria: drammaturgia e spettacolo a Milano in età spagnola, Milano 1995; P. Frie-
dland, Political actors: representative bodies and theatricality in the age of the French revolution, 
Ithaca 2003.

2 Note that the recent Law and Opera (Springer, 2018), edited by Filippo Annunziata and 
Giorgio Fabio Colombo, entirely ignores the topic of French early modern opera.



 CREATIVE LAW: SINGERS, ROLES, AND LEGAL DISPUTES... 201

response to the predominance of Italian artists – whom had been encouraged by 
Cardinal Mazarin to produce art at the court – over the French artistic scene. The 
project was both ambitious and consistent with the French monarchy’s appetite 
for building strong and recognisable national institutions. To serve that political 
project, a specific legal setting was necessary. Thus, throughout the seventeenth 
and eighteenth centuries, the Opéra’s functioning remained tethered to core legal 
questions: which rights are granted to whom, by whom, and for what? 

The Paris Opéra emerged in a changing institutional and financial landscape. 
The recurring bankruptcies and dissolution of theatres and troupes during the 
period made an ambitious enterprise of this kind a risky bet. Private and ecclesial 
patronages were the default modes of artistic creation and, during the first half of 
the seventeenth century. For that reason, negotiations between entrepreneurs and 
royal authorities on the matter of opera performance were particularly delicate.3 
Even when the Opéra was established as a privately owned business, its owner-
ship was regulated by royal assent (through lettres patentes). This hybrid system 
was unique in Europe, and its originality was heightened further by the adminis-
trative structure and the organization of the troupe. 

Drawing from the model of the King’s music (Musique du Roi), the Opéra’s 
successive owners and directors aimed for stability, marked by the establishment 
of a clear hierarchy and a repertoire with a stable core. The Opéra’s legal institu-
tion was modelled in part on the organizational structure of the King’s personal 
administration called the King’s Household (Maison du Roi) and its Menus-Plai-
sirs department, which was tasked with managing the logistics of all manner of 
courtly festivities, both ordinary and extraordinary. The Menus-Plaisirs kept in 
check the administrative tasks and duties of the Opéra’s owners by reviewing 
their états (i.e. a spreadsheet written on a folio that listed each employee and man-
aged the finances). That type of register had been elaborated by the King’s admin-
istration over the centuries.4 It is important to note, however, that the exchange of 
états between the Menus-Plaisirs and the Opéra was a relatively informal affair, 
meant primarily to keep the royal administration aware of ongoing developments. 
The audits led by the King’s Household on the Opéra’s operations were gener-
ally a formality, and approval of the owners’ business was usually granted a fait 
accompli. If something needed to be investigated, the Intendant (a highly ranked 
civil servant) of the Menus-Plaisirs could write directly to the Opéra’s directors 

3 In his Précis sur l’Opéra et son Administration et Réponses à différentes objections (1789), 
the administrator (intendant) of the Menus-Plaisirs, Denis-Pierre-Jean Papillon de La Ferté descri-
bes several phases of negotiation between private businessmen and the Crown, before and after the 
settlement of the Paris Opéra. After several years of struggle, particularly during the 1660s, Pa-
pillon de La Ferté considers that Jean-Baptiste Lully perfected the mechanisms of legal protection 
and genre creation during his director-ownership (1672–1687).

4 See P. Lemaigre-Gaffier, Administrer les Menus Plaisirs du roi. L’État, la cour et les spec-
tacles dans la France des Lumières, Ceyzérieu 2016.
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and the dialogue between institutions was generally entertained at an interper-
sonal, almost intimate, level with a high levels of trust. 

All these external forms of oversight and control blended with the Opéra’s 
own human and financial resources. The latter were often deficient as the recur-
rent risks of bankruptcy throughout the seventeenth and eighteenth centuries 
showcase. Yet they could also be resourceful and transform legal issues into a cre-
ative tool for the development of French opera as a genre and an institution.

The streamlining of artistic and administrative practices at the Opéra was 
informed from different angles. These procedures were not merely imposed 
administratively from above. Indeed, individual agents entangled with the cre-
ative process of opera production could directly influence the ways in which the 
Opéra functioned and evolved. The impact of these individuals on the institution 
was sometimes achieved by challenging the rules, establishing a form of jurispru-
dence that was considered preferable for the smooth running of stage performance 
and institutional development. Singers in particular played an important role, and 
the recent burgeoning of academic studies showcases how much more work is still 
needed to brush a fuller and more accurate picture of the Paris Opéra’s business.5

Crucially, the Académie Royale de Musique did not produce a formal set of 
rules until 1713 and seventeenth-century sources related to the matter are scarce 
compared to the more voluminous eighteenth-century records. This leaves just 
over forty years of relative uncertainty regarding the details of the administration 
and its legal system. Nevertheless, the relationships between Jean-Baptiste Lully 
(1632–1687), the Opéra’s owner and director from 1672 until his death, and his 
singers were strong and unique enough to leave a variety of traces through letters, 
contracts, reports and other written pieces of documentation. Those historical 
bodies of evidence enable us to form a fragmented, albeit useful, understanding 
of the methods and practices at the Opéra during Lully’s ownership and director-
ship, starting in 1672 until his death in 1687. Likewise, although we know even 
less about Pierre Perrin, Lully’s unsuccessful predecessor (1669–1672) and his 
main composer, Robert Cambert (ca. 1628–1677),6 the strong dissension that took 
place amongst the troupe also left significant traces in the archival record.

Male and female singers alike could influence the state of affairs at the Opéra, 
and although the highest-ranked performers had naturally more influence over 
the decisions and practices of their institution, virtually any strong-headed figure 

5 See B. Dratwicki, Tenir la baguette à l’Académie royale de musique au temps de Rameau: 
étude d’une typologie vocale de l’opéra français du XVIIIe siècle, “Analyse musicale” 2014, 
Vol. 73, pp. 14-26; A. Banducci, Acteurs and Actrices as Muses: The Case for Jean-Baptiste Lul-
ly’s Repertory Troupe (1672–86), “Journal of Seventeenth-Century Music” 2015, Vol. 21, No. 1; 
B. Nestola, L’air italien sur la scène des théâtres parisiens (1687-1715), Brepols 2020.

6 The Lettres patentes (signed on 28 June 1669 at Saint-Germain-en-Laye) that described the 
Opéra’s ownership were copied by L. Durey de Noinville and J.-N. Travenol (Histoire des Théâtres 
sous l’Ancien Régime, Paris 1757).
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could find a way to challenge the status quo. One question in particular deserves 
a closer look, namely: the regulations related to the assignment of roles within the 
troupe. Although the hierarchy of the Opéra, pairing ranks with types of charac-
ters, aimed at creating stability, unsatisfied or ambitious singers often deliberately 
used their dissenting voices to disrupt order. Singers regularly deployed a qua-
si-legal language to assert their projected or de facto rights.

This tactic was visible since Perrin’s troupe. The case of Catherine Suptille 
(b. 1651–a. 1671), one of the soloists hired by Perrin and Cambert, is enlight-
ening. In 1669–70, Suptille performed the female leading role in the revival of 
Ariane, ou le mariage de Bacchus. Given that previous experience, she should 
have been assigned the role of Pomone, the goddess of fruits and leading character 
of the eponymous opera written later in 1671. That role, however, was given to 
Marie-Madeleine Jossier, known as Cartilly (ca. 1650–1717) while Suptille ended 
up with a secondary role, that of Béroé. In a rather clumsily written letter, Car-
tilly protested against that choice; she correctly identified that Béroé’s type was 
that of the roles “usually executed in Italian operas by men disguised as nannies 
only” (commonly known as vecchid).7 That is to say comic roles of transves-
tite. The plot even mirrors the character with the role of Vertumne, sung by the 
haute-contre Bernard Clédière (b. 1640–ca. 1712), who transformed himself into 
the nanny Béroé in an attempt to seduce Pomone. The mise en abyme buttresses 
Béroé’s grotesque atours and, although the role was challenging from a technical 
level, its poetic nature represented a clear downgrade when compared to that of 
Ariane and Pomone. Conscious of this, Suptille reclaimed for herself the “tender 
role” of Pomone, suggesting that is was identical in nature to that of Ariane. Her 
complaint demonstrates a sense of her own artistic value, a will to denunciate the 
perceived incoherence in the casting, and her capacity to perform the other role 
despite Cambert’s criticisms.8

As the institution continued to develop during the late seventeenth and eight-
eenth centuries, the troupe’s hierarchical structure became more complex. The 
succession of different singers’ generations set standards and shaped the rules 
– whether written or not – of the institution. With regard to the issue of casting, 
this phenomenon created an inescapable glass ceiling for recruits. Playing the 
leading roles or even choosing to alter which roles could constitute a specific 
“stock of roles” (in French, an emploi) was a right related to the time served in 
a company – regardless of the age of the performers themselves – and designated 
as a “seniority right” (droit d’ancienneté). Even if more talented individuals could 

7 The letter, taken from the Archives de la Comédie-Française was transcript by Ch. Nuitter 
and E. Thoinan, Les Origines de l’opéra français, Paris 1886, pp. 134-136.

8 In her letter, Suptille asked for an opportunity to prove to Perrin and Cambert that she was 
able to perform more poetically significant roles than the one she was ultimately assigned. She re-
jected the composer’s criticisms about her face (‘deformed’) and voice (‘weak’), which he allegedly 
attributed as the result of her pregnancy.
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fulfil some characters, senior performers were prioritised in the casting of leading 
roles that matched their rank. Likewise, the system applied to understudies who 
were also playing in priority the second-ranked roles depending on the length of 
their service at the Opéra. That rule was unofficial and did not appear in the 1713 
Opéra’s Règlement, but it generally helped to clarify the categories of roles, their 
hierarchy, assignments, and transfers amongst the members of the troupe. This 
regulation of the hierarchical structure of the troupe was visible in terms of salary 
and pensions. 

“Seniority rights” were not a trait particular to the Opéra alone. It was usual 
to find them in French theatres during the early modern period. This “seniority” 
principle was instated to regulate individual privileges which in turn depended 
on individual relationships between actors, troupe directors, and/or authors. This 
primacy of individual relationships over a holistic system for a troupe and theatre 
is particularly visible in the case of Madeleine Béjart. The daughter of Molière, 
a connection which was bound to grant her an immense privilege within her 
father’s troupe, Madeleine could “choose whichever role she like[d]”, according 
to the founding document of the Illustre-Théâtre in 1643.9 The informal admin-
istrative procedures that governed the performing arts depended on these per-
sonal connections to establish economic stability and viability. However, as much 
as it could foster sound business relationships, this network-based system had 
clear potential for creating frustrations. In order to remedy feelings of injustice 
among the artists of one given troupe, the concept of “seniority rights” emerged 
as a source of regulation. Many performers applauded the concept. For example, 
in an open letter published in 1783, the female singer Buret the eldest mentioned 
the development of seniority rights at the Opera as “the results of enlightened 
experience”.10 

However, this rule was not written; rather, it was enacted on the basis of prec-
edent and custom, as in common law. Thus, “seniority rights” were not infallible. 
Being well aware of this Achilles’ heel, many singers did not hesitate to challenge 

 9 The Contract of creation of the Illustre-Théâtre’s troupe, dated from the 30 June 1643, 
is reproduced by M. Jurgens and E. Maxfield-Miller in Cent ans de recherches sur Molière 
(pp. 224–226): “The new theatre plays that will be given to the troupe will be arranged without qu-
estion by the authors, without anyone being able to complain about the role they would have been 
granted; the plays that will be printed, if the author agrees, will be submitted to the plurality of the 
voices within the troupe, although it will respect the arrangement made for Clérin, Poquelin and 
Joseph Béjart, who must choose alternately the Heros [the first male leading roles], without being 
bothered by the mentioned prerogative, as well as for Madeleine Béjart, who will choose whiche-
ver role she likes.” (“Item que les pièces nouvelles de théâtre qui viendront à la troupe seront dispo-
sées sans contredit par les auteurs, sans qu’aucun puisse se plaindre du rôle qui lui aura été donné 
; que les pièces qui seront imprimées, si l’auteur n’en dispose, seront disposées par la troupe même 
à la pluralité des voix, si l’on ne s’arrête à l’accord qui en est pour ce fait envers lesdits Clérin, 
Poquelin et Joseph Béjart, qui doivent choisir alternativement les Héros, sans préjudice de la pré-
rogative, que tous les susdits accordent à ladite Madeleine Béjart, de choisir le rôle qui lui plaira”.).

10 Journal de Paris, 26 October 1783.
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the Opéra’s administration in the hope that they could trump the practice. Cases 
regarding legal precedents and inconsistencies in the application of “seniority 
rights” that took place throughout the eighteenth century exemplify how difficult 
it was for the Opéra’s administration (and presumably any other artistic institu-
tion of that time) to coerce its actors to fall into line.

The rivalry between the singers Henriette Adélaïde de Villars, known as Miss 
Beaumesnil (30 August 1748 – 5 October 1813) and Rosalie Levasseur (8 Octo-
ber 1749 – 6 May 1826) in 1778–9 highlights this issue. The former debuted at 
the Opéra in 1766, originally working as a replacement for Sophie Arnould (13 
February 1740 – 18 October 1802). It was not a small matter to be associated with 
Arnould, who had attempted to place herself in the genealogy of former legend-
ary singers, such as Marie Fel (24 October 1713 – 2 February 1794), Jean-Philippe 
Rameau’s favourite performer. Levasseur appeared on stage the same year, in one 
of the revivals of André Campra’s L’Europe galante (a ballet first premiered in 
1697, which enjoyed phenomenal success throughout the eighteenth century); yet 
she did not spark any real interest before the arrival of Christoph Willibald Gluck 
in Paris in 1774. The latter could not stand Sophie Arnould,11 and thus favoured 
Levasseur over Arnould’s successor, Beaumesnil. Remarkably, Gluck’s favours 
also came with a good deal of patronising comments:

Please tell Mlle Rosalie to be sure to learn her role [from Alceste] in outline only, 
because she cannot possibly understand the nuances and the delivery, without me; 
otherwise the correction of bad habits acquired in my absence would be infinitely 
troublesome to both of us.12

Taking advantage of this turnaround, Levasseur tried to trump Beaumesnil’s 
“seniority rights” by requesting to play some of the leading pathetic roles (i.e. prin-
cesses). This came in addition to the light and tender shepherdesses from the stock 
of roles she had already inherited from her predecessor Marie-Jeanne Lemière 
(married to the basse-taille Henri Larrivée, also an Opéra singer), another great 
singer from the last years of Rameau’s career at the Opéra and a direct rival to 
Sophie Arnould.13 In the Journal de Paris (27 December 1778), Beaumesnil pro-
tested publicly in an open letter, writing that she had suffered an act of injustice:

11 Patricia Howard writes that Gluck would have reportedly said to the singer who complained 
that her role title in Iphigénie en Aulide had only recitative instead of great arias, that “to sing 
great arias, you have to know how to sing” (Gluck: An eighteenth-century portrait in letters and 
documents, Oxford 1995, pp. 111-112).

12 P. Howard, op. cit., p. 115.
13 L.-P. de Bachaumont, Mémoires Secrets, Paris, 4 January 1779, Vol. XI, p. 241: “La pre-

mière a écrit une lettre où elle se plaint que la seconde, faisant valoir son antériorité au théâtre de 
deux mois, accapare tous les rôles des opéras, tant anciens que modernes, quoique sa destination 
ne dût être à sa réception que de doubler Mme Larrivée, tandis que la sienne était de remplacer 
Mlle Arnould”.
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I was received that the Opera in 1766 for the stock of roles [“emploi”] of the first roles 
for which I was already the understudy [“double”] of Miss Arnould, who enjoyed 
a reputation well acquired and deservedly merited; my first role was that of Silvie 
and, by way of continuity, I sang the roles of princesses, such as those of Églée in 
Thésée, Iphise in Dardanus, Adèle of Ponthier, Télaire in Castor, Ariane in Amadis, 
and so on. Miss Rosalie known as Le Vasseur [sic], whose debuts [at the Opéra] 
had preceded mine by two months, was the understudy of Mrs Larrivée [born Ma-
rie-Jeanne Lemière] in the roles of Love [Amour] and Shepherdesses and in these 
was content for seven years. It was at this time that, profiting by a trip that I took 
and threatening the Directors with her retirement, she managed to sing in my place, 
the role of Télaire, which I had played two or three previously: six months later, we 
played this same opera and Mr. The Directors gave me back my role and my rights. 
We know that since the chevalier Gluck paid her homage with the roles of Alceste and 
Armide and adopted her as his heroine [in his operas]. […] Humiliated by Miss Le 
Vasseur’s pretentions and without, today, a single role for me, I forbade myself from 
calling her out as a thief, and abandoned the fight at a moment when, after working 
for twelve consecutive years, I should have expected to the place left for me by Miss 
Arnould’s retirement.14

Beaumesnil managed to get some compensation by being entrusted the female 
lead in Gluck’s last (but unsuccessful) opera, Echo et Narcisse, in September 
1779. A second protest on Beaumesnil’s part, during which she threatened to leave 
the Opéra, led to her effective resignation in 1781.

Another similar case at the Opéra, explicitly based on the same question of 
“seniority rights”, took place between Miss Buret the eldest (active at the Opéra 
between 1781 and 1791) and Marie-Thérèse Davoux known as Maillard (who 
entered the Opéra right after Buret, in 1782). In another open letter, Buret articu-
lated the exact same arguments as Beaumesnil:

14 Letter from the 27 December 1778 published in the “Journal de Paris” and reproduced in the 
“Abrégé du Journal de Paris” (Paris 1789, part II, pp. 1777–1781): “J’ai été reçue à l’Opéra en 1766 
pour l’emploi des premiers rôles dans lesquels je doublais Mlle Arnould qui jouissait d’une réputa-
tion si bien acquise et encore mieux méritée ; mon premier rôle fut celui de Silvie et par continuité 
j’ai chanté après elle les rôles des princesses, tels que ceux d’Églé dans Thésée, d’Iphise dans Dar-
danus, Adèle de Ponthieu, Télaire dans Castor, Ariane dans Amadis, etc., etc. Mlle Rosalie dite Le 
Vasseur, dont le début avait précédé le mien de deux mois, doublait Mme Larrivée dans les rôles 
d’amour et de Bergères et s’en est contenté l’espace de sept ans. C’est à cette époque que profitant 
d’un voyage que je fis et menaçant MM. Les Directeurs de sa retraite, elle obtint de chanter à ma 
place le rôle de Télaïre que j’avais joué deux ou trois années auparavant : six mois après on redonna 
ce même opéra et MM. Les Directeurs me rendirent et mon rôle et mes droits. On sait que depuis, 
M. Le chevalier Gluck lui a fait hommage des rôles d’Alceste et d’Armide et qu’il l’a adoptée pour 
son héroïne. […] Humiliée des prétentions de Mlle Le Vasseur et n’ayant pas aujourd’hui un seul 
rôle à moi, je me restreins à crier au voleur, et j’abandonne la partie au moment où par un travail 
de douze années consécutives je devais m’attendre à occuper la place que me donnait la retraite 
de Mlle Arnould”.
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I am, by seniority rights, the first understudy [“double”] of Mrs Saint-Huberti [sic], 
and following the Opera’s statutes, to which we are all equally submitted, I have 
to sing three consecutive times the role when it is relinquished by the first actress. 
Likewise, this same role then belongs by right, on three occasions, to the second 
understudy who is Miss Maillard, and so on until the first actress takes it back again. 
These rules are the results of an enlightened experience.15

The case suggests a degree of competition between the understudies, as if 
the role might eventually pass permanently to one of them in light of superior 
performance.

Financial and legal issues were made particularly salient by the frenetic suc-
cession of directors and even models of directorship that took place during the 
eighteenth century. If enough performers found that the administration was not 
serving their interests sufficiently, or was misrepresenting their interests, singers 
could be emboldened to attack the Opéra’s directorship The most famous example 
is the crisis between the Opéra’s troupe and the director Jacques de Vismes du 
Valgay (1745–1819) in 1778–1780.16 

When Anne-Pierre-Jacques Vismes du Valgay was appointed director in 
1778, a few projects for enforcing administrative reforms were submitted to him. 
Amongst them, a long dissertation – presented in 1778 alongside other documents 
– engaged with the issue of the salary system.17 After a review of all the possi-
ble causes and effects of the Opéra’s bankruptcy prior to Vismes’s direction, the 
anonymous authors of the dissertation invoked the former existence of a system of 
salaries explicitly based on “seniority rights”. The authors affirmed that “it would 
be necessary to re-establish this ancient law” which, in effect, granted progressive 
augmentations of the salary to the performers according to their “rank of seniori-

15 “Je suis, par droit d’ancienneté, le premier double de Mme Saint-Huberti [sic], et suivant 
les status de l’Opéra, auxquels nous sommes toutes également soumises, je dois chanter pendant 
trois fois consécutives le rôle que quitte cette première actrice. Ce même rôle appartient ensuite 
de droit, pour trois fois également, au second double qui est Mlle Maillard, et ainsi tour à tour 
jusqu’à ce que la première actrice le reprenne de nouveau. Ces règlements sont les résultats d’une 
expérience éclairée.”

16 This affair constitutes the subject matter of various historical bodies of evidence, the most 
relevant of all are legal documents (e.g. testimonies for the instruction of the trial, judgement of 
the King’s Council State). See F-Pan, O1 613, Arrêt du Conseil d’État du roi contenant règlement 
pour l’Académie royale de musique (27 February 1778); Ch. Duval, Instruction du procès, entre 
les premiers sujets de l’Académie royale de musique et de danse, et le Sieur de Vismes, Entrepre-
neur, jadis public, aujourd’hui clandestin, et Directeur de ce Spectacle, par devant la Tournelle 
du Public, Extraits de quelques papiers qui n’ont pas cours en France (Paris, 1779); and BL, R 397 
(17), P.-L. Ginguené (ed.), Instruction du procès, entre les premiers Sujets de l’Académie Royale 
de Musique & de Danse, et le Sr de Vismes, Entrepreneur, jadis public, aujourd’hui clandestin, 
& Directeur de ce Spectacle, Pardevant la Tournelle du Public. Extrait de quelques papiers qui 
n’ont pas cours en France, s. d. 

17 F-Po, Pièce 18, Dissertation très abrégée des différentes sessions qui ont été faites à l’Opé-
ra depuis l’année 1753 jusqu’à ce jour (1777).
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ty”.18 This proposition of reform followed directly a rant against the multiplication 
of the performers in the troupe, leading to the stagnation of many untalented 
artists and internal quarrels (which both cases quoted above demonstrate). Thus 
the authors of the dissertation aimed at denouncing the perpetuation of a vicious 
circle in which, “in order to make up for the mood or neglect of the first [singers]”, 
it was necessary to add “third and fourth understudies (doubles)”.19 The former 
system is described in the dissertation as follows:

Although the salaries were weak, they were distributed amongst the principal artists 
[premiers sujets] in proportion to their talent and their stock of role [emploi]. In the 
secondary ranks [the doubles; understudies], salaries were given following the right 
of seniority. The order of justice and equity, which reigned then in this distribution, 
satisfied [all of] the artists and seemed to be somehow a substitute for not being 
granted greater salaries, since each of [the performers] would contribute equally to 
the quality of the show.20

This issue regarding salaries and their impact on the troupe’s organisation 
played an important role in the struggle that opposed Vismes du Valgay with the 
Opéra’s main soloists, ultimately leading to his forced departure from the institu-
tion. The weakening of the Opéra’s financial and managerial ecosystem favoured 
a rupture in the way performers organised themselves and virulently engaged 
with the management. The singer Jean d’Auberval, for example, who was put in 
prison for a short period following the arrival of Vismes, tried to make a case 
against the ambitious new director by attacking his undemocratic management 
style: 

18 F-Po, Pièce 18, Dissertation, p. 2: “Mais puisqu’enfin il faut se conformer à ce luxe si l’on 
ne veut s’exposer à culbuter ce Spectacle (déjà prêt à s’anéantir de son propre poids occasionné en 
partie par l’indiscipline et les dépenses extrêmes que font les inutiles) et qu’il est prouvé par des 
examples, que plusieurs chefs se nuisent entre eux, que d’ailleurs un seul homme ne peut suffir 
actuellement pour diriger cette grande machine, je crois (et l’expérience le prouve) qu’il serait né-
cessaire de rétablir cette ancienne loi qui augmentant les appointements par rang d’ancienneté était 
de toutes distributions la plus juste, et la plus équitable, elle n’est pas à la vérité sans abus, mais on 
peut les corriger aisément”.

19 F-Po, Pièce 18, Dissertation, p. 2: “Jalousie ont eu le Dessus ; les passes-droits, les gens 
inutiles, les protections et leurs protégés ont absorbé les Revenus, ce qui sema le dégoût et la négli-
geance parmi les Sujets vraiment utiles. D’après cela, il a fallut payer au poid de l’or les personnes 
nécessaires ou s’exposer à fermer la porte par le manque de Sujets, ou l’oubli de chercher promp-
tement tous les Moyens de s’en procurer de nouveaux; toutes ces causes ont rendus les Différents 
Chefs des Suppliants au lieu de Maîtres, et pour attirer le public déjà blasé sur les beautés, il fallut 
multiplier l’infini toutes les parties qui composent le Spectacle, acteurs, actrices dont la plupart ne 
seront jamais bon à rien et qui n’ont été reçus que dans l’espoir qu’ils seront utiles un jour”.

20 F-Po, Pièce 18, Dissertation, p. 1: “Les appointements, quoique faibles, étaient distribués 
parmi les premiers Sujets au prorata de leurs talent, et de leur emploi. Dans les rangs secondaires, 
il leur étaient donné par le droit d’Ancienneté. L’ordre de justice et d’équité qui régnait alors dans 
cette distribution, satisfaisait les Sujets, et semblait leur tenir lieu en quelque façon de plus grands 
appointement, puisque chacun d’eux concourrait à l’envie au bien du Spectacle”.
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Is an Académie deprived from the right to govern itself […]? […] Are its Subjects 
merely passive instruments that [Vismes] can keep, reject, or break as he pleases? 
[…] As soon as [Vismes] was at the head of the Académie, he deployed his true char-
acter: he announced, in the most contemptuous terms, his dispositions for the current 
Subjects, saying that they were old horses in his stable that he will reform at once.21

Following Vismes du Valgay’s resignation, a collegial system inspired by dra-
matic theatre troupes such as the Comédie-Française was instituted.

Nevertheless, the virulence demonstrated by opera singers with regard to 
administrative norms did not disappear. In 1789, the director Giovanni Battista 
Viotti highlighted in a letter the difficulties and paradoxes of the new system. 
Although performers had appealed to a decision of the Council of State from 
1780 which “grant[ed] to the First Subjects all the financial benefits of the Opéra”, 
Viotti pointed out that they failed to take responsibility for the net losses of the 
business:

You also conjure, Sirs, the content of a decision from the Council [of State] from 
1780, which ensures every benefits of the Opéra to its first subjects; but you neglected 
to observe that this theatre, because it has only produced losses, as stated in the very 
account that you are publishing, it is therefore necessary that the advantages that 
were promised to the first subjects, as in the ruling that you mentioned, is absolutely 
unrealistic.22

Throughout its existence during the seventeenth and eighteenth centuries, 
the Parisian Opéra adapted its legal system according to past and contemporary 
practices, first drawn from the royal administration, and later inspired from rival 
theatres. The intense rivalries surrounding the issue of roles and casting, as exem-
plified here by a few case studies, demonstrate the plasticity of the legal frame-
work. Administrators who hoped to streamline and stabilise the creative process 
of opera production were confronted with the (sometimes stubborn) resilience of 
individual artists who aimed to bend the rules to serve their advantage, and used 
quasi-legal language to reclaim their “rights”, whether real or projected.

21 BL, R 397 (17), P.-L. Ginguené (ed.), op. cit, p. 13 and 15.
22 BL, R 397-1 (3), Il est tems de parler, et il est tems de se taire, précédés de la lettre au pu-

blic, Sur l’Etablissement d’une Ecole Dramatique, protégée par les Comédiens Français (Paris, 
Ruault 1789): “Vous évoquez également, Messieurs, le contenu d’un Arrêt du Conseil de 1780, 
qui assure aux premiers sujets tous les bénéfices de l’Opéra ; mais vous négligez d’observer que 
ce spectacle n’ayant produit que des pertes, d’après le compte même que vous publiez, il s’ensuit 
nécessairement que l’avantage promis aux premiers sujets, par l’Arrêt que vous invoquez, est com-
plètement illusoire”.



210 LOLA SALEM

REFERENCES

Abrégé du Journal de Paris, Paris 1789, part II
Bachaumont (de), L.-P., Mémoires secrets pour servir à l’histoire de la République des 

Lettres en France depuis 1762 jusqu’à nos jours, Paris 1786
Banducci A., Acteurs and Actrices as Muses: The Case for Jean-Baptiste Lully’s Repertory 

Troupe (1672–86), Journal of Seventeenth-Century Music 2015, Vol. 21, No. 1: online
BL, R 397-1 (3), Il est tems de parler, et il est tems de se taire, précédés de la lettre au 

public, Sur l’Etablissement d’une Ecole Dramatique, protégée par les Comédiens 
Français, Paris 1789

BL, R 397 (17), P.-L. Ginguené (ed.), Instruction du procès, entre les premiers Sujets de 
l’Académie Royale de Musique & de Danse, et le Sr de Vismes, Entrepreneur, jadis 
public, aujourd’hui clandestin, & Directeur de ce Spectacle, Pardevant la Tournelle 
du Public Extrait de quelques papiers qui n’ont pas cours en France, s. d.

Cascetta A., Aspetti della teatralita a Milano nell’eta barocca, Milano 1994
Cascetta A., La scena della gloria: drammaturgia e spettacolo a Milano in età spagnola, 

Milano 1995
Dratwicki B., Tenir la baguette à l’Académie royale de musique au temps de Rameau: 

étude d’une typologie vocale de l’opéra français du XVIIIe siècle, Analyse musicale 
2014, Vol. 73: 14–26

Durey de Noinville L., Travenol J.-N., Histoire des Théâtres sous l’Ancien Régime, Paris 
1757

Duval Ch., Instruction du procès, entre les premiers sujets de l’Académie royale de 
musique et de danse, et le Sieur de Vismes, Entrepreneur, jadis public, aujourd’hui 
clandestin, et Directeur de ce Spectacle, par devant la Tournelle du Public, Extraits 
de quelques papiers qui n’ont pas cours en France, Paris 1779

F-Pan, O1 613, Arrêt du Conseil d’État du roi contenant règlement pour l’Académie 
royale de musique, 27 February 1778

F-Po, Pièce 18, Dissertation très abrégée des différentes sessions qui ont été faites 
à l’Opéra depuis l’année 1753 jusqu’à ce jour, 1777

Friedland P., Political actors: representative bodies and theatricality in the age of the 
French revolution, Ithaca 2003

Howard P., Gluck: An eighteenth-century portrait in letters and documents, “Journal de 
Paris”, Oxford 1995

Jurgens M., Maxfield-Miller E., Cent ans de recherches sur Molière, sur sa famille et sur 
les comédiens de sa troupe, Imprimerie nationale 1963

Lemaigre-Gaffier P., Administrer les Menus Plaisirs du roi. L’État, la cour et les spectacles 
dans la France des Lumières, Ceyzérieu 2016

Nestola B., L’air italien sur la scène des théâtres parisiens (1687-1715), Brepols 2020
Nuitter Ch., Thoinan E., Les Origines de l’opéra français, Paris 1886
Papillon de La Ferté D.-P.-J., Précis sur l’Opéra et son Administration et Réponses 

à différentes objections, 1789



STUDIA IURIDICA XCIX

Studia Iuridica 99
ISSN 0137-4346; e-ISSN 2544-3135

Copyright © by Deborah Savage, 2023
Creative Commons: Uznanie Autorstwa (CC BY) 3.0 Polska

http://creativecommons.org/licenses/by/3.0/pl/
DOI: https://doi.org/10.31338/2544-3135.si.2024-99.13

Deborah Savage
Franciscan University of Steubenville, the USA
e-mail: dsavage@franciscan.edu
ORCID: 0009-0003-9097-3091

WOMEN’S EQUALITY: THE FINAL REDEMPTION

Abstract

The aim of this paper is to correct a historical error, one that I will argue is at the 
heart of the contemporary feminist movement: the ancient claim, grounded in a flawed 
understanding of the reproductive act, that woman is inferior to man. I will show that 
the lineage of this can be traced as far back as the pre-Socratic philosophers, finally 
finding its earliest concrete expression in a claim most have either dismissed, forgotten, 
or never heard: Aristotle’s argument that women are merely “malformed males” and are 
therefore “inferior to man”. The theory found support in the first century with a historical 
interpretation of Genesis 2:18-23, traceable in particular to the Hellenistic Jewish 
philosopher, Philo (BC 13-AD 54). Philo’s own theory about woman echoed that of 
Aristotle’s; his legacy includes the vague feeling that Scripture itself declares that, since 
woman is created after man, she is necessarily subservient to him. She becomes, as it were, 
the “second sex”. The combination of Aristotle and Philo proved too persuasive even for 
the mind of St. Thomas Aquinas and the theory accelerated and then spread through the 
university system inaugurated during the Middle Ages, subsequently informing the social 
structures and norms of Western civilization, going mostly unchallenged throughout 
human history, silently persisting even into the present time. This error represents what 
can be called a chronic “wound” in our intellectual tradition. And it is a wound that must 
be healed. I argue that the antidote is to correct this account and that it can be defeated 
on its own terms. Through the lens of Hebraic and Aristotelian-Thomistic anthropology, 
and building on the insights of St. John Paul II, I provide a robust, philosophically and 
theologically grounded account of man and woman from within the Catholic exegetical 
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tradition, showing that man and woman are both equally human, equally endowed with 
intellect, will, and freedom while at the same time reflecting two different ways of being 
in the world.
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INTRODUCTION

At the heart of this paper1 is the conviction that the contemporary feminist 
movement is at war with a historical error – Aristotle’s ancient claim – declared 
rather unequivocally sometime around 300 BC – that women are merely “mal-
formed males” and are therefore “inferior to man”.2 It is time finally to correct 
this clearly false assertion. For this was not a passing remark. Aristotle then sets 
about demonstrating it – and its corollary – that man (qua male) represents the 
prime analogue of what it is to be human. This claim, now hidden from view to 
the contemporary mind, is found at the origins of Western civilization. It has 
been variously assumed, buried and unacknowledged, dismissed and ignored 
as ancient history, or rejected as the meaningless claims of a sexist white guy 
who is no longer relevant. But the truth is that its impact has been reverberating 
throughout our history. I suggest that it is this very error that we – and feminists 
everywhere of every persuasion – have failed to acknowledge and adequately 
combat. It is why we are still at work on the effort to sort out what it means to say 
that woman is man’s equal. From where I sit, at least in the American context, it 

1 Some of the text and much of the research included here has been published previously 
in “The Journal of Religions”, in the article: D. Savage, Redeeming Woman: A Response to the 
Second Sex Argument from within the Catholic Exegetical Tradition, found at https://www.mdpi.
com/2077-1444/11/9/474.33 

2 Aristotle, The Generation of Animals (transl. by A. L. Peck), Cambridge 1942, p. 716a, 9-17. 
I hasten to say that I am not one to not reject Aristotle’s entire achievement as a result of this error, 
any more than I think we should throw out his legacy because he argued that the earth was at the 
center of the universe. Clearly, we stand on his shoulders in terms of his larger anthropological 
framework, as well as his ground-breaking advances in science and biology, in metaphysics, po-
litical theory, and ethics.
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is apparent to me that women are still fighting the invisible and mostly unspoken 
assumption that the male of the species is normative for the species. 

As I show in the paper but can only point to in this brief summary of my 
findings: the lineage of this assumption can be traced as far back as the pre-So-
cratic philosophers, finally finding its earliest concrete expression in the thought 
of Aristotle; its validity was confirmed by the first century Hellenistic Jewish 
philosopher, Philo (BC 13-AD 54) who argued that the same truth was discernible 
in Genesis. The combination of Aristotle and Philo proved too persuasive even 
for the mind of St. Thomas Aquinas and the theory accelerated and then spread 
through the university system inaugurated during the Middle Ages, subsequently 
informing the social structures and norms of Western civilization, going mostly 
unchallenged throughout human history, silently persisting even into the present 
time. This error represents what can be called a chronic “wound” in our intellec-
tual tradition.3 And it is a wound that must be healed if woman is ever to arrive at 
that which she desires most: an unshakable, perduring respect for her person, the 
hope of a genuine sense of personal well-being and happiness, and the chance to 
become who she is meant to be. In other words, her birthright, which, it appears, 
is not yet hers to claim. 

My argument here is that an authentically radical feminism is one that affirms 
without apology or hesitation – the nature of woman – both the human capac-
ities she shares with man and the ones that differentiate her from him. It is time 
to insist that cultural norms and policies recognize woman for who she is in her 
totality, without bracketing or minimizing her astonishing capacity to bear and 
nurture human life – but inclusive of it. I will show that both reason and Scripture 
reveal that we need not imitate the proclivities of men to be fully human. We 
have our own proclivities, some of which we share with them – and some which 
constitute our unique and essential contribution to the tasks of human living. It is 
time those gifts earned the recognition and respect they merit. It is time to affirm 
woman qua woman.

In what follows, I offer a brief outline of Aristotle’s argument and the basis 
of his claim, then turn, also briefly, to Philo’s contribution, and then finally offer 
a sketch of my own proposal.

ARISTOTLE ON MALE AND FEMALE

Aristotle’s metaphysical treatment of sex identity is complex, reflecting a syn-
thesis of several interlocking elements. It begins with the category of opposites 
and his theory of contrariety. This framework also permits him to account for 

3 Ibid.
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a critical element in his theory of generation.4 The principles that serve as the 
basis for his sex polarity theory are deduced from his conclusions in both cate-
gories. 

First, along with many of his predecessors, Aristotle argued that there were 
two pairs of primary opposites: cold and hot, moist and dry. The interaction of 
these primary opposites was understood to result in the four elements of fire, air, 
water, and earth.5 We need not linger over those distinctions. The pair of most 
interest to us here will be that of “cold” and “hot”.

Now in Aristotle’s account, in any pair of contraries, one is always in some 
sense a “privation” of the other. By definition, a privation is not a simple nega-
tion but refers to the lack of a quality or form normally required by the nature of 
a thing. That is, one side of the pair is “prime”; the other is defined by a lack of 
something required by the nature of the thing itself.6 Privation is complete non-
being, with no identity of its own; it will only exist in reference to something that 
has a nature.7 But it lacks that which the prime instance possesses. For example, 
in our pair of contraries “hot and cold”, cold is defined in relation to heat; it is the 
privation (absence) of heat. And this example gives us a starting place with which 
to understand Aristotle’s account of sex identity and the basis of his arguments 
concerning the superiority of the male.

Aristotle argues that man and woman are in the same genus and species but 
that they are “contraries” within the species.8 And since, as he claims, in every 
pair of contraries, one is prime and the other is a privation of that which the prime 
possesses, this also must be the case with man and woman. It is this reasoning that 
leads him to conclude that woman is a “privation” of the male, that is, she is with-
out human characteristics that, as a member of the species, she ought to possess. 
And thus, she is a “malformed male”.9 And, in Aristotle’s mind, this conclusion 
is directly supported, indeed “validated”, by his theory of generation. 

It was common in Aristotle’s time to declare that the male of the species pos-
sesses greater heat than the female, actually an observable empirical fact.10 Aris-

 4 Indeed, he himself makes the connection for us in the Metaphysics as he unfolds his theory 
of contrariety. At the end of his basic explication of contrariety, he states: “This is why the same 
seed becomes female or male by being acted on in a certain way”. Aristotle, Metaphysics (in:) 
R. McKeon (ed.) The Basic Works of Aristotle, New York 1941, p. Bk X, 9, 22-23: 1058-9. We will 
come to understand his meaning in what follows.

 5 P. Allen, The Concept of Woman, Vol. 1: The Aristotelian Revolution, 750 B.C. – A.D. Grand 
Rapids 1997, pp. 93-94.

 6 Aristotle, Metaphysics (in:) The Basic Works, p. Bk IX, 1004b, 27.
 7 Ibid., p. Bk X, 1055-1056. See also, P. Allen, The Aristotelian Revolution, p. 91.
 8 Aristotle’s account of contraries is laid out in the Metaphysics. See Aristotle, Metaphysics, 

especially p. Bk X, 4.
 9 Aristotle, Generation of Animals, p. 716a, 9-17.
10 In a 2015 study, Dutch scientists found that women are more comfortable at a room tem-

perature of 75-76 degrees Fahrenheit, whereas men prefer the temperature to be around 72 de-
grees. See B. Kingma, W. van Marken Lichtenbelt, Energy consumption in buildings and female 
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totle found in this biological “fact” – that the male possessed more heat than the 
female – clear evidence of the superiority of the male, arguing his greater heat is 
a constant and represents a “superior value” in reference to the relative coldness of 
the female. It is his theory of generation that leads him to this conclusion. 

Aristotle argues that the male’s blood – and therefore his seed – is different 
from that of the female since it undergoes a process of purification only possible 
in the male due to his greater heat. He further declares that it is the presence of 
heat in the male seed that is the cause of the male’s fertility.11 He argued that the 
coldness of the female made her infertile, stating elsewhere that the female “lacks 
the power to concoct semen out of the final state of nourishment because of the 
coldness of its nature”.12 The male is characterized by the ability to “cause to take 
shape, and to discharge semen possessing the principle of the form [while] female 
is that which receives the semen but is unable to cause semen to take shape or to 
discharge it”.13 She provides only the material on which the heat of the male seed 
acts.14 Thus in the generative act, man provides the form; woman provides the 
matter.

As the reader is no doubt aware, these conclusions are themselves further 
grounded in Aristotle’s theory of hylomorphism.15 I assume that this audience is 
familiar with the theory and I will not take the time to unpack it. But we know that 
form is the active principle; it acts on the matter. Matter is the passive principle; 
it “receives” the form. Form is active; matter is passive. And, as we have already 
stipulated, Aristotle’s theory of generation leads him to conclude that man sup-
plies the form, woman the matter. And so, inevitably, man, therefore, is active and 
woman is passive.16 

Taken together, Aristotle’s theory of generation, and of contrariety, grounded 
as it is in the hylomorphic theory of composite substances thus can lead to only 
one conclusion: man is the prime instantiation of the species; woman is defined by 

thermal demand, “Nature Climate Change”, August 2015, https://www.nature.com/articles/ncli-
mate2741.epdf

11 P. Allen, The Aristotelian Revolution, pp. 95-96.
12 Aristotle, Parts of Animals (transl. by W. Heinemann), Cambridge-London 1937, p. 728a, 

1327. Also quoted in P. Allen, The Aristotelian Revolution, p. 97.
13 Aristotle, Parts of Animals, p. 765b, 10-18. Also quoted in P. Allen, The Aristotelian Rev-

olution, p. 97.
14 Aristotle, Parts of Animals, p. 641b. Also quoted in P. Allen, The Aristotelian Revolution, 

p. 91. 
15 Though its validity has been questioned by some, it provides a very reasonable and coherent 

account of both living and non-living substances as well as a point of departure for many other 
important metaphysical conclusions. It is not under dispute here. It is his application of this theory 
to the nature of woman in relation to man, informed as it is by his account of contrariety as well as 
of generation, that is problematic.

16 The notion that matter is pure receptivity or passivity was introduced by Plato. One of Aris-
totle’s most important contributions to the history of philosophy was to argue that matter was not 
merely passive as in inert; he argued that it possesses a potency in relation to act.



216 DEBORAH SAVAGE

lack. She is a derivative and incomplete instantiation of the species humanum.17 
She is a “malformed male”.

Aristotle argues that, though women have the same kind of reason as men, 
since the higher reason has no authority over the lower, irrational powers in 
woman, her reasoning ability is necessarily inferior to that of man. Woman can 
form true opinions but cannot possess wisdom.18 With regard to virtue, woman 
can possess specifically womanly virtue but cannot be virtuous in the same way 
a man is. And since woman is by nature passive, she cannot be judged by the same 
criteria as man. Her virtue is to obey, man’s is to rule. A woman finds virtue, not 
in being clever, but in finding a clever man to obey.19

Such claims sound outrageous to modern ears; they have no place in our 
understanding of man and woman. Aristotle’s conclusions regarding woman in 
relation to man are ruled out of court by both sound reason and subsequent devel-
opments in scientific knowledge. While we can acknowledge the fact that he is 
operating with faulty premises, derived from the “scientific” account of the gen-
eration on offer at the time, (as well as those that reflect the prejudices of the era), 
there is no doubt that Aristotle’s convictions concerning the nature of woman in 
relation to man provided a starting place for the work of subsequent philosophers 
on questions of sex identity.20

But it is also true that Aristotle is not the only one responsible for the per-
sistence of the latent sex polarity theory we still encounter today. The impact of 
Aristotle’s work was accelerated by an interpretation of Scripture quite friendly 
to his account.

THE CRITICAL INFLUENCE OF PHILO

We have seen how Aristotle’s understanding of the act of generation proved 
fatal for his account of the nature of woman in relation to man; it can be said 
to be the starting place of his sex polarity theory. This error would persist for 
centuries, informing the thinking of many of Aristotle’s philosophical heirs. But 
it also makes an appearance in the thought of a very influential student of the 
Platonic tradition, the first-century thinker, Philo of Alexandria. It was Philo who 
introduced the theory of sex polarity into the interpretation of Scripture, thereby 
multiplying its impact on the trajectory of the Western intellectual tradition. 

17 P. Allen, The Aristotelian Revolution, pp. 92-93. 
18 Ibid., 103-104.
19 Ibid., 111- 11.
20 P. Allen, The Concept of Woman Vol II: The Early Humanist Reformation 1250-1500, Grand 

Rapids 2002 p. 65. 
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Philo of Alexandria (13 BC – 54 AD) was a Hellenistic Jew and a contempo-
rary of Jesus and of St. Paul. His significance as both a philosopher and a the-
ologian is well-established; he was one of the most important Jewish authors of 
the period.21 He made many lasting contributions to our intellectual heritage. His 
significance is indisputable, extending well beyond our concerns in this paper. 
We will focus our attention on one particular text, his Questions and Answers on 
Genesis.22 It is here that we find his theory of sex polarity and his interpretation 
of Genesis 2, our main interest. 

Now Philo was really a Neo-Platonist but he constructed a theory of sex polar-
ity remarkably similar to that of Aristotle’s. Though scholars dispute what influ-
ence Aristotle might have had on him, it is clear that Philo’s account mirrored 
Aristotle’s in almost every way, including its starting place in a similar under-
standing of woman’s role in the act of generation. Without question, Philo’s writ-
ings would be relied on by many future scholars as support for the Aristotelian 
concept of woman.23

Though Philo’s theory has some interesting nuances, it won’t be necessary to 
provide a detailed description here; it would mean simply repeating much of what 
we have already learned about the Aristotelian account, at least in its conclusions. 
But, unlike his philosophical forbears, Philo developed a theory of sex polarity 
from two distinct but, for him, intertwined sources: philosophy and reason, and 
revelation. 

The conclusions Philo reached through philosophy and reason are, at least in 
principle, based in science. Since he laboured under the same flawed scientific 
assumptions found in the earlier philosophical traditions, that woman’s contribu-
tion to the act of generation was a passive one, we easily recognize his conclu-
sions from this first source. He declares that “the matter of the female…produces 
the foetus…but the man provides the skill and the cause…the male provides the 
greater and more necessary part”.24 In other words, the man provides the form and 
the woman the matter. This is precisely Aristotle’s conclusion, grounded in the 
same flawed biology, articulated in a different language.

But Philo’s second source is scriptural, specifically the first two chapters of 
Genesis. We see his method at work in his interpretation of Genesis 2: 21-22, 
when woman is created out of man’s rib. Here Philo seems to both discern and 
simultaneously validate a theory of sex polarity. He declares that this passage both 
reveals and confirms the inferiority of woman. This is thus, in Philo’s account, 
a “first principle” derived from Scripture. 

21 D. M. Scholer, The Works of Philo (transl by. C.D. Yonge), Massachusetts 1993, p. xi. 
22 Philo, Questions and Answers on Genesis (transl. by R. Markus), Cambridge 1953. Quoted 

also in P. Allen, The Aristotelian Revolution, pp.189-193.
23 Ibid., 190.
24 Philo, Questions and Answers, ch. 47, pp. 242. See also P. Allen, The Aristotelian Revolu-

tion, pp. 189-193.
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Why was woman created from the side of man and not from the earth? 
Because, says Philo, “woman is not equal in honor with man”.25 Because woman 
is made from the side of man, we can say that she takes longer to come into being: 
“woman is a half of man’s body” and “since the moulding of the male is more per-
fect than, and double, that of the female, it requires only half the time…whereas 
the imperfect woman, who is, so to speak, a half-section of man, requires twice 
as many days…”.26 At least in his account, Philo’s more philosophical conclusions 
are thus confirmed – indeed, revealed – by the Scriptural text. They provided 
what was taken as a first principle for subsequent interpretations. 

Like Aristotle, Philo also cannot be held solely responsible for the legacy of 
sex polarity. But because of his great influence on subsequent scholars, both phi-
losophers and Scriptural exegetes, his interpretation had an incalculable impact 
on the understanding of woman’s place in the created order: she was created sec-
ond and is therefore secondary in importance and status.27 It was this interpreta-
tion of Genesis 2 that moved forward in history; combined with other sources, it 
would come to justify the assumption that the revealed word of God illuminated 
man’s superiority over woman. 

These two thinkers, Aristotle and Philo, taken together, shaped subsequent 
accounts of woman in relation to man. They will merge as important influences 
in the theories of sexual polarity found in two of the most influential thinkers 
writing and teaching at the height of the medieval period: the Jewish philoso-
pher, Moses Maimonides and St. Thomas Aquinas.28 The assumptions made by 
both Aristotle and Philo wound their way into the structures and methods of the 
academy just as the modern university began to take shape. And in 1255, Aris-
totle’s works became required reading throughout the University system at the 
time – and the rest is history. In this way his philosophy came to dominate and 

25 Philo, Questions and Answers, ch. 27, pp. 15-16.
26 Ibid., ch. 25, pp. 14-15.
27 This is not to say that the Gospels, or the writings of St. Paul, or the authors of the other 

books of the New Testament were influenced by Philo’s understanding of woman as secondary and 
therefore inferior. There is no evidence to support that and it would be incorrect to suggest it. To 
offer a general interpretation of the passages in the New Testament where women are mentioned 
would be beyond our purposes here. Much more research needs to be done to offer an interpreta-
tion of such passages, especially those found in the letters of St. Paul, in light of the theory under 
consideration in this paper. Certainly, it is legitimate to speculate, perhaps even assume, that St. 
Paul would have been aware of the prevailing theory of woman’s role in the reproductive act and 
would have considered it to be valid; that was the science of his times and he would have been 
familiar with the Greek and early Jewish thinking on this score. But the hermeneutical key to St. 
Paul on such questions will be found, not in Greek categories, but in Hebraic anthropology and its 
understanding of the person as per se communal. We will come to this later in the paper.

28 P. Allen, The Aristotelian Revolution, p. 190. See also L. Cortest, Philo’s Heirs: Moses 
Maimonides and Thomas Aquinas, Academic Studies Press 2017.
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thereafter informed the structure and content of the academy from the 13th to the 
15th centuries.29

A brief word is necessary here about St. Thomas Aquinas. Certainly one of 
the most famous scholars to benefit from the not altogether toxic influence of 
Aristotle. And while he does not adopt Aristotle’s error in total – his faith com-
mitments did not permit him to do that – alas, he does in part, making a distinc-
tion between the level of nature and the order of grace. At the level of nature, 
Aquinas’ account corresponds almost entirely to the sex polarity advanced by 
Aristotle. On the natural plane, woman is born imperfect in relation to man. Her 
being exists as a privation, she remains a passive participant in the act of gener-
ation and is also less capable of virtue and wisdom. But even as he accepts the 
Philosopher’s basic scientific premise and his conclusions at the level of nature, 
Aquinas does not follow Aristotle’s lead in important ways. Aquinas is operating 
within a horizon of grace, permitting him to maintain and leverage a fundamental 
premise of Catholic theology, that “grace perfects nature”.30 This gives him free 
reign to argue that, though woman starts life as a “lesser” creature, in the end, she 
may arrive at a full relation of sex complementarity with man. She has the capac-
ity to develop, and, under the influence of grace, she can achieve full equality 
with man and be equally capable of infused wisdom and the theological virtues of 
faith, hope, and love. In his account, man is not superior to woman in the realm of 
the divine; in heaven, man and woman are equal. 

But of course, that didn’t really solve the problem and so, here we are.
A more detailed analysis of this historical period is beyond our purposes here. 

Suffice it to say that it was inevitable that Aristotle’s sex polarity theory, con-
firmed by Philo’s Scriptural interpretation, would infiltrate any further discus-
sion of the concept of woman. Had Aristotle’s impact been more isolated and 
limited to the thought of just a few of the thinkers that populated the medieval 
period, things might not have developed as they did. But as history shows, Aris-
totelian arguments became a permanent feature of the infrastructure of the West-
ern educational system. His theory of the concept of man and woman achieved 
“a decisive victory over the direction of human thought”.31

This victory was achieved first through the spread of the university system 
when Aristotle’s works became required reading across all of Europe. Then 
through the efforts of well-trained mendicant monks who were able to trans-
late otherwise complex arguments into the language of the “man on the street”. 

29 P. Allen, The Early Humanist Reformation, p. 65. Her chapter on Aristotle’s influence on 
the academy: “Aristotelian Roots of Gender Identity,” is worth reading in its entirety. So is all four 
volumes of The Concept of Woman.

30 Since St. Augustine’s treatise On Nature and Grace (Beloved Publishers 2014) in the fourth 
century, Catholic teaching has held to the doctrine that grace is not opposed to nature but is that 
which liberates and controls nature.

31 P. Allen, The Aristotelian Revolution, p. 413.
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Through their efforts to educate the ordinary citizens of the countries in which 
they travelled, Aristotle’s thought began to infiltrate the minds of the population 
and Western culture at large. In this way, his theory of sex polarity was widely 
disseminated, discussed, and written about as various authors, both scholarly and 
otherwise, took up the task of developing the theory further. 

Aristotle’s cosmological errors were ultimately rejected; his metaphysics and 
anthropology went with it. But it was already too late to change the trajectory of 
thought on what had become a pervasive theory of woman. By the sixteenth cen-
tury, assumptions concerning the superiority of men over women were well-es-
tablished in the familial, social, and political structures of the culture. Subsequent 
developments in theology and philosophy would do nothing to alter the course.32 
With some exceptions, philosophers would spend the next several centuries try-
ing to articulate the basis either of a sex polarity theory or some form of the 
sex unity theory. Descartes would merely neutralize the question. He rejected 
the hylomorphic structure of real things in the world, then posited two distinct 
substances, separating the body from the soul in his account of the person.33 Des-
cartes’ person was mostly a res cogitans, a “thinking thing” barely attached to 
a body; no significant distinctions between men and women were possible in such 
a vision. After Descartes and the Cartesian revolution, only Immanuel Kant and 
Jacques Rousseau offered anything of substance to the question. Their accounts 
are very similar – and both devalue women.34

In truth, the historical facts reveal that, in a sense, these errors took on a life 
of their own. From the medieval period, through the so-called Enlightenment 
period, and up until the 20th century, they served as the point of departure, some-
times explicitly, but usually not, for philosophers and theologians (and ordinary 
men and women) as they attempted to offer new grounds for explaining man’s 
superiority over woman. The impact of these premises accelerated in the late 
19th century when they were appropriated, distorted further, and weaponized by 
Frederic Engels; Engels’ conclusions were subsequently tragically incorporated 

32 Including Martin Luther’s Reformation in the mid-sixteenth century, and the entire modern 
period, from Descartes (d. 1650) to Kant (d. 1804). See P. Allen, The Early Humanist Reformation, 
Part One and Part Two, and P. Allen, The Concept of Woman, Vol III: The Search for Communion 
of Persons, 1500-2015, Grand Rapids 2016.

33 P. Allen, The Search for Communion of Persons, p. 248.
34 Ibid., p. 340. It would not be until John Stuart Mill’s famous essay The Subjection of Women 

published in 1869, that anyone spoke out formally and publicly against the generally accepted idea 
that woman should be subject to the dictates of her husband or father since according to the social 
norms of the time, it was understood that women were both physically and mentally less able than 
men, and therefore needed to be “taken care of”. See J. Stuart Mill, The Subjection of Women, New 
York 1997. In England, it wasn’t until 1870 that married women were allowed to own property. 
See M. B. Combs, ‘A Measure of Legal Independence’: The 1870 Married Women’s Property Act 
and the Portfolio Allocations of British Wives, “The Journal of Economic History” 2005, Vol. 65, 
No. 4, pp. 1028–57. In the U.S., it was not until the passage of the 19th amendment in 1920 that 
women had the right to vote.
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into the advance of Marxist thought.35 Finally, they found their way into the exis-
tential atheism of Jean-Paul Sartre and his mistress, Simone de Beauvoir, whose 
own work served as the spark that launched the second wave of feminism in 
the mid-20th century.36 It should surprise no one that when women finally began 
to find a path into the professional academic disciplines, they turned to sources 
other than Aristotle or Aquinas when searching for a way to articulate their con-
cerns. But, unfortunately, the sources they relied on, both then and since, have not 
led them to any real satisfactory solution. The women’s movement is in a sort of 
holding pattern as society tries to sort out what it means to claim that one even is 
a woman. Amidst competing accusations of toxic masculinity and femininity, the 
breakdown of the family evident in widespread divorce and fatherless homes, and 
the prevalence of violence and loneliness, our culture is simply confused, with no 
clear way out of the morass.37 We are witnessing a rupture between the men and 
women of our time, fueled by ideology from all sides, questionable social science, 
and burdened further by anonymous sexual encounters. Ironically, the place that 
women occupy in the scheme of things remains a disputed question. 

It is ironic to consider that in his much-contested work, de Caelo, - On the 
Heavens – Aristotle warns us that “the least initial deviation from the truth is 
multiplied later a thousand-fold”. It seems quite clear now that his own “initial 

35 F. Engels, Origins of the Family, Private Property, and the State, Zurich 1884, chapter two, 
(the Family), section four, (The Monogamous Family). It is public domain now and is cited online 
at https://www.marxists.org/archive/marx/works/1884/origin-family/ch02d.ht.

36 The suffragist movement is considered the first wave of feminism. The second wave of 
feminism is said to have begun with Betty Friedan’s The Feminine Mystique, written in 1963. 
Friedan’s account differs from that of the French philosopher Simone de Beauvoir, author of The 
Second Sex. But Friedan dedicated her own book to de Beauvoir and considered herself to be in 
debt to Simone as her political and historical predecessor. De Beauvoir’s existentialist argument 
that “woman is not born, she is made” provides the hidden philosophical underpinnings of current 
“gender” theory and its convictions that the existence of human nature is a myth and that “gender” 
is merely a social construct.

37 See in particular the 2018 report from the American Psychological Association on Boys 
and Men. Intended to establish new guidelines for psychologists when working with boys and men 
in therapeutic encounters, it stipulated that “traditional masculinity” was, by definition, “toxic”. 
These guidelines were recognized immediately as an “ideology being substituted for a clinical 
diagnosis”. See S. Siglioto, Rejecting Toxic Masculinity Isn’t an Attack on Men, “Public Dis-
course: The Journal of the Witherspoon Institute”, January 2019, https://www.thepublicdiscourse.
com/2019/01/48967/. The authors of the report were forced to retract or soften many of their claims 
within days of its publication though their assumptions live on in the culture. Here is a link to the 
revised report: https://www.apa.org/about/policy/boys-men-practice-guidelines.pdf. Perhaps pre-
dictably, these developments have led to additional claims about the existence of “toxic femininity” 
as well. Though accounts of this phenomenon are less substantive and varied, psychologists seem 
to be drawing similar conclusions. Toxic femininity appears when women display stereotypical, 
“traditional” feminine behaviors such as “passivity, empathy, sensuality, patience, tenderness, and 
receptivity”, behaviors also assumed to be the result of social conditioning alone. See https://www.
psychologytoday.com/us/blog/sex-sexuality-and-romance/201908/toxic-femininity.
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deviation from the truth” has had lasting repercussions that have reverberated 
throughout human history. It is time to acknowledge the ancient starting place of 
our confusion – and to offer a correction. 

THE SOLUTION: REVISITING GENESIS 1 AND 2

We will now turn our attention to correcting this historical error. Again, I can 
offer just a sketch of what I propose is the antidote. Our point of departure is 
a claim that John Paul II makes in the theology of the body (TOB) but does not 
exploit. There, he declares that we can derive an account of the human person 
from the two distinct creation accounts found in Genesis 1 and 2. He argues that 
the first creation account reveals the meaning of man in the abstract, man qua 
man, that is, as an objective reality, created in the image of God. The second 
account reveals his meaning in the aspect of his subjectivity.38 Some years ago 
now, I set out to see if JPII was right – and I discovered that, not only can his claim 
be demonstrated, when looked at through the lens of Aquinas’s metaphysical 
account of the person, itself refracted through Hebraic anthropology, it reveals the 
basis of a full account of man and woman, both their identities and their genius. 
I will show that, hidden in these texts is the truth about man and woman – both 
their equality and the nature of their difference, their meaning and significance. 
The two creation accounts reveal a vision of man and woman as equally and fully 
human, equally endowed with intellect, will, and freedom, with two distinct and 
complementary ways of operating in the world. 

So, briefly. The starting place is Genesis 1:26-27. At 1:26, God says he will 
make man (adam) in his image and at 1:27 we read: “God created man (adam) in 
his own image, in the image of God he created him; male and female (zâchâr and 
nikevah) he created them”.39 It is the term adam that provides the first point of 
departure for my hypothesis. For the reference here is not to Adam, the husband of 
Eve, but to man per se. My main argument concerns the meaning of the word adam.

Ancient Semitic thought would likely not have had the concept of a universal 
human nature, a term introduced by the Greeks.40 And so it is necessary to take an 

38 John Paul II, Man and Woman He Created Them: The Theology of the Body, M. Waldstein 
(ed.), Boston 2006, p. 2:4.5, 136-137. 

39 I am indebted to Monsignor Michael Magee, chair of the Systematic Theology Department 
and professor of Sacred Scripture at St. Charles Borromeo Seminary in Philadelphia, for his help 
with the meaning of the original Hebrew texts and his affirmation of my hypothesis. 

40 Though Scripture scholars have maintained this for years, there are some who might be 
prepared to argue differently. For example, Pope Emeritus Benedict XVI states quite forcefully in 
the “Regensburg Address” that biblical thought encountered the best of Greek thought at a very 
deep level, arguing that this “inner rapprochement between Biblical faith and Greek philosophical 
inquiry was an event of decisive importance”, and that the Greek translation of the Old Testament, 
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interim step through the lens of Hebraic anthropology, something I did not think 
I would have time for but may now. So I will take a brief excursus toward that; it 
honors the text and also allows us to draw some equivalencies to the metaphysical 
account of Aquinas – which is the basis of JPII’s claim.

This admittedly brief excursus into Hebraic anthropology prepares us to 
return to our text and consider the meaning of adam and ha’adam in light of 
these two principles. We will take up the term adam first.41 We find it at Gen 1:26 
when God says, “let us make man (adam) in our image”. We now know that the 
translation of adam as “man” does not adequately capture the actual meaning of 
the term. Indeed, as we will see in a moment, the only thing that comes close to 
its meaning in English translation is the signifier “man as such” or the familiar 
“man per se”. The Hebrew author of Genesis 1 is referring here to adam (itself 
taken from adama or earth) as an instantiation of the “corporate personality” 
referenced above. The creation of adam signifies the creation of the whole human 
race rather than merely an individual. But while adam contains all members of 
the community, it also retains connotations of personhood and concreteness. Here 
we see the significance of the “oscillation” between the one and the many so 
essential to biblical personalism. But unlike the signifier “man per se,” it is not an 
abstraction; the Hebraic reference is always to a concrete existent and therefore 
includes a bodily existence. And since this moment in the text is a reference to the 
creation of the first human being (and again, not the abstraction “man per se”), it 
must be interpreted to mean that the first human being was male. However, as we 
have seen, simultaneously contained within that existent, indeed, already present 
within adam, is the first woman. And while the connotation of adam extends to 
all of humanity, this reality can only take on a concrete existence through the cre-
ation of the first woman, something made clear in the very next passage.42

the Septuagint, is itself an independent textual witness and a step in revelation history. If this is 
the case, and depending on when that encounter occurred exactly in history, it is certainly possible 
that these categories could have been at least inchoate in Semitic thought.

41 It is important to note that, though we have always thought of the main characters in these 
first two chapters of Genesis as Adam and Eve, only Eve is ever actually named – and even then, 
not until after the fall. The reference here is most certainly NOT to “Adam”, the husband of Eve. 

42 Though ’adam can be used to designate the individual man so called, and also another in-
dividual man, what is meant in a particular passage would be clear either from the context or from 
the use of the definite article with it: viz., if the reference is to hâ’adam, it would refer back to some 
man already indicated from the context. In Gen 1:27, the “man” already indicated from the context 
is precisely the individual man who also stands for the collective: the word ’adam mentioned in v. 
26 is without the definite article and therefore can be said to indicate man as such. Thus, ’adam is 
a reference to man per se, not to an individual or particular human being. A different word – either 
hâ’adam or ’îsh – would have been used (both these terms are used in both the first and second 
creation accounts) if the intention was to refer to the individual man or that particular man the 
tradition has come to refer to as Adam, the husband of Eve. So, it is really not going too far to say 
that if there were a reference to the notion of man qua man in Hebrew it would be ’adam. 
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At Gen 1:27 we read: “So God created man (ha’adam) in his own image, in 
the image of God he created him (otho); male and female (zâchâr and nikevah) he 
created them (otham)”.43 

The meaning of ha’adam is easily stated: ha’ is a definite article and the ref-
erence now is to the man. The text has introduced a new level of specificity to the 
creation of adam but has now declared adam’s existence as embodied in manifestly 
masculine and feminine form. Thus the priceless dignity afforded the first adam, 
created in the image and likeness of God, is extended to zachar and nikevah. It is 
zachar and nikevah who are instructed then to “be fruitful and multiply, fill the 
earth and subdue it” at Gen 1:28. Here we can anticipate the differentiation that 
will become more explicit in the second creation account (Genesis 2:22); Genesis 
1 reveals that it issues out of a unity that already existed in the original “one”.44 
And so, though there is an order to creation that places man in the position of 
primacy, this in no way compromises the dignity or ontological status of woman. 
This order will repeat itself in Genesis 2 where it will become even more clear 
that woman possesses a value that mirrors that of man. 

We are now prepared to consider John Paul’s claim that the first creation 
account is a reference to man in the “objective” sense, that is, man qua man, or 
man in the abstract. Does the text support such an interpretation? 

The metaphysical anthropology of Aristotle, subsequently leveraged and further 
developed by St. Thomas Aquinas, though grounded in experience and observation 
of the human person, his powers and his acts, employs the method of abstraction, 
that is, it prescinds from the individuating conditions of matter to arrive at more 
general, universal principles. All existing things are reflections of two principles, 
form and matter (if inanimate), soul and body (if living). Man as such, though an 
abstraction, is understood to be a union of these two principles, a union of both body 
and soul, possessing a rational nature, intellect, will, and freedom. This is “man” in 
the universal sense and every individual instantiation of a rational soul, both male 
and female, is an expression of this universal human nature. 

We have seen that ancient Semitic thought did not have the concept of a uni-
versal human nature or the notion of a “substantial form”, that which makes some-
thing what it is essentially. These were terms introduced by the Greeks. But given 
what we now know about the meaning of adam as an expression of a “corporate 
personality” containing all of humanity, we can argue that it is perfectly legiti-
mate to say that if there were a reference to the notion of man qua man in Hebrew 
it would be ’adam. In this context adam is clearly a reference to man in the univer-

43 Otho is a contraction of the untranslatable object marker (oth) and the masculine pronoun 
(o). Otham is the object marker contracted with the masculine plural pronoun (am). The grammat-
ical gender is masculine, which is the “default” gender for a mixed group of males and females.

44 J. Atkinson, Biblical and Theological Foundations of the Family: The Domestic Church, 
Washington 2017, p. 171. Dr. Atkinson is here referring specifically to Genesis 2 but, given (as we 
will see) that similar terms are used, this can also be applied to Genesis 1.
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sal sense. So, when God says, “let us make adam in our image”, we can safely say 
that the reference is an approximate equivalent of our concept of man per se. That 
is, it can serve as an approximation of or reference to the creation of the instanti-
ation of the “substantial form” that constitutes the human creature.45

The significance of this conclusion in light of contemporary concerns for the 
“equality” of men and women would be hard to overstate. It provides the first 
explicit element in the solution to the problem under investigation here. It shows 
definitively, now in philosophical terms, that Scripture itself reveals man and 
woman to be equally human. Man and woman, here at the level of the species, 
are both instantiations of the same substantial form and are therefore equally 
endowed with intellect, will, and freedom. All men and women who, together, 
comprise the human species, are equally human in every respect. They are both 
ontologically absolute subjects, possessing individuality, human agency, and the 
powers and potencies definitive of the rational soul.

This analysis has shown that John Paul II is justified in arguing that Genesis 
1:26-27 is concerned with the creation of man in the objective sense, a formula-
tion that, though it corresponds to the categories employed in the metaphysical 
anthropology of the Aristotelian-Thomistic tradition, finds a correspondence in 
the Hebraic account of the person. Both approaches demonstrate from Scripture 
that man and woman are equally human reflections of the principle of equal dig-
nity. But this is not to say that they are interchangeable. We still need to consider 
that which differentiates them, a topic taken up in the next section of the paper. 
But it is important to make explicit the fact that these conclusions can be and 
have been drawn directly from the exegetical tradition that has itself, in many 
ways, maintained the theory that man is superior to woman. The above analysis 
has called that conclusion into question by leveraging the same categories used 
throughout history to arrive at it. The same method will be used in what follows. 

The first account has established that man and woman are equal in dignity. In 
the second account, we begin to see what differentiates them. It is here that, accord-
ing to John Paul II, God creates man and woman in their personal subjectivity. At 
Genesis 2:7, man (referred to here as hâ’adam,or the man) is fashioned from adama, 
from the earth; he is the first human being; we know now that he is a reflection of 

45 The word ’îsh, on the other hand, designates specifically the male, the concrete individual 
man, because the word zâchâr is the one used in an adjectival sense for “male” (it is related to the 
word for “remember,” perhaps because of the computation of genealogy through the male line). 
Sometimes ’îsh is also used in the sense of “each one, each man”. The word ’îsh is not used at all 
until Gn 2:23, right after the woman is created and Adam is naming her ishshâh - while saying 
this is because she is taken from the ’îsh. To avoid any illegitimate leaps in interpretation, the best 
way to maximize care and precision would be to say that, of all the terms available in Hebrew, 
the one that would have to be adopted to designate what later philosophy would refer to as man in 
the abstract would have to be ’adam. It is this word that stands for “man” as the English language 
has traditionally and collectively used the word; it corresponds to the Greek anthrôpos, the Latin 
homo, the German mensch, or the Polish człowiek.
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both the one and the many. Gradually he realizes that he is alone. And so, in a sep-
arate, creative act at Genesis 2:22, woman is made or built (banah) out of one of the 
man’s ribs (tsela). Here God brings forth woman from the already existing ha’adam, 
who is himself made in the divine image. And thus both become the bearers of that 
image, both possess absolute value and dignity. The man declares “here at last is 
bone of my bone, flesh of my flesh”. He recognizes woman as a person like himself. 
Indeed, she is his mirror image and, with her appearance, ha’adam awakens to his 
own subjective existence. Both God and the man are finally content that a proper 
helper (ezer) has been found.46 But what must get our attention immediately is the 
fact that it is not until this moment in the text (Genesis 2:22) that the sacred author 
refers to man and woman for the first time as concrete subjects of existence, as real 
existing persons. They are only now ’îsh and: man and woman as actual. As John 
Paul II points out, there is no ’îsh without ishshâh, for it is not until ishshâh appears 
that the man, previously referred to ha’adam, is finally referred to as ’îsh. Though 
man maintains the place of primacy (ishshâh is made from ’îsh), the plain meaning 
of the text is clear: there is no concretely existing man without a concretely existing 
woman; they appear in the text together, at least in terms of their specific identity. It 
is ultimately these two persons who will be referred to as Adam and Eve.

In philosophical terms, when viewed through the lens of Aquinas’ anthropol-
ogy, this second account of creation can be seen as a description of the moment 
when signate matter and the principle of individuation have entered the picture. 
Man and woman (the ’îsh and the ishshâh) of the second creation account are the 
result of particular matter (earth; rib) being introduced; the substantial form or 
soul that makes man what he is absolutely (adam) illuminated in the first account 
has now found individuation and differentiation via the designated (common) 
matter that the form animates in the second. The complementarity that character-
izes the nature as such has now been embodied in two concretely existing beings, 
differentiated by two distinct but related kinds of matter.47 

But the difference between man and woman is not reducible to merely the mate-
rial element. Though a comprehensive treatment would take us too far from our 
purpose, this requires further explanation. From our analysis so far, we can con-
clude that both man and woman are equally human since both are an embodiment 
of a substantial form common to the species humanum. But both must be seen to be 
distinct instantiations of the species, made as they are of different signate matter. 
They are animated by souls that are “commensurated” or adapted to their individual 
person.48 It is the meaning of “commensuration” that lends the clarity we need.

46 J. Atkinson, Biblical and Theological Foundations, p. 170.
47 Again, the philosophical principle at work here is that what is found in the effect must first 

be in the cause.
48 In the creation account found in Genesis 2, we are no longer speaking of man in the ab-

stract (adam) but individual persons. The Hebrew text includes reference to both ha-adam (“the 
human being” which, in Genesis 2, is a reference to a male at the level of the species, and ish and 
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This “commensuration” reflects both the universal structure of male and 
female and the personal structure of any one particular man or woman: man per 
se is a composite of body and soul, and each man or woman is a composite of this 
body and this soul. But gender is not reducible to matter; it has an ontological 
component since gender is the type of accident that is attributed to the subject 
qua subject, that is, to the whole composite of soul and body that constitutes the 
subject as a unity.49 And so, here offering woman as our example, though matter is 
one of the things that differentiates woman from man, since woman is composed 
of both body and soul and since the soul of each individual woman is meant for 
her (that would be commensuration), she is in some essential way, a woman. That 
is, gender is an accident not merely of the matter, like the color of her hair or her 
eyes. Her woman-ness does not reside in her merely in the matter of which she is 
made. It is who she is, as John Paul II states, both physically and ontologically. 
And these same things can be said of man: he is in some essential way, a man. 
Men and women are equal, composite creatures and, at the level of the individual 
person, differentiated by both the matter of which they are made and the soul that 
animates them. This is true of both of them. And here we can say that John Paul 
II’s claim that Genesis 2 describes man “in his subjectivity” is justified.

Let us pause here to highlight this important point: this account of the equal-
ity and difference that characterizes man and woman reveals that neither the male 
nor the female of the species is normative for the species. How so? Because at the 
level of man or woman per se, we are differentiated in exactly the same way. Both 
woman and man are equally human; the sexual difference that characterizes man 
and woman is rooted in a particular kind of philosophical “accident” driven by 
but not reducible to the matter of which they are made. Men and women are both 

isshah, which refer to a concretely existing man and woman). At this point, matter (dust, man’s rib) 
enters the picture. And, as Aquinas states, thus we enter the realm of accident. Aquinas explains 
gender as a type of (inseparable) accident. See Thomas Aquinas, De Ente et Essentia, (transl. by 
A. Maurer), Rome 1968, p. 68. But since this type of accident is said to be something attributable 
to the species, the categories of male and female, while certainly inseparable from the essence of 
the person, cannot be attributed to the species per se. To be “male” and “female” is a special kind 
of inseparable accident, perhaps even in a category on its own. See J. Finley, The Metaphysics of 
Gender: Thomistic Approach, “The Thomist: A Speculative Quarterly Review” 2015, Vol. 79, 
No. 4, pp. 585-614.

49 Aquinas, Summa Contra Gentiles: Vol. II (transl.by J. F. Anderson) South Bend 1976, p. 81, 
8. The author is indebted to Sister Prudence Allen and Monsignor John Wippel for pointing out 
this passage. Though it does not deal directly with the distinction between genders but with the 
individuation of the human soul and its continuing individuation after it is separated from the 
body at death. It is here that Aquinas introduces the notion of the commensuration of each soul 
to each body. Commensuration is a term that means literally to have the same measure. Aquinas 
means here that each body is adapted or accommodated, even interpenetrated in an equal measure 
by the soul intended for it. See also Aquinas, De Veritate (transl. by R. Mulligan, J. V. McGlynn), 
Indianapolis 1994, Q 5, 10 where Aquinas states: “the soul when joined to a body imitates the 
composition of that body”.
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composite creatures, a union of body and soul, whose gender is an inseparable 
accident, (but an accident nonetheless), attributable to the composite itself. They 
are the same in terms of that which differentiates them from each other. 

The implications could not be more significant. For here we have a philosoph-
ical demonstration, grounded in Scripture, that women do not have to act like men 
to be considered human any more than men have to act like women to be consid-
ered human. There is absolutely no risk to the “equality” of men and women in 
understanding their nature in this way. Man and woman are equally human but 
different, a fact immediately discernible in human experience and accessible to 
scientific analysis.50 Thus is sex polarity of any sort put to rest; the historical error 
is corrected. Woman is redeemed, freed, at least in theory, from Aristotle’s claim 
that woman is a “malformed” male. But there remains the need to account for 
Philo’s contribution to this state of affairs. We need to reconsider the significance 
of the creation of woman at Genesis 2: 18-34. Here it will be shown that, when 
considered together, Genesis 1 and 2 illuminate more fully the meaning of the 
second creation account and its significance for our understanding of the creation 
of man and woman. In particular, such a reading will dispute Philo’s claim that 
woman is created second because she is “less honourable” than man. In fact, it 
will dispute the claim that woman is created “second” at all. 

But there remains the need to account for Philo’s contribution to this state of 
affairs. We need to reconsider the significance of the creation of woman at Gene-
sis 2: 18-34. Here it will be shown that, when considered together, Genesis 1 and 
2 illuminate more fully the meaning of the second creation account and its sig-
nificance for our understanding of the creation of man and woman. In particular, 
such a reading will dispute Philo’s claim that woman is created second because 
she is “less honourable” than man. In fact, it will dispute the claim that woman is 
created “second” at all. 

Let us return first to the creation account found in Genesis 1. Here, let me 
simply assert the obvious: the author lays out a particular hierarchical order in 
which God clearly creates. It is clearly a hierarchy that is on its way up, from 
lower life forms to higher. We see a similar pattern in the second account. At 2:7, 
we read that hâ’adam is made from the dust of the earth. When, at Genesis 2:18, 
God sees that the man is alone, God forms every creature and brings them to 
the man to be named. Then God, realizing that none of the creatures correspond 

50 Though it will not be possible to include it here, it should also be noted at the outset that 
scientific research regarding what distinguishes men and women supports many of the conclusions 
found in the work of John Paul II as well as in this paper. See S. E. Rhoades, Taking Sex Differenc-
es Seriously, San Francisco 2004, pp. 22-26; A. Moir, D. Jessel, Brain Sex: The Real Difference Be-
tween Men and Women, New York 1991, pp. 68-112. For additional sources and a critique of brain 
organization theory as a whole, see R. Jordan-Young, Brainstorm, Cambridge 2010. The author’s 
general argument is that there are risks associated with attributing sex differences to hormones 
and that brain organization theory (found in these other sources) cannot account for all of them.
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to the man’s own being, and that it is not good for him to be alone, decides it is 
necessary to make a fitting helper (‘ezer kenegdo’) for him51 – then puts him into 
a deep sleep and forms the woman (‘issah) from man’s (’îsh) rib (tsela).52 Upon 
awakening, Adam says, “This at last is bone of my bones and flesh of my flesh” 
(Gen 2:23-24). As John Paul II points out, man recognizes in woman another 
person, a being equal to himself, a someone, not a something – a someone he can 
love, to whom he can make of himself a gift and who can reciprocate in kind. This 
seems fairly straightforward.

But there are several additional and important points to glean from consider-
ing these two chapters together. First, it is only when we come to the making of 
Eve that we see the final significance of the order introduced in the first account 
and brought to completion in the second.53 Adam is made from the earth (adama) 
but Eve is made from Adam. Though it has troubled feminists forever – and is 
arguably the root of Philo’s historical misinterpretation of this passage – the fact 
that Eve is created second is not to make her subservient. For in the hierarchy 
thus established, woman is not created “second”; she is created last. She is, in 
fact, made on the way up – the last creature to appear, a creature made, not from 
earth, but from something that arguably already contains a greater actualization 
than dust or clay.54 It does seem as though she is made of “finer stuff”. In any case, 
because of the order suggested by reading the accounts together, Eve can be seen 
as the pinnacle of creation, not as a creature whose place in that order is subservi-

51 The word ezer is translated in many different ways: a “suitable helper”, “suitable partner”. 
Perhaps the best is found in the Jewish Tanakh – a “fitting helper”. 

52 Though the word tsela is traditionally translated as “rib,” it is not at all clear that this is cor-
rect. The basic meaning of the word in Hebrew is ambiguous and there are quite a few possibilities, 
including “plank,” “side,” and references to geographical and architectural terms. There have been 
many hypotheses concerning the word but the only thing that is really clear is that, if it does mean 
“rib,” it does so only in this one passage. Several possible interpretations have particular appeal: 
if it is taken to mean “side” or “plank,” it could be thought to be the source of the expression that 
woman is man’s “better half”; or, given its proximity to the heart, it has been taken to stand for 
human interiority. Perhaps the most satisfying possibility is that it is a reference to sacral archi-
tecture since in some contexts tsela refers to the side portions of the sanctuary that are necessary 
for its stability and function. The conclusion can be drawn that the Yawhist author of the passage 
used terminology “designed to evoke associations with the construction of the sanctuary” to sug-
gest that human beings “come to Fulfillment for which they are destined by creation only as man 
and wife and as God’s temple”. See G. J. Botterweck, H. Ringgren, H. J. Fabry (eds.), Theological 
Dictionary of the Old Testament, Grand Rapids 2003.

53 This interpretation is supported by Brevard Childs who states that “the creation of the wom-
an, which is sequential in time, foreshadows a climax to the creation which resounds with joy at the 
close of the chapter”. See B. Childs, Old Testament Theology in a Canonical Context, Philadelphia 
1985, p. 191.

54 As St. Thomas himself argues, woman is as necessary to creation as the male of the species 
(Summa Theolgiae,(transl. by Benzinger Brothers), New York 1947, I, 92, sed contra). Thus, wom-
an cannot be thought of as a creature whose place in that order is subservient or somehow less in 
stature than that of man.
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ent or somehow less in stature than that of Adam. For it is only at the moment of 
her creation that man realizes who he is. It is her appearance that reveals to man 
the nature of his own personhood. 

This proposition is reinforced when we consider that the Hebrew word usually 
translated as “helper” is ezer which does not mean servant or slave.55 When this 
word is used elsewhere in Scripture, it has the connotation of Divine aid.56 Used 
here to express helper or partner, it indicates someone who is most definitely not 
a slave or even remotely subservient – there is the sense of an equal, a partner, 
help sent by God.57 Thus, Eve is not to be his servant – a different word would 
have been used if that were the intention – but someone who can help him to live. 

But an additional, equally significant insight appears when we consider the 
full meaning of this moment in the text. Woman is described as ezer kenegdo; 
kenegdo is a preposition that means “in front of”, “in the sight of”, “before” (in the 
spatial sense). Thus, we can conclude from the text that woman is not “below” 
man in the order of creation, nor is she above him. She stands in front of him, 
before him, meeting his gaze as it were and sharing in the responsibility for the 
preservation of all that precedes them. Woman and man are complementary crea-
tures; both constitute the “other” for each other. And so, another misunderstood 
element in the tradition – that woman is subservient to man, sent to be merely 
his servant – is corrected. Woman’s significance is revealed in its full meaning. 
Woman’s place in the order of creation reveals her true nature and mission – that 
of help sent by God to man – and by extension, to all of humanity. 

The man and the woman, now ’îsh and ishshâh, stand face to face with one 
another, poised to offer themselves as a gift to each other. They both possess intel-
lect, will, and freedom, as well as the capacity for action and receptivity. But their 
gift of self is made possible by the very differences that characterize them. And 

55 This point is also made by Joseph Cardinal Ratzinger in his 2004 Letter to the Bishops of the 
Catholic Church on the Collaboration of Men and Women in the Church and in the World, when he 
points out that “the term here does not refer to an inferior, but to a vital helper”. See in particular 
Footnote #5. I am using the word “servant” here as it is usually meant – as someone who occupies 
a lower rung on the ladder in any particular context. A different interpretation of the word servant 
is associated with being a follower of Christ, which, at this point in salvation history, cannot be 
invoked. But I do not mean to imply that woman is not to serve man. As St. Paul says in Ephesians 
5, both men and women are to submit to one another out of reverence for Christ. The question of 
the headship of the man in the family is not under scrutiny here and is a topic for further research. 

56 Excellent examples can be found in the Psalms: e.g., Psalm 30:11b, “The LORD will be 
a helper (‘ezer) to me”, or Psalm 121:1, “I will lift up my eyes to the mountains, whence comes my 
help (‘ezrî)”. The name of the great scribe “Ezra” of the restoration of Israel under the namesake of 
the biblical book, seems to be the Aramaic masculine form of the same word. Persians, namesake 
of the biblical book, seems to be the Aramaic masculine form of the same word.

57 In his very fine translation of these texts, Robert Alter translates ezer negdo as “sustainer” 
rather than helper, a word with a much closer meaning to that intended by the sacred author in my 
opinion. The author refers here to “helper” since that is the more traditional term used in most 
translations and makes my dispute with the usual interpretation more precise.
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the gifts that each bring to the tasks of human living will be necessary to fulfil 
their mission, given to both of them at Genesis 1:27: to subdue the earth and fill it. 

The Genesis account does reveal that it is man who, in a sense, gives woman 
her place. Importantly, we have seen that this place is one of “face-to-face” equality. 
But her significance transcends concerns for equality. For it is woman who reveals 
man to himself and, with that, the meaning of human life itself. Only with the 
appearance of woman does man’s self-gift become possible. And only with wom-
an’s arrival does human community appear for the first time – and enter into human 
history. 

Woman has sovereign importance, not independently of the place man occu-
pies, but apart from it. For the simple fact is that without woman, man has no 
future. As St. Paul declares in 1 Cor 11:12, “For just as woman came from man, so 
man is born of woman; but all things are from God”. It is this cosmic reality that 
has been overlooked throughout the centuries; it reveals the import of woman’s 
“place”. For in fact, without her, none of us have a future. She points us toward 
what is above while we all engage in life here below.

Woman and man now are both redeemed and free to serve as partners in the 
great project of building a truly human civilization, ordered as it is toward eternal 
life with the God who created them. This is the understanding that must serve as 
the foundation for the rights of women. There is no need to fight for our place in 
the order of things. We simply need to take it. It is no ones to give to us – and it is 
no ones to take it away.
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PREPARING THE BRIDE TO MEET THE 
BRIDEGROOM:  

REFLECTIONS ON THE MINISTRY OF WOMEN 
IN THE FOOTSTEPS OF MARY

Abstract

Within the context of arguing for the continuity of the natural and sacramental 
significance of sexual complementarity, this contribution calls upon various qualities of 
the Marian faith, beginning with its primacy with respect to all other forms of ecclesial 
faith, including that of the apostles. Because her assent to God is given for all humankind, 
Mary is said to be the Bride of Christ par excellence. Far from exempting others from their 
own personal consent to Christ, however, Mary’s universal faith is presented as rendering 
every other act of faith possible. In virtue, moreover, of her unique personal mission as 
the Mother of Christians, Mary exercises an ecclesial faith: a faith that is shared. As 
complementary to the mission of the apostles and their successors, whom Christ employs 
as instruments for dispensing of his salvific graces, Mary’s mission entails preparing the 
self-giving faith of each of us in view of our unique, personal and salvific encounters 
with her Son. Because these encounters bear fruit in the form of a personal mission, the 
Christian might be said to thereby continue Mary’s mission of preparing others for their 
own “sponsal” union with Christ. Such is the fulness of the Christian life to which all are 
called as “brides” in the one Bride of Christ, the Church, who in Mary, already exists in 
the sinless splendor of perfect union with the divine Bridegroom.
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For my beloved father

INTRODUCTION

In pointing to his indebtedness to innumerable persons, including most 
especially his mother, the Swiss theologian Hans Urs von Balthasar writes: “All 
charisms of Christians are inextricably interwoven”, which is to say that “every-
one owes himself not only to God but to the whole Church”. By this reference “to 
the whole Church”, no mention is made of the ministrations of Christ’s bishops, 
priests and deacons. Rather, Balthasar points to the fact that “everyone is borne by 
invisible prayers and sacrifices, has been nourished by countless gifts of love, is 
continually strengthened and preserved by the affection of others”.1 These beau-
tiful words point to the multifaceted dimensions of ecclesial relations, to the rich 
interactions, enlivened by charity, that nourish and sustain the faith of the people 
of God. And in a special way, they remind me of my great-grandmother Catherine 
Mary Fitzpatrick, to whom I assuredly owe in part my own faith, even if she died 
before my birth. 

Stories of Grandma Katie’s charity abound. It was she who taught love’s les-
sons to my father during his earliest years: to pray, to honor God, and to serve 
one’s neighbor. She lived the beatitudes and incarnated the corporal and spiritual 
works of mercy: she fed the hungry, clothed the naked, sheltered the homeless, 
visited the sick, comforted the dying, advised and consoled, instructed and 
prayed. She did all of this while singing, and to sing meant “to pray twice”, as she 
instructed her twelve children and her many grandchildren. In the midst of all this 
activity she also served as a midwife. And, during those years – the first half of 
the last century – this meant keeping vigil not only over life’s tender beginnings 
but also – tragically – over its much too often early end. In fact, as a witness of 

1 H. U. von Balthasar, My Work: In Retrospect, (transl. by B. McNeil et al.), San Francisco 
1993, p. 88.
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life’s fragility, the suitcase that accompanied Grandma on her birthing missions 
included a sick call set: a crucifix, which could be opened from behind to store 
blessed candles, holy water, and even blessed oil, presumably for the sacrament 
of the anointing.

None of my family members seems to know how our beloved foremother put 
that kit to use. Might she have performed emergency baptisms? It is imaginable. 
But what of the sacred oil that she is said to have brought with her on those mis-
sions? Grandma was a very traditional Catholic. Far be it from her to administer 
a sacrament reserved for the ordained priesthood! Most assuredly she was, rather, 
like the wise virgins of the parable of the wedding feast in Matthew’s Gospel, 
awaiting the bridegroom’s return with both vigilance and prudence (Mt 25: 1-13). 
She would call for the priest, but – since time was often very short – she was pre-
pared in advance for his salvific visit. Her lamp was lit, and there was oil – blessed 
oil – to spare, lest there be no time for the priest to seek it out himself.

The Scriptural image of the wedding feast of the Lamb (cf. Rev 19:9) is one 
that I will call upon in these pages to contextualize the important mission of 
women, who – within the shadow of the exemplary mission of the Blessed Virgin 
Mary – are “called to be unique examples and witnesses for all Christians of how”, 
as the Congregation for the Doctrine of the Faith puts it, “the Bride [of Christ] is 
to respond in love to the [always initiating] love of the [divine] Bridegroom”.2 In 
this way witness is likewise given within the sacramental order, or the “econ-
omy of signs”,3 to the covenantal nature of God’s love. For in the vis-à-vis of the 
divine Bridegroom (who gives and initiates all acts of love and service) and the 
Body-Bride (who receives in view of giving in return)4 is expressed, as Pope John 
Paul II instructs us, “the ‘great mystery’ described in the Letter to the Ephesians 
[5:22-33]: the bride [of Christ] united to her Bridegroom; united, because she 
lives his life; united, because she shares in his threefold mission [of priest, king 
and prophet] (tria munera Christi); united in such a manner as to respond with 
a ‘sincere gift’ of self to the inexpressible gift of the love of the Bridegroom, the 
Redeemer of the world”.5 That is why the action of Christ’s ordained ministers in 
view of the sanctification of all Christ’s members,6 is necessarily complemented 
by the action of each of those members in view of his or her own sanctification 
– by, that is to say, an act of free adherence to Christ and his saving message in 
the form of a “bridal” gift of self – and by a willed participation in the universal 

2 The Congregation for the Doctrine of the Faith, Letter to the Bishops of the Catholic Church 
on the Collaboration of Men and Women in the Church and in the World, 31 May 2004, Vatican 
City 2004, No. 16; cf. John Paul II, Apostolic Letter Mulieris dignitatem on the Dignity and Voca-
tion of Women, 15 August 1988, Vatican City 1988, No. 27.

3 See CCC 1076 (= Catechism of the Catholic Church, Vatican City 2020).
4 In the words of Pope John Paul II, “The Bridegroom is the one who loves. The Bride is 

loved: it is she who receives love, in order to love in return”. (Mulieris dignitatem, No. 29).
5 Ibid., No. 27; original emphasis. 
6 Cf. Vatican Council II, Lumen Gentium, No. 24; and CCC 1551.
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mission of the Church in virtue of the same (bridal gift). Such is the fruitfulness 
of the Bride and the Bridegroom: of Christ, present in his sacred minister, and of 
Christ, present in a different, albeit complementary manner in each of his disci-
ples, or members, beginning with his Handmaid and Mother. For, although “they 
differ from one another in essence and not only in degree, the common priesthood 
of the faithful and the ministerial or hierarchical priesthood are nonetheless”, the 
Second Vatican Council teaches, “interrelated: each of them in its own special 
way is a participation in the one priesthood of Christ”.7

My purpose in what follows is not to directly defend an all-male priesthood. 
This I have done previously within the context of arguing for the continuity of the 
natural and sacramental significance of sexual complementarity.8 Here, rather, 
I propose to further develop one aspect of that complementarity, namely, “the 
vital significance of bridal – and thus Marian or ecclesial – faith, without which”, 
as I have noted in an earlier contribution, “the sacraments are administered in 
vain and the sacramental dimension of Christian service is utterly devoid of sig-
nificance and purpose”.9 To that aim, I will call upon various qualities of Mar-
ian faith, beginning with (I) its primacy with respect to the faith that animates 
all Christian missions – even those of the apostles – precisely because Mary’s 
assent to God is given for all humankind; and this fact makes of her the Bride of 
Christ par excellence10 (II). Far from exempting us from offering our own per-
sonal consent to Christ, however, the universal dimension of Mary’s faith is also 
exemplary. Indeed, it actually renders every subsequent act of self-giving faith 
possible. For as St. Augustine puts it in no uncertain terms, “He who created you 
without you, will not justify you without you”:11 without, that is to say, giving 
yourself to Christ, who – it bears insisting – is always the first to give himself 
(cf. 1 Jn 4:19). (III) In virtue of her unique personal mission as the Mother of all 
Christians, Mary’s faith is also ecclesial: a faith which is given to be shared; and 

 7 Ibid., No. 10.
 8 See, for example, M. M. Schumacher, The Unity of the Two: Towards a New Feminist 

Theology of the Body, (in:) idem (ed.), Women in Christ: Towards a New Feminism, Grand Rapids 
2004, pp. 201-231; and idem, The Natural and Sacramental Significance of Human Sexuality: 
A Presupposition to the Question of Admitting Women to the Ordained Diaconate, “The Thomist” 
2022, Vol. 86, No. 1, pp. 581-624.

 9 Idem, The Natural and Sacramental Significance of Human Sexuality.
10 In the person of Mary, as the Second Vatican Council teaches, “the Church [whom St. Paul 

presents as Christ’s Bride, cf. Eph 5: 22-33] has already reached that perfection whereby she is 
without spot or wrinkle [cf. Eph 5:27]”. (Lumen Gentium, No. 65). See also CCC 773. On the image 
of Mary as Bride, see M. M. Schumacher, Revelation and Human Sexuality, (in:) B. M. Mezei et 
al. (eds.), The Oxford Handbook of Divine Revelation, Oxford 2021, pp. 571-596; and idem, A Trin-
itarian Anthropology: Adrienne von Speyr and Hans Urs von Balthasar in Dialogue with Thomas 
Aquinas, Washington 2014, p. 152, 156, 192-95, 263-64, 285-307.

11 Augustine, Sermo 169. De verbis apostoli. Ephes, cap. VI, 23, c. 11 (PL 38:923) (= J.-P. Mi-
gne (ed.) Patrologiae Latina, Vol. 38: Sancti Aurelii Augustini Hipponesis Episcopi, Opera Omnia 
5, pars 1, Paris 1841.
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it is precisely by sharing her faith and other virtues with the entire people of God 
that she might be said to prepare the Bride of Christ, the Church (cf. Eph 5: 22-33). 
As differing from (and complementary to) the mission of the apostles and their 
successors, whom the Lord uses as instruments to give himself and his saving 
graces for our salvation, Mary’s mission entails preparing each of us for a unique, 
personal, and salvific encounter with her Son, the Church’s Bridegroom. (IV) 
Because, moreover, bridal union with Christ always entails bearing Christ’s fruit, 
all Christians (and women in an exemplary manner) are called, under Mary’s 
mantle, to likewise prepare others for the wedding banquet (for, that is to say, 
“sponsal” union with Christ by grace in this life and glory in the next) by sharing 
the faith we have received. (V) Such is the fulness of the Christian life to which 
all are called as “brides”12 in the one Bride of Christ, who in Mary, already exists 
in the sinless splendor of perfect union with the divine Bridegroom.

I. MARY’S FAITH AS UNIQUE AND PRIMORDIAL: 
THE FOUNDATION OF CHRISTIAN MISSIONS

To be sure, Mary’s mission, or “office”, within the Church is absolutely unique 
and unrepeatable, whence her “wholly exceptional and unique”13 election, as 
evidenced by the doctrines that mark her life’s beginning and end: her immacu-
late conception14 and her bodily assumption into heaven.15 She is, as John Paul II 
acknowledges, at the center of the salvific event that marks “the fullness of time” 
(cf. Gal 4:4) and likewise the fullness of revelation: “the culminating and definitive 
point of God’s self-revelation to humanity”,16 namely the moment at which “God 
sent forth his Son, born of woman” (Gal 4: 4). From this unique vantage point, 
Mary is also “a singular witness” to the events of Christ’s infancy and his hidden 
life at Nazareth: events that she pondered “in her heart” (Lk 2:19; cf. Lk 2:51), 

12 “In the Church every human being – male and female – is the ‘Bride’, in that he or she ac-
cepts the gift of the love of Christ the Redeemer, and seeks to respond to it with the gift of his or 
her own person”. ; John Paul II, Mulieris dignitatem, No. 25.

13 John Paul II, Encyclical Letter Redemptoris Mater on the Blessed Virgin Mary in the Life of 
the Pilgrim Church, 25 March 1987, Vatican City 1987, No. 9.

14 In the words of Pius IX, she was “preserved immune from all stain of original sin […] in 
view of the merits of Jesus Christ, the Savior of the human race”. (Apostolic Constitution Ineffabi-
lis Deus Defining the Immaculate Conception of Mary 8 December 1854; DZ 2803 (= H. Denzin-
ger (ed.), Compendium of Creeds, Definitions, and Declarations on Matters of Faith and Morals, 
43rd ed., English edition edited by R. Fastiggi and A. Englund Nash, San Francisco 2012). See also 
CCC 491–492.

15 See Pius XII, Apostolic Constitution, Munificentissimus Deus (1 November 1950); DZ 
3900-3904. 

16 Pope John Paul II, Mulieris dignitatem, No. 3.
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which – to borrow an image from Adrienne von Speyr, Balthasar and Pope John 
Paul II – served as a sort of “storehouse”17 or treasury for the essential mysteries 
of the Christian faith, which were later passed on to the Church, in the form of the 
Scriptures, Tradition and the sacraments. This is not to deny that “Jesus’ words 
and actions during his hidden life and public ministry were already salvific”, as 
the Catechism insists, “for they anticipated the power of his Paschal mystery. 
They announced and prepared what he was going to give the Church when all was 
accomplished”, that is to say, what would henceforth be dispensed in the sacra-
ments, through the Church’s ministers.18 It is nonetheless Mary, who is “the first to 
share in this new revelation of God” in the form of God’s “new ‘self-giving’”,19 and 
it bears repeating that she is also the first to benefit from the gift of salvation. That 
is why, she “prefigures the Church’s condition as spouse [of Christ] and mother [of 
the faithful]”.20 It is from her that “the Church learns the intimacy of Christ”,21 the 
union that entails a share in his divine life of grace and his threefold mission. 

As if to prepare or foreshadow all Christian missions that will follow in her 
wake, Mary alone accompanies the Lord throughout his entire life’s work: from 
his incarnation and birth to the beginning of his public ministry, with the miracle 
at Cana that she initiates (cf. Jn 2: 1-10), and all the way to the Cross, where she 
willingly offers her Son in sacrifice.22 He, in turn, offers not only himself for the 
salvation of the world, but also his own mother to us all in the person of the beloved 
disciple (cf. Jn 19:25). It is precisely in that role – as the mother of the young com-
munity of Christ’s disciples – that she is also present at Pentecost (cf. Acts 1: 14). At 
that moment – together with the apostles – she is overshadowed a second time by 
the Holy Spirit: this time as he gives birth to the Church, of whom she is a “type 
[…] in the order of faith, charity and perfect union with Christ”, and to whom (the 
Church) she is “intimately united” by reason of her spiritual maternity.23 

As such – as Christ’s most faithful disciple – Mary is also an image of the first 
woman, created from Adam’s side as a “helper fit” for him (cf. Genesis 2: 18), 
whence the presentation of her Immaculate Conception as the first fruits of her 
Son’s passion. Noteworthy is the fact that Christ addresses her at the key moments 
of his public mission – at its inception at the wedding at Cana (John 2: 4) and at its 

17 See, for example, A. von Speyr, Das Wort und die Mystik II: Objektive Mystik, Einsiedeln 
1970, p. 26–27; H. U. von Balthasar, Theo-Drama: Theological Dramatic Theory V: The Last Act 
(transl. by G. Harrison), San Francisco 1998, p. 496; and John Paul II, Apostolic letter Rosarium 
Virginis Mariae on the Rosary of the Virgin Mary, 16 October 2002, Vatican City 2002, No. 13. 

18 CCC, No. 1115.
19 Pope John Paul II, Redemptoris Mater, No. 36.
20 Ibid., No. 3. See also ibid., No. 14.
21 Congregation for the Doctrine of the Faith, On the Collaboration of Men and Women in the 

Church and in the Word, No. 15.
22 She is presented there by the Second Vatican Council as “lovingly consenting to the immo-

lation of this Victim which she herself had brought forth” (Lumen Gentium, No. 58).
23 Ibid., No. 63. See also ibid., No. 59.



 PREPARING THE BRIDE TO MEET THE BRIDEGROOM... 239

climax on the Cross (Jn 19:26-27) – as “woman” and not as “mother”, for example, 
nor as “Mary. Assuredly, this is to highlight her role – so vividly acknowledged by 
the Church fathers24 – as the New Eve beside the New Adam: the one, who crushes 
the head of the serpent by the “weight” of her child (cf. Gen 3:15; Apoc. 12), and 
whose consent must be offered to God on behalf of all humanity, “so that just as 
a woman contributed to death, so also a woman should contribute to life”.25

Particularly significant to this presentation of Mary as the New Eve is the 
necessary value of her assent for the world’s salvation. For it is only in virtue of 
her free assent that the divine “bridegroom” – in whose blood is founded the new 
and everlasting Covenant – weds himself to the Church. Still more explicitly, it 
“makes possible”, Pope John Paul II observes, “as far as it depended upon her in 
the divine plan, the granting of her Son’s desire”, to become man.26 That is why 
the Church “encounters Christ and Mary indissolubly joined” at the moment of 
the Incarnation: “he who is the Church’s Lord and Head and she who, uttering the 
first fiat of the New Covenant, prefigures the Church’s condition as spouse [of 
Christ] and mother [of the faithful]”.27 

II. MARY’S FAITH AS EXEMPLARY: THE PERSONAL DIMENSION 
OF BRIDAL ASSENT

It is thus obvious that to address Mary as a type (or more properly the “arche-
type”28), model, or figure of the Church is to acknowledge not only her uniqueness 

24 In the famous insight of St. Irenaeus of Lyon, “Just as Eve, by disobeying, became the 
cause of death for herself and the whole human race, so Mary […] by obeying, became the cause of 
salvation for herself and the whole human race”. For “what was bound could not be untied without 
a reversal of the process of entanglement. The first bonds had to be untied by the second, so that 
the second might set free the first” (English translation by J. Saward (in:) Irenaeus of Lyon, The 
Scandal of the Incarnation. Irenaeus Against the Heresies, selected and introduced by H. U. von 
Balthasar, San Francisco 1990, p. 61. (Sources Chrétiennes [SC] 211: Contre les hérésies, livre III, 
ed. A. Rourreau, L. Doutreleau, Paris 1974, p. 440, 442).

25 Vatican Council II, Lumen Gentium, No. 56. One need only think of the beautiful homily 
of St. Bernard of Clairvaux: “Tearful Adam with his sorrowing family begs this of you, O loving 
Virgin, in their exile from Paradise. Abraham begs it, David begs it. All the other holy patriarchs, 
your ancestors, ask it of you, as they dwell in the country of the shadow of death. This is what 
the whole earth waits for, prostrate at your feet. It is right in doing so, for on your word depends 
comfort for the wretched, ransom for the captive, freedom for the condemned, indeed, salvation for 
all the sons of Adam, the whole of your race”. (Hom. 4, 8-9: Opera omnia, Edit. Cisterc. 4 (1966), 
53-54; taken from the Office of Readings for December 20).

26 John Paul II, Mulieris dignitatem, No. 13.
27 Idem, Redemptoris Mater, No. 3. See also ibid., No. 14.
28 See the argument of Hans Urs von Balthasar in idem and J. Ratzinger, Mary, the Church at 

the Source, (transl. by A. Walker), San Francisco 2005, pp. 141-144.
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but also and most especially her exemplarity. Indeed, it is this exemplarity that is 
highlighted by the apparently belittling remark of the Lord when she is praised by 
a woman in the crowd for her exceptional quality of giving birth and nursing the 
very Son of God.29 “Blessed rather are those”, he responds, “who hear the word of 
God and obey it” (Lk 11: 28). With this “shift into the sphere of spiritual values”, the 
Lord highlights, as Pope John Paul II points out, the very qualities of Mary that are 
most imitable: most especially her obedience of faith in virtue of which “she ‘kept’ 
the word and ‘pondered it in her heart’ (cf. Lk 1:38, 45; 2:19, 51) and by means of her 
whole life accomplished it”.30 Indeed, Mary is the Lord’s mother on earth, because 
she so faithfully accomplishes the Father’s will in heaven (cf. Mt 12: 48, 50). “For”, 
as the Lord further insists, “whoever does the will of my Father in heaven is my […] 
mother” (Mt 12:50). The spiritual “shift” in the aforementioned Gospel passage thus 
expresses the fact that Mary’s exceptional virtues not only can, but really should be 
emulated by all of Christ’s disciples. 

These, of course, are her particular virtues of faith, hope, and burning char-
ity in virtue of which she conceives, by the will of God, the very Son, or Word, 
of the Father. “The Virgin Mary does not conceive and believe”, St. Augustine 
of Hippo teaches, “but believes and conceives”.31 “With faith she believes, with 
faith she conceives”.32 That is why she is often artistically portrayed as meditating 
upon the Scriptures at the moment of Gabriel’s sacred visit. Alert and attentive to 
the significance of what remains utterly inexplicable – whence the importance of 
her question, “How can this be, since I know not man?” (Lk 1:34) – Mary takes 
on her sacred mission in the most humanly possible manner. She is neither blind 
nor ignorant; indeed, it is only as attentive and attuned to God’s Word that she is 
capable of cooperating with the “fullness of grace” (cf. Lk 1:28) that was allotted 
to her from the first moment of her conception. This she does – willing cooper-
ates – by way of what John Paul II presents as her most archetypical virtue: the 
“obedience of faith”, whereby she offers the “full submission of [her] intellect and 
will” to God, who reveals himself and his project of salvation through the angel’s 
message.33 Standing “at the very center of those ‘inscrutable ways’ and ‘unsearch-
able judgments’ of God [cf. Rom 11: 33]”, Mary “conforms herself to them in 
the dim light of faith”, John Paul II observes, “accepting fully and with a ready 
heart everything that is decreed in the divine plan”.34 There is thus, as I have put 

29 “Blessed is the mother who gave you birth and nursed you!” (Lk 11: 27).
30 John Paul II, Redemptoris Mater, No. 20.
31 Augustine of Hippo, Sermo 233, 3, 4 (“In diebus Paschalibus, IV”); PL 38:1114: “Virgo 

ergo Maria non concubuit et concepti, sed credidit et concepti”. 
32 Idem, Sermo 25 (De verbis Evangelii Matth. XII, vers 41–50); PL 46: 937: “Fide credidit, 

fide concepit”. (Patrologiae Latina, Vol. 46: Sancti Aurelii Augustini Hipponesis Episcopi, Opera 
Omnia 11, pars 1, ed. J.-P. Migne, Paris 1864).

33 Vatican Council II, Dogmatic Constitution Dei Verbum on Divine Revelation, 8 September 
1965, Vatican City 1965, No. 5; cf. John Paul II, Redemptoris Mater, No. 13.

34 John Paul II, Redemptoris Mater, No. 14.
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it elsewhere, “a perfect concordance, or unity, between faith’s object – the Word 
[eternally] spoken by the Father, namely his own Son, [our Lord Jesus Christ,] to 
whom confidence is accorded [cf. 2 Cor 1:20] – and faith’s act: the subjective dis-
position that obediently surrenders”,35 the “Yes” that means not only, “I believe”, 
but also “I will to follow and obey”. Such, more specifically, is a concordance of 
wills: God’s will to save us in Christ and Mary’s will to be in service of God’s 
saving plan.

This means that Mary – to highlight the personal dimension of her exemplary 
faith – is “the authentic subject of that union with God which was realized in 
the mystery of the Incarnation of the Word”, to quote Pope John Paul II.36 It is 
not passively that she is used by God, but “as freely cooperating in the work of 
human salvation through faith and obedience”, as the Second Vatican Council 
teaches.37 She is not, in other words, merely a hollowed-out space that God might 
occupy in the absence of her willing cooperation. Far more personally, she is 
a hallowed being: one whose abundance of grace “overflow[ed]” from her spirit 
“into her flesh”, as Aquinas puts it, “fitting it for the conception of God’s Son”.38 
Indeed, without denying the exceptional grace that is granted to her to be the very 
mother of God,39 it might also be acknowledged that this same Word of God is 
first of all spiritually present to her, who is physically and spiritually present to 
him. Because, in fact, her intellect and will are attuned to God’s word, that same 
sacred Word really does abide within her soul by faith “as in his own temple”:40 
even before he actually weds her flesh to himself in her womb.41 To borrow from 
St. Thomas, he is present within her by faith and charity in the manner whereby 
“the object known is in the knower, and [as] the beloved [is] in the lover”.42 

35 M. M. Schumacher, Marian Faith in a Time of Crisis, “Nova et Vetera” (English Edition) 
Vol. 17, No. 2, pp. 323-338, at 330.

36 John Paul II, Mulieris dignitatem, No. 4.
37 Vatican Council II, Lumen Gentium, No. 53.
38 Thomas Aquinas, Commentary on the Hail Mary, The Three Greatest Prayers: Commen-

taries on the Lord’s Prayer, the Hail Mary, and the Apostles’ Creed, (transl. by L. Shapcote), 
Manchester 1990, p. 167.

39 In the words of the Second Vatican Council, “she is endowed with the high office and dig-
nity of being the Mother of the Son of God, by which account she is also the beloved daughter of 
the Father and the temple of the Holy Spirit. Because of this gift of sublime grace she far surpasses 
all creatures, both in heaven and on earth”. (Lumen Gentium, No. 53).

40 Cf. Thomas Aquinas ST I, q. 43, a. 3 (= Summa theologiae, J. Mortensen, E. Alarcón (eds.), 
(transl. by L. Shapcote), Vol. 13–20, Lander 2012).

41 “The Word, you see, is the bridegroom, and the bride is human flesh”, St. Augustine of 
Hippo explains. “When he became the head of the Church, that womb of the Virgin Mary was 
his bridal chamber, from which he came forth like a bridegroom from his chamber, as scripture 
had foretold [cf. Ps. 18:6]” (Tractus in Iohannis Evangelium VIII, 4; (in:) A. D. Fitzgerald (ed.), 
The Works of Saint Augustine. A Translation for the 21st Century Homilies on the Gospel of John 
1-40, part III, Vol. 2, (transl. by E. Hill), New York 2009, p. 172 (Bibliothèque augustinienne, 71: 
Homélies sur l’évangile de Saint Jean I-XVI, (transl. by M.-F. Berrouard), Paris 1993, p. 474, 476). 

42 Thomas Aquinas, ST I, q. 43, a. 3.
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In short, it is precisely as faithfully listening and discerning God’s word (cf. 
Lk 11: 28) that Mary is prepared to respond (in obedience) to this same Word, 
with her entire “personal and feminine ‘I’”.43 She is not simply swept up into the 
mystery, but enters freely therein, as the archetypical believer par excellence: the 
one who willfully offers herself to him, who initiates every gift with his preced-
ing and assisting grace, but also with his own “salvific giving of himself and his 
life” at this “high point” of revelation.44 Gift meets gift: God’s giving of him-
self to all of humanity in the womb of the Virgin, and Mary giving of herself to 
God “in lieu of […] all human nature”, as St. Thomas teaches.45 Because, in fact, 
God’s interventions in human history always respect the free will of his creatures, 
her response to his invitation is, as Pope John Paul II acknowledges, “decisive”, 
humanly speaking, “for the accomplishment of the divine mystery” of the Incar-
nation.46 

At the very center of the salvific event of God’s self-revelation, Mary is thus 
present as the image of the Church and likewise of the Christian: not simply as 
a sacred dwelling place for his abiding presence (a bodily temple), but also far 
more personally, as his mother and even his “handmaid” (Lk 1: 38): as, that is to 
say, the one who freely offers herself to him and his saving plan with faith enliv-
ened by charity. In the picturesque words of Joseph Ratzinger,

Mary becomes a model for the Church’s mission […] of being a dwelling place for the 
Word. […] She lets the word sink deep into her. So the process of fruitful transfor-
mation can take place in a twofold direction: she saturates the Word with her life, as 
it were, putting the sap and energy of her life at the Word’s disposal; but as a result, 
conversely, her life is permeated, enriched and deepened by the energies of the Word, 
which gives everything its meaning.47

III. MARY’S FAITH AS SHARED: PREPARING THE BRIDE

To share Christ’s mission in this sense – in virtue of a shared life of grace and 
theological virtues – is very different from the manner whereby a sacred minis-
ter may be said to partake of Christ’s mission by way of representation. Acting 

43 Pope John Paul II, Mulieris dignitatem, No. 4. See also ibid., No. 13.
44 Idem, Redemptoris Mater, No. 9.
45 Thomas Aquinas, ST III, q. 30, a. 1: “loco totius humanae naturae”. Or as John Paul puts 

it, “The fullness of grace announced by the angel means the gift of God himself. Mary’s faith, 
proclaimed by Elizabeth at the Visitation, indicates how the Virgin of Nazareth responded to this 
gift”. (Redemptoris Mater, No. 12).

46 John Paul II, Redemptoris Mater, No. 13.
47 J. Ratzinger, Seek That Which is Above: Meditations through the Year, (transl. by G. Har-

rison), San Franciso 1986, pp. 102-103.
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in persona Christi, the bishop and those who share in his ministry – namely the 
priest and to a more limited extent the deacon48 – are those in whom Christ him-
self is said to act, regardless of their own personal attachment to the Lord,49 at 
least for certain liturgical acts.50 In other words, they act in Christ’s “stead”,51 not 
by their own power, “but as the minister[s] of Christ” and in his Person;52 whence 
the sacramental formulas: “I [Christ] baptize you…”; “I [Christ] absolve you of 
your sins…”; “This is my [Christ’s] body”. Such is the “guarantee that it really is 
Christ who acts in the sacraments through the Holy Spirit for the Church”.53 “The 
ordained minister is”, therefore, as the Catechism teaches, “the sacramental bond 
that ties the liturgical action to what the apostles said and did and, through them, 
to the words and actions of Christ, the source and foundation of the sacraments”.54 

Distinctive to the liturgy is, therefore, the fact that it “does not come from what 
we do”, but rather, as Cardinal Joseph Ratzinger points out, “from the fact that 
something is taking place here that all of us together cannot ‘make’. In the liturgy 
there is a power, an energy at work which not even the Church as a whole can gen-
erate, what it manifests is the Wholly Other, coming to us through the community 
(which is hence not sovereign but servant, purely instrumental)”.55 It is thus not 
surprising that it is in virtue of a ministry “conferred by a special sacrament” – 
namely that of holy orders – that the Lord’s ordained minister speaks and acts not 
on his own authority, “but by virtue of Christ’s authority; not as a member of the 
community, but speaking to it [vis-à-vis] in the name of Christ”.56 

Christ acts in Mary in a far more personal manner – in a manner more fully 
engaging her freedom – for she is “really present in the mystery of Christ precisely 
because she ‘has believed’”.57 In other words, it is only in virtue of her willed 
cooperation with sanctifying grace that he may be said to act in and through her, 

48 See CCC 875, 886, 939.
49 “[A] man can be Christ’s minister”, Aquinas teaches, “even though he be not one of the 

just” (ST III, q. 82, a. 5). See also CCC 1584.
50 “This presence of Christ in the minister is not to be understood”, the Catechism teaches, 

“as if the latter were preserved from all human weaknesses, the spirit of domination, error, even 
sin. The power of the Holy Spirit does not guarantee all acts of ministers in the same way. While 
this guarantee extends to the sacraments, so that even the minister’s sin cannot impede the fruit 
of grace, in many other acts the minister leaves human traces that are not always signs of fidelity 
to the Gospel and consequently can harm the apostolic fruitfulness of the Church” (CCC 1550).

51 See Thomas Aquinas, ST III, q. 82, a. 1.
52 Thomas Aquinas, ST III, q. 82, a. 5. See also CCC 875, 1127, and 1548.
53 CCC 1120. See also CCC 874.
54 CCC 1120. Hence, for example, far from compromising the absolute uniqueness of 

Christ’s priesthood, the ministerial priesthood is that through which the former “is made present”. 
(CCC 1545).

55 J. Ratzinger with V. Messori, The Ratzinger Report: An Exclusive Interview on the State of 
the Church, (transl. by S. Attanasio, G. Harrison), San Francisco 1985, p. 126.

56 CCC 875. See also CCC 1536.
57 John Paul II, Redemptoris Mater, No. 12.
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raising her own spiritual powers of knowing and loving so that they might attain 
that which far exceeds human understanding. One need only think of the biblical 
scene of the Visitation in which Mary’s service to her cousin Elizabeth – prompted 
by the angel’s message58 – becomes the occasion whereby Christ consecrates his 
predecessor from within Mary’s womb. Like Christ’s action in the sacramental 
ministry of the priest, it is Christ in Mary who accomplishes this action, but not 
without her willing cooperation. On the other hand, this scene sheds an additional 
light on what Pope John Paul II identifies as “an essential Mariological content”,59 
namely the vital role of her faith, for the Blessed Virgin is hailed by Elizabeth as 
“blessed” not only in reason of “the fruit of her womb” (Lk 1:42), but also because 
she “believed that there would be a fulfillment of what was spoken to her from 
the Lord” (Lk 1:45). She simultaneously carries within herself the incarnate Son 
of God, and bears witness to him and his saving mission. Such is her role of 
intercession at the wedding of Cana, for it is Mary’s faith that initiates Christ’s 
first miracle on that occasion with the simple remark, “They have no wine” (Jn 
2:3). “What deep understanding existed between Jesus and his mother?”, John 
Paul II almost provokingly asks. “How can we probe the mystery of their intimate 
spiritual union? But the fact speaks for itself”,60 he rightfully acknowledges, and it 
is from within the depths of this intimacy that Mary exercises her mediating role 
between Christ and those invited to the wedding feast of the New Covenant that 
she inaugurates with her Son. For, as Aquinas comments on this Gospel scene, 
“In its mystical meaning, the mother of Jesus, the Blessed Virgin, is present [at 
the wedding…] because it is through her intercession that one is joined to Christ” 
– the “true bridegroom of the soul” – “through grace”.61 That is why Mary is not 
only the “spokeswoman of her Son’s will, pointing out those things which must be 
done so that the salvific power of the Messiah may be manifested”62 – whence her 
directive, “Do whatever he tells you” (Jn 2:5) – but also the archetypical believer, 
whose faith provokes Christ’s first “sign” which in turn nourishes the faith of his 
disciples. 

In precisely this way Mary is both our model and our Mother. She points the 
way and prepares the path for each of us in our journey to the wedding feast of the 
divine Bridegroom, but she also dresses us, as it were, for the wedding, sharing 
with us her own virtue as a mother shares her jewels with her daughters. For as the 
Lord teaches in one of his parables, no one may be admitted to the wedding feast 
without the proper attire (cf Mt 22: 11-13). “What is this garment [necessary for 

58 “For with God nothing will be impossible” (Lk 1: 37).
59 John Paul II, Redemptoris Mater, No. 12.
60 Ibid., No. 21.
61 Thomas Aquinas, Super Ioan, II, lectio 1, No. 343 (= Super Evangelium S. Ioannis lec-

tura, (in:) St. Thomas Aquinas, Commentary on the Gospel of John, (transl. by F. R. Larcher), 
Vol. 35–36, Lander 2013). 

62 John Paul II, Redemptoris Mater, No. 21.
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admittance to the wedding banquet]?”, Aquinas asks in his commentary of this 
Gospel scene. Quite simply “Christ”, he responds.

We who are Christ’s, let us put on Christ [cf. Rom 13:14]. […] For some put on Christ 
through the sacrament; for as many of you as have been baptized in Christ, have put 
on Christ (Gal 3:27). Some are in Christ through charity and love [cf. Col 3:14-15]. 
[…] Also through likeness of [charitable] works; but put on the Lord Jesus Christ 
(Rom 13:14). Therefore, to have a wedding garment is to put on Christ through good 
works, through a holy life, through true charity [in short, through the virtues that 
characterize all the saints, but most preeminently the Blessed Virgin Mary].63

As if to complement the ministry of those who administer the sacraments that 
conform us to Christ, Mary also likens us to her Son by sharing, more specifi-
cally, her own virtuous dispositions whereby we are made receptive to those same 
sacramental graces. After all, it bears repeating that God will not save us – that is 
to say, he will not make of us his children: sons (and daughters) in his Son – with-
out our cooperation, far less against our wills. In her preeminent but nonetheless 
imitable roles of intercessor, spokeswoman, teacher, disciple, and mother, Mary 
is thus present at every sacramental encounter between Christ and the believer: 
between the divine bridegroom and the Christian, who is called to “spousal” (cf. 2 
Cor 11:2), albeit spiritual, intimacy with her Son by way of a free self-gift in 
response to his own. Her presence there can hardly be denied, given the conti-
nuity between all the events of Christ’s life – including the miraculous signs that 
he worked to invite and sustain the faith of his disciples – and the sacramental 
“signs” of the economy of salvation by which the faith of the pilgrim people of 
God continues to be nourished. For as the Catechism teaches, “The mysteries 
of Christ’s life are the foundations of what he would henceforth dispense in the 
sacraments, through the ministers of his Church, for ‘what was visible in our 
Savior has passed over into his mysteries’”.64 Because, moreover, every sacra-
mental celebration joins “the hour” of our salvation, that is to say, the hour of the 
Lord’s Passover, which “reaches across and underlies all history”,65 it also joins 
the hour in which Mary “lovingly consent[ed …] with a maternal heart […] to the 
immolation of this Victim which she herself had brought forth”.66 That is why 
Mary’s obvious role of intercession at the first of Christ’s earthly “signs” at Cana, 
in virtue of which “his disciples believed in him” (cf. Jn 2:11), together with her 
prayerful presence at the foot of the Cross of our salvation, where she is given by 
Christ as a Mother to each one of us in the person of John (Jn 19:27), point to her 
role of preparing the bride to meet the bridegroom in each sacramental encounter. 

63 Thomas Aquinas, Super Matt., 22, lectio 1, No. 1770) (= Super Evangelium S. Matthaei 
lectura (in:) St. Thomas Aquinas, Commentary on the Gospel of Matthew, (transl. by J. Holmes), 
Vol. 33-34, Lander 2013).

64 CCC 1115. The internal reference is to St. Leo the Great, Sermo. 74, 2; PL 54: 398.
65 CCC 1165.
66 Vatican Council II, Lumen Gentium, No. 58.
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Since none of us – excepting Mary – actually receive Christ “wholly accord-
ing to his intention of giving himself to us”, it is with good reason that Hans Urs 
von Balthasar imagines Mary, whom he presents as “the Ecclesia immaculata, 
the spotless Church”, standing behind “each of our [Eucharistic] communions”: 
assuredly not for the purpose of usurping our own reception of her Son, but of 
completing, rather, what is still lacking to the perfection of our receptions.67 
For Christ’s abundant – indeed unlimited – outpouring of grace in the Eucha-
rist always far exceeds our limited reception thereof. We might likewise imagine 
Mary’s presence at each sacramental reception, beginning with baptism. For to 
be baptized into the faith of the Church is necessarily to be baptized into the faith 
of Mary. 

Because, moreover, Mary’s surrender to God – her Ecce ancilla – included 
from the beginning everything that God might ask of her, she willingly carried 
the faith of the entire people of God (that is to say, the faith of the Church) within 
her own (personal) faith, as a woman carries a child within her womb. To be sure, 
“When the Church celebrates the sacraments”, it is, as the Catechism points out, 
“the faith received from the apostles” that she confesses.68 Nevertheless, it is 
Mary’s faith that “‘precedes’ the apostolic witness of the Church”, as Pope John 
Paul II acknowledges, and “remains in the Church’s heart” throughout time, “like 
a special heritage of God’s revelation”.69 For, as I put it elsewhere, 

As differing […] from the apostles, who testify to “the word of life” whom they have 
“seen with their eyes”, “looked upon and touched with their hands” (1 Jn 1: 1) and 
“heard” with their ears (v. 3), Mary says “yes” to what is yet intangible, unheard of, 
indeed unfathomable. She remains, furthermore, faithful to the incomprehensible 
mystery even in the darkest hour when all the apostles except John have abandoned 
the Lord (cf. Jn 19: 25-27). That is why Mary’s faith is presented by Pope John Paul II 
as inaugurating the New Covenant, so as to be comparable to the faith of Abraham, 
whom St. Paul calls “our Father in faith” (Rom 4:12). The “conviction of things not 
seen” (Hebrews 11:1; cf. Rom 8:24), her faith nonetheless enlightens the hearts of all 
the faithful, precisely by giving flesh to faith’s object: the true Son of God.70

In short, Mary is our true Mother of faith. 

Of course, “faith is”, as the letter to the Hebrews confirms, “the conviction 
of things not seen” (11:1). By clothing in her own flesh the invisible Word and 
Son of God, in whom alone is beheld the Father (cf. Jn 14:9), who in turn is seen 
by “no one” (Jn 1:18), Mary nonetheless provokes and nourishes the faith of all 
Christ’s disciples: all of those who have since come to see his glory (Jn 1:14) and 

67 H. U. von Balthasar, The Threefold Garland: The World’s Salvation in Mary’s Prayer, 
(transl. by E. Leiva-Merikakis), San Francisco 1982, p. 34.

68 CCC 1124. 
69 John Paul II, Redemptoris Mater, No. 27.
70 M. M. Schumacher, Marian Faith in a Time of Crisis, p. 332; cf. John Paul II, Redemptoris 

Mater, No. 14.
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have thereby come to believe in him (cf. Jn 2:11). Because, moreover, she contin-
ued to believe the promise spoken by the angel (Lk 1: 31-36) in the “dark night” 
of Calvary and throughout the dark hours of Holy Saturday, she sustains the faith 
of all who doubt in moments of trial. That is why, as St. Thomas attests, “we keep 
the Saturdays in veneration of the Blessed Virgin, in whom remained a firm faith 
on that Saturday while Christ was dead”.71 It is therefore rightfully to her that the 
Church’s members continually turn – in every period of human history72 – to find 
“in her faith support for their own”.73 

IV. MARY’S FAITH AS ECCLESIAL: LIFE “IN CHRIST”

To share in Mary’s faith therefore implies more than adhering to her convic-
tion that “nothing is impossible to God” (Lk 1:37) and even more than imitat-
ing her courageous walk toward Calvary. It likewise entails more than willingly 
embracing the substance, or content, of her faith: her steadfast belief in the divin-
ity of her Son. Beyond all of this, partaking of Marian faith also means partaking 
of her mission, which remains within the Church in the multiple forms whereby 
the bride of Christ responds with faith and love to his absolutely primary gift of 
himself. 

Although the Blessed Virgin has no successors, as do the apostles, she none-
theless incarnates in many ways the Church’s own mission as Sponsa et Mater 
Christi. That is why, as the Second Vatican Council points out, “the Church in her 
apostolic work also, justly looks to her, who, conceived of the Holy Spirit, brought 
forth Christ, […] so that through the Church he may be born and may increase 
in the hearts of the faithful also”.74 As the Church’s “type” and its “excellent 
exemplar in faith and charity”,75 she is like “a mirror placed before the Church”, 

71 Thomas Aquinas, Commentary on the Third Commandment in God’s Greatest Gifts: Com-
mentaries on the Commandments and the Sacraments, (transl. by J. B. Collins), Manchester 1992, 
p. 19

72 Indeed, Mary’s role throughout time is witnessed already in the protoevangelium of Gen-
esis 3:15, foretelling the mission of the Messiah, in union with his mother. That is why, as Joseph 
Cardinal Ratzinger points out, “There has never been a moment in history without a gospel. At 
the very moment of the Fall, the promise also begins”; J. Ratzinger (in:) H. U. von Balthasar, 
J. Ratzinger, Mary, the Church at the Source, p. 51). One might also keep in mind the teaching of 
St. Thomas, who reasons that even without knowledge of the fall, Adam necessarily had “an expli-
cit faith in the Incarnation of Christ” and that in his own love for Eve, he had a certain knowledge 
of “the great mystery” (Eph. 5: 32) of the love of Christ and the Church (ST II-II, q. 2, a. 7), and thus 
in some sense Mary, who bridges the Old Testament ecclesia and the Church of Christ.

73 John Paul II, Redemptoris Mater, No. 27.
74 Vatican Council II, Lumen Gentium, no 65. 
75 Ibid., No. 53.
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the Second Vatican Council teaches; a mirror “in which the Church is invited to 
recognize her own identity as well as the dispositions of the heart, the attitudes 
and the actions which God expects from her”.76 As such (as mirror and type of the 
Church), Mary also incarnates the dispositions, attitudes, and actions proper to 
the members of Christ’s body, each of whom is called – in virtue of baptism – to 
be an alter Christus: one who has “put on Christ” (Gal 3: 27; cf. Rom 13:14; Eph 
4:24; Col 3:10) so as to live “in Christ” (Rom 8:1; Phil 3:9; 2 Cor 5:17; Jn 5:7,10; 15: 
4; 17: 21; etc.) and Christ “in him” (Gal 2: 19-20; 4: 19; Rom 8: 9-11; Eph 3: 17; 2 
Cor 4: 16, 13: 2-5; Jn 6: 56; 14: 23; 15: 4; 17: 23, 26; etc.). 

This does not mean, however, as is particularly evident in the figure of the 
New Eve beside (or better: vis-à-vis) the New Adam – that the Christian is oblit-
erated or otherwise absorbed into Christ, nor that Christ’s members are used as 
mere instruments, as is necessarily the case of his ministers in the specific acts 
that they accomplish by his power and in his name. On the contrary, like Mary, 
the Christian lives in virtue of a new life of grace, the fruit of Christ’s passion, 
whereby she or he is pushed inwardly to act, out of love for Christ, as his partner 
(sponsa) and handmaid (ancilla). For “strictly speaking, those things are said to 
live which are moved by an inner principle”, St. Thomas explains,77 and because 
Christians are said to live in virtue of a new life of grace, it is Christ who is our 
“affection”: the motivating principle of our life, which sets us into action.78 

To admit that Christians are “made one body with Christ”79 does not therefore 
entail that our own bodies are no longer animated and moved by our own souls, 
but rather that our souls are moved by Christ, who is the object of our love.80 
Indeed, as St. Paul puts it so poignantly, “the love of Christ controls us”, which is 
to say that it compels us to live no longer for ourselves “but for him who for our 
sakes died and was raised” (cf. 2 Cor 5:14). And that is why all that we do should 
be done first and foremost for Christ, who – it bears repeating – is always the first 
to love us (cf. 1 Jn 4:19). If then, and in fact, God makes use of our members, this 
is because our very persons (body and soul) really are his members. They are 
grafted to the one vine of Christ (cf. Jn 15:5) in virtue of our free (bridal) consent: 
the “spiritual worship”, whereby we offer our “bodies as a living sacrifice, holy 

76 Congregation for the Doctrine of the Faith, On the Collaboration of Men and Women in the 
Church and in the World, No. 15.

77 Thomas Aquinas, Super Gal., II, lectio 6, No. 109 (= Super Epistolam B. Pauli ad Galatas 
lectura, (in:) J. Mortensen, E. Alarcón (eds.) Saint Thomas Aquinas, Commentary on the Letters of 
Saint Paul to the Galatians and Ephesians, (transl. by F. R. Larcher, M. L. Lamb) Vol. 39, Lander 
2012).

78 Ibid., No. 107. To admit with St. Paul that “I no longer live” means, St. Thomas adds, that 
“I no longer live as though having any interest in my own good”. Instead “I have Christ alone in 
my affection and Christ himself is my life”. (ibid).

79 Vatican Council II, Lumen Gentium, No. 31.
80 See Thomas Aquinas, Super Gal., II, lectio 6, No. 109.
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and acceptable to God” and renew of our minds to seek “the will of God” in all 
things: “what is good and acceptable and perfect” (Rom 12: 1-2).81

Hence, as the beautiful example of Marian faith demonstrates so well, Chris-
tians are those who have been radically given in service to others, precisely 
because they have freely given themselves to Christ. They are those who order 
all other loves according to the love of predilection for the pearl of great price (Mt 
13: 45-46): the love for Him who “loved us first” (1 Jn 4:19) and who loved us “to 
the end” (Jn 13:1). For to believe, as Aquinas describes it, is “an act of the intellect 
narrowed to one thing by the command of the will”.82 In keeping, moreover, with 
the most basic insights of Catholic moral principles, the Christian life is ordered 
according to the natural desire for the good, which has been definitively revealed 
as the “good Master” himself, who incarnates the substantial goodness of God 
(cf. Mk 10:18; Lk 18:19).83 

Nature and grace are thus joined in the most harmonious manner, because it 
is our Creator who has become our “husband” (Is 54:5), by way of his good prov-
idence; whence also the continuation of Christ’s mission through his ordained 
ministers, on the one hand, and in his members, on the other hand, who have 
become “one body, one spirit in Christ”.84 It nonetheless bears repeating that the 
former (the ordained ministry) is “totally ordered” to the latter: “to the holiness of 
Christ’s members. And holiness”, as the Catechism continues in words borrowed 
from Pope John Paul II, “is measured according to the ‘great mystery’ in which 
the Bride responds with the gift of love to the gift of the Bridegroom’”.85 That is 
why the apostle to the Gentiles incites us to “desire the higher gifts” (1 Cor 12:31): 
higher than those of the administrators, of the healers, of the miracle workers, of 
the teachers, of the prophets, and even higher than those of the apostles (v. 27). 
Indeed, all the Spirit’s gifts, which are destined to build up the Church, are as 
naught if not for charity (cf. 13:1-3), whereby Christ has free reign of his members, 
who have given themselves to him.

We could not be further from a functional mode of acting. The Christian 
does not fulfill a role akin to those promoted by the secular world, whose highest 

81 The reality of what Paul is expressing here is poignantly apparent in words attributed wide-
ly, albeit questionably, to St. Teresa of Avila: “Christ has no body now but yours. No hands, no feet 
on earth but yours. Yours are the eyes through which he looks compassion on this world. Yours 
are the feet with which he walks to do good. Yours are the hands through which he blesses all the 
world. Yours are the hands, yours are the feet, yours are the eyes, you are his body. Christ has no 
body now but yours”; cited by E. Knowles, Oxford Dictionary of Quotations, Oxford 2009, p. 684.

82 Thomas Aquinas, Super Heb XI, lect. 1, No. 553 (= Super Epistolam B. Pauli ad Hebraeos 
lectura, (in:) J. Mortensen, E. Alarcón (eds.), Saint Thomas Aquinas, Commentary on the Epistle 
to the Hebrews, (transl. by F. R. Larcher) Vol. 41, Lander 2012).

83 This thesis is developed at length in the beautiful encyclical letter by Pope John Paul II, 
Veritatis Splendor on the Splendor of Truth, 6 August 1993, Vatican City 1993.

84 From the Third Eucharistic Prayer.
85 CCC 773; cf. John Paul II, Mulieris dignitatem, No. 27.
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values have become those of productivity, efficacity, and professionalism. That 
is why women do well to heed the warning of Pope Francis to avoid “machismo 
with a skirt”86 or that of the Congregation for the Doctrine of the Faith to avoid 
responding to the abuse of power by seeking power.87 On the contrary, as the 
Second Vatican Council put it so clearly, “It is the love of God and the love of 
one’s neighbor which points out the true disciple of Christ”,88 and this is hardly 
a quality that might be institutionalized, systematized, or organized by merely 
human effort, which is not to deny the innumerable manners in which charity is 
ever inventive within what Pope Francis calls an “ecclesial existence”.89

An ecclesial existence is, more specifically, “a life lived in [and for] the 
Church”, because it is lived for Christ (cf. Gal 2:20), who has transformed us by 
his love. Despite impressions to the contrary, such an existence “does not imply”, 
Francis continues, “that the believer is simply one part of an anonymous whole, 
a mere cog in a great machine; rather, it brings out the vital union of Christ with 
believers and of believers among themselves (cf. Rom 12:4-5). Christians are ‘one’ 
(cf. Gal 3:28), yet in a way which does not make them lose their individuality; in 
service to others, they come into their own in the highest degree”.90 “For just as 
the body is one and has many members, and all the members of the body, though 
many, are one body, so it is with Christ” (1 Cor 12:12).

V. CONCLUSION: KEEPING VIGIL AS BRIDES IN THE BRIDE

In the extraordinary example of Mary within this one body of Christ is high-
lighted the “purpose which governs everything” within the Church, namely, 
“communion of men [and women] with God, in the ‘love [that] never ends’”91; 
whence the precedence of the “Marian” dimension of the Church over the “Apos-
tolic-Petrine”. It could hardly be otherwise since the hierarchical structure of 
the Church is fully ordered to the holiness of her members, which in turn – it 

86 Holy See Press Office, Summary of Bulletin, Meeting on “The Protection of Minors in 
the Church” – Intervention by the Holy Father Francis after hearing the report by Dr. Ghisoni, 
under-secretary of the Dicastery for the Laity, Family and Life (22 February 2019): http://press.
vatican.va/content/salastampa/en/bollettino/pubblico/2019/02/22/190222c.html

87 See Congregation for the Doctrine of the Faith, On the Collaboration of Men and Women 
in the Church and in the World, No. 2.

88 Second Vatican Council, Lumen Gentium, No. 42.
89 Francis, Encyclical Letter Lumen Fidei on Faith, 29 June 2013, Vatican City 2013, No. 22.
90 Ibid.
91 CCC 773.
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bears insisting – “is measured according to the ‘great mystery’ [of Ephesians 5] 
in which the Bride responds with the gift of love to the gift of the Bridegroom”.92 

In fact, in virtue of Mary’s exceptional charity, it “behooves” all “who coop-
erate in the apostolic mission of the Church for the regeneration of men” to be 
“animated”, as the Second Vatican Council teaches, with her “maternal love”.93 
For, although it is unique in its grandeur, amplitude, and perfection,94 Mary’s 
maternity “in the order of grace”95 is one in which all Christians have a share: not 
just as beneficiaries (as sons and daughters of this most noble mother), but also as 
those “in labor” until Christ is formed in each of his members (cf. Gal 4:19). For 
in accord with Christ’s own words, we are called to be not only his “brothers” – by 
adhering to him with faith – but also his “mothers” by begetting him in others.96 
To be a mother in the specifically Christian sense of the term thereby implies 
participating in the baptismal priesthood of all the faithful: in, that is to say, “the 
apostolic and missionary activity of the People of God”, who “profess before men 
the faith” they “have received from God through the Church”.97 

This means professing the faith of Peter, of course (cf. Mt 16:16-18), but also 
more fundamentally, clinging to, imitating and participating in the faith of Mary: 
in, that is to say, her obedient and loving self-surrender whereby the unfathom-
able Word of God (cf. Rom 11: 33) is clothed in human flesh, making this sacred 
Word visible for all who will eventually follow in her footsteps. Because, in fact, 
Mary’s exceptional grace also implies an exceptional mission, her faith – indeed 
her entire existence – is a fully ecclesial one: a “Yes” that bears within itself the 
response of the entire Bride of Christ – that of all God’s people – to the divine 
Bridegroom. As a good mother, Mary does not simply take our place, however, so 
as to substitute (as it were) her own fully faithful response for our much too imper-
fect one. After all, faith is “a personal adherence of man to God”,98 and that is 
why it is a requirement for baptism: “not a perfect and mature faith”, however, the 

92 CCC 773. As John Paul II specifies, “In the context of the ‘great mystery’ of Christ and of 
the Church, all are called to respond - as a bride - with the gift of their lives to the inexpressible 
gift of the love of Christ, who alone, as the Redeemer of the world, is the Church’s Bridegroom”. 
(John Paul II, Mulieris dignitatem, No. 27).

93 Vatican Council II, Lumen Gentium, No. 65.
94 Mary, the Second Vatican Council teaches, is “endowed with the high office and dignity of 

being the Mother of the Son of God, by which account she is also the beloved daughter of the Father 
and the temple of the Holy Spirit” (ibid., No. 52). That is why she “occupies a place in the Church 
which is the highest after Christ and yet very close to us”. (ibid., No. 54)

95 Ibid., No. 62.
96 Cf. Thomas Aquinas, Super Matt., XII, lectio 4, No. 1076.
97 CCC 1270. This, the Catechism specifies, is a responsibility of “all Christ’s faithful” who 

are “called to hand it [the treasure received from the Apostles] on from generation to generation, 
by professing the faith, by living it in fraternal sharing, and by celebrating it in liturgy and prayer”. 
(CCC 3).

98 CCC 150; emphasis added.
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Catechism specifies, “but a beginning that is called to develop”99 and “grow”.100 
And this it does – develop and grow – precisely within the faith of the one whom 
the Catechism honors as faith’s “most perfect embodiment”,101 the one whose faith 
“never wavered”,102 whence her mission of “cooperat[ing] with a maternal love” in 
the “birth and education” of the faithful.103 Indeed, Mary’s personal faith grounds 
the faith of the entire Church, which, in turn, “precedes [and accompanies] the 
faith of the believer who is invited”, the Catechism explains, “to adhere to it”.104 It 
is, moreover, by sustaining, encouraging and nourishing the faith of each one of 
us that Mary prepares us for the wedding of the Lamb: not only as guests but also 
as brides. For, as St. Thomas comments on the scene of the wedding of Cana, it is 
to Mary that is entrusted the role of “arranging” the marriage between her divine 
Son and each human soul.105

Such also, I am suggesting, is the particular mission that is shared by Mary’s 
daughters: that of preparing the Bride of the Lamb to offer her nuptial vows: the 
Yes of faith that is simultaneously a gift of self. Preparing the Bride – that is to say, 
each and every man, woman, and child personally called by God to an intimate 
relationship with Christ – thus means nourishing the faith of the people of God: 
our own faith, of course, but also the faith of all whom God has entrusted to our 
care. It cannot be otherwise, because the response of faith that is required of each 
of us cannot be made alone. As the Catechism puts it straightforwardly, “faith 
needs the community of believers”, and that is why it is “only within the faith of 
the Church” – and thus within the faith of Mary – “that each of the faithful can 
believe”.106 The “I believe” of the Credo is thus always simultaneously personal 
and communitarian. Because faith comes from hearing, as St. Paul acknowledges 
(cf. Rom 10:14), and is destined, in turn, to find expression in words and actions, 

 99 CCC 1253.
100 CCC 1254.
101 CCC 144.
102 CCC 149.
103 Vatican Council II, Lumen Gentium, No. 63.
104 CCC 1124. In the powerful words of John Paul II: “At the basis of what the Church has been 

from the beginning, and of what she must continually become from generation to generation, in the 
midst of all the nations of the earth, we find the one ‘who believed that there would be a fulfillment 
of what was spoken to her from the Lord’ (Lk 1:45)”. (Redemptoris Mater, No. 27.)

105 “In its mystical meaning, the mother of Jesus, the Blessed Virgin, is present in spiritual 
marriages as the one who arranges the marriage, because it is through her intercession that one is 
joined to Christ through grace” (Thomas Aquinas, Super Ioan II, lect. 1, No. 343).

106 CCC 1253. Similarly or more specifically, “faith needs the community of believers” (ibid.). 
After all, as John Paul II points out, “Faith demands a free adherence on the part of man, but at 
the same time faith must also be offered to him”. (Encyclical Letter Redemptoris Missio on the 
Mission of the Redeemer, 7 December 1990, Vatican City 1990, No. 8).
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it is “not a private matter”.107 On the contrary, it is radically dependent upon the 
faith of those who precede us, and it already bears within itself – as a sort of 
seed – the faith of those who will succeed us. 

There could hardly be a better way to describe the discrete, but powerful 
presence of Mary, who remains within the Church until the end of time, as the 
immaculate Bride of Christ (cf. Eph 5:27) reminding each one of us who we are 
constantly called to become. Nor could there be a better way to describe the mis-
sion of so many great women throughout history,108 for it is women who know 
experientially what it means to be a bride and a mother, in both the physical and 
the spiritual senses. Among these great women is (it bears repeating from my 
introduction) my own saintly, great-grandmother, Catherine. Like innumerable 
daughters of Mary throughout the centuries, this beloved ancestor of mine deliv-
ered babies, accompanied the dying, and performed countless other good works, 
all of which were enlivened by her faith in Christ. This, of course, was the faith 
that she received at her baptism, the faith that was renewed at her confirmation, 
and the faith that was strengthened with every one of her Eucharistic commun-
ions, thanks to the ministry of Christ’s ordained ministers.109 Precisely because it 
was also – indeed first of all – the faith of Mary, hers was what might be consid-
ered a “manly” faith: at least for the purpose of clarifying that Marian faith breaks 
out of sexual stereotypes.

Such, more specifically, is a faith that is prepared to go to battle against the 
advances of the enemy, who “prowls around […] seeking someone to devour”, as 
St. Peter puts it in no uncertain terms (1 Pt 5:8). Indeed, the legend of Grandma 
Katie is one of far more than maidenly charm! Armed with a warrior’s faith – and 
not merely a sick call set – this midwife of souls knew that a dragon was waiting 
to “devour the child” at the moment of its birth (cf. Rev 12:4); that is why she 
delivered babies and prepared the brides of the Lamb under the protection of the 
one who “crush[es] the head of the serpent” (cf. Gen 3:15; Apoc 12), namely, the 
very Mother of God Most High.

Thanks to her unyielding faith, my beloved ancestor was also prepared to 
meet the divine bridegroom at all hours of the night. Unlike the wise virgins of the 
Gospel parable, however, she did not decline requests to share her oil (cf. Mt 25:9). 

107 Francis, Lumen Fidei, No. 22. On the contrary, it is “necessarily ecclesial”, which is to say 
that it is “professed from within the body of Christ as a concrete communion of believers”, and it 
simultaneously “opens the individual Christian towards all others” (ibid).

108 John Paul II points to the fact that holy women “have shared in every age in the apostolic 
mission of the whole People of God. They are the holy martyrs, virgins, and mothers of families, 
who bravely bore witness to their faith and passed on the Church’s faith and tradition by bringing 
up their children in the spirit of the Gospel”. (Mulieris dignitatem, No. 27). See also the portraits of 
saintly women throughout the ages by Benedict XVI, Holy Women, Huntington, 2011. 

109 It is, after all, these sacraments of initiation that “ground the common vocation of all 
Christ’s disciples”, namely, the Catechism specifies, the “vocation to holiness” and “the mission of 
evangelizing the world” (CCC, 1533).
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Under the mantle of Mary, she knew that faith is increased when it is shared,110 
and it was faith and good works that kept her lamp burning, as St. Thomas sug-
gests they should. For “lamps are vessels of light”, by which might be signified 
“souls enlightened with the light of faith, which they received in baptism”.111 The 
oil in her sick call set might well have been used for anointings by Christ’s sacred 
minister, but the oil of her faith and good works also served as an anointment for 
many weak and suffering souls, who were blessed to share her destiny. That is 
why her lamp is still burning today, some fifty years since her death, illuminating 
the path to the wedding feast of the Lamb for all who continue to see her good 
works “and give glory to our Father who is in heaven” (Mt 5: 16).
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Abstract

As a remarkably delicate issue, termination of pregnancy remains even today, in 
the second decade of the 21st century, firmly in the public eye. Nevertheless, in terms 
of legal regulation of abortion, over the last 50 years, we have witnessed continuous 
liberalization of abortion legislation. This contemporary trend of liberalization has 
been manifested mainly in Europe, in which most countries have legalized abortion on 
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demand in the second half of the 20th century while constitutional courts of a number of 
European countries have upheld the constitutionality of such liberalized laws. However, 
in the aftermath of the United States Supreme Court ruling from 24 June 2022 in the 
Dobbs case, whereby it overturned constitutional protection of the right to abortion, 
essentially delegating abortion-related regulation to federal states, the question arose of 
(im)possible effects of this decision on said contemporary legal trends on the global, 
European and national levels. With that in mind, this paper aims to analyze comparative 
legal solutions and recent constitutional court case law of individual states, as well as 
the jurisprudence of the European Court of Human Rights, in order to assess possible 
changes in contemporary legal trends regarding termination of pregnancy.

KEYWORDS

abortion, right, Europe, USA, Dobbs
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1. INTRODUCTION

As a remarkably delicate issue, termination of pregnancy remains even today, 
in the second decade of the 21st century, firmly in the public eye. Nevertheless, 
in terms of legal regulation of abortion, over the last 50 years, we have witnessed 
continuous liberalization of abortion legislation. This contemporary trend of liber-
alization has manifested mainly in Europe, in which most countries have legalized 
abortion on demand in the second half of the 20th century, while constitutional 
courts of a number of European countries have upheld the constitutionality of such 
liberalized laws.2 However, in the aftermath of the United States Supreme Court 
ruling from 24 June 2022 in the Dobbs case, whereby it overturned constitutional 
protection of the right to abortion, essentially delegating abortion-related regula-
tion to federal states, the question arose of (im)possible effects of this decision on 
said contemporary legal trends on the global, European and national levels. With 
that in mind, this paper aims to analyze comparative legal solutions and recent 
constitutional court case law of individual states, as well as the jurisprudence of 
the European Court of Human Rights, in order to assess possible changes in con-
temporary legal trends regarding termination of pregnancy.

2 A. Blagojević, I. Tucak, Rethinking the Right to Abortion, “Balkan Social Science Review” 
2020, Vol. 15, p. 136.
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The article is laid out in four parts. The first part deals with the abortion leg-
islation of selected European countries and the decisions of their constitutional 
courts in which such legislation is questioned. The second part analyzes the juris-
prudence of the European Court of Human Rights regarding the right to abortion. 
The third examines whether conservative trends, which curtail women’s right to 
abortion, particularly in the wake of the controversial decision by the US Supreme 
Court in the Dobbs case, could spill over to Europe. The fourth part contains final 
considerations on the future of the right to abortion.

2. ABORTION LEGISLATION AND CONSTITUTIONAL COURT 
CASE LAW OF EUROPEAN STATES

Although some authors consider abortion legislation in Europe “quite diver-
sified”,3 the fact is that a vast majority of European countries witness a high 
degree of “moral”,4 but also legal compromise regarding granting women the 
right to abortion.5 “Diversity”, as such, exists in procedural aspects of exercising 
this right. The general trend of liberalizing abortion legislation in Europe has been 
present since the 1960s. Until then, abortion was banned in most countries.6 

Although legal rules have in this matter long relied on religious ones, while 
abortion was, additionally, considered contrary to the principles of the medical 
profession, the beginnings of abortion prohibition in the criminal law of European 
countries can be traced back to the 19th century, alongside the aim of protecting 
the woman’s life in the medical procedure that was very risky and dangerous 
throughout most of history.7 

However, since the 1960s, which witnessed burgeoning debate on human 
freedom and autonomy against the backdrop of liberalist concepts,8 a number 
of Western European countries have faced rising social and political pressure 

3 F. Fabbrini, The European Court of Human Rights, the EU Charter of Fundamental Rights 
and the Right to Abortion: Roe v. Wade on the Other Side of the Atlantic?, “Columbia Journal of 
European Law” 2011, Vol. 18, p. 8; M. Buijsen, On Interpretation and Appreciation. A European 
Human Rights Perspective on Dobbs, “Cambridge Quarterly of Healthcare Ethics” 2023, p. 324.

4 A. Allen, Privacy and Medicine, The Stanford Encyclopedia of Philosophy (Spring 2021 
Edition), E. N. Zalta (ed.), 2021, https://plato.stanford.edu/archives/spr2021/entries/privacy-medi-
cine/ (accessed 15 January 2023).

5 I. Tucak, A. Blagojević, Abortion in Europe, “EU and Comparative Law Issues and Chal-
lenges (ECLIC)” 2020, Issue 4, p. 1139.

6 Ibid.
7 G. Williams, The Fetus and the ‘’Right to Life’’, “Cambridge Law Journal” 1994, Vol. 53, 

No. 1, p. 72; I. Tucak, A. Blagojević, op. cit. (n. 5), p. 1139.
8 D. Ritossa, Prijepori o pravu na pobačaj u Republici Hrvatskoj, “Zbornik Pravnog fakulte-

ta Sveučilišta u Rijeci” 2005, Vol. 26, No. 2, p. 971.
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towards decriminalizing and liberalizing abortion.9 Such debate and pressures 
have set off a “wave” of abortion legalization, starting with the United Kingdom, 
Scandinavian countries, Austria, France, West Germany, Italy, and the Nether-
lands.10 In subsequent “waves” of reform, abortion was legalized in almost all 
European countries, with the exception of countries like Malta, Andorra, San 
Marino and Vatican City that have a total abortion ban, and a few countries with 
strict abortion laws (Poland, Monaco, Liechtenstein, and the Faroe Islands). Still, 
it should be noted that restrictive laws and practices of these countries have been 
subject to criticism by a number of international bodies (for example, relevant 
committees of the United Nations – The Human Rights Committee and Com-
mittee for Eliminating all Forms of Discrimination against Women), and some of 
them have already been involved in cases before the European Court of Human 
Rights (Poland in particular).11 

In the vast majority of European countries, liberal abortion laws permit ter-
mination of pregnancy on demand, tying it to an early (usually 10-14 weeks), or 
later stage of pregnancy in some circumstances.12 Despite this general, grad-
ual trend of liberalizing abortion legislation in Europe in the last few decades,13 
there is a number of countries which did not follow this general trajectory, and 
which eventually tightened their abortion laws, as was the case in Ireland in the 
early 1980s, or Poland, which adopted one of the most restrictive abortion laws 
in Europe in the early 1990s, having abandoned the liberal abortion laws it had 
during communism,14 and additionally tightened it in 2021 during the recent pan-
demic.15

Concerning legal terminology, we must note that most countries, when regu-
lating abortion, do not consider this right a proper right or a right in the strict sense, 
implying a correlative duty of the other party in a legal relationship.16 Legal reg-
ulation does not allow absolute permissibility of abortion, but instead places cer-
tain legally defined criteria and restrictions related to its performance.17 Among 
countries in which abortion is permitted, there is a clear “overlapping consensus” 
when it comes to allowing access to abortion in situations where a woman’s life is 
endangered, when the pregnancy is a result of sexual violence, and when continu-
ation of pregnancy would present a serious burden for the woman.18 

 9 F. Fabbrini, op. cit. (n. 3), p. 9.
10 Ibid.
11 M. Buijsen, op. cit. (n. 3), p. 333.
12 I. Tucak, A. Blagojević, , op. cit. (n. 5), p. 1138.
13 F. Fabbrini, op. cit. (n. 3), p. 10.
14 Ibid.
15 M. Buijsen, op. cit. (n. 3), p. 324.
16 I. Tucak, A. Blagojević, op. cit. (n. 5), pp. 1137-1138.
17 D. Ritossa, op. cit. (n. 8), p. 972.
18 R. Dixon, M. Craven Nussbaum, Abortion, Dignity and a Capatibilities Approach, “Public 

Law and Legal Theory Working Papers”, 2011, No. 345, p. 7.
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In parallel to the liberalization of abortion legislation from the 1970s onwards, 
debate on the constitutionality of new legislative solutions intensified in a series 
of cases before constitutional courts and, starting in the 1990s, such cases have 
increasingly appeared at the level of European courts.19 The central questions are 
when life begins, who are the holders of the right to life, and whether the fetus can 
be counted among them. 

The right to life, as a fundamental human right, is guaranteed by numer-
ous international documents concerning human rights (above all, we refer to the 
Universal Declaration of Human Rights, the International Covenant on Civil and 
Political Rights, the Convention on the Rights of the Child, and the (European) 
Convention for the Protection of Human Rights and Fundamental Freedoms), but 
proclaiming fundamental human rights in these documents entails vague and 
generic formulations, stemming from the nomotechnical nature of such provi-
sions.20 Consequently, formulations such as “everyone” or “every human being 
has the right to live” are given with no further definition or clarification.21 

Still, from an analysis of available preparatory materials in the negotiation 
process of adopting fundamental international documents, it is evident that the 
purpose of the Universal Declaration of Human Rights, and the Convention on the 
Rights of the Child, was not to regulate the right to life of unborn persons. Nor did 
the authors of the Convention for the Protection of Human Rights and Fundamen-
tal Freedoms discuss the extension of the right to life to unborn persons.22 On the 
other hand, the Convention on the Protection of Human Rights and the Dignity 
of the Human Being with regard to the Application of Biology and Medicine: 
Convention on Human Rights and Biomedicine (1997) contains provisions related 
to the human genome and the prenatal phase (Chapter IV), but this Convention 
also employs general formulations such as “all” and “everyone” in the context of 
guaranteeing protection of dignity and identity of human beings.23 

Similar to the provisions of international documents, constitutional texts of 
most European countries eschew precise formulations in the context of guaran-
teeing the right to life, and make no explicit mention of the terms “embryo” or 
“fetus”. The Constitution of the Republic of Croatia also contains the generic for-
mulation “every” (“Every human being has the right to life”, Article 21). An inter-
esting thing to note is that, even though the Constitution of the Federal Republic 
of Croatia from 1974 contained a provision on reproductive rights (Article 272 
contained a guarantee of the human right to freely decide on bearing children), 

19 F. Fabbrini, op. cit. (n. 3), p. 22.
20 D. Ritossa, op. cit. (n. 8), p. 985.
21 I. Tucak, A. Blagojević, op. cit. (n. 5), p. 1140.
22 R. Copelon, C. Zampas, E. Brusie, J. DeVore, Human Rights Begin at Birth: Interna-

tional Law and the Claim of Fetal Rights, “Reproductive Health Matters” 2005, Vol. 13, No. 26, 
pp. 122-123.

23 I. Tucak, A. Blagojević, op. cit. (n. 5), pp. 1144-1145.
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it was omitted in the new Constitution.24 Unlike most European constitutions, 
three constitutions of “new democracies” contain provisions on the protection of 
life before birth (Constitution of Hungary in Article 2; Constitution of the Czech 
Republic in Chapter 2, Article 6; and the Constitution of Slovakia in Article 15), 
but constitutional court case law makes clear that constitutional courts of these 
countries do not accord special right to life to unborn beings, but consider unborn 
life to have an inherent objective value, enjoying special protection of the state.25

An interesting counterexample is that of the Federal Republic of Germany, 
whose Basic Law did not contain an explicit provision on the right to life of 
unborn beings, but the Federal Constitutional Court decided in 1975 that the for-
mulation “every person” from Article 2, paragraph 2 of the Basic Law (“Every 
person shall have the right to life and physical integrity”) encompasses all human 
individuals regardless of the phase of their development,26 including the unborn 
ones. The Federal Constitutional Court concluded that the state’s duty to protect 
the right to life of unborn persons stems from Article 1, paragraph 1 of the Basic 
Law, obliging the state to respect and protect human dignity. Exceptions to the 
application of the balancing test, in situations of undue and unreasonable burden 
for the woman, were found constitutionally acceptable by this Court’s second 
decision from 1993.27 

Comparative constitutional court case law has shown that constitutional 
courts, in their decisions on the constitutionality of abortion legislation, have 
tried to strike a fair balance between conflicting rights of the woman to seek and 
achieve termination of pregnancy on the one hand, and the right of the fetus to be 
born, on the other. In some decisions, third-party interests are also considered – 
those of the state, as was the case in the German Federal Constitutional Court’s 
aforementioned decision.28

Italian, Austrian, and French constitutional courts came to the conclusion, 
in the mid-1970s, that the conflict of interest between the pregnant woman and 
the fetus should be resolved in favor of the woman, because a pregnant woman is 
a human being, while the fetus is yet to become one.29 

24 D. Ritossa, op. cit. (n. 8), p. 982; I. Tucak, A. Blagojević, op. cit. (n. 5), p. 1143.
25 Ruling of the Constitutional Court of the Republic of Croatia No. U-I-60/1991 et al. of 

21 February 2017 and the dissenting opinion (Rješenje Ustavnog suda Republike Hrvatske, broj: 
U-I-60/1991. i dr. od 21. veljače 2017. i izdvojeno mišljenje) (hereinafter: Ruling of the Croatian 
Constitutional Court, 2017), Official Gazette, No. 25/17, paragraphs 31.4-31.5.3.; A. Blagojević, 
I. Tucak, op. cit. (n. 2), pp. 139-140.

26 D. Ritossa, op. cit. (n. 8), p. 990; I. Tucak, A. Blagojević, op. cit. (n. 5), p. 1144.
27 Ruling of the Croatian Constitutional Court, 2017, paragraphs 31.4-31.5.3., A. Blagojević, 

I. Tucak, op. cit. (n. 2), pp. 139-140.
28 Ruling of the Croatian Constitutional Court, 2017, op. cit. (n. 25), p. 70; A. Blagojević, 

I. Tucak, op. cit. (n. 2), pp. 138-139.
29 Ruling of the Croatian Constitutional Court, 2017, op. cit. (n. 25), paragraphs 31.4-31.5.3.
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In 1991, the Hungarian constitutional court established that the decision on 
whether the fetus is a human being falls within the competence of the Parliament, 
and that the state is obliged to protect life from its very beginning, while also stat-
ing that a complete ban on abortion would be unconstitutional because it would 
deny entirely the woman’s right to self-determination.30 

In recent years, particularly in the last two decades, developed European 
democracies have upheld the constitutionality of the new abortion legislation 
(Portugal, Spain, France), which is based on the “periodic model” and abandons 
mandatory counselling of pregnant women, essentially making such counselling 
elective.31 

In its decision from 2007, the Constitutional Court of the Slovak Republic 
found a solution to the conflict between the constitutionally guaranteed value 
(unborn human life) and the restricted fundamental right (a woman’s right to pri-
vacy) by stating that the nasciturus is not subject to the fundamental right to life 
(although it can become such by the act of being liveborn), and that the constitu-
tional right of unborn human life can only be protected to the extent that it does 
not endanger the essence of a woman’s liberty and her right to privacy.32 

The Constitutional Court of the Republic of Croatia has also, in its Ruling from 
2017, concluded that a woman’s right to the so-called “reproductive self-determi-
nation”33 is entailed in the right to privacy (Article 35 of the Croatian Constitu-
tion), in which a woman’s right to her physical and mental integrity is inherent,34 
while an unborn being, as a value protected by the Constitution, enjoys constitu-
tional protection of the right to life to the extent that it does not impinge upon the 
woman’s right to privacy.35

All the constitutional courts are consistent in their view that the answer to 
the question of when life begins is not within their competence, but the Parlia-
ment’s.36 In this context, the Constitutional Court of the Republic of Croatia, in its 
Ruling from 2017, ordered the Croatian Parliament to enact a new law on abortion 
within the following two years, which it should, in accordance with the Consti-
tutional Court’s adjudications constitutionalizing the periodic model of pregnan-

30 Ruling of the Croatian Constitutional Court, 2017, op. cit. (n. 25), paragraph 18.
31 B. Kostadinov, Konstitucionalizacija periodnog modela prekida trudnoće u Republici Hr-

vatskoj, Informator, 2017, p. 2, https://www.pravo.unizg.hr/_download/repository/Kostadinov__
Konstitucionalizacija_periodnog_modela_prekida_trudnoce_u_RH%5B1%5D.pdf (accessed 15 
January 2023).

32 Ruling of the Croatian Constitutional Court, 2017, op. cit. (n. 25), paragraph 17.
33 P. Popović, Kritika koncepcije pravednosti usvojene u rješenju Ustavnog suda u tzv. ‘’Za-

konu o pobačaju’’, “Bogoslovska smotra” 2018, 88, 1, p. 135.
34 Ruling of the Croatian Constitutional Court, 2017, op. cit. (n. 25), paragraph 44.1.
35 Ruling of the Croatian Constitutional Court, 2017, op. cit. (n. 25), paragraph 45; A. Blago-

jević, I. Tucak, op. cit. (n. 2), pp. 148-149.
36 A. Blagojević, I. Tucak, op. cit. (n. 2), p. 149.
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cy,37 nomotechnically update the relevant law from 1978 (Act on Health Measures 
for the Realization of the Right to Freely Decide on Childbirth), while adhering 
to the Constitutional Court’s assessment that the legislative solution did not harm 
the fair balance between a woman’s constitutional rights to privacy, liberty, per-
sonality, and the public interest of protecting the life of unborn beings, guaranteed 
by the Constitution as a constitutional value.38 It is a well-known fact that the 
Croatian legislator has not, to this date (beginning of 2023), acted on this order, 
even though decisions of the Constitutional court are binding for all, including the 
highest state authorities.39

3. THE JURISPRUDENCE OF EUROPEAN COURTS

Although the competences related to abortion regulation are primarily in the 
purview of member states,40 the last four decades saw the development of a rel-
atively rich jurisprudence of European courts in this area, particularly the Euro-
pean Court of Human Rights. So, it is fair to say that “isolationism is impossible” 
in this area,41 especially considering the pressures supranational law (EU law and 
the Council of Europe) exerts on member states that place harsh restrictions on 
access to abortion.42 

At the time of the adoption of the (European) Convention for the Protection 
of Human Rights and Fundamental Freedoms, abortion was not yet legalized in 
any of the signatory states,43 and thus the Convention did not include explicit pro-
visions related to abortion or the right to life of the unborn. Consequently, some 
other provisions of the Convention, notably those related to the guarantee of the 
right to life (Article 2), the right to private and family life (Article 8), and recently 
also those related to prohibition of torture and inhuman or degrading treatment or 
punishment (Article 3), have eventually become the most relevant in the context 
of assessing abortion legislation before the European Court of Human Rights.44 

This Court was not in the position to review national legislation until 1998, 
when the Convention was amended by the 11th Protocol. In matters of abortion, 

37 B. Kostadinov, op. cit. (n. 31), p. 1.
38 Ruling of the Croatian Constitutional Court, 2017, op. cit. (n. 25), paragraph 46; A. Blago-

jević, I. Tucak, op. cit. (n. 2), p. 149.
39 More on this topic, see: A. Blagojević, I. Tucak, n. 2., pp. 147-149.
40 F. Fabbrini, op. cit. (n. 3), p. 22; I. Tucak, A. Blagojević, op. cit. (n. 5), p. 1137.
41 D. Cole, ‘’Going to Ireland’’: Irish Abortion Law and the European Community, 17 “Hast-

ings International and Comprative Law Review“ 1994, Vol. 17, pp. 113-115. 
42 F. Fabbrini, op. cit. (n. 3), p. 2; I. Tucak, A. Blagojević, op. cit. (n. 5), p. 1137.
43 F. Fabbrini, op. cit. (n. 3), p. 27; I. Tucak, A. Blagojević, op. cit. (n. 5), p. 1144.
44 I. Tucak, A. Blagojević, op. cit. (n. 5), pp. 1146-1158.
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the jurisprudence of the European Court of Human Rights is based on decisions 
of the Commission for Human Rights, which discussed abortion in the context of 
Article 8, with regard to the pregnant woman, and Article 2, with regard to the 
fetus.45 

Until the early 1980s, the Commission declined to examine the conformity of 
abortion legislation with Article 2 of the Convention (in cases X v. Germany, 1961, 
and X v. Austria, 1976), but then it changed course regarding German abortion 
legislation. In the cases Brüggeman and Scheuten v. Germany (1981), the Com-
mission found that provisions of German legislation were not in contradiction to 
the Convention, i.e., that the right to life has priority over the right to privacy.46 
The Commission recognized a violation to the woman’s right to privacy, but did 
not further discuss the justification for restricting this right.47 The problem with 
this reasoning stems from a “lack of clarity”48 and “the Commission’s hurried 
and superficial conclusions”,49 as a result of failure to apply the balancing test 
and the test of proportionality in the context of assessing restrictions to the right 
to privacy.50 

Since its first decision concerning the violation of the right to life (McCann 
and Others v. the United Kingdom, 1995), the European Court of Human Rights 
has produced a rich case law related to abortion, with intense developments in the 
last two decades. Analysis of abortion-related decisions shows that Poland was 
involved in the greatest number of cases, shortly followed by Ireland.51 Despite 
its relatively abundant case law, this Court has not yet interpreted the concept 
of “life”. Instead, with respect to the lack of scientific and legal consensus on 
the beginning of life, it has approached the subject with a fair amount of con-
sideration.52 Accordingly, the Court has in its current case law refrained from 
deciding whether or not the right to abortion was protected by the Convention for 
the Protection of Human Rights and Fundamental Freedoms, and whether or not 
national legislation should allow abortion.53 By avoiding an explicit standpoint, 
the Court has left the decision to the states’ courts, giving them wide discretion in 
this area.54 Along with the interpretative, dynamic, and evolutive approach of the 

45 R. Scott, Risks, Reasons and Rights: The European Convention on Human Rights and 
English Abortion Law, “Medical Law Review” 2015, Vol. 24, No. 1, p. 4; I. Tucak, A. Blagojević, 
op. cit. (n. 5), p. 1146.

46 D. Ritossa, op. cit. (n. 8), p. 992.
47 Ibid.
48 R. Scott, op. cit. (n. 45), p. 5.
49 D. Ritossa, op. cit. (n. 8), p. 992.
50 Ibid.
51 M. Buijsen, op. cit. (n. 3), p. 7.
52 I. Tucak, A. Blagojević, op. cit. (n. 5), pp. 1150-1151.
53 C. Zampas, J. M. Gher, Abortion as Human Right – International and Regional Standards, 

“Human Rights Law Review” 2008, Vol. 8, p. 264.
54 F. Fabbrini, op. cit. (n. 3), p. 30.
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European Court of Human Rights, known as the “living instrument” doctrine, it 
is specifically its “margin of appreciation doctrine” that carries weight in cases 
related to abortion.55 

Within its “margin of appreciation doctrine”, the Court applies the test of 
proportionality in each respective case, as its “core interpretative principle”,56 
in order to assess whether or not a state has achieved a fair balance between 
protecting an individual right and protecting public interest,57 i.e., whether the 
state’s interference was lawful, necessary, and with legitimate aim. A wide mar-
gin of appreciation is chiefly allowed in areas where there is no consensus among 
states.58 

In relation to Article 2 (the right to life), the European Court of Human Rights 
has decided in a series of cases, notably Vo v. France (2004), in which it consol-
idated its existing case law related to Article 2 and abortion, emphasizing the 
lack of consensus on the nature and status of the fetus, and rejected the argument 
that the fetus could be considered a person for the purposes of the Convention’s 
provisions.59 In addition, the Court concluded that even if the unborn child has 
a “right” to life, this right is implicitly limited by the rights and interests of the 
mother (Vo v. France, paragraph 80).60 

Notwithstanding the above, the Court acknowledged that the unborn child is 
beginning to receive some protection in the light of advances in science and med-
icine, but went no further than to state that the potential of this being, the fetus, 
is at best such as to be regarded as belonging to the human race, without making 
it a person with the right to life for the purposes of Article 2. (Vo v. France, par-
agraph 84). 

In relation to Article 8 (the right to private and family life), states have the 
negative obligation not to interfere unjustifiably in this right, as well as the posi-
tive obligation to respect it.61 In terms of negative obligations, the Court regularly 
assesses the justifiability of state interference, undertaking an analysis to deter-
mine whether the interference was lawful, whether it had a legitimate aim, and 
whether it was necessary in a democratic society.62 

In the context of positive obligations, the Court has, in several cases (for 
example, Tysiąc v. Poland; P. and S. v. Poland; A. B. and C. v. Ireland), empha-
sized that a woman’s right to lawful abortion must not be illusory.63 In other 

55 M. Buijsen, op. cit. (n. 3), p. 2.
56 Ibid., p. 7.
57 Ruling of the Croatian Constitutional Court, 2017, op. cit. (n. 25), paragraph 69.
58 M. Buijsen, op. cit. (n. 3), p. 7.
59 F. Fabbrini, op. cit. (n. 3), p. 31.
60 For more about this case, see: I. Tucak, A. Blagojević, n. 5, pp. 1150-1151.
61 R. Scott, op. cit. (n. 45), p. 6. For more on this topic, see: I. Tucak, A. Blagojević, n. 5, 

pp. 1147-1149.
62 R. Scott, op. cit. (n. 45), p. 7.
63 C. Zampas, J. M. Gher, op. cit. (n. 53), p. 279.
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words, when a state adopts regulations allowing abortion, it must also create a 
corresponding “procedural framework” whereby a pregnant woman will be able 
to actually exercise her right to access lawful termination of pregnancy (P. and S. 
v. Poland, paragraph 99).64 

This positive obligation of the state is also emphasized in several recent deci-
sions of the European Court of Human Rights, in the context of the right to con-
scientious objection (Steen v. Sweden, 2020; and Grimmark v. Sweden, 2020), in 
which the Court pointed out the state’s obligation to ensure that the health system 
functions in a way that prevents conscientious objection of medical professionals 
from interfering with services they are required to provide and to which patients, 
in this case women, are entitled.65 

In the light of recent events related to restricting the already rigid conditions 
for termination of pregnancy, and also considering the fact that cases against this 
state have established a violation of Article 3 of the Convention, i.e., prohibition 
of torture and inhuman or degrading treatment or punishment (which is, unlike 
Article 8, a non-derogable, absolute right), the case law of the European Court of 
Human Rights related to Poland deserves special attention.66 

To this date, Poland has lost important cases before this Court (R.R. v. Poland; 
Tysiąc v. Poland; and P. and S. v. Poland), in which, apart from the aforemen-
tioned Article 3, violations of Article 8 and Article 5 were found (the right to 
liberty and security).67 

Although the Polish authorities have been reminded on several occasions by 
the Committee of Ministers of the Council of Europe of their obligations to intro-
duce the necessary legal changes and adopt “clear and effective procedures for 
women to access lawful abortion”, there are still no results.68 At the beginning of 
2020, the European Court of Human Rights requested a statement from the Polish 
authorities regarding new cases concerning the inability to access lawful abortion 
(K. B. v. Poland; K.C. v. Poland; A.L.-B. v. Poland).69 

Unlike the European Court of Human Rights’ rich jurisprudence concerning 
abortion, the Court of Justice of the European Union has comparably few cases 

64 See also: D. Fenwick, ‘Abortion jurisprudence’ at Strasbourg: deferential, avoidant and 
normatively neutral?, “Legal Studies” 2014, Vol. 34, No. 2, p. 229; F. Fabbrini, op. cit. (n. 3), 
pp. 34-35; I. Tucak, A. Blagojević, op. cit. (n. 5), p. 1162.

65 I. Tucak, A. Blagojević, op. cit. (n. 5), pp. 1156-1158.
66 See more on cases against Poland in: I. Tucak, A. Blagojević, op. cit. (n. 5), pp. 1154-1157.
67 M. Bucholc, Abortion Law and Human Rights in Poland: The Closing of the Jurispruden-

tial Horizon, “Hague Journal on the Rule of Law” 2022, Vol. 14, No. 1, p. 79.
68 See, for example, Interim Resolution CM/ResDH (2021) 44, Execution of the judgements 

of the European Court of Human Rights Tysiąc, R. R. and P. and S. against Poland, adopted by 
the Committee of Ministers on 11 March 2021, available on: https://search.coe.int/cm/Pages/re-
sult_details.aspx?Objec-tID=0900001680a1bdc4, (accessed 4 April 2023). 

69 M. Buchloc, op. cit. (n. 67), p. 79.
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dealing with this matter.70 Notable examples are The Society for the Protection of 
Unborn Children Ireland Ltd v. Stephen Grogan and others (1991), in which this 
Court concluded that abortion constitutes a service for the purposes of EU law, 
and is thus subject to EU supervision,71 and Oliver Brüstle v. Greenpeace e. V. 
(2011), in which this court tackled the question of when life begins. In the latter 
case, the court concluded that a human cell may be considered a human embryo 
as soon as it is fertilized, but at the same time fell short of recognizing this defi-
nition as universally accepted, by expressly stating that this definition is provided 
“within the meaning of and for the purposes of the application of” Article 6(2)
(c) of the Directive 98/44/EC of the European Parliament and of the Council of 
6 July 1998 on the legal protection of biotechnological inventions (See Ruling of 
the Croatian Constitutional Court, 2017, paragraph 43). 

4. (IM)POSSIBLE EFFECTS OF THE DOBBS DECISION IN 
EUROPE

As we have pointed out above, Poland is a notable exception to the trend of lib-
eralization of abortion legislation in Europe. For women seeking abortion, the sit-
uation further deteriorated after a judgment by the Polish Constitutional Tribunal 
of 22 October 2020, which declared unconstitutional one of three legal exceptions 
to the ban on abortion. Abortion in cases of fetal abnormality has thus become 
illegal in Poland, but it remains available to women when the pregnancy is a result 
of the criminal offense of rape or incest, and when the pregnancy endangers the 
woman’s life or health. The judgment came into force on 27 January 2021.72

This has caused a backlash not only in Poland, but throughout Europe. In 
mid-2021, the European Court of Human Rights contacted the Polish authorities 
regarding new complaints received against Poland after the Tribunal’s Judgment.73 
In these complaints, the applicants claim that the judgment violates their rights to 
private life (Article 8 of the Convention for the Protection of Human Rights and 
Fundamental Freedoms) and to the freedom from degrading treatment (Article 3 
of said Convention).74 In the course of time, the Court received around 1,000 sim-
ilar complaints.75 We should note that the European Parliament, on 11 November 

70 See more about the jurisprudence of the European Court of Justice in: I. Tucak, A. Blago-
jević, op. cit. (n. 5), pp. 1158-1161.

71 F. Fabbrini, op. cit. (n. 3), p. 34.
72 M. Buijsen, op. cit. (n. 3), p. 324.
73 M. Buchloc, op. cit. (n. 67), p. 79.
74 M. Buijsen, op. cit. (n. 3), p. 324.
75 M. Buchloc, op. cit. (n. 67), p. 79.
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2021, adopted a special resolution dedicated to the first anniversary of the de facto 
abortion ban in Poland.76

In the context of conservative trends, another development of note is the 
recent turn of events in Hungary, a country where abortion before the 12th week 
of pregnancy has been legal since 1953, with an allowed exception in cases of fetal 
defects, in which women may abort even after that time limit.77 In September 
2022, however, the Hungarian government issued a decree obliging doctors to 
provide to women “a clearly identifiable indication of fetal vital signs”,78 before 
the abortion procedure is to begin. The effects of this change on women seek-
ing abortion remain to be seen. Its purpose, on the other hand, is clear: to deter 
women from having an abortion. The decree is modeled after the so-called “fetal 
heartbeat laws” in the United States, which require pregnant women to listen to 
an ultrasound monitor before the abortion procedure.79 

The fact remains that, despite these notable exceptions of Poland and possibly 
Hungary, Europe has, for decades, witnessed a continued trend toward liberaliz-
ing abortion legislation. However, the US Supreme Court’s ruling in the Dobbs 
case raised the question of the (im)possible influences of this decision on the said 
European trend.

In June 2022, the US Supreme Court overturned Roe v. Wade (1973), which 
guaranteed women the right to abortion as a constitutional right until “fetal via-
bility” (the moment when the fetus is capable of surviving outside the mother’s 
body), which effectively means that the right to abortion was constitutionally pro-
tected until the 23rd or the 24th week of pregnancy (Roe, 163–164). In the Dobbs 
v. Jackson Women’s Health Organization case, the US Supreme Court applied 
a “textualist and originalist approach to the Constitution” in terms of the exist-
ence of a constitutional right of women to abortion. According to the majority 
opinion in the Dobbs case, previous court decisions in matters of abortion were 
“egregiously wrong”,80 thereby justifying abandoning the rule of stare decisis 
and deciding that the Constitution does not confer a right to abortion. 

The Supreme Court has in this case questioned the constitutionality of the 
so-called Gestational Age Act, passed by the Mississippi Legislature in March 
2018, whereby the constitutionally allowed period for performing abortions was 
shortened from the first 23 or 24 weeks to 15 weeks of pregnancy. After the 

76 European Parliament resolution of 11 November 2021 on the first anniversary of the de 
facto abortion ban in Poland (2021/2925(RSP)), https://www.europarl.europa.eu/doceo/document/
TA-9-2021-0455_EN.html (accessed 11 June 2023).

77 O. Dyer, Hungary requires doctors to present women with fetal vital signs before abortion, 
“British Medical Journal” 2022, 378.

78 M. Buijsen, op. cit. (n. 3), p. 324.; O. Dyer, op. cit. (n. 77).
79 O. Dyer, op. cit. (n. 77).
80 M. Buijsen, op. cit. (n. 3), pp. 324-325.



270 IVANA TUCAK, ANITA BLAGOJEVIć

15th week, abortion was only allowed in exceptional cases of medical emergency 
or severe fetal abnormality.81 

The majority opinion in the Dobbs case stated that the decision in the Roe 
case resulted from the Supreme Court unjustifiably taking on the role of the leg-
islator, and thus endangering the democratic process.82 Many theoreticians of 
constitutional law find it questionable to interpret constitutional provisions on the 
basis of their authors’ intentions, exact wording, and history.83 Given that the US 
Constitution does not explicitly grant the right to abortion, the Supreme Court had 
to determine whether this right was implied. The majority opinion in the Dobbs 
case rejected the reasoning of precedent decisions, not only the aforementioned 
Roe case, but also the Planned Parenthood v. Casey case (1992), the latter recog-
nizing abortion as a liberty protected by the Due Process Clause of the Fourteenth 
Amendment.84 

The Dobbs ruling was soon met with a strong reaction by EU institutions and 
their leaders.85 In its resolution condemning the Dobbs case and the practice of 
impeding access to lawful abortion in some member states, the European Parlia-
ment called for the right to lawful and safe abortion to be included in the Charter 
of Fundamental Rights of the European Union.86

Despite fears of the effects of the Dobbs decision spilling over to the rest of 
the world, Europe in particular, recent events regarding the right to abortion in 
France, Malta, and San Marino do not testify to further hindering access to abor-
tion, but instead herald a new turn: France could soon become the first country in 
the world to include the right to abortion in its constitution. In February 2023, the 
French Senate approved a bill that should make this possible, after the National 
Assembly previously adopted it in November 2022, but with an interesting dif-
ference. The text approved by the Senate is an amendment to Article 34 of the 
Constitution, cited under Title V, the part that regulates the relationship between 
the parliament and the government and uses the word “freedom” of the woman to 
end her pregnancy. The text of the National Assembly, on the other hand, refers 
to Article 66 of the Constitution, under Title VIII – On Judicial Authority, and 
pertains to the judicial authority as a “guardian of the freedom of the individual” 

81 Ibid, p. 324.
82 Ibid., p. 325.
83 Ibid., p. 326.
84 Ibid., pp. 325-326.
85 I. Isailović, Dobbs in the EU: Not Just an American Story, VerfBlog, 2022, https://ver-

fassungsblog.de/dobbs-in-the-eu/ (accessed 20 January 2023).
86 European Parliament’s resolution on the US Supreme Court decision to overturn abortion 

rights in the United States and the need to safeguard abortion rights and women’s health in the EU. 
https://www.europarl.europa.eu/doceo/document/B-9-2022-0367_EN.html#_ftnref1 (accessed 
11 June 2023).
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(Article 66, paragraph 2), using the term “right” of the woman to end her preg-
nancy.87 

In Croatia, similar initiatives appeared from some of the opposition parties. 
The opposition’s Social Democratic Party club of representatives has been par-
ticularly active in this regard. On 30 September 2020, it has submitted a pro-
posal for a more liberal law on the medical procedure of abortion, requesting its 
enactment under urgent procedure,88 and in July 2022, together with other left 
and liberal parties, asked for the inclusion of the right to abortion in the Croatian 
Constitution.89 

In Croatia, despite a liberal legal framework, and as a result of a considerable 
share of medical professionals citing conscientious objection to performing abor-
tions, access to lawful and safe abortion is brought into question.

In September 2022, the parliament of the microstate San Marino lifted the 
complete ban on abortion, following a referendum in which 77 percent of citizens 
voted to allow abortion before the 12th week of pregnancy.90 This Catholic coun-
try had previously criminalized abortion in all circumstances. After it lifted the 
ban, only Malta and Andorra remain among countries in which abortion is ille-
gal.91 However, the Maltese parliament is currently also considering lifting the 
absolute ban on abortion,92 and is discussing an amendment to the Criminal Code 
that would allow abortion in cases where there is serious danger to the mother’s 
life and health.93 

In conclusion, the process of liberalizing European abortion legislation con-
tinues. This has still not convinced the European Court of Human Rights to rec-

87 Radio France Internationale (RFI), France a step closer to adding abortion rights to con-
stitution, 2023, https://www.rfi.fr/en/france/20230202-france-moves-closer-to-adding-abortion-
rights-in-constitution-after-senate-approves-text (accessed 11 April 2023).

88 Hrvatski sabor, Prijedlog zakona o medicinskom postupku prekida trudnoće, s Konačnim 
prijedlogom zakona, 2020, https://sabor.hr/sites/default/files/uploads/sabor/2020-10-01/100508/
PZ_35.pdf (accessed 11 April 2023).

89 Hrvatska radio televizija, Lijeva oporba i liberali traže da se pravo na pobačaj uvrsti u 
Ustav, 2022, https://vijesti.hrt.hr/hrvatska/lijeva-oporba-salje-zahtjev-za-promjene-ustava-traze-
da-se-uvrsti-pravo-na-pobacaj-8402579 (accessed 11 April 2023).

90 M. Buijsen, op. cit. (n. 3), p. 333; Euronews, San Marino legalises abortion, one year after 
landmark referendum, 2022, https://www.euronews.com/2022/09/01/san-marino-legalises-abor-
tion-one-year-after-landmark-referendum (accessed 11 April 2023).

91 Euronews, op. cit. (n. 90)
92 M. Buijsen, op. cit. (n. 3), p. 333
93 M. Calleja, Fearne expects abortion bill amendments to pass before summer, 2023, https://
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pass_before_summer (accessed 11 June 2023); Agence France-Presse, Woman in Malta charged 
in court for having abortion, 2023, https://www.theguardian.com/world/2023/jun/01/woman-mal-
ta-charged-in-court-for-having-abortion-pro-choice-condemn-rare-enforcement-total-ban-termi-
nation (accessed 11 June 2023).
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ognize the right to abortion as a right protected by the European Convention. Its 
most recent decision testifies as much. 

In early June 2023, in the case of A.M. and Others v. Poland (application 
No. 4188/21, 4957/21, 5014/21, 5523/21, 5876/21, 6114/21, 6217/21, 8857/21), which 
dealt with restrictions to the right to abortion in Poland in cases of fetal abnor-
malities, as mentioned at the beginning of this section of the paper, the European 
Court of Human Rights has unanimously declared the applications inadmissi-
ble in its final decision     . The case concerned eight applications by Polish citizens 
born between 1980 and 1993, who cited violation of Article 8 of the Convention 
(respect for private and family life) , stating that they are, as women of childbear-
ing age, potential victims of the new Polish legislation. The Court explained in its 
decision that “the applicants had failed to provide any convincing evidence that 
they had been at real risk of being directly affected by the amendments introduced 
by the Constitutional Court’s judgment of 22 October 2020. In particular, they 
had not provided any medical evidence or evidence as to their potentially running 
a higher risk of foetal abnormalities. Nor had they produced any documents relat-
ing to their personal circumstances, making it impossible to assess their individ-
ual situations”.94

In response to the applicants’ claims that prohibiting abortion in cases of fetal 
abnormality poses a risk to their life and health, the Court pointed out that Poland 
still has a law in force from 1993, which allows abortion in cases where the moth-
er’s life and health are threatened (section 4a (1)1 of the 1993 Act).

The Court thus concluded that the change in the Polish legislative framework 
regarding abortion could have “consequences for the applicants which were hypo-
thetical, and were too remote and abstract for them to arguably claim to be ‘vic-
tims’ within the meaning of Article 34”.

We have yet to see how the situation will unfold concerning the remaining 
1,000 cases against Poland after its removal of the possibility of abortion in case 
of fetal abnormalities.

5. CONCLUDING REMARKS

Although abortion in Europe was in the exclusive purview of individual states 
until the 1990s, European courts, particularly the European Court of Human 
Rights, have gradually developed a series of “substantive checks and procedural 

94 European Court of Human Rights (2023). Group of abortion rights cases against Poland de-
clared inadmissible, press release. URL: [https://www.politico.eu/wp-content/uploads/2023/06/08/
Decision-A.M.-v.-Poland-eight-abortion-rights-cases-inadmissible.pdf] (accessed 30 June 2023).
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balances”,95 which limit the freedom of member states in this area. With time, 
a “solid jurisprudential framework” was created,96 requiring states to ensure ade-
quate procedural mechanisms that safeguard the right to abortion from becoming 
illusory, but in reality, many problems of “complexity and inconsistency” per-
sist97 in this area, and many theoretical and practical aspects of the issue of abor-
tion remain unresolved.98 

Member States have a great deal of autonomy in the legal regulation of abor-
tion, but once abortion is legalized, they are obliged to create an effective proce-
dural framework. However, focusing on these procedural aspects, while avoiding 
tackling substantial questions, such as when life begins and whether a pregnant 
woman has the right to abortion, is legitimate ground for criticism of the Euro-
pean Court of Human Rights’ approach.99 

Incoming cases before the European Court of Human Rights against Poland 
are an opportunity for this Court to take a step forward. In this context, it would 
be wise to consider the critical remarks of some authors who suggest, for exam-
ple, that this Court should establish that states with restrictive abortion regimes 
directly discriminate against women, because they subject them to different 
treatment simply because only women can be pregnant.100 Others suggest that, in 
its abortion-related decisions, the European Court of Human Justice should not 
give states such a wide margin of appreciation in terms of interpreting Conven-
tional standards, but only in implementing these standards, and that its decisions 
should not be informed by consensus, but by the values of autonomy, dignity, and 
equality.101 

In any case, strengthening the European human rights framework by rec-
ognizing the right to abortion as a fundamental right on the European level,102 
which requires a more active involvement of European courts, hand in hand with 
liberalizing national abortion legislations, seem like the only possible structural 
answers to threats to a “substantive vision of equality”,103 which every state and 
the European community at large are obliged to protect.

A final point to note is that the weakening of the right to abortion before the 
European Court of Human Rights is not possible in the way it occurred with the 
US Supreme Court. As pointed out by Buijsen, the European Court of Human 

 95 F. Fabbrini, op. cit. (n. 3), p. 35.
 96 Ibid., p. 34.
 97 Ibid., p. 35.
 98 For more on this topic, see: I. Tucak, A. Blagojević, op. cit. (n. 5), pp. 1161-1169.
 99 For more on this topic, see: I. Tucak, A. Blagojević, op. cit. (n. 5), pp. 1161-1169.
100 D. Fenwick, op. cit. (n. 64), p. 235.; I. Tucak, A. Blagojević, op. cit. (n. 5), p. 1170.
101 I. Radačić, I., The margin of appreciation, consensus, morality and the rights of vulnerable 

groups, “Zbornik Pravnog fakulteta Sveučilišta u Rijeci” 2010, Vol. 31, br. 1., p. 600; I. Tucak, 
A. Blagojević, op. cit. (n. 5), pp. 1168-1169.

102 I. Tucak, A. Blagojević, op. cit. (n. 5), p. 1170.
103 I. Isailović, op. cit. (n. 85), p. 3.
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Rights may not, like the US Supreme Court, proclaim its own decisions as “egre-
giously wrong” (Dobbs, 44), because, by its own standards, the European Court 
of Human Rights considers all of its decisions correct. Interpretation and applica-
tion of the Convention is done “in the light of present-day conditions”.104 In other 
words, historical and textual methods carry little weight, giving way to the dom-
inant “dynamic” and “evolutive” methods in seeking to achieve “the object and 
purpose” of the European Court of Human Rights.105 The intentions of its authors 
have, in terms of interpreting the Convention, always been fairly insignificant.106 
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I. WHY RE-READING

The point of departure is, and must be, that the Bible as a whole and the Pen-
tateuch, in particular, are texts, based on and infused with a patriarchal Weltan-
schauung. It is in many ways an anti-feminist text. No apologetics can or should 
obscure this reality. Given the huge influence of the Bible on Western civilization 
it accounts for many of the attitudes which prevailed and still prevail in our soci-
eties, including secular societies (which is most of Europe). Since the Pentateuch 
is in large part Nomistic, this Weltanschauung has also permeated into language 
and into law. The most striking example of this Biblical prejudice, disconcerting, 
is that Revelation at Sinai and the Covenant were addressed to men (Ex. 19:15).

For the secular and scientific readership, this is not a particularly troubling or 
at least not an unexpected issue. The Bible, great literature as it might be, is the 
product of human minds and human hands. Human minds and human hands are 
located in specific historical, social and cultural contexts just as, say, we find in 
the Iliad and Odyssey. As such it reflects the cultural habits and moral sensibil-
ities of such contexts. And since these, across time and across space, have been 
predominantly patriarchal, there is nothing to marvel that they are reflected in the 
Biblical narratives. 

The religious reader, however, is faced with a dilemma. In its most classical 
form, it presents itself when contemporary moral sensibilities find themselves at 
odds with Biblical normativity. It is a dilemma which, as is well known and end-
lessly explored, does not lend itself to easy solutions. If we are to automatically 
prefer our contemporary sensibilities and displace Biblical normativity when such 
a conflict presents itself, we are, willy nilly, giving proof to the Lockian and 
Freudian proposition: It was not God who created men and women, but it is men 
and women who created God both as a means for giving meaning to one’s life as 
well as to use the alleged divine authority to legitimate human-made norms and 
moral propositions. 

One of the classical attempts in religious thinking to resolve this classical 
dilemma is the notion that the Almighty endowed His (his? her?) human crea-
tions with the faculty to discern between good and evil and as such these deter-
minations are part of the revealed creative design. But grant me that this is far 
from a perfect solution and is persuasive mostly to those already convinced. It 
may work well when there is no explicit revealed Biblical norm. The non-reli-
gious might just shrug and say, often condescendingly: “If you wish to imbue, 
say, Kantian autonomous ethics with a transcendental divine aura, may your god 
bless you.” But we know the limitations to this solution and particularly two: 
First, when religious authorities grapple with finely balanced moral dilemmas 
they oftentimes resort to the authority of the decisor who is sometimes said to be 
guided by divine inspiration. And, second, what does one do when our God given 
faculty of moral discernment conflict with explicit Biblical normativity? 
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The dilemma is perhaps more acute for observant and pious Jews than it is for 
Christians because a great many of the conflicts between explicit Biblical norms 
and contemporary moral sensibilities derive from the Law of Moses (Nomos) 
which, in Christian faith was fulfilled through Jesus, and became obsolete under 
the New Covenant. But when it comes to Patriarchy and gender equality, the New 
Testament can be, as is well known, as challenging as the Old Testament. When 
we read in Gen. 1:27: “So God created man in his own image, in the image of God 
created he him; male and female created he them” – (a radical statement of equal-
ity), we almost immediately find: “[Y]our desire shall be for your husband and he 
shall rule over you.” (Gen. 3:16).

Or when St Paul teaches in Galatians 3:28: “There is neither Jew nor Greek, 
there is neither bond nor free, there is neither male nor female: for ye are all one 
in Christ Jesus.” – (another radical statement of equality) – we find, by the same 
Paul: “As in all congregations of the Lord’s people, Women should remain silent 
in the churches, They are not allowed to speak, but must be in submission, as the 
Law says.” (Cor.14:33-35).

The fundamental statements of equality become thus exceptions which prove 
the rule – statements which were subsumed, forgotten, and twisted, but with little 
impact on the ensuing civilization including within religious civilization. 

How, then, does the religious reader, or should the religious reader, under-
stand, Imitatio Dei – the wish (and command) to walk in the ways of the Lord – 
when these ways seem to clash with contemporary moral sensibilities? Do I follow 
my divinely endowed faculties of moral discernment, or the logos of Biblical nar-
rative? Or put differently, how should one read these morally challenging texts? 

Let me reassure and reader who has endured my text so far: I am not about to 
offer some ingenious original solution to this dilemma. Indeed, I would suggest 
that like similar challenging dilemmas (such as the tension between the religious 
belief in an Omniscient God which suggests determinism, and another founda-
tional religious belief in free choice and moral agency) the very need of grappling 
with these issues is the lot of homo religiosus and is part of the phenomenology 
and experience of the life of the faithful. 

Instead, I want to suggest an additional way (and of course, here too, I make no 
claim to originality) of framing the dilemma and propose that in this very framing 
there is a seed if not of a solution but at least of a different way of thinking about 
the issue. In order not to transgress on interreligious sensibilities my analysis 
henceforth will be limited to my reading and understanding of the so-called Old 
Testament. 

Whether through the living and inerrant word of God or through human cre-
ation divinely inspired, the Biblical narrative emerged as a normative text given 
at a specific historical moment and addressed to a human community existing at 
that moment. In many ways, not least in the understanding of the very notions of 
the Divine, of Holiness and the Sacred it was a revolutionary message eventually 
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reduced to Scripture. The very ontology of Abrahamic Monotheism – One God, 
Transcendent (yet immanent in His creation and at moments of revelation) and 
Covenantal was new, antithetical to previous experiences (consider the experi-
ence of religion of the Israelites in Egypt), and extremely challenging (consider the 
speed and ease with which, when Moses disappeared up the Mountain, a Golden 
Calf was created). Abrahamic monotheism is revolutionary. Abrahamic monothe-
ism is hard. Abrahamic monotheism often goes against human natural desires and 
instincts. Go too fast and the Covenant is destined to failure as forty years in the 
desert demonstrated. 

So, for example, we find in Exodus elaborate Nomos on the right way to 
handle slaves in full contradiction with the very message of exodus from slavery 
to liberty in the very same text. The slavery rules may be enlightened, perhaps, 
compared to then-contemporary practices, but sanctioning slavery nonetheless. 
It might have been just too much to expect a slave mentality to change overnight 
or even over forty years…1 Animal sacrifice, a fairly primitive manner (in my 
view) of relating to the Almighty might fall into the same category. Limited in 
Mosaic Nomos in the manner, time, and place it could happen but not excluded 
until the fall of the Temple. In some ways the clash between the grand statements 
of principle such as we saw in Genesis and Paul and the subsequent retreat from 
them in detail is but an example of the clash between the eternal ideal and the art 
of the possible. This should not be a recipe for an easy dismissal of any nomistic 
norm which does not appeal to us by regarding it as historically contextual. But 
the fact that both types of norms are scripturally valid imposes a constant her-
meneutic imperative towards reconciliation. Religious authorities over the mil-
lennia have recognized such and acted, explicitly or sub silentio, in this manner. 
The claims made on both sides of this divide (orthodoxy v progress) to be more 
authentically ‘scriptural’ are hard to justify. As long as both positions are taken 
with the good faith and the good Faith of honoring the almighty and walking in 
his way, and not as camouflage for pre-religious commitments, both may be con-
sidered the “living word of God”. 

This very hermeneutic tension between the grand principle and its specific 
actuation in time and place – both of which have significant normative weight 
– almost cries for, even mandates re-exploration, re-interpretation, and re-harmo-
nization. One can do such in a more “conservative” manner or a more “liberal” 
manner, but no one can escape such if the Biblical narrative is not to descend into 
an archeological artifact. 

In this essay, I will not explore the clash of explicit norms but focus on nar-
rative within which are embedded social and spiritual sensibilities as we saw in 

1 And indeed, pious church-going slave holders in the American Southern states and in So-
uth Africa relied explicitly on such texts to legitimate (and assuage their consciences, perhaps) the 
practice as divinely permitted – disregarding in the process endless authoritative interpretations 
which indicated that the Exodus law was not relevant to contemporary conditions. 
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the two examples I brought above from the story of creation and the revelation at 
Sinai. My focus will be on the narrative of Adam and Eve seeing how fundamen-
tal they have been in instilling patriarchal sensibilities – Eve, a woman, the author 
of Original Sin, the temptress of Man, the precipitator of the Fall. 

For the dwindling community of the faithful, who regard the Bible as contain-
ing eternal wisdom and some pithy transcendental truths, it is possible and, in my 
view, necessary (and I am certainly not the first, second, or third to suggest this) 
to see below the surface a much more nuanced Weltanschauung to the standard 
patriarchal stereotype, a worldview which privileges the role of women in unex-
pected, and decisive, ways.

Nota bene: This is not to say, “if you only read carefully, it is not a patriarchal 
text.” It is. But a focus on these below-the-surface readings enables us to discover 
or highlight not simply that women played a much more decisive role than would 
appear (and not simply underscoring so-called female virtues like care, love and 
support, the usual patriarchal apologetic) but also a deeper understanding of the 
underlying Biblical theology. 

Put starkly, I will argue that Eve’s transgression, and transgression it was, 
was not only a Fall but also, at one and the same time, an Ascent. And that it is to 
Eve that we owe the completion of human creation (or the creation of humans) as 
moral agents, defining our humanity and a condition for Imitatio Dei within the 
Abrahamic Monotheism that the Bible ushered forth. 

II. THE HUMAN SUBJECT AS HOMO RELIGIOSUS

Only fools – and there are quite a few of them – take a literalist approach 
to Genesis and the creation narrative and regard it as a source of, say, physi-
cal or geological knowledge. One may believe that the world was created by the 
Almighty or hold that it is impossible to understand the emergence of human con-
scientiousness in Darwinian terms,2 without calculating the date of creation, to 
some 5781 years ago or taking as literal truth the sequence or duration of creation 
and evolution of our universe.3 

2 Cf. T. Nagel, Mind and Cosmos: Why the Materialist Neo-Darwinian Conception of Na-
ture is Almost Certainly False, New York 2012. While effectively undermining Darwinian ex-
planations of the emergence of human consciousness, Nagel is careful to distance himself from 
a religious explanation for creation and human consciousness. 

3 More often than not, analytical philosophers and materialistic scientists assume that the 
scientific truth is a single concept of human truth. However, there is a reality in the world, which 
came into being, that is not material. For example, as Thomas Nagel has convincingly demonstrat-
ed, it is impossible to explain, by analytical tools of material science, the formation of the human 
mind. See T. Nagel, Mind and Cosmos: Why the Materialist Neo-Darwinian Conception of Nature 
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The premise of this essay is that the story of Adam and Eve is like an overture 
to the ensuing Genesis narrative and folding into it, inter alia, an invitation for 
reflection on two fundamental issues: The biblical view of what it means to be 
a human being in this world and, in turn, what it means to be a religious human 
being.4

Adam and Eve are minor characters in Genesis, a book dominated by the 
grand epic of the House of Abraham – a narrative with the grandeur and span of 
an Iliad or an Odysseus. Adam, Eve, Cain, Abel, Noah pass before our eyes or 
ears in quick succession, a pre-history – rapidly told – to a narrative which finds, 
from a literary perspective, its rhythm once Abraham sets on his way from Mes-
opotamia to Canaan, that is, the Land of Promise. 

And yet, for all its paucity of detail and paper-thin characterization, their 
story is and has been rooted deep in Western Civilization. In part, this is because 
of its overt, almost vulgar, etiology. Want to know why birth giving is so painful? 
Why we hate and fear serpents? Why, for most, making a living is so tough – you 
have a story, a culprit, a reason.5 

For most of us these answers are unsatisfactory, a disappointing etiology. In 
dismissing these answers, we should acknowledge that the metaphysical yearn-
ing, and often despair, behind the questions to which the surface narrative gives 
the unsatisfactory answers, is as searching today as it was at the beginning of 
time. We should also acknowledge that a text that is timeless and meant to speak 
to all, will, by necessity, have to speak in multiple voices and nuances. The sur-
face of the text is just that: Its surface.6

is Almost Certainly False, New York 2012. In this respect, consider also Luigi Giussani’s cogent 
discussion of human reason and openness to the totality of reality from a Christian perspective in 
The Religious Sense (transl. by J. Zucchi), Montreal/Kingston 1997.

4 To some extent, the use of the word “religious” in the biblical context is admittedly anach-
ronistic, because the existence of the divine was taken as a given in antiquity, and, accordingly, 
for the biblical mind, the notion of secularism or atheism was inconceivable. Here, I use the word 
“religious” in the relational sense – the religious human being not only recognizes the existence 
of the divine but takes the attunement to that dimension of reality as constitutive to one’s own 
existence. For the category of secularism, consider C. Taylor, A Secular Age, London/Cambridge, 
Mass. 2018.

5 H. Gunkel, The Legends of Genesis: The Biblical Saga and History (transl. by H. Carruth), 
New York 1964. 

6 My approach to the Bible, at least in this essay, resonates with Leon Kass’s “wisdom-seek-
ing” approach which examines biblical texts in a philosophical spirit. Consider L. R. Kass, The 
Beginning of Wisdom: Reading Genesis, Chicago 2003, esp. pp. 1–21, where he explains his in-
terpretive approach. Among the normative analyses of the Eden story, one may want to consider 
the following: I. Kant, Conjectural Beginning of Human History, (in:) L. W. Beck (ed.), On His-
tory: Immanuel Kant (transl. by L. W. Beck, R. E. Anchor and E. L. Fackenheim), London/New 
York 1963, pp. 53–68; M. Wyschogrod, Sin and Atonement in Judaism, (in:) F. E. Greenspahn 
(ed.), The Human Condition in the Jewish and Christian Traditions, Hoboken 1986, pp. 103–128; 
S. A. Geller, The Garden of the Self, (in:) Sacred Enigma: Literary Religion in the Hebrew Bible, 
London/New York 1996, pp. 157–67. For an overview of the story of Adam and Eve in the Bible 
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 The deep rootedness of the story of Adam and Eve in our culture and civiliza-
tion is, thus, not to be found in its direct, expressed etiology. After all, we do not 
have to give any purchase to the world of the jealous, capricious, lecherous Gods 
and Goddesses of Greek Mythology, to accept that the very best of Sophocles 
or Euripides contain deep reflections on the human condition. It is in that sense 
that the opening chapters of Genesis – the story of the first transgression (The 
Fall and Original Sin in the Christian tradition) makes a claim on our collective 
consciousnesses.

In its broad outline, the story will be remembered by most. We first learn of 
the creation of the universe and the positioning of man and woman within it. We 
then learn of the specific and explicit imposition of the very first normative com-
mand: “And God commanded the human …of the tree of the knowledge of good 
and evil, you must not eat of it!” (Genesis 2:17). 

Transgression – The Fall – inevitably follows and with it punishment: The 
banishment from the Garden of Eden into the world as we know it. A world in 
which the very gift of life is mixed with the pain of birth, the sorrows of existence, 
and inexorable death – Paradise Lost.

It is worthwhile recalling the majestic text in extenso not simply because of 
its inimitable grandeur as a literary text but also because in the narrative of this 
well known story are hidden tensions and suggestions which simply cry out for 
exegesis – the stuff of lawyers – which, in turn, may yield challenging results. 

After completing the creation of heaven and earth, of night and day, of fauna 
and flora and of all other living creatures, Genesis 1 continues:7

26And God said, Let us make man in our image, according to our likeness: let them 
have dominion over the fish of the sea, over the fowl of the air, and over the cattle, 
over the whole earth and over every creeping thing that creeps upon the earth. 27So 
God created man in His own image; in the image of God He created him; male and 
female He created them. 28Then God blessed them, and God said to them, “Be fruit-
ful, and multiply, and replenish the earth, and subdue it ….” 29And God said, “See, 
I have given you every herb bearing seed, which is on the face of all the earth, and 
every tree, whose fruit yields seed; to you it shall be for food . . .”

Let us note for future reference two important elements in this fragment from 
the narrative of Genesis 1: 

● The divine design for the creation of man – male and female – was that he 
and she would be in God’s image, after God’s likeness. It was that which 
God wished.

● The text also suggests that even in their “Pre-Fall” period, they were blessed 
with the capacity to procreate.

and in Jewish and Christian sources, see G. A. Anderson, The Genesis of Perfection: Adam and 
Eve in Jewish and Christian Imagination, Louisville 2001.

7 I have emphasized in bold those phrases which will be picked up later in the analysis. 
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Genesis 2 retells the story and complicates things. 
4This is the story of the heavens and of the earth when they were created, in the day 
that the Lord God made the earth and the heavens, 5before any plant of the field was 
in the earth and before any herb of the field had grown. For the Lord God had not 
caused it to rain on the earth, and there was no man to till the ground. 6But a mist 
went up from the earth and watered the whole face of the ground. 7And the Lord 
God formed man of the dust of the ground, and breathed into his nostrils the breath of 
life; and man became a living being. 8And the Lord God planted a garden eastward 
in Eden; and there He put the man whom He had formed. 9And out of the ground the 
Lord God made every tree grow that is pleasant to the sight and good for food. The 
tree of life was also in the midst of the garden, and the tree of knowledge, good and 
evil.

And then:
16And the Lord God commanded the man, saying, “Of every tree of the garden you 
may freely eat: 17but from the tree of the knowledge, good and evil, you shall not eat, 
for in the day that you eat of it you shall surely die.” 18And the Lord God said, “It is 
not good that the man should be alone; I will make him a help meet for him.” 19And 
out of the ground the Lord God formed every beast of the field, and every fowl of 
the air, and brought them to Adam to see what he would call them. And whatsoever 
Adam called every living creature, that was its name. 20So Adam gave names to all 
cattle, and to the fowl of the air, and to every beast of the field. But for Adam there 
was not found a helper comparable to him. 21And the Lord God caused a deep sleep 
to fall on Adam, and he slept: and He took one of his ribs, and closed up the flesh 
in its place. 22Then the rib which the Lord God had taken from man, He made into 
a woman, and He brought her to the man. 23And Adam said: 

“This is now bone of my bones 
And flesh of my flesh: 
She shall be called Woman, 
Because she was taken out of Man.” 

24Therefore a man shall leave his father and his mother, and be joined to his wife, and 
they shall become one flesh. 25And they were both naked, the man and his wife, and 
were not ashamed.

There are some marked differences in the narrative of Genesis 1 and Gen-
esis 2. In interpreting these differences I eschew, respectfully of course, the 
temptation to resort to the documentary hypothesis of biblical criticism or to the 
equally intriguing analyses of comparative religion and culture as a way of rec-
onciling the differences. I do so because those approaches examine the text, more 
often than not, from the outside and do not privilege it with any inherent norma-
tivity. It may be very interesting to find out if it really was William Shakespeare 
who wrote King Lear. But I am more interested in the play itself regardless of its 
true historical author. 
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Thus, I shall follow the traditional approach of treating the text of Genesis as 
a coherent composition, even if the result of an inspired redactor, and as such, the 
whole puzzling economie of which must be regarded as part of its message. It is 
the hermeneutics of the great medieval Sages of Spain and North Africa which 
will inform much of my discussion – a hermeneutic which, whilst profoundly 
respectful of the text, is by no means literalist.8 

One traditional way, then, of reconciling Genesis 1 and 2 is to regard Gene-
sis 2 as simply a more detailed description of the general story stated in the first 
chapter, recapitulating some elements but then continuing to give more detail in 
relation to one aspect, namely, the creation of the human species. Though not 
without textual difficulties this approach is plausible enough. Note, for example, 
the natural way in which the first four verses of Genesis 2 follow the narrative of 
Genesis 1. Thus, if in Genesis 1 we read simply, “So God created man in His own 
image; in the image of God He created him; male and female He created them,” in 
Genesis 2 we find the more elaborate tale of how that came about.9 

Important to this way of reading is not to regard Genesis 1 and Genesis 2 as 
alternatives but as complimentary. Thus, for example, it would be an aberration 
to this approach to argue that the notion that humans were designed in the image 
of God no longer applies to the tale in Genesis 2 because it is not there explicitly 
stated. 

The transgression and punishment follow in the painfully cryptic prose of 
Genesis 3:

1Now the serpent was more subtle than any beast of the field which the Lord God 
had made. And he said to the woman, “Has God indeed said, ‘You shall not eat of 
every tree of the garden’?” 2And the woman said to the serpent, “We may eat from 
the fruit of the garden’s trees; 3but from the fruit of the tree which is in the midst of 
the garden, God has said, ‘You shall not eat it, nor shall you touch it, lest you die.’” 
4And the serpent said to the woman, “You shall not surely die. 5For God knows that 
in the day you eat of it your eyes will be opened, and you will be like God, knowing 
good and evil.” 6And when the woman saw that the tree was good for food, that it was 
pleasant to the eyes, and a tree desirable to make one wise, she took of its fruit and 
ate. She also gave to her husband with her, and he ate. 7Then the eyes of both of them 

8 My approach is thus holistic and philosophical: I seek to explore the existential values em-
bodied in biblical texts according to their inherent logic and principle. For similar approaches with 
different levels of sophistication, consider, e.g. H. S. Kushner, Book of Job: When Bad Things 
Happened to a Good Person, New York 2012; T. F. Kensky, Reading the Women of the Bible: 
A New Interpretation of their Stories, New York 2013; M. Halbertal and S. Holmes, The Beginning 
of Politics: Power in the Biblical Book of Samuel, Princeton 2017.

9 I am well aware that the chapter divisions in modern Bibles are not ancient (hence, not in-
trinsic to biblical literature) but are the work of Cardinal Stephen Langton, the medieval Archbish-
op of Canterbury. I am equally mindful that it is a commonplace of biblical scholarship to divide 
the first three chapters of Genesis into 1:1–2:4a (creation of the world) and 2:4b–3:24 (creation of 
man and woman).
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were opened, and they knew that they were naked; and they sewed fig leaves together 
and made themselves loincloths. 
8And they heard the sound of the Lord God walking in the garden in the cool of 
the day, and Adam and his wife hid themselves from the presence of the Lord God 
among the trees of the garden. 9Then the Lord God called to Adam and said to him, 
“Where are you?” 10So he said, “I heard the sound of You in the garden, and I was 
afraid because I was naked; and I hid myself.” 11And He said, “Who told you that you 
were naked? Have you eaten from the tree of which I commanded you that you should 
not eat?” 12Then the man said, “The woman whom You gave to be with me, she gave 
me of the tree, and I ate.” 13And the Lord God said to the woman, “What is this you 
have done?” The woman said, “The serpent deceived me, and I ate.” 
14So the Lord God said to the serpent: “Because you have done this, you are cursed 
more than all cattle, and more than every beast of the field; on your belly you shall 
go, and you shall eat dust all the days of your life. 15And I will put enmity between 
you and the woman, and between your seed and her seed; he shall bruise your head, 
and you shall bruise his heel.” 
16To the woman He said: “I will greatly multiply your sorrow and your conception; 
In pain you shall bring forth children; your desire shall be for your husband, and he 
shall rule over you.” 
17Then to Adam He said, “Because you have heeded the voice of your wife, and have 
eaten from the tree of which I commanded you, saying, ‘You shall not eat of it’: 
“Cursed is the ground for your sake; in toil you shall eat of it all the days of your life. 
18Both thorns and thistles it shall bring forth for you, and you shall eat the herb of the 
field. 19In the sweat of your face you shall eat bread till you return to the ground, for 
out of it you were taken; for dust you are, and to dust you shall return.” 
20And Adam called his wife’s name Eve, because she was the mother of all living. 
21Also for Adam and his wife the Lord God made tunics of skin, and clothed them. 
22Then the Lord God said, “Behold, the man has become like one of us, to know 
good and evil. And now, lest he put out his hand and take also of the tree of life, and 
eat, and live forever”23 – therefore the Lord God sent him out of the garden of Eden 
to till the ground from which he was taken. 24So He drove out the man; and He placed 
cherubim at the east of the garden of Eden, and a flaming sword which turned every 
way, to guard the way to the tree of life.

III. THE EDEN STORY—TWO NORMATIVE CHALLENGES

Even the most perfunctory reading of these texts reveals some deep problems. 
I am interested mostly in the normative ones, two in particular. Foremost among 
them in my view is the following: Adam and Eve are put in the garden and forbid-
den from eating from the tree of knowledge, good and evil. At face value, then, 
they are deprived of a deontological sensibility. They lack the knowledge of good 
and evil which, in all our legal and moral systems, is a condition for culpable 
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behavior. If they could not tell the difference between right and wrong, why such 
fierce, uncompromising and eternal punishment for their transgression? Are not 
Adam and Eve, prior to eating from the tree of knowledge, the ultimate example 
of, say, a child or the insane not having the ability to distinguish good from evil? 
Where was their mens rea? Would any human judge mete out such punishment? 
Could we not, echoing Abraham, wonder “Shall not the Judge of all the earth 
Himself not do justice?” (Genesis 18:25). 

Accentuating the problem is the fact that the prohibition is hardly part of, 
say, some notion of natural law. We can find Cain culpable even if he was not 
explicitly commanded not to kill, because we may attribute to the human con-
dition – post Adam and Eve(!) – the ability to discern that murder is wrong. But 
the wrongness of eating from the forbidden tree does not have quite that moral 
sharpness. It is at most about obedience for the sake of obedience, about authority 
rather than moral discernment.

The second major normative challenge is the following. It is another grand 
principle of justice that there must be proportionality between crime and punish-
ment. Does, in this case, the punishment fit the crime? What was so grave in the 
transgression to merit such profound a punishment? They stole a cookie from the 
cookie jar. A slap on the hand perhaps, not eternal punishment, life imprisonment. 
It is not, to my mind, self-evident what was so awful in their transgression to 
merit such an overwhelming punishment. It requires explanation. 

There are other difficulties too. Is there, to mention but one, not a problem 
with the statement “for in the day that you eat of it you shall surely die” (Genesis 
2:17). Is not the serpent on to something when he tells the woman that this will not 
come to be? Was he not, after all, proven right? These are obvious questions for 
which I claim no originality but still worth revisiting.10 

And, to mention another, if it is God’s fear that having eaten from the tree of 
knowledge, man will now eat from the tree of life and live forever (suggesting that 
even in the Garden of Eden he was not destined for immortality), in what sense 
is the notion of “to dust you shall return” (Genesis 3:19) so dramatic? Adam was 
created, we were told, from soil and presumably, his preordained death would 
return him to that same soil.

We could prolong the list, but the key to all these fundamental questions lies 
in the first two: The apparent tension between deontological innocence and terri-
ble punishment. Resolve that, and all the others lose much of their bite. And these 
two questions, in turn, are germane to the two fundamental issues announced in 

10 For the serpent in the Garden of Eden and its background, see J. Day, From Creation to Ba-
bel: Studies in Genesis 1–11 (LHBOTS 592), London/New York 2013, pp. 35–37. On the motif of 
serpent in the Hebrew Bible, consider, e.g., K. R. Joines, Serpent Symbolism in the Old Testament, 
Haddonfield 1974. See also R. W. L. Moberly, Did the Serpent Get It Right?, “Journal of Theolog-
ical Studies” 1988, Vol. 39, pp. 1–27. 
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the opening of this essay: What, in the biblical view, is it to be a human being, and 
what is it to be a religious human being? 

IV. THE TREE OF KNOWLEDGE – WHAT KNOWLEDGE?

One of the most traditional ways to deal with the first problem is to recast the 
meaning of the knowledge which the tree of knowledge would bestow.11 In this 
reading it was carnal knowledge (or rather the knowledge of carnal knowledge) 
which came with the fruit of the tree and not deontological sensibility at all.12 

It is a reading that makes a lot of textual sense. The reaction of these two 
humans upon eating the forbidden fruit supports this traditional rendering: They 
suffer sexual embarrassment and clothe themselves. The word “knowledge,” 
simpliciter, is, after all, one of the most common expressions of carnality in 
the biblical text. So why not the tree of knowledge as the fountain of carnality? 
Endearingly, as soon as they are out of the garden the first thing we learn of them 
is that they indulged their newfound knowledge of carnality. Immediately follow-
ing the narrative of Genesis 3, we find in Genesis 4:1: “And Adam knew [!] Eve 
his wife; and she conceived, and bare Cain, and said, I have gotten a man from 
the Lord.” Finally, the serpent as a phallic symbol is one of the most celebrated 
cliches of a genre, but even cliches can have some relevance.13

The interpretation based on carnal knowledge may find support from a differ-
ent part of the narrative too. Don Isaac Abarbanel (1437–1508), invoking another 
audacious traditional interpretation, invites the reader to regard the famous dia-
logue with the serpent as an inner dialogue within women centuries before Freud. 
If we follow this line, it would seem that the woman understands that she is for-
bidden from eating from that tree; that she can differentiate between right and 
wrong; that she does possess a moral sensibility. Indeed, that is why the serpent, 
or her inner voice, needs to tempt her.14

11 See, e.g., remarks on Genesis 2:9 by R. A. Ibn Ezra (1089–1167) in his expanded commen-
tary on Genesis.

12 For more on this, see, e.g. J. Milgrom, Leviticus: A Book on Ritual and Ethics, Minneapolis 
2004, pp. 188–89.

13 I understand the verb “to know” in Genesis 4:1 in the simple past tense. Other readers may 
take this verb as indicating a pluperfect sense, namely, that Adam “had known” his wife in the 
Garden of Eden before the expulsion. Consider, e.g., Rashi (1040–1105) on Genesis 4:1. See also N. 
M. Sarna, The JPS Torah Commentary: Genesis, Philadelphia 1989, pp. 31–32.

14 It should be noted that the identification of this serpent with Satan – the notion that recurs 
in the history of biblical interpretation – is not attested before the first century BCE. In the text 
itself, the serpent appears to be simply a clever animal that tempts the human. See G. von Rad, 
Genesis: Revised Edition (transl. by J. H. Marks), Philadelphia1972, p. 87; Sarna, The JPS Torah 
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If this is so, the knowledge bestowed by the tree must be of a different nature, 
hence the turn to the erotic. This interpretation also solves our major dilemma. 
If woman is imbued with deontological sensibility, understands that she is being 
tempted to do something forbidden, and nonetheless commits the transgression, 
then at least in part the principal problem of the narrative of explaining a punish-
ment of someone innocent of deontological sensibility is resolved. 

But it is neither an easy nor an entirely persuasive resolution because it is so 
easy. Above all it prevents the deeper reflection attendant on the original formu-
lation of conundrum, namely why should Eve (and Adam) be held culpable in our 
eyes if they lacked the knowledge of good and evil, foundational to moral agency. 
The turn to carnality avoids the issue, rather than resolves it.15 

V. EVE’S ACT – THE FALL AND THE ASCENT

We noted already the original divine design in Genesis 1 that the newly cre-
ated male and female would be in the image of God: 

So God created man in His own image, in the image of God He created him; male 
and female He created them.

Genesis 1:27

Now turn again to Genesis 3. God has just confronted Adam, Eve and the 
serpent with their transgression. Their punishment is meted out to them. And 
then, we read:

Then the Lord God said, “Behold, the man has become like one of us, to know good 
and evil. And now, lest he put out his hand and take also of the tree of life, and eat, 
and live forever” – therefore the Lord God sent him out of the garden of Eden to till 
the ground from which he was taken.

Genesis 3:22–23

But, surely, was it not God’s intention that man be “as one of us?” After all, 
man was created, unlike any other creature, “in the image of God?” Consider 
further: In their “pre-transgression” existence in the Garden of Eden, in what 
sense could that essential distinction between man and all other creatures mani-
fest itself? Man and woman walked naked like the beasts, ate like the beasts and, 
presumably, procreated, or were designed to procreate, like beasts, functionally, 

Commentary: Genesis, 32. Consider also J. Kugel, Traditions of the Bible: A Guide to the Bible As 
It Was at the Start of the Common Era, London/Cambridge, Mass. 1998, pp. 98–100.

15 Consider, e.g. J. Barr, The Garden of Eden and the Hope of Immortality, Fortress Press 
1992, which forcefully argue, inter alia, that the story of Genesis 3 does not revolve around the 
theme of sex.
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without erotic love. Their sentinel world was beast-like and, indeed, it is not clear 
in what sense it could be said that they fulfilled or were able to fulfil the further 
design of Genesis 1:

“Be fruitful and multiply; fill the earth and subdue it; have dominion over the fish of 
the sea, over the birds of the air, and over every living thing that moves on the earth.” 

Genesis 1:28

It is that “beast-like” quality that indicates a fist way out of the conundrum. 
They were like the beasts in one further sense. Though they had not yet eaten 

from the tree of knowledge of good and evil, they did have an animal-like incho-
ate normative sensibility, albeit rooted in authority and obedience. I can, after all, 
teach my dog to obey me; as any animal lover knows; should the dog disobey me, 
by say, opening the cupboard in my absence to reach for his treat, it is clear from 
his behavior at the moment of “transgression” and when discovered later, as he 
slinks away, that he has a sense of infraction. 

But my anger upon discovering the animal’s transgression should in no way 
be confused with moral outrage. And any desert given in response makes sense 
in behavioristic or sentinel, not moral, terms. I might say “Bad Dog” but I do not, 
thereby, attribute moral agency to the dog. It would be more appropriate though 
less practical, to reproach him with “Disobedient Dog”. 

It is the same with our young children. They know when they have done 
something “bad” by taking a cookie out of the jar when mommy or daddy said 
they should not. But we would never attribute to a four-year-old moral sensibility 
let alone moral agency. 

So we can sharpen our question even further: In the “pre-transgression” exist-
ence in the Garden of Eden, in what sense could it be said that humans manifested 
their creation in the image of God? 

The answer is – he and she – hardly did. How, after all, could a creature which 
has no moral agency be seen to be in the image of God? 

Now you might object and insist that the very fact that Eve felt she was doing 
something wrong shows at least an inchoate moral sensibility, and hence moral 
agency. I already objected to this line of argument by suggesting that in that case 
we would have to attribute moral agency to my dog and my four-year-old child. 
But I would like to add two additional arguments. 

First, moral agency is not exhausted or achieved by the ability to distinguish 
between good and evil. It is also coupled with two additional elements, namely, 
the realization that one has a choice, that one is autonomous and has the freedom 
to choose between good and evil. Freedom, external and internal, is essential to 
the very ontology of moral agency, as it is part, in the biblical view, of the notion 
of Truth. 

And second, this freedom, this choice, must be accompanied, to realize moral 
agency, with an understanding of one’s responsibility, external and internal, for 
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one’s exercise of such choice, responsibility to make the choice, and to take own-
ership over the consequences of such. 

It is the combination of all three factors, which enables us to hold persons 
accountable, morally for their actions. 

Finally, I want to add an epistemic point. How is one to ‘learn’ moral agency? 
To make it part of one’s self-understanding as a human being created in the 
image of the Almighty? Francis Bacon and Abraham Joshua Heschel in different 
ways remind us that there is a difference of knowing love, by reading about it in 
a book, or actually falling in love, the difference between cognitive and experien-
tial knowledge, a realization which would seem obvious to those holding to vir-
tue theory of moral behavior.16 It is the difference between understanding moral 
agency and becoming a moral agent. 

With all this in mind, allow me to offer an alternative reading of the Eve and 
Adam narrative. When Eve approaches the tree of knowledge she has potential-
ities but these potentialities were not yet realized. As we already noted before, 
Genesis 1 is an overture – sketching the themes and outcomes of the creation 
which then come to be re-told in greater details in the subsequent chapters. On 
this reading, it is only upon and through transgression, when God in Genesis 3 
says “Behold, the man has become as one of us, to know good and evil” (v 22) that 
potentiality becomes reality and creation of man in the image of God is realized. 
Nota Bene: As I see it, they have “become one of us, to know good and evil” not 
because of some quality of the fruit they ate as if it contained some magic serum 
(after all the Tree was not prohibited to the animals) – but rather by the very act 
of reaching out and disobeying. Even if they were to spit the fruit out, they would 
have acquired the knowledge of good and evil. 

Surprisingly, reconstructing the story in this way has considerable textual 
fidelity. The reconstructed story may run as follows.

Man and woman are created by God as creatures which in some ways are 
distinct from other living things but at first that distinction is not apparent. It is 
a mockery of language to suggest that man and woman can be in God’s image 
without a realized moral agency, which is indispensable to be able to fulfil God’s 
commands other than in a behaviorist sense as I train my dog to sit when I so 
command. Likewise, the transgression itself, without a prior ability to distinguish 
between good and evil, is of limited moral significance. 

Maimonides mocks those humans, whether innocent infants or rabbis who 
should know better, whose obedience to God is prompted by behaviorist condi-

16 F. Bacon, Francis Bacon: The Major Work, B. Vickers (ed.), Oxford 2008; A. J. Heschel, 
God in Search of Man, Philadelphia 1956, esp. pp. 5–6, 249–56; A. J. Heschel, The Prophets, New 
York 1962, pp. xiii–xix, 23–26, 51–57.
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tioning of reward and punishment. In that sense Maimonides is not Aristotelian 
but a religious Kantian.17 

But it would be a self-negating design to create them, ab initio, programmed 
to obedience and disposed always to choose good over evil for that would just as 
much negate their distinctiveness as humans. A ‘human’ so programmed would 
be acting merely deus ex machina. To manifest the particularity of their distinc-
tion, the sense in which they were created in God’s image, they would, like Him 
in the act of creation, albeit of course in an altogether more limited sense, have to 
perform a truly autonomous act. The nascent human – like a child becoming an 
adult and about to obey (or disobey) his or her father and mother not merely based 
on authority, awe and obedience, but as a result of understanding and internaliz-
ing the objective moral value of the parents’ teaching – has to live and experience 
the moment of realization that he or she has a choice, that it is in their hand, to 
obey or disobey and to learn the responsibility for one’s actions which follows. 

A woman, who shortly and as a result of her actions is to become and to be 
named Eve (or Chava in Hebrew), the mother of all living, stands before the tree 
of knowledge. God’s Serpent, her inner self, reaches out and impels her to her full 
human vocation – to live and self-understand herself as a moral agent, in the rich 
sense described above, to realize, to complete, her creation in the image of God. 
The woman debates within her inner self. 

Transgression? Perhaps. But she is, too, reaching out to her humanity, to her 
destiny, to the very divine design in which she was created. At the moment of 
her reaching out to the forbidden fruit she becomes a full moral agent. Acting 
from her own sovereign existence, able to decide to do or refrain from doing not 
because someone of authority told her such, but because it is her autonomous 
decision. 

The threat of death has little power for the life she lives has little attraction. 
The Garden of Eden is no paradise when one does not have the human faculties 
to understand when one has not tasted from the tree that makes one wise. Put 
differently, paradise is lost long before they are banished from the garden. It is 
lost at the moment the woman becomes wise and realizes what a tasteless life 
she and her man were leading in the Garden of Eden. Reaching out to the tree of 
knowledge means that one has to be banished from the Garden of Eden since the 
human condition can only find realization in a world in which moral choices have 
to be made, and in which distinctions can be drawn. And through those choices 
and distinctions, life, as a gift of God, attains its meaning: Sorrow is a necessity if 

17 See, e.g. M. Maimonides, Commentary on the Mishnah, New York 1981, Sanhedrin chapter 
10, introduction. Consider also M. Halbertal, Maimonides: Life and Thought (transl. by J. A. Lin-
sider), Princeton 2015, esp. p. 349ff. George Y. Kohler points out a striking phenomenon in modern 
intellectual Judaism: “The more Kantian a Jewish philosopher is orientated, the more interest in 
the thinking of Maimonides he usually displays.” See G. Y. Kohler, Reading Maimonides’ Phi-
losophy in 19th Century Germany: the Guide to Religious Reform, New York 2012, pp. 249–307.
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we are to appreciate joy; transgression as a sign of autonomous will is a necessary 
condition to be able to subdue in a real, autonomous sense our will to the will of 
God; death is that which enables us to appreciate life. But even more so – it is only 
the autonomous individual, uniquely separated in his or her self-understanding 
from the living species as a whole (the sense in which we are part of the whole, 
but also understand ourselves as unique) that enables us to understand death as 
a personal thing. Yes, it happens to the entire species, but the species does not 
die. To the autonomous individual, death is one’s personal destiny and in many 
ways dominates the whole of life. When Eve eats from the tree, God’s warning 
is fulfilled: She does indeed discover death and understand it as a personal fate. 

Eve’s act may be the Fall, but it is too the Ascent through which our human-
ness, creatures created in His image, can emerge. This reading may be consid-
ered as a humanistic, secular rendition of the text. That is an egregious mistake. 
This reading is of profound religious significance too. Only by having the ability, 
external and internal, to say No to God, does our Yes to God become meaningful. 
God would not want it otherwise.18

It may also be considered a modernist reading of the text – modern in that 
profound and tragic sense of the modern condition: Accepting Choice over Fate 
in situating ourselves in the world. It may be. But if that is so, modernity began at 
the very moment when Eve reached her hand to pick the fruit. And modernity, in 
that sense, is rooted as much in a religious worldview as it is in a secular world-
view. For it all depends on the telos of our human existence. It is said in the Jewish 
tradition: “All is in the hand of God, except the awe of God” (BT Berakot 33b). 
Autonomy, thus, is not only the precondition of modernity in an anthropocentric 
secular worldview. It is also the condition for realizing the most profound telos of 
the theocentric worldview – to be in this world, and try to walk in His ways. To be 
able to say a meaningful Yes to God, one must be able to say No too. In this read-

18 As John Paul II puts it: “Religious freedom, which is still at times limited or restricted, re-
mains the premise and guarantee of all the freedoms that ensure the common good of individuals 
and peoples. It is to be hoped that authentic religious freedom will be granted to all people every-
where... On her part, the Church addresses people with full respect for their freedom. Her mission 
does not restrict freedom but rather promotes it. The Church proposes; she imposes nothing. She 
respects individuals and cultures, and she honors the sanctuary of conscience…” (John Paul II, 
Redemptoris Missio – On the permanent validity of the Church’s missionary mandate, 7 December 
1990; the emphasis in the original). Cited 28 October 2020. http://www.vatican.va/content/john-
-paul-ii/en/encyclicals/documents/hf_ jp-ii_enc_07121990_redemptoris-missio.html. Consider 
also Pope Benedict XVI’s following remarks: “The right to religious freedom is rooted in the very 
dignity of the human person, whose transcendent nature must not be ignored or overlooked…Wi-
thout the acknowledgment of his spiritual being, without openness to the transcendent, the human 
person withdraws within himself, fails to find answers to the heart’s deepest questions on life’s 
meaning, fails to appropriate lasting ethical values and principles, and even fails to experience 
authentic freedom and to build a just society” (Benedict XVI, Message for the Celebration of the 
World Day of Peace, 1 January 2011). Cited 28 October 2020. http://www.vatican.va/content/ben-
edict-xvi/en/messages/peace/documents/hf_ben-xvi_mes_20101208_xliv-world-day-peace.html.
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ing, we are touching on one of the most profound statements of Genesis on the 
human condition – the individual as a moral agent, sovereign in his or her choices, 
a condition necessary for the monotheistic worldview. It is a lesson in ontological 
liberty – a liberty which lies at the very understanding of what it is to be human 
in the world of the Creator.19 

VI. FROM HOMO TO HOMO RELIGIOSUS

We may now return to our second major normative dilemma, the seeming 
discrepancy between crime and punishment. What was so profoundly wrong in 
the action of Adam and Eve which merited the drastic consequent punishment?

Simply to say that they disobeyed God is a shallow and unsatisfactory reply. 
The biblical normative system ordained by the Almighty for us humans is, as 
are most normative systems guiding human behavior, differentiated. Eating meat 
on a Friday (when that norm still existed) is surely a lighter infraction than, say, 
violating the sanctity and confidentiality of the confession or, for that matter, 
murdering an innocent. 

The norm in question here – as a hook on which to hang Original Sin – seems 
puzzling at least for two reasons and cries out for reflection. First, it appears 
arbitrary. No explanation is given to Adam and Eve to suggest to them, why this 
prohibition; why this tree and fruit among all others. Second, it appears, too, as 
trivial. How important might it appear to them to steal this particular cookie from 
the jar, full of so many other cookies? And yet the violation of this apparently 
arbitrary and trivial interdiction was met with immense punishment. We have, 
thus, to explore in what way this apparently arbitrary and trivial command and 
subsequent transgression turn out to be of fundamental importance. Mere disobe-
dience simply does not do the trick. 

Here is another way of stating this puzzle. Should not the first direct prohibi-
tion by the Almighty have been, for example, “you shall not murder”? 

The answer to this question is an emphatic No. Understanding why it must be 
such an emphatic No will also help clarify the deep significance of the apparently 
arbitrary and trivial nature of the prohibition on eating the fruit. 

Let us, indeed, consider for a moment the second transgression of humans 
in the biblical narrative, the murder of Abel by Cain. As mentioned above, we 
are not told that the Almighty ever expressly commanded humans – “you shall 

19 Consider J. Y. Jindo, On the Biblical Notion of the ‘Fear of God’ as a Condition for Human 
Existence, “Biblical Interpretation” 2011, Vol. 19, No. 4–5, p. 433–53. The biblical category Jindo 
discusses in this article – namely, the fear of God – resonates with what I call Nomos in the present 
article. 
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not murder.” And interestingly Cain never protests “You never told me this was 
wrong.” Cain is a ‘post-Eden’ human. The moral law (for some Natural Law) 
was imprinted in human consciousness as part of the act of creation. It is part 
of being a human being.20 Moral agency contains the innate knowledge of good 
and evil and the knowledge that as humans we have the choice to follow one or 
the other. God does not need to command us not to kill because that is imprinted 
in us as part of our human condition and comes together with the assumption 
of moral agency. Yes, we find “you shall not murder” in the Decalogue. But we 
would never accept someone to say: “I do not believe in God and therefore I am 
entitled to murder.” Our answer would be “You are human and as such you may 
not murder.”

Instead, it is the apparently arbitrary and trivial prohibition of not eating from 
that tree which helps us understand the difference between all humans, and those 
who are religious. The difference between homo and homo religiosus. The differ-
ence manifests itself in three interrelated facets:

First, unlike the inbuilt and innate prohibition on killing rooted in moral law, 
which is part of our ontology as human beings, the prohibition on the forbidden 
fruit – which is then replicated again and again throughout the Hebrew Bible – is 
an invitation to a special relationship between God and humans. As a human, 
religious or atheist, one is bound by the moral law. But only homo religiousus is 
bound by a normativity the only justification for which is Revelation. 

Second, it presents a vision of human liberty which, indeed, distinguishes 
homo religiosus from those who are not. It does not make them necessarily bet-
ter, but certainly different. Consider the following again: The animals could 
eat everything their heart desires, their animal nature impels them to eat. Only 
humans are bound by a law of God which restricts what they may eat. If they 
were to eat, like the animals everything their heart desires, their nature impels 
them to eat, they would in effect be slaves to their material human existence. 
This ‘revealed’ law which has no sense except that it comes from the Almighty, 
a transcendental truth, is the Biblical view as to what makes them truly free, what 
makes them human, as distinct from animals, in the eyes of the Creator.

The enormity of the transgression is thus that in rejecting that particular com-
mand Eve was rejecting the very offer of humanity, of human ontology. Ascent 
and Fall in the same act. In one and the same act affirming even establishing our 
humanity and rejecting it. 

But that is who we, humans are. Beings in which material baseness and 
spiritual elevation live and struggle side by side. 

Eve, the Mother of all living.

20 See Y. Kaufmann, The Religion of Israel: From its Beginning to the Babylonian Exile 
(transl. and abridged by M. Greenberg), Chicago 1960, pp. 296–297. 
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1. INTRODUCTION

Both voluntary and forced migrations are common phenomena. Among their 
causes, climate change is beginning to play a more and more important role. It 
increases the frequency of natural disasters, the extent of environmental degra-
dation, sea levels, the melting of glaciers, and the occurrence of weather events 
(tsunamis, cyclones, earthquakes). Thus, it causes the emergence of climate apart-
heid experienced especially by citizens of poor countries that are responsible for 
global warming to a small extent. The described changes may lead to asymmetry 
in development, deepening and highlighting global inequalities and reducing the 
level of international and national security, causing conflicts and instability. The 
prevalence of the described phenomenon is evidenced by estimates according to 
which climate migrations may cover from 140 to 216 million people by 2050.1

Migrations caused by climate change are permanent and temporary. They 
occur within a country (migration from rural to urban areas), between countries 
(within a continent), and between continents (e.g., from Africa to Europe). They 
are controlled by the migration policies of individual countries that may signifi-
cantly limit the mobility of people. Other non-climatic determinants include dis-
crimination against age, gender, religion, origin, conflicts, or wars arising from 
the struggle for scarce natural resources, and loss of income due to, e.g., long-
term droughts and floods. Climate migrants are forced migrants and it is difficult 
to distinguish them from voluntary ones because migrations are multi-caused and 
shaped by a number of push and pull factors. It is also difficult to make a distinc-
tion between climate and economic migration.

The issue of climate migration discussed in this article prompts the authors 
to advance theses stating that 1) international solutions to the issue of climate 
migration do not sufficiently meet the needs of protecting climate migrants today, 
2) precise definition of people migrating due to climate change is necessary to 
grant them international protection, 3) searching for solutions within neighbour-

1 IPCC, Climate Change 2022: Impacts, Adaptation, and Vulnerability. Contribution of 
Working Group II to the Sixth Assessment Report of the Intergovernmental Panel on Climate 
Change, H.-O. Pörtner, D.C. Roberts, M. Tignor, E.S. Poloczanska, K. Mintenbeck, A. Alegría, 
M. Craig, S. Langsdorf, S. Löschke, V. Möller, A. Okem, B. Rama (eds.), Cambridge, UK and 
New York, NY, USA, 2022; Groundswell: Preparing for Internal Climate Migration, World 
Bank, Washington 2018, https://www.worldbank.org/en/news/info graphic/2018/03/19/ground-
swell---preparing-for-internal-climate-migration (accessed 10 November 2022).
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ing countries or regions may be a starting point for further work on universal 
solutions at the international level. Given the above, it seems reasonable to pose 
several research questions: What are the prerequisites for adopting international 
regulations on the rights of climate migrants?, What are the possibilities for cli-
mate migrants to apply for international protection under the Geneva Convention?, 
What are the existing and postulated legal norms protecting climate migrants?, 
How is the concept of climate migrant defined?, What solutions have been pro-
posed in New Zealand for the protection of climate migrants? In order to prove the 
theses, an interdisciplinary research approach and methods characteristic of legal 
sciences (dogmatic method) and political science (decision-making, comparative 
method) were used. The work is descriptive and explanatory. In the article, 1) the 
assessment of legal and policy deficits in the field of climate migration is made; 
2) gaps in definitions relevant to migration management at the local, regional, 
and international levels are shown, and 3) the example of New Zealand, which 
was sued to the UN Human Rights Committee for violation of the right to life in 
connection with climate change, is cited and analysed.

In this article, the term ‘climate migrants’ instead of ‘refugees’ is used, as 
this would erroneously imply the existence of international protection for such 
individuals or groups. Therefore, we refer to this term as people or groups whose 
mobility is the result of direct and indirect climate change.

2. PROTECTION OF CLIMATE MIGRANTS – OUTLINE OF THE 
PROBLEM 

The UN Human Rights Council has noted in its resolutions that climate 
change has an impact on the human rights crisis. In one of them, No. 7/23 of 
2008, it referred to its negative impact on the right to development. In another, No. 
10/4 of 2009, it expanded the catalogue of endangered rights to life, water, food, 
and health protection.2 In turn, in October 2021, the UN Human Rights Coun-
cil adopted a resolution recognising that everyone has the right to a safe, clean, 
healthy, and sustainable environment.3 According to the Special Rapporteur on 
the issue of human rights obligations relating to the enjoyment of a safe, clean, 
healthy, and sustainable environment, these rights are recognised by more than 

2 Resolution 10/4, 2009, Human Rights and Climate Change, Human Rights Council, https://
ap.ohchr.org/documents/E/HRC/resolutions/A_HRC_RES_10_4.pdf (accessed 8 December 2022).

3 Resolution 48/13, 2021, The Human Right to a Clean, Healthy and Sustainable Environ-
ment, Human Rights Council, https://documents-dds-ny.un.org/doc/UNDOC/GEN/G21/289/50/
PDF/G2128950.pdf (accessed 8 December 2022).
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80% of UN member states.4 Only 9 countries, that is Ivory Coast, Cuba, Domini-
can Republic, Ecuador, Thailand, Tunisia, the Bolivarian Republic of Venezuela, 
Vietnam, and Zambia, include laws related to climate change in their constitu-
tions.5 In turn, 110 countries have some type of constitutional protection of the 
right to a healthy environment, 101 countries have incorporated it into national 
legislation, and 126 countries participate in a regional treaty whose subject is 
safeguarding the right to live in a clean environment.6 Defining the concept of 
a refugee, the Geneva Convention refers to a “well-founded fear of being perse-
cuted”. It provides a closed catalogue of premises constituting the basis for grant-
ing international protection. Among them, there are no expressis verbis threats 
caused by climate change. The effects of climate change, therefore, do not fit 
the definition of persecution under international law. This is confirmed in the 
UNHCR Handbook on Procedures and Criteria for Determining Refugee Sta-
tus. Paragraph 39 excludes persons who are victims of famine or natural disaster 
from applying for refugee status unless they can prove persecution for one of the 
reasons covered by the Convention.7 This position is related not only to the fear 
of undermining the existing legal order in this area but also to extending the man-
date to persons whose number would exceed its institutional capacity.8 However, 
another document states that if the effects of climate change coincide with perse-
cution, violence and conflict, then a person can apply for international protection 
under the Geneva Convention.9 Nevertheless, there are some researchers who are 
in favour of a broad interpretation of Article 1A(2) of the Geneva Convention to 
cover people who migrate due to climate change,10 or suggest that refugee status 
under the Convention is determined not by persecution but by the impossibility to 

 4 Right to a healthy environment: good practices. Report of the Special Rapporteur on the 
issue of human rights obligations relating to the enjoyment of a safe, clean, healthy and sustainable 
environment, Human Rights Council, 24 February-20 March 2020, p. 4, https://documents-dds-ny.
un.org/doc/UNDOC/GEN/G19/355/14/PDF/G1935514.pdf (accessed 15 January 2023).

 5 Ibidem, p. 9.
 6 Ibidem, pp. 22-27.
 7 Handbook on Procedures and Criteria for Determining Refugee Status and Guidelines on 

International Protection. Under the 1951 Convention and the 1967 Protocol relating to the Status 
of Refugees, UNHCR, Geneva 2019, p. 19, https://www.unhcr.org/publications/legal/5ddfcdc47/
handbook-procedures-criteria-determining-refugee-status-under-1951-convention.htm (accessed 
6 November 2022).

 8 B. Docherty, T. Giannini, Confronting a Rising Tide: A Proposal for a Convention on 
Climate Change Refugees, “Harvard Environmental Law Review” 2009, Vol. 33, p. 359.

 9 Strategic Framework for Climate Action, UNHCR, p. 8, https://www.unhcr.org/604a26d84.
pdf (accessed 5 December 2022).

10 J. Robertson, Climate Change Refugees: the extent New Zealand Law Protects Migrants 
Displaced by Climate Change, University of Otago, October 2016, https://www.otago.ac.nz/law/
otago638161.pdf (accessed 4 November 2022).
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return to the country of origin.11 In the opinion of Alexander Heather and Simon 
Jonathan, a climate migrant must meet three conditions in order to obtain refugee 
status: 1) not be a citizen of any country, 2) stay outside the country of former 
residence, and 3) not be able to return to it.12 The lack of premises connected 
with climate change in the Geneva Convention may be related to the fact that in 
1951, when it was adopted, the effects of global warming were not in the sphere 
of threats, as is the case today. Therefore, changes in the catalogue of grounds for 
granting refugee status should be considered.

With a growing population and diminishing resources, climate change is 
forecast to be the key driver of migration. Water or productive land will become 
scarce. Integrated actions for sustainable development will be needed. In addi-
tion, it will be necessary to prepare an international legal framework for climate 
migrants so that they can relocate safely. Currently, a deficit in legal regulations 
in this area can be noticed. It is therefore important for human rights to be at the 
core of climate change mitigation policies.13 Representatives of the Environmen-
tal Justice Foundation claim that the legal scheme for the protection of climate 
migrants should be regulated outside the Geneva Convention. They called upon 
the international community to work on the legal status of climate refugees.14 
The G20 countries did the same in 2017. They called for the definition of climate 
migrants to be updated to safeguard their rights and obligations.15

A group of lawyers from the French University of Limoges prepared a draft 
Convention on the International Status of Environmentally Displaced Persons.16 
The document defines the basic categories and refers to the rights granted to 
people displaced because of the environment (Articles 5-10). Lawyers Bonnie 
Docherty and Tyler Giannini from Harvard Law School also wrote about the need 
to create a separate act. In their opinion, it could be a part of the Geneva Conven-
tion in the form of a separate protocol or the United Nations Framework Conven-
tion on Climate Change.17 A similar proposal was put forward by the Committee 

11 A. Heather, J. Simon, ‘Unable to return’ in the 1951 Refugee Convention. Stateless Refu-
gees and Climate Change, “Florida Journal of International Law” 2015, Vol. 26, No. 3, pp. 532-573.

12 Ibidem, p. 571.
13 No Shelter from the Storm the Urgent Need to Recognise and Protect Climate Refugees, 

Environmental Justice Foundation, London 2021, p. 3, https://ejfoundation.org/resources/down-
loads/EJF_Climate-Refugee-Report_2021_final.pdf (accessed 15 November 2022).

14 Ibidem, p. 23.
15 Building Global Governance for ‘Climate Refugees’, G20 Germany, 18 March 2017, https://

www.g20-insights.org/wp-content/uploads/2017/03/Building_Global_Governance_Climate_Ref-
ugees.pdf (accessed 1 November 2022).

16 M. Prieur, J.-P. Marguenaud, J. Bétaille, B. Drobenko, J.-J. Gouguet, J.-M. Lavieille, 
S. Nadaud, D. Roets, Draft Convention on the International Status of Environmentally – Displaced 
Persons, “Revue Européene de Droit de l’Environnement” 2008, Vol. 4, pp. 395-406.

17 B. Docherty, T. Giannini, op. cit., p. 350.



306 ANITA ADAMCZYK, SYLWIA MROZOWSKA

on Migration, Refugees and Population of the Parliamentary Assembly of the 
Council of Europe.18

The need to regulate legal standards for climate refugees was evidenced by 
the case of Ioane Teitiot against New Zealand, who accused this country of vio-
lating his right to life by forcing him and his family to return to Tarawa (Kiribati 
atoll).19 The Human Rights Committee stated in its position that states cannot 
deport applicants for international protection to countries where climate change 
infringes on their right to life. No legal violations were found on the part of New 
Zealand, but I. Teitiot’s complaint was upheld, thereby setting a new standard for 
future applications for international protection on climate grounds. This ruling 
shows that in practice many climate migrants may not meet the requirements of 
the principle of non-refoulement but may be recognised as refugees. Thus, there 
is a need to define the rights and protection of people seeking protection, whose 
lives or the existence of the state are threatened by the climate.

3. DEFINITION OF A CLIMATE MIGRANT 

The difficulty in defining the concept of a climate migrant results, among oth-
ers, from the diversity of situations (the degree of involvement of environmental, 
political, economic and social factors) of a person or group of people affected by 
the consequences of climate and environmental change. It is difficult to establish 
criteria that would be the basis of the definition. The first attempts at creating the 
definition concerned the term ‘environmental refugee’. It was used by Essama 
El-Hinnawi in a report from 1985. According to him, this term denotes people 
forced to leave their place of residence or who left it voluntarily to protect life 
and/or seek a ‘better quality of life’ as a result of environmental disruption.20 
E. El-Hinnawi distinguished three categories of refugees. The first includes peo-

18 Environmentally Induced Migration and Displacement: A 21st Century Challenge, Report 
Committee on Migration, Refugees and Population, 23 December 2008, p. 23, https://www.ref-
world.org/pdfid/49997bbb0.pdf (accessed 9 October 2022).

19 M. Kowalski, Sz. Kucharski, “Uchodźca klimatyczny” przed Komitetem Praw Człowie-
ka – czy zachowawcza opinia może być przełomowa? Glosa do opinii Komitetu Praw Człowieka 
ONZ nr 2728/2016 z dnia 25 października 2019 roku (Ioane Teitiota przeciwko Nowej Zelandii), 
“Problemy Współczesnego Prawa Międzynarodowego, Europejskiego i Porównawczego” 2020, 
No. XVIII, pp. 297-312.

20 E. El-Hinnawi, Environmental Refugees, United Nations Environment Programme, 
Nairobi 1985, p. 4, https://tind-customer-undl.s3.amazonaws.com/6f1c6c76-cf94-4d3c-b26f-
-0f60168cc0d5?response-content-disposition=attachment%3B%20filename%2A%3DUTF-
-8%27%27UNEP%252802%2529_E52-E.pdf&response-content-type=application%2Fpdf&X-
Amz-Algorithm=AWS4-HMAC-SHA256&X-Amz-Expires=86400&X-Amz-Credential=AKIA
XL7W7Q3XFWDGQKBB%2F20220720%2Feu-west-1%2Fs3%2Faws4_request&X-Amz-Signe-



 (UN)RECOGNISED CLIMATE MIGRANTS... 307

ple temporarily displaced due to environmental stress caused by natural hazards 
(earthquakes, cyclones, environmental accidents). After it finishes and the envi-
ronment is restored to its original state, they return home. In the second category 
of environmental refugees, E. El-Hinnawi included those who, as a result of per-
manent changes caused ‘usually’ by man, must leave their original place of resi-
dence once and for all. The last category of refugees consists of persons or groups 
of persons who migrate temporarily or permanently, within or outside their own 
country, in search of a ‘better quality of life’.

Norman Myers is also a supporter of the concept of an environmental refugee. 
In his interpretation, he emphasised environmental factors: 1) of untypical impor-
tance (e.g., droughts, desertification, deforestation), 2) natural disasters (floods, 
cyclones) and 3) political elements, including ineffective development policy and 
the system of government leading to economic, political, social and legal mar-
ginalisation of people.21 He pointed out that these people migrate because they 
do not have secure sources of income in their place of residence and they have 
to look for food elsewhere. Stephen Castles is in opposition to E. El-Hinnawi 
and N. Myers. According to him, the term ‘environmental refugee’ is a simplistic 
and confusing concept as it implies ‘mono-causality’, which very rarely exists 
in practice. In addition, this concept uses the term refugee strictly defined in the 
Geneva Convention, which does not protect people persecuted for environmental 
reasons.22

The International Organization for Migration defined the concept of an envi-
ronmental migrant similarly to E. El-Hinnawi and N. Myers. It indicated that 
these are “persons or groups of persons who, predominantly for reasons of sud-
den or progressive changes in the environment that adversely affect their lives or 
living conditions, are obliged to leave their habitual homes, or choose to do so, 
either temporarily or permanently, and who move either within their country or 
abroad”.23 In turn, in the report of the Global Humanitarian Forum, its authors 
referred to the concept of a person “being seriously affected” by climate change. 
According to them, it is, as in the previous definitions, a person in need of imme-
diate assistance in the context of a weather-related disaster or whose livelihood 

dHeaders=host&X-Amz-Date=20220720T072404Z&X-Amz-Signature=083753a16192b0ae38b-
da47490412165d61699e5ddb06947d8f50aa713b69044 (accessed 10 October 2022).

21 N. Myers, J. Kent, Environmental Exodus: an Emergent Crisis in the Global Arena, Wash-
ington 1995, p. 18, http://climate.org/archive/PDF/Environmental%20Exodus.pdf (accessed 
20 October 2022).

22 S. Castles, Environmental Change and Forced Migration: Making Sense of the Debate, 
“New Issues in Refugee Research Working Paper” 2002, No. 70, p. 8.

23 Perspectives on Migration, Environment and Climate Change, IOM, Geneva 2007, p. 2, 
https://publications.iom.int/system/files/pdf/meccinfosheet_climatechangeactivities.pdf (ac-
cessed 20 October 2022).
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is significantly compromised.24 Another proposal was put forward by geographer 
W. B. Wood who used the term ‘eco-migrant’, pushed out both by economic and 
ecological factors.25

As can be deduced from the above definitions, many terms are used to describe 
people or groups that migrate due to environmental/climate changes. This dis-
crepancy is related to the fact that work is underway to clarify this term. As 
indicated by the International Organization for Migration, the UN, and UNHCR, 
there is a consensus not to use terms related to the refugees, as it may undermine 
international law concerning them.26 UNHCR is of the opinion that the criteria 
for granting refugee status in the Geneva Convention should not be extended to 
include climatic/environmental factors, and therefore considers it unjustified to 
use the term ‘climatic/environmental refugee’, as it could erroneously suggest that 
the person has been given international protection under the above convention.27

After the Paris climate conference organised in 2015, hopes for changes in 
the legal definition of a ‘climate refugee’ surged. However, the position of Louise 
Arbour, the UN Special Representative on International Migration, dashed them. 
In March 2018, at the forum of the European Parliament, she stated, among oth-
ers, that the UN members were not ready to grant legal international protection 
to climate-related migrants, i.e., to recognise the category of climate migrant as 
similar to that of a refugee.28

When trying to define the concept of a ‘climate migrant’, it is most often done 
from the perspective of international migration. However, it should be remem-
bered that a significant part of them, as noted in the report by Christian Aid, 
will relocate within the country.29 This raises questions about their protection 
and rights. These persons remain under the jurisdiction of the state which influ-
enced their decision on resettlement by its activity or omission. Their reasons for 
internal migration are the same or similar to foreign migration. Internally Dis-
placed Persons (IDPs) are not subject to the Geneva Convention. They are defined 
as “persons or groups of persons who have been forced or obliged to flee or to 

24 The Anatomy of a Silent Crisis: Human Impact Report: Climate Change, Global Humanitarian 
Forum, Geneva 2009, p. 9, https://www.preventionweb.net/files/9668_humanimpactreport1.pdf 
(accessed 20 October 2022).

25 S. Castles, op. cit., p. 9.
26 IOM Outlook on Migration Environment and Climate Change, IOM, Geneva 2014, p. 21, 

22, 28, https://publications.iom.int/system/files/pdf/mecc_outlook.pdf (accessed 14 October 2022).
27 A. Guterres, Climate Change, Natural Disasters and Human Displacement: a UNHCR 

Perspective, UNHCR 14 August 2009, p. 9, https://www.unhcr.org/4901e81a4.pdf (accessed 
14 October 2022).

28 V. Chadwick, Global Compact for Migration not the Answer for Climate Refugees: 
UN Representative, 20 March 2018, https://www.devex.com/news/global-compact-for-migra-
tion-not-the-answer-for-climate-refugees-un-representative-92373 (accessed 14 October 2022).

29 Human Tide: the Real Migration Crisis, Christian Aid, Dublin May 2007, https://www.
christianaid.org.uk/sites/default/files/2017-08/human-tide-the-real-migration-crisis-may-2007.
pdf (accessed 20 October 2022).
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leave their homes or places of habitual residence, in particular, as a result of or 
in order to avoid the effects of armed conflict, situations of generalised violence, 
violations of human rights or natural or human-made disasters, and who have not 
crossed an internationally recognised State border”.30

4. THE CASE OF NEW ZEALAND 

New Zealand is the first country in the world where applications for inter-
national protection due to climate change were submitted by citizens of Kiribati 
and Tuvalu (2013-2014). In addition, the New Zealand Green Party proposed the 
introduction of humanitarian visas for climate migrants (2017). New Zealand was 
brought before the Human Rights Committee by I. Teitiot for violating his right to 
life. The applicant objected to his extradition from New Zealand to a home coun-
try where climate change infringes on the above right. This was a breakthrough 
case as it paved the way for the ban on returning climate migrants to their country 
of origin (2019). In addition to the above arguments for choosing this country 
for analysis, it should also be noted that, according to Nick King and Aled Jone, 
New Zealand is a place that does not experience the egregious effects of social 
collapse caused by the climate, the financial crisis or the pandemic. According to 
their concept, it is a ‘collapse lifeboat’. It has the greatest potential for survival 
due to its geothermal and hydroelectric power, agricultural land and low popula-
tion density. In addition to the above-mentioned country, survival in a situation 
of global breakdown of societies is also possible in Great Britain, Iceland, Ireland 
and Australia.31 

New Zealand is an example of a country that, without waiting for interna-
tional solutions, has taken action at the national and regional levels to help peo-
ple affected by climate change. The achievement of this aim is in line with Jane 
McAdam’s position. The Australian lawyer specialising in the field of climate 
change and refugees believes that legal issues related to climate change resettle-
ment should be dealt with at the regional level, not internationally. The first pro-
posal better responds to the needs of local or regional communities, taking into 
account their characteristics as well as cultural, demographic, geographical and 
political uniqueness.32 However, her adoption of a regional perspective does not 

30 Guiding Principles on Internal Displacement, Commission on Human Rights, 11 Febru-
ary 1998, p. 5, https://documents-dds-ny.un.org/doc/UNDOC/GEN/G98/104/93/PDF/G9810493.
pdf?OpenElement (accessed 18 October 2022).

31 N. King, A. Jone, An Analysis of the Potential for the Formation of ‘Nodes of Persisting 
Complexity’, “Sustainability” 2021, Vol. 13, No. 15, pp. 6-7, 16.

32 J. MacAdam, Swimming Against the Tide: Why a Climate Change Displacement Treaty is 
Not the Answer, “International Journal of Refugee Law” 2011, Vol. 23, No. 1, p. 4.
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rule out the other solutions. According to J. McAdam, the argument focusing on 
local/regional proposals stems from: 1) the nature of displacement, which is pre-
dominantly internal, and 2) the erroneous assumption that climate change itself 
causes migration, it can only have an ‘incremental impact’ and be a multiplier of 
threats, 3) lack of political will to formulate a new treaty, and in the case of its 
adoption, problems with its implementation and enforcement, which may not be 
an easy process.33 She, therefore, doubts whether an international treaty would be 
a good solution for all environmental migrants.

New Zealand has many Pacific island states in its vicinity that are sensitive to 
climate change due to rising water levels, and thus progressive salinization of soils 
(loss of land for cultivation) or flooding of freshwater sources. These changes also 
cause tidal floods, storms, tsunamis, ocean acidification and droughts. Accord-
ing to research from 2016, commissioned by the Ministry of Foreign Affairs and 
Trade of New Zealand, “no atoll group in the Pacific is likely to be habitable 
by the end of the century”.34 New Zealand is in free association with some of 
them (Cook Islands, Niue, Tokelau) so their citizens can move freely to New Zea-
land and have the rights of citizens of this country. On the other hand, there are 
established migration quotas under the Samoan Quota Resident Visa and Pacific 
Access Category programmes for citizens of Samoa, Tonga, Tuvalu, Kiribati 
and Fiji, and thanks to the Recognised Seasonal Employer of 2007 citizens of 
Fiji, Kiribati, Nauru, Vanuatu, Samoa, the Solomon Islands, Tonga, Tuvalu and 
Papua New Guinea can be admitted as economic migrants (wine and horticulture 
industries).35 The above examples testify to special immigration ties linking New 
Zealand with these countries. They are not only of economic importance but also 
reduce the pressure on the environment and its resources. Therefore, we can ven-
ture to say that New Zealand tries to manage climate migration through economic 
migration.

New Zealand courts dealing with cases of climate migrants ruled that the 
Geneva Convention did not apply to them.36 As a result, they rejected applications 

33 Ibidem, p. 8, 13, 15-16, 17.
34 M. Manley, J. E. Hay, P. Lal, C. Bennett, J. Chong, J. Campbell, W. Thorp, Research and 

Analysis on Climate Change and Disaster Risk Reduction Working Paper 1 Needs, Priorities and 
Opportunities Related to Climate Change Adaptation and Disaster Risk Reduction in the Pacific 
Islands Region, Submitted to New Zealand Ministry of Foreign Affairs and Trade, 30 November 
2016, p. 4, https://www.mfat.govt.nz/assets/Aid-Prog-docs/Research/Climate-Change-and-Disas-
ter-Risk-Reduction-Working-Paper-1-Needs-priorities-and-opportunities.pdf (accessed 16 De-
cember 2022).

35 Pacific Climate Change Migration and Human Security: Climate Change and Labour 
Mobility in Pacific Island Countries, “Policy Brief IOM”, June 2022, p. 6, https://environmen-
talmigration.iom.int/sites/g/files/tmzbdl1411/files/documents/wcms_856083.pdf (accessed 16 De-
cember 2022).

36 L. Fiennes, New Zealand’s Climate Refugee Visa, a Framework for Positive Change: Cre-
ating a regional framework of protections for climate migrants from the Pacific, University of 
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for protection. According to the data from April 2019, 11 applications for refugee 
status due to climate change were submitted in New Zealand. None of them was 
approved.37 The policy towards climate migrants changed in 2017, after the par-
liamentary elections. During the election campaign, the Green Party, as part of 
its migration policy, proposed the creation of a humanitarian visa for 100 people 
per year from the Pacific area forced to resettle due to climate change.38 This need 
resulted from: 1) the possibility of becoming a global leader in the field of migra-
tion policy, taking into account strong relations with the inhabitants of the Pacific 
Islands, 2) strengthening the position of the nation of New Zealand which has 
strong values and respects human rights, and 3) launching a fast track of regional 
assistance for migrants compared to slow international mechanisms.39 Members 
of the Green Party took the position that the New Zealand immigration system 
should be “humane, fair, practical, balanced and sensitive to the requirements and 
concerns of all migrants”.40 Their task was also to ensure that immigration legis-
lation included provisions for people displaced due to climate change.41

In 2017, the Minister for Climate Change, James Shaw, stated that the govern-
ment would consider introducing a special humanitarian visa for Pacific Islanders 
displaced as a result of environmental changes (rising sea levels), which was an 
innovative solution on a global scale. It was to be granted on the basis of “genuine 
fear of permanent displacement due to environmental change or damage caused 
by climate change”.42 The reasons for this solution were related to: 1) long-term 
cooperation and ties between New Zealand and the Pacific countries, 2) the 
region’s common migration history, 3) recognising New Zealanders as a nation of 
migrants, 4) taking care of one’s own interest, i.e., planning the flow of climate 
migrants through the visa system, which is a better solution than uncontrolled 
migration, 5) threats resulting from mass migration (lowering the standard of 
living, violation of human rights), 6) limiting mass migration, and 7) abiding by 

Otago, October 2019, p. 16, https://www.otago.ac.nz/law/research/journals/otago734244.pdf (ac-
cessed 16 December 2022).

37 L. Walters, NZ plans for inevitable climate-related migration, “Newsroom” 24 April 2019, 
https://www.newsroom.co.nz/2019/04/24/548955?slug=nz-planning-for-inevitable-climate-relat-
ed-migration (accessed 10 December 2022).

38 J. Shaw, Green Party to welcome 5,000 refugees to New Zealand, 20 June 2017, https://
www.greens.org.nz/green-party-welcome-5000-refugees-new-zealand (accessed 16 December 
2022).

39 L. Fiennes, op. cit., p. 20.
40 J. Shaw, Green Party to welcome 5,000 refugees to New Zealand, 20 June 2017, p. 1, https://

www.greens.org.nz/green-party-welcome-5000-refugees-new-zealand (accessed 16 December 
2022).

41 Ibidem, p. 5.
42 T. Manch, Humanitarian Visa Proposed for Climate Change Refugees Dead in the Water,  

“Stuff” 29 August 2018, p. 21, https://www.stuff.co.nz/environment/106660148/humanitarian-vi-
sa-proposed-for-climate-change-refugees-dead-in-the-water (accessed 1 December 2022).
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international agreements with the Pacific states.43 According to Leandra Fiennes, 
the creation of a visa system was more beneficial than changes in the law (immi-
gration law) as it is more flexible than the law and can be adapted to changing 
needs. Besides, changing legal norms is more time-consuming than altering an 
existing policy.44

Ultimately, members of the Green Party, along with the Labour Party and the 
Māori Party, which is outside the parliament, supported the idea of introducing 
visas. The National Party and the New Zealand First Party forming the ruling 
coalition were against it.45 After six months, the New Zealand government with-
drew from the proposal. Several reasons for this decision were suggested in the 
government’s documents. The first one was related to the assessment of the need 
to introduce climate visas. The second was connected with the clarification of the 
objective reasons underlying the granting of the visa, i.e., changing the wording 
from ‘genuine’ to ‘well-founded’ fear. The next ones concerned the formulation of 
‘culturally balanced policies’ (so that migrants do not lose contact with their cul-
ture) and the establishment of the goals of the new visa and immigration policy to 
increase the effectiveness of migration from the Pacific region (while protecting 
native labour markets, maintaining security and minimising the risk).46 It was 
also influenced by the aversion of the addressees themselves to the above visa and 
migration in general, which is a last resort for them. They called upon the New 
Zealand government to reduce carbon dioxide emissions (to ensure that they can 
stay at home), demanded support in adapting to climate change and thus enabling 
people at risk to stay in their homelands or provide them with legal migration 
paths in a crisis situation, avoiding the stigma of a refugee status per se (while 
maintaining the concept of the policy of ‘migration with dignity’ that is a part of 
the voluntary migration strategy by Anote Tong, a former president of Kiriba-
ti.47 The term ‘refugee’ was perceived negatively by the inhabitants of Kiribati 
and Tuvalu because it was associated with helplessness and regarding oneself as 
a passive victim.48 In addition, as highlighted in a government document from 
2018, “the Pacific Island countries and communities have no wish to relieve the 

43 Ibidem, pp. 25-27, 32-35.
44 Ibidem, p. 43.
45 J. Shaw, op. cit., p. 20.
46 Ibidem, p. 24, 37.
47 O. S. S. Eyles, Climate Migration and Kiribati: Discourse, Development and New Zealand’s 

Role in the Pacific. New Zealand NGO, Government, and I-Kiribati Perspectives, University of 
Otago, December 2020, pp. 53-54, https://ourarchive.otago.ac.nz/bitstream/handle/10523/12202/
EylesOlivia2020MA.pdf?sequence=1&isAllowed=y (accessed 19 December 2022); Dempster H., 
Ober K., New Zealand’s “Climate Refugee” Visas: Lessons for the Rest of the World, “Center for 
Global Development”, 10 January 2020, https://www.cgdev.org/blog/new-zealands-climate-refu-
gee-visas-lessons-rest-world (accessed 19 December 2022).

48 J. McAdam, Climate Change, Forced Migration, and International Law, Oxford 2012, 
p. 40.
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international community of its obligations and commitments to global action to 
reduce emissions by accepting large-scale migration [...] as a solution”.49 In view 
of the above, new solutions were proposed, consisting in: 1) using Official Devel-
opment Assistance programme to prevent, delay or prepare resettlement caused 
by climate change, 2) holding regional dialogue through the Pacific Island Forum 
for the development of international law protecting Pacific Islands states in the 
face of rising sea levels.50 In the proposed action plan, the government decided to 
postpone the introduction of humanitarian visas until 2024, “when the scale and 
potential effects of climate migration in the Pacific region become more promi-
nent”.51

In order to improve the climate change visa regime proposed in 2017, it was 
suggested to focus on objective reasons (‘legitimate concerns’), abandoning 
the subjective factor. In addition, it was recognised that the system should be 
reviewed annually in order to increase its effectiveness. If the scheme was suc-
cessful, an increase in the number of granted visas would be assumed.52 The pro-
posed changes also included solutions concerning: 1) focusing on the countries at 
the greatest risk, i.e. Kiribati and Tuvalu, and in the future revising the list, sup-
plementing it as necessary (every 5 years), 2) abandoning the phrase ‘climate ref-
ugee’ and thus changing the visa name into the Pacific Climate Migration Visa.53

Moving away from the idea of granting humanitarian visas, New Zealanders 
have taken a number of other actions. They resulted from the change in foreign 
policy towards the Pacific region initiated by the government of Prime Minister 
Jacinda Ardern in 2018. This initiative, known as the ‘Pacific Reset’, subordi-
nated mutual relations to understanding, partnership, sustainable development 
and respect.54 The new foreign policy provided for an increase in funds for 
activity in this area, the establishment of new institutions and diplomatic posts, 
and the signing of bilateral declarations of partnership, i.e. the strengthening of 
mutual relations in order to overcome strategic challenges in the region by means 
of soft diplomacy.55 It moved away from migration in favour of adapting threat-

49 Minister of Foreign Affairs, Pacific Climate Change-Related Displacement and Migra-
tion: a New Zealand Action Plan, Wellington 2018, p. 4, https://apo.org.au/sites/default/files/re-
source-files/2018-05/apo-nid213946.pdf (accessed 7 December 2022).

50 Ibidem, p 1.
51 Ibidem.
52 L. Fiennes, op. cit., pp. 37-38.
53 Ibidem, pp. 38-39.
54 A. Powles, Identity, National Security and Influence: The ‘Pacific Reset’ and Shaping 

New Zealand’s Relations with the Pacific Islands, “Development Bulletin” 2021, No. 82, pp. 32-36, 
https://pacificsecurity.net/wp-content/uploads/2021/10/DB82_Part6.pdf (accessed 8 December 
2022); Case Study: the Pacific Reset - a Year On, https://www.mfat.govt.nz/en/about-us/mfat-an-
nual-reports/mfat-annual-report-2018-19/case-study-the-pacific-reset-a-year-on/ (accessed 8 De-
cember 2022).

55 S. Mark S., New Zealand’s Public Diplomacy in the Pacific: a Reset, or More of the Same?, 
“Place Branding and Public Diplomacy” 2022, Vol. 18, pp. 105–112.
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ened areas to further life. One of the ideas is a project in Kiribati’s Temaiku Bay 
to reclaim a 300-hectare wetland area by raising it 2 meters above the projected 
future sea level (in 2200).56 The project implementation is supposed to last 30 
years. The adoption of a new foreign policy also resulted in the preparation by the 
New Zealand Ministry of Business, Innovation and Employment of the “Migra-
tion Policy in the Pacific Region” in May 2018. Its purpose was to: 1) create the 
right conditions for the policy of temporary migration and residence to meet the 
needs of the population, 2) minimise the risk of exploitation of incomers, and 3) 
recognise climate change displacement in the Pacific “where appropriate”.57 

Although the special programme of humanitarian visas due to climate change 
has not been implemented, New Zealand was the first country to propose such 
a solution. The idea was praised internationally, although the government was 
warned against pressure from people fleeing disasters not directly related to cli-
mate change. Nina Hall from Johns Hopkins University considered the discussed 
solution to be praiseworthy, especially in the period of tightening borders by 
Western countries.58 

The proposed visa, and then the new migration policy towards the Pacific, 
stemmed from New Zealand’s responsibility for the above region, its cultural and 
historical ties with this area and its population, as well as the pursuance of strategic 
interests and confirmation of its position in the region. They were also a compro-
mise towards the Pacific states. The above approach resulted from the imple-
mentation of the partnership policy and involvement in the ‘Pacific Reset’. The 
case of New Zealand demonstrates the importance of a regional/local approach 
to solving climate change problems. It shows the need to respect and understand 
the perspective of the countries at risk and their citizens, as well as the fact that 
migration can be the last resort. 

56 L. Walters, New Plan Gives Pacific People Chance to Stay Home, “Newsroom” 30 April 
2019, https://www.newsroom.co.nz/groundbreaking-project-gives-pacific-people-chance-to-stay-
in-their-homeland (accessed 3 January 2023).

57 Ministry of Business, Innovation & Employment, Final Cabinet Paper – Proposed Im-
migration Work Programme to Improve Pacific Migration Policies, 15 May 2018, p. 5, https://
www.mbie.govt.nz/assets/897e7e39bc/final-cabinet-paper-proposed-immigration-work-pro-
gramme-to-improve-pacific-migration-policies.pdf (accessed 3 January 2023).

58 J. Pearlman, New Zealand Creates Special Refugee Visa for Pacific Affected by Climate 
Change, “The Straits Time” 9 December 2017, https://www.straitstimes.com/asia/australianz/
new-zealand-creates-special-refugee-visa-for-pacific-islanders-affected-by-climate (accessed 
3 January 2023).
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5. CONCLUSION

The climate crisis is a universal phenomenon, but its negative consequences 
do not affect various social groups, countries, or regions to the same extent. It is 
a challenge to prepare countries and the international community for the growing 
phenomenon of climate migration. Most countries and international institutions 
are not ready for it. Currently, there is a deficit of policies and legal frameworks 
that take account of climate change as a driving force of migration. A conceptual 
sphere needs to be developed that would clearly define who a climate migrant is 
and would indicate objective premises on the basis of which it could be concluded 
that the decision to migrate was caused by climate change. This is extremely 
important for the preparation of legislation protecting these migrants, of a coher-
ent policy and various forms of assistance to countries affected by climate change 
and those hosting migrants. Perhaps the starting point are changes at the national 
and regional level, as it is easier to introduce them than at the international one. 
Implementation of the above modifications can protect modern societies from 
a humanitarian crisis caused by environmental degradation. Moreover, thanks to 
the planned changes, the adverse effects of migration caused by climate change 
can be mitigated. The way we deal with it will be crucial to the intensity and 
course of conflicts or unrest. 
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1. INTRODUCTION

The idea of the protection of the debtor has existed in private law for a long 
time. It is very often associated with the mythical favor debitoris - a principle 
having its origins in Roman law and demanding the adoption of solutions favora-
ble to the debtor.1 Although in Roman legal sources, which are available to us, 
this term does not appear,2 there is no doubt that already in classical law there 
were legal institutions whose main goal was to protect the debtor. One of them 
refers to the possibility to discharge the obligation by performing to a person who 
was not the creditor and, moreover, was not authorized to receive it.3 Among the 
Roman texts, we can point at a passage from the 30th book of Ulpian’s Commen-
tary ad Sabinum, in which the jurist discussed the effectiveness of performance 
towards a person who lost the mandate to receive the performance on behalf of 
the creditor. Although the debtor performed to the unauthorized person, he dis-
charged his obligation vis-à-vis the creditor.4 This solution was needed to protect 
the good faith of the debtor against the creditor.5 The example is merely a hint, 
but it shows that the idea to protect the debtor, although he performed to an unau-
thorized third party, has its long roots in the European legal tradition. 

In this article, the sources of the regulation of the Polish Code of Obligations 
of 19336 will be sought, especially Article 173, which allowed the debtor (debitor 
cessus) to perform to the assignor with the effect towards the current creditor – the 
assignee, despite the previous assignment of claim. Although the way of the pro-
tection of the debtor itself is truly Roman, the modern institution of assignment 
cannot be directly related to classical Roman law, which remained conservative in 

1 B. Biondi, Il Diritto romano cristiano. Vol. III, Milano 1954, pp. 217-260; M. Kaser, Das römi-
sche Privatrecht. 2 Abschnitt. Die Nachklassischen Entwicklungen, München 1975, pp. 327-328.

2 W. Wołodkiewicz, Il favor debitoris nel diritto e nella giurisprudenza della Polonia, 
https://www.dirittoestoria.it/tradizione2/Wolodkievicz-Favor-debitoris-2002.htm (accessed 
5 March 2023).

3 See, among others: F. Haymann, Schutz des guten Glaubens des leistenden Schuldners im 
Römischen Recht, BIDR 1948, Vol. 51/52, pp. 393-426.

4 D. 46, 3, 12, 2 Ulp. 30 ad Sab.; see also D. 46, 3, 18 Ulp. 41 ad Sab.
5 Similarly D. 46, 3, 34, 3 Iul. 54 dig.
6 Code of Obligations – Kodeks zobowiązań, hereinafter as K.z.; see Polish Journal of Laws, 

1933, No. 82, 598.
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its approach to the assignment of claims and applied a kind of half-measures, such 
as the institution of procurator in rem suam or actio utilis.7 Some inspiration for 
protecting the debtor can be traced indirectly to the constitution of Emperor Gor-
dian III of 239 AD, which confirmed that after the debtor had received a notice of 
assignment (denuntiatio), he could only perform to the assignee.8 

The assignment of claims, in a form similar to the modern one, was known 
to Western vulgar Roman law. The assignment agreement not only obliged the 
assignor to transfer the claim to the assignee but itself caused this effect immedi-
ately. The assignment did not require any form. Whether the debtor was protected, 
if he performed to the assignor being unaware of the assignment, is not clear.9

The origins of the protection of the debtor may lay in ius commune and in the 
relation of denuntiatio, as well as effectiveness of the assignment. The founda-
tions of ius commune was Roman law in the form transmitted in the Justinian’s 
Corpus Iuris.10 Below we will also take a look at German ius commune (gemeines 
Recht) at the end of the 19th century, which will represent the last phase of Roman 
law being directly in force.

After these brief general remarks, it is time to concentrate on Polish law. After 
Poland regained its independence in 1918, the country inherited four different – at 
the beginning even five – legal systems from the partition powers.11 A pressing 
need of the young Polish state was to unify the law, including private law, which 
was dealt with by the Codification Commission, established as early as 1919.12 
Unfortunately, the period before World War II was too short to unify the whole 
legal system. Nevertheless, one of the achievements of the Polish Codification 
Commission was the already mentioned K.z. – a work that searched for inspira-
tion in the most significant private law systems in interwar Europe, such as the 
Austrian, German, French and Swiss one. Also, the Franco-Italian Draft Code 
of Obligations of 1927 did not escape the attention of the authors of the Polish 

 7 M. Kaser, Das römische Privatrecht. 1 Abschnitt. Das altrömische, das vorklassische und 
klassische Recht, München 1971, pp. 652-654.

 8 C. 8, 41, 3 pr.; see also W. Rozwadowski, Studi sul trasferimento dei crediti in diritto Ro-
mano, BIDR 76 (1973), pp. 90-95; P. Ściślicki, Rzymska geneza instytucji zawiadomienia dłużnika 
o przelewie wierzytelności „denuntiatio“ z C. 8,41,3 pr. a wybrane ustawodawstwa współczesne, 
Zeszyty Prawnicze 2003, Vol. 3/1, pp. 106-107.

 9 E. Levy, Weströmisches Vulgarrecht. Das Obligationenrecht, Weimar 1956, pp. 150-151.
10 T. Giaro (in:) W. Dajczak, T. Giaro, F. Longchamps de Bérier, Prawo rzymskie. U podstaw 

prawa prywatnego, Warsaw 2018, p. 104.
11 J. Bardach, B. Leśnodorski, M. Pietrzak, Historia Ustroju i Prawa Polskiego, Warszawa 

2009, p. 581; C. Kraft, Europa im Blick der polnischen Juristen: Rechtsordnung und juristische 
Profession im Spannungsfeld zwischen Nation und Europa 1918-1939, Frankfurt am Main 2002, 
pp. 75-76.

12 S. Grodziski, Prace nad kodyfikacją i unifikacją polskiego prawa prywatnego (1919-1947), 
Kwartalnik Prawa Prywatnego 1992, Vol. 1.1-4, pp. 9-11; A. Moszyńska, Organizacja i przebieg 
prac nad kodeksem cywilnym w latach 1919–1964, Kwartalnik Prawa Prywatnego 2020, Vol. 29.3, 
pp. 446-453.
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K.z. and was used by them in an auxiliary way.13 The institutions of the Polish 
K.z., however, are not straightforward legal transplants such as the Swiss law 
in Turkey.14 It was much more an amalgam of institutions, originating from the 
aforementioned legal systems, which often presented improved legal solutions. It 
was possible thanks to the knowledge and experience of the authors of the Code 
who were trained in different legal systems.15

In this article, the author compares the regulations that allow the debtor, 
despite the assignment of a claim, to perform to the assignor with effect against 
the assignee in Austrian, German, Swiss, French law and the Franco-Italian Draft 
Code of Obligations, as well as the final regulation of the K.z. The Roman law in 
the form adapted in ius commune in the late nineteenth century will be presented 
first followed by the codification of the Germanic tradition, i.e., the Austrian 
ABGB and the German BGB, then the French Code civil, the Swiss Code of Obli-
gations (OR), and the Franco-Italian Draft Code of Obligations. 

Since the goal is to put across the sources of the K.z., legal doctrine and case 
law are mainly presented from the period before the K.z. came into force. An 
important source, particularly with regard to the foreign literature used by the 
Codification Commission, is here, albeit unofficial, the Explanatory memoran-
dum to the K.z. prepared by the main drafter Roman Longchamps de Bérier16 
and the handbook “Instytucje Kodeksu Zobowiązań” written by a co-author of 
the K.z. Ludwik Domański.17

2. IUS COMMUNE (ROMAN LAW) AT THE END OF THE 
NINETEENTH CENTURY

As mentioned above, Classical Roman law did not permit the assignment of 
claims in the modern sense. It was believed that an obligation was strictly tied to 
the parties. This concept, according to which the assignee merely asserts anoth-

13 A. Moszyńska, The Franco-Italian Draft Code of Obligations - The Polish Perspective (in:) 
D. Deroussin, F. Mazzarella, S. Wagner (eds.), Bürgerliches Recht im nachbürgerlichen Zeitalter - 
100 Jahre Soziales Privatrecht in Deutschland, Frankreich und Italien. Bd. 1. Vom Liberalen zum 
Sozialem Privatrecht? Der französisch-italienische Obligationenrecht-Entwurf von 1927, Frank-
furt am Main 2022, pp. 135-136.

14 A. Watson, Legal transplants and European private law, Maastricht 2000, pp. 8-9.
15 See I. Adamczyk, J. F. Stagl, Der Eigentumserwerb an Fahrnis im polnischen Recht, Rabels 

Zeitschrift für ausländisches und internationales Privatrecht 2022, Vol. 86, Heft 2, pp. 484-487; 
501.

16 R. Longchamps de Bérier, Uzasadnienie Projektu Kodeksu Zobowiązań z uwzględnieniem 
ostatecznego tekstu kodeksu. Art. 168-238, Warszawa 1935.

17 L. Domański, Instytucje Kodeksu Zobowiązań. Część Ogólna, Warszawa 1936.
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er’s right (excercitium actionis), was clearly evident as late as the second half of 
the nineteenth century through the point of view promoted by Christian Friedrich 
Mühlenbruch, who assumed precisely that the assignee is pursuing someone 
else’s claim, i.e. the assignor’s.18 Indeed, the assignment was not to transfer the 
claim itself, but to authorize only the assertion of it.19 The assignment of a claim in 
its modern form, that is, by virtue of which there is a transfer of the claim directly 
to the purchaser, who becomes a new creditor, was present in ius commune of the 
late nineteenth century.20 As Bernhard Windscheid pointed out, Roman law dis-
tinguished between obligatio and actio and allowed only actio to pass to the pur-
chaser, leaving the obligatio itself with the assignor, which, at the same time, had 
no substantive meaning, since this could only be effected with an actio. This divi-
sion has become blurred in modern law. Consequently, it was possible to break the 
Roman model and assume that the assignment transferred the entire claim to the 
purchaser, and not just the possibility of asserting it.21

The assignment of claims itself came about between the assignor and the 
assignee without involving the debtor. According to Windscheid, the assignment 
resulted in the assignor being entitled to assert the claim, as well as to under-
take other legal transactions modifying the obligation. The assignee thus became 
a full-fledged creditor. At the same time, the assignment did not automatically 
cause the assignor to lose the ability to accept performance from the debtor, as 
well as to undertake other transactions with him, such as debt release. The debtor 
would not even have the right to rely on the assignment against the assignor in 
order to avoid performance to him. To put an end to this situation, the debtor had 
to be notified of the assignment of the claim (denuntiatio). Until then, there would 
exist a solidarity of creditors between the assignor and the assignee.22 

Windscheid described the situation from the point of view of the creditor, 
but it is precisely the debtor’s position that cannot be overlooked here in the first 
place. After all, this person, who is not a party to the assignment, could continue 
to regard the assignor as his creditor. According to Otto Bähr, the notice was 

18 Mühlenbruch, however, by no means invoked arguments from Roman law in his work, so 
R. Zimmermann, The Law of Obligations. Roman Foundations of the Civilian Tradition, Cape 
Town-Johannesburg-Wetton 1992, p. 64.

19 C. F. Mühlenbruch, Die Lehre von der Cession der Forderungsrechte, Greifswald 1836; 
so also K. A. v. Vangerow, Lehrbuch der Pandekten. Bd. 3, Marburg-Leipzig 1869, pp. 100-106.

20 H. Dernnburg, Pandekten. Bd. 2. Obligationenrecht, Berlin 1904, p. 134; R. Zimmermann, 
The Law of Obligations. Roman Foundations of the Civilian Tradition, Cape Town-Johannes-
burg-Wetton 1992, pp. 62-66.

21 B. Windscheid, Lehrbuch des Pandektenrechts. Bd. 2, Frankfurt am Main 1891, 
pp. 229-230; ibid. p. 230, note 9; see also B. Windscheid, Die Actio des römischen Civilrechts vom 
Standpunkte des heutigen Rechts, Düsseldorf 1856, pp. 170-171.

22 B. Windscheid, Lehrbuch des Pandektenrechts. Bd. 2, Frankfurt am Main 1891, 
pp. 234-237; ibid. pp. 236-237, note 8.
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intended to exclude the perception of the assignor as the creditor, who, after all, 
lost this position as soon as the assignment took place.23

The notice should be given to the debtor by the assignee himself. The debt-
or’s acquisition of knowledge from other sources, even from the assignor, did not 
forbid him to perform to the latest. According to Windscheid, the Roman sources 
(e.g., the Constitution of Emperor Gordian III, C. 8, 41, 3) made the effective-
ness of the assignment against the debtor dependent upon the notice given by 
the assignee.24 A different opinion was presented by Heinrich Dernburg, who 
pointed out that it was essential that the debtor had certain knowledge of the 
assignment (German: sichere Kenntnis). Thus, he regarded as a valid denuntiatio 
a notice given by any party of the assignment.25

Thus, as long as none of the above-mentioned events occurred, which would 
give grounds to consider the debtor’s knowledge of the assignment as certain, he 
could perform to the assignor. This possibility also existed if the debtor knew 
about the assignment from sources other than the parties to that transaction. 
Such a construction was advantageous for the debtor, since he first had to obtain 
certain information regarding the new creditor from one of the parties to the 
assignment (or, following Windscheid, only from the assignee). On the other 
hand, it is difficult to speak here only of protection of the debtor’s bona fides 
if the debtor was able to perform to the assignor, despite his knowledge from 
sources other than the parties of the assignment, that the assignor was no longer 
his creditor.26

23 O. Bähr, Zur Cessionslehre, Jahrbücher für die Dogmatik des heutigen römischen und 
deutschen Privatrechts (Jhering‘s Jahrbücher) 1857, Vol. 1, pp. 414-420; see also H. Dernburg, 
Pandekten. Bd. 2. Obligationenrecht, Berlin 1904, p. 135.

24 B. Windscheid, Lehrbuch des Pandektenrechts. Bd. 2, Frankfurt am Main 1891, pp. 235-
238; see also literature cited ibid. pp. 237-238, note 9.

25 H. Dernnburg, Pandekten. Bd. 2. Obligationenrecht, Berlin 1904, pp. 135-136.
26 The protection of good faith by this construction was advocated by Otto Bähr. However, 

this was due, among other things, to his assumption that the assignment has effect with respect 
to the debtor as a result of the debtor’s acquisition of information from any source, not only from 
the parties of the assignment, which would cause the assignor, in the further understanding of the 
assignor as a creditor, to give rise to the assumption of deceit (dolus) on the part of the debtor. 
Nevertheless, also in this author’s opinion, the reliable information here was the notice of the 
assignee, so that the debtor could see reasonableness in resisting demands of the assignor. By the 
same token, the debtor could not be required, relying solely on ‘heard’ (hörensagen) information, 
to take the risk of protecting the interests of the assignee and resisting the demands of the assignor; 
see in detail O. Bähr, Zur Cessionslehre, Jahrbücher für die Dogmatik des heutigen römischen und 
deutschen Privatrechts, Jhering’s Jahrbücher 1857, Vol. 1 pp. 416-417.
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3. AUSTRIAN LAW

The assignment of claims in the Austrian ABGB is regulated in §§ 1392-
1399. The assignment agreement and the assignment itself take place exclusively 
between the assignor and the assignee, without the participation of the debtor. 
The effectiveness of the assignment in regard to third parties is independent of 
the debtor being notified of the assignment. The assignee can already enforce 
the claim against the debtor from the moment it is acquired, provided, of course, 
that he can prove his right.27 This does not mean, however, that the ABGB does 
not take the debtor’s situation into consideration, particularly with regard to the 
knowledge of the assignment agreement. The provisions of the Code come to the 
debtor’s rescue, enabling him to perform to the former creditor. This construction 
is regulated in §§ 1395-1396 ABGB,28 the text of which has not changed to this 
day since the Code came into force on 1 January 1812.29

§ 139530 Durch den Abtretungsvertrag entsteht nur zwischen dem Ueberträger 
(Cedent) und dem Uebernehmer der Forderung (Cessionar); nicht aber zwischen 
dem Letzten und dem übernommenen Schuldner (Cessus) eine neue Verbindlichkeit. 
Daher ist der Schuldner, so lange ihm der Uebernehmer nicht bekannt wird, berech-
tiget, den ersten Gläubiger zu bezahlen, oder sich sonst mit ihm abzufinden.

§ 139631 Dieses kann der Schuldner nicht mehr, so bald ihm der Uebernehmer 
bekannt gemacht worden ist; allein es bleibt ihm das Recht, seine Einwendungen 
gegen die Forderung anzubringen. Hat er die Forderung gegen den redlichen Ue-
bernehmer für richtig erkannt; so ist er verbunden, denselben als seinen Gläubiger 
zu befriedigen.

ABGB already emphasizes in the first sentence of § 1395 that the assignment 
of a claim constitutes a transaction between the assignor and the assignee, and 

27 A. Ehrenzweig, System des österreichischen allgemeinen Privatrechts. 2 Bd. 1 H. Das 
Recht der Schuldverhältnisse, Wien 1920, pp. 241-243; K. Wolff, Commentary on § 1392 (in:) 
H. Klang (ed.), Kommentar zum Allgemeinen bürgerlichen Gesetzbuch. 4 Bd. §§ 1293 bis 1502, 
Wien 1935, pp. 291-292.

28 A. Ehrenzweig, System des österreichischen allgemeinen Privatrechts. 2 Bd. 1 H. Das 
Recht der Schuldverhältnisse, Wien 1920, pp. 243-244.

29 https://www.ris.bka.gv.at/NormDokument.wxe?Abfrage=Bundesnormen&Gesetzesnum
mer=10001622&FassungVom=2007-02-22&Artikel=&Paragraf=1395&Anlage=&Uebergangsrec
ht= (accessed 5 March 2023).

30 § 1395. The contract of assignment creates a new obligation only between the assignor 
(cedent) and the assignee of the claim (cessionar), but not between the latter and the transferred 
debtor (cessus). Therefore, as long as the assignee is not known to him, the debtor is entitled to pay 
to the first creditor or otherwise settle with him.

31 § 1396. The debtor can no longer do this as soon as the assignee has been made known to 
him; however, he retains the right to raise his defenses to the claim. If he has acknowledged the 
claim brought by the bona fide assignee to be correct, he shall be obliged to satisfy the latter as 
his creditor.
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only between them exists a new obligation to transfer the claim. On the contrary, 
no new obligation is established between the assignee and the debtor. This sen-
tence illustrates that the debtor is not involved in the assignment, and his obliga-
tion, except for the person of the creditor, remains unchanged.32

In connection with the debtor’s exclusion from participation in the assign-
ment, the Code stipulates in § 1395 sentence 2 ABGB that as long as the debtor 
has no knowledge of the transfer, he may discharge the obligation by performing 
to the former creditor (German: Den ersten Gläubiger zu bezahlen). At the same 
time, the Code does not only limit the debtor’s authority to the performance but 
also makes it possible to settle with him in another way (German: sich sonst mit 
ihm abzufinden), which should be understood as the possibility of undertaking 
other legal transactions with regard to the debt. We should mention here, e.g. 
novation or debt release. Performance of the contract then, as well as other legal 
transactions concerning the debt, also remains effective vis-à-vis the assignee, 
despite the fact that he did not participate in them and did not even need to know 
about them.33

In turn, § 1396 sentence 1 ABGB supplements the norm of § 1395 sentence 
2 ABGB indicating that the debtor may undertake those transactions with the 
former creditor as long as the assignee has not become known to the debtor. The 
next part of §1396 ABGB refers to two other legal institutions. The first one is the 
debtor’s entitlement to set up against the assignee all defenses that he had against 
the assignor. The second one considers the interests of the assignee. Even if the 
assignment agreement turned out to be ineffective for some reason, but the debtor 
nevertheless acknowledged his debt to the assignee, who was at the same time in 
good faith regarding the effectiveness of the assignment, an obligation was estab-
lished between the debtor and the assignee which became analogous to the former 
one between the assignor and the debtor.34

The performance rendered to the assignor depends on the debtor’s knowledge 
of the assignment. Thus, from the debtor’s point of view, the moment at which 
he became aware of the assignment is decisive. Co-author of the first edition of 
Heinrich Klang’s Commentary on the Austrian ABGB Karl Wolff emphasized 
that the Code deliberately uses the terms Uebernehmer nicht bekannt wird35 and 
Uebernehmer bekannt gemacht worden ist36. These are intended to show that the 

32 K. Wolff, Commentary on § 1395 (in:) H. Klang (ed.), Kommentar zum Allgemeinen bür-
gerlichen Gesetzbuch. 4 Bd. §§ 1293 bis 1502, Wien 1935, p. 317. 

33 A. Ehrenzweig, System des österreichischen allgemeinen Privatrechts. 2 Bd. 1 H. Das 
Recht der Schuldverhältnisse, Wien 1920, p. 244; K. Wolff, Commentary on § 1395 (in:) H. Klang 
(ed.), Kommentar zum Allgemeinen bürgerlichen Gesetzbuch. 4 Bd. §§ 1293 bis 1502, Wien 1935, 
p. 317.

34 K. Wolff, Commentary on § 1395 (in:) H. Klang (ed.), Kommentar zum Allgemeinen bür-
gerlichen Gesetzbuch. 4 Bd. §§ 1293 bis 1502, Wien 1935, p. 317.

35 The assignee is unknown.
36 The assignee became known.
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ability to invoke the protection under § 1395 ABGB depends solely on the debt-
or’s positive knowledge of the assignment. In contrast, the ABGB does not make 
this entitlement dependent on the mere possibility of having such knowledge. The 
Austrian doctrine of the 1930s thus did not expect the debtor to inquire whether 
the assignor was still entitled to receive the performance.37

According to Wolff, the regulation of § 1395 ABGB referred to anyone who 
did not have knowledge of the assignment, even if gross negligence could be 
charged against him for failing to know of this fact. Since Austrian law classifies 
as a person in good faith only this one, who cannot be accused of negligence (e.g., 
§ 326 ABGB),38 Wolff assumed that the provision in question was not limited 
in its scope to protecting the debtor in good faith but had a wider application. It 
referred also to the debtors who did not know of the assignment due to their own 
fault.39 A different point of view was presented by Horaz Krasnopolski, who 
argued that only the debtor in good faith should be protected.40

The debtor can get the information about the assignment by any means and in 
any form. It does not matter whether the information was provided by the assignor 
or the assignee. What is important, is that it must be unambiguous and reliable.41 
This was clearly stressed by Armin Ehrenzweig who emphasized that the debtor 
may believe, despite having been notified, that he was not aware of the assignee 
if the notice was unclear or ambiguous, e.g., the debtor overlooked a reference to 
the assignment on an invoice, which was objectively easy to miss, or the notice 
did not make it possible to clearly determine whether there was an assignment or 
another legal transactions.42

In conclusion, it should be said that the protection of the debtor because of 
the performance rendered to the assignor was understood quite broadly under 
Austrian law at the beginning of the twentieth century, especially, when it comes 

37 K. Wolff, Commentary on § 1395 (in:) H. Klang (ed.), Kommentar zum Allgemeinen bürger-
lichen Gesetzbuch. 4 Bd. §§ 1293 bis 1502, Wien 1935, p. 317.

38 § 326 ABGB concerns the distinction between the legal situation of a holder in good and 
bad faith (German: redlicher and unredlicher Besitzer); see in detail J. Schey, Commentary on 
§ 326, (in:) H. Klang (ed.), Kommentar zum Allgemeinen bürgerlichen Gesetzbuch. 1 Bd. 1 Halbbd. 
§§ 1 bis 352, Wien 1933, pp. 1234-1237.

39 K. Wolff, Commentary on § 1395 (in:) H. Klang (ed.), Kommentar zum Allgemeinen bürger-
lichen Gesetzbuch. 4 Bd. §§ 1293 bis 1502, Wien 1935, p. 317.

40 H. Kransopolski, Österreichisches Obligationenrecht, Leipzig-Wien 1910, p. 269; so also 
V. Hasenöhrl, Das oesterreichische Obligationenrecht in systematischer Darstellung mit Ein-
schluss der handels- und wechselrechtlichen Lehren. Bd. 2, Wien 1899, p. 197.

41 J. Krainz, A. Ehrenzweig, System des österreichischen allgemeinen Privatrechts. 2 Bd. 
Das Obligationen-, Familien- und Erbrecht, Wien 1907, p. 112; A. Ehrenzweig, System des öster-
reichischen allgemeinen Privatrechts. 2 Bd. 1 H. Das Recht der Schuldverhältnisse, Wien 1920, 
p. 244; K. Wolff, Commentary on § 1396 (in:) H. Klang (ed.) Kommentar zum Allgemeinen bürger-
lichen Gesetzbuch. 4 Bd. §§ 1293 bis 1502, Wien 1935, p. 318.

42 A. Ehrenzweig, System des österreichischen allgemeinen Privatrechts. 2 Bd. 1 H. Das 
Recht der Schuldverhältnisse, Wien 1920, p. 244
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to the premise of the debtor’s knowledge of the assignment. It should be put to the 
fact that it was not enough for the debtor merely to have knowledge of the assign-
ment. It had to be reliable. 

4. GERMAN LAW

In the German BGB the assignment of claims is regulated in the §§ 398-413. 
The possibility to perform to the assignor despite the effective assignment of the 
claim is provided for in § 407 para. 1 BGB.43 Also, this provision has not changed 
since the Code came into force on 1 January 1900.44

§ 40745(1) Der neue Gläubiger muss eine Leistung, die der Schuldner nach der Ab-
tretung an den bisherigen Gläubiger bewirkt, sowie jedes Rechtsgeschäft, das nach 
der Abtretung zwischen dem Schuldner und dem bisherigen Gläubiger in Ansehung 
der Forderung vorgenommen wird, gegen sich gelten lassen, es sei denn, dass der 
Schuldner die Abtretung bei der Leistung oder der Vornahme des Rechtsgeschäfts 
kennt.

The provision above, as well as § 1395 ABGB, does not apply only to the 
situation of performance to the previous creditor, but also to all undertaken legal 
transactions (German: jedes Rechtsgeschäft), the object of which is the assigned 
claim. Under this provision, the assignee must accept their effectiveness against 
himself, unless the debtor knew of the assignment at the time of the performance. 
As pointed out by Heinrich Siber, the regulation of § 407 BGB, adopted in favor 
of the debtor, exceptionally overcomes the application of § 398 BGB,46 according 
to which, at the time of the conclusion of the contract of assignment, the assignor 
loses the right to dispose of the claim in favor of the new creditor – the assignee. 

43 § 407 (2) concerns the effectiveness of a judgment between the debtor and the assignor 
against the assignee. If the transfer of the claim occurred after the time of the lis pendens of the 
dispute, the subject of which was the transferred claim, the judgment rendered in this case also has 
effect against the assignee. The exception is if the debtor had knowledge of the transfer at the time 
of the lis pendens of the dispute.

44 https://www.gesetze-im-internet.de/bgb/__407.html (accessed 5 March 2023).
45 § 407 (1): The new creditor must allow performance that the debtor renders to the previ-

ous creditor after the assignment, as well as any legal transaction undertaken after assignment 
between the debtor and the previous creditor in respect of the claim, to be asserted against him, 
unless the debtor is aware of the assignment upon performance or upon undertaking the legal 
transaction.

46 § 398 Eine Forderung kann von dem Gläubiger durch Vertrag mit einem anderen auf die-
sen übertragen werden (Abtretung). Mit dem Abschluss des Vertrags tritt der neue Gläubiger an 
die Stelle des bisherigen Gläubigers. [§ 398 A claim may be transferred by the creditor to another 
person by contract with that person (assignment). When the contract is concluded, the new credi-
tor takes the place of the previous creditor.]
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The transactions undertaken by the assignor become exceptionally valid, despite 
the already effective assignment.47

Since the German BGB came into force, the doctrine argued that § 407 is 
aimed at protecting the good faith of the debtor and is a solution that can be traced 
back to ius commune (German: gemeines Recht), in which the performance to 
the previous creditor was effective until the debtor received the notice of assign-
ment. The German BGB, on the other hand, adopted a premise less stringent 
than the late ius commune. It is sufficient for the debtor to acquire knowledge 
of the assignment by any means, i.e., not only by notice given by the assignor 
or assignee to the debtor.48 However, the authors of the BGB already during the 
works of the first Codification Commission, rejected the proposal that the mere 
possibility of acquiring knowledge, rather than real knowledge, should exclude 
the good faith of the debtor. As justification for this, they pointed out that by 
adopting such a solution, the debtor’s legal situation would become more difficult 
than could be reconciled with the nature of the contract.49 In the German doctrine, 
it was additionally pointed out that a mere ‘hearsay’ – a rumor – is not enough; the 
information about the assignment must be reliable.50 Nor could the mere possibil-
ity of acquiring the knowledge be equated with the real knowledge of the debtor.51 

Thus, if the debtor, not knowing of the assignment, performs to the assignor, 
he becomes discharged. The performance, as well as other legal transactions 
undertaken with the assignor, become fully effective against the assignee. As 
Ludwig Kuhlenbeck pointed out, in such a situation the assignor appears to the 
debtor still as a creditor.52 However, as Siber emphasized, the term of any legal 
transaction, as used in § 407 BGB, should not be understood as legal transactions 
that benefit only to the creditor such as, for example, the establishment of securi-
ties or the interruption of the statute of limitations, as well as acts that create new 
obligations for the creditor. In contrast, this provision would have to be applied to 

47 H. Siber, Commentary on § 407 (in:) E. Strohal (ed.), Planck’s Kommentar zum bürgerli-
chen Gesetzbuch nebst Einführungsgesetz. II. Bd. 1 Hälfte. Recht der Schuldverhältnisse, Berlin 
1914, p. 577.

48 L. Kuhlenbeck, Commentary on § 407 (in:) L. Kuhlenbeck, J. v. Staudingers Kommentar 
zum BGB. II. Band. Recht der Schuldverhältnisse. I Teil. München-Berlin 1912, p. 469.

49 Protkolle der Erstenkommision p. 1304, H. H. Jakobs, W. Schubert (eds.), Die Beratung des 
Bürgerlichen Gesetzbuchs in systematischer Zusammenstellung der unveröffentlichten Quellen. 
Recht der Schuldverhältnisse §§ 241 bis 431, Berlin-New York 1978, p. 804.

50 L. Enneccerus, Lehrbuch des bürgerlichen Rechts. Zweiter Band. Recht der Schuldver-
hältnisse, Marburg 1927, p. 252.

51 L. Kuhlenbeck, Commentary on § 407 (in:) L. Kuhlenbeck, J. v. Staudingers Kommentar 
zum BGB. II. Band. Recht der Schuldverhältnisse. I Teil. München-Berlin 1912, p. 469.

52 Ibid. p. 470.
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dispositive transactions that lead directly to a modification of the obligations or 
even to its extinguishment.53 

Thus, as can be seen above, German law also decides that the debtor deserves 
protection, so that he can discharge himself by performing to the already untitled 
assignor unless he did not know about the assignment. The continuation of the 
thought aimed at protecting the debtor can be seen in the following §§ 408, 409, 
410 of the BGB. In particular, these last two provisions should be brought closer.54

In § 409, the Code refers to performance rendered to the assignor when 
the assignment itself has been ineffective.55 According to this provision, if the 
assignor has notified the debtor that he had transferred the claim, the assignor 
must accept all legal transactions, i.e., including the performance which took 
place between the debtor and the assignee.56 The BGB in § 409, unlike in § 407, 
does not make the performance to an unauthorized party dependent upon the 
debtor’s knowledge, in this case, of the ineffectiveness of the assignment. Thus, 
the debtor may know of the ineffectiveness of the assignment and nevertheless 
effectively discharge himself by performing to the assignee. However, the debtor 
is not protected in every case, e.g., in a situation where he has performed to the 
assignee in order to cause damage to the assignor.57

A certain continuation of § 409 is § 410 BGB.58 It regulates the situation 
in which the debtor has not been informed in writing by the assignor about the 
assignment. In that case, the debtor is not obliged to perform to the assignee 

53 H. Siber, Commentary on § 407 (in:) E. Strohal (ed.), Planck‘s Kommentar zum Bürgerli-
chen Gesetzbuch nebst Einführungsgesetz. II. Bd. 1 Hälfte. Recht der Schuldverhältnisse, Berlin 
1914, p. 578.

54 § 408 BGB refers to situations where multiple assignments of claims occur. The provision 
itself demands the application of § 407 BGB, so that the good faith of the debtor must also be pro-
tected in multiple transfers of the same claim; see C. Crome, System des Deutschen Bürgerlichen 
Rechts. Zweiter Band. Rechts der Schuldverhältnisse, Tübingen-Leipzig 1902, p. 330; L. Kuhlen-
beck, Commentary on § 408 (in:) L. Kuhlenbeck, J. v. Staudingers Kommentar zum BGB. II. Band. 
Recht der Schuldverhältnisse. I Teil. München-Berlin 1912, pp. 472-473.

55 § 409 (1) If the assignor notifies the debtor that he has assigned the claim, he must allow 
the notified assignment to be asserted against him in relation to the debtor, even if it does not 
occur or is not effective. It is equivalent to notice if the creditor has issued a document relating to 
the assignment to the new creditor named in the document and the latter presents it to the debtor. 
(2) The notice may only be revoked with the approval of the person who has been named as the 
new creditor.

56 L. Enneccerus, Lehrbuch des bürgerlichen Rechts. Zweiter Band. Recht der Schuldver-
hältnisse, Marburg 1927, pp. 254-255.

57 L. Kuhlenbeck, Commentary on § 409 (in:) L. Kuhlenbeck, J. v. Staudingers Kommentar 
zum BGB. II. Band. Recht der Schuldverhältnisse. I Teil. München-Berlin 1912, p. 474.

58 § 410 (1) The debtor is only obliged to the new creditor to perform in return for the delivery 
of the document relating to the assignment issued by the previous creditor. Notice of termination 
or a warning by the new creditor is only ineffective if it occurs without presentation of such a doc-
ument and if the debtor rejects it without undue delay for that reason. (2) These provisions are not 
applicable if the previous creditor notified the debtor of the assignment in writing.
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until the confirmation issued by the assignor is handed over to him. It is not 
enough only to present the confirmation to the debtor. It should be issued to him 
in exchange for the promised performance.59 

5. FRENCH LAW

In the French Code civil assignment of claims is regulated in the provisions 
on sale as a subtype of it (Article 1689-1701).60 The immediate inspiration for the 
regulation was adopted by the Code civil from the Coutume de Paris, especially 
regarding the form and the effectiveness of the assignment.61

The assignment is carried out in the same way as the transfer of property 
which means that the claim is transferred immediately (Article 1689).62 In place 
of the physical delivery of the sold item, which in the case of a claim cannot be 
done, is the delivery of a title – a document confirming the existence of the claim. 
However, this is not a prerequisite for the transfer of the claim itself, since this, 
as indicated above, already occurs at the time of the conclusion of the contract. 
Nonetheless, the assignment becomes effective only between the assignor and 
the assignee. For third parties, including the debtor, the assignor remains still 
perceived as the creditor.63 This situation persists according to Article 1690 Code 
civil64 until the debtor is notified about the assignment, or he accepts the assign-
ment in a prescribed form.65 

59 L. Kuhlenbeck, Commentary on § 410 (in:) L. Kuhlenbeck, J. v. Staudingers Kommentar 
zum BGB. II. Band. Recht der Schuldverhältnisse. I Teil. München-Berlin 1912, pp. 476-477.

60 G. Baudry-Lacantinerie, L. Saignat, Traité théorique et pratique de droit civil. Vol XIX. De 
la’vente et de l’échange, Paris 1908, p. 795, No. 749.

61 M. Planiol, G. Ripert, Traité élémentaire de droit civil conforme au programme official des 
facultés de droit. Vol. 2, Paris 1926, pp. 561-562, No. 1614.

62 A. Colin, H. Capitant, Cours elementaire de droit civil français. Vol. 2, Paris 1924, p. 147.
63 M. Planiol, G. Ripert, Traité élémentaire de droit civil conforme au programme official 

des facultés de droit. Vol. 2, Paris 1926, pp. 561-562, No. 1623-1624; N. Jansen, Commentary on 
Art. 11:303 (in:) N. Jansen, R. Zimmermann (eds.), Commentaries on European Contract Laws, 
Oxford 2018, pp. 1695-1696.

64 Art. 1690 Le cessionnaire n’est saisi à l’égard des tiers que par la signification du trans-
port faite au débiteur. Néanmoins, le cessionnaire peut être également saisi par l’acceptation du 
transport faite par le débiteur dans un acte authentique. [An assignee is vested with regard to third 
parties only by notice of the assignment served upon the debtor. Nevertheless, the assignee may 
likewise be vested by acceptance of the assignment given by the debtor in a public instrument.]

65 M. Planiol, G. Ripert, Traité pratique de droit civil français. Vol. VII. Obligations. Deu-
xième partie, Paris 1931, p. 449, No. 1128; A. Colin, H. Capitant, Cours elementaire de droit civil 
français. Vol. 2, Paris 1924, pp. 146-147.
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The debtor’s position related to the assignment before he received the notice is 
governed by Article 1691 Code civil, which has not been changed since the Code 
came into force on 21 March 1804.66

Article 169167 Si, avant que le cédant ou le cessionnaire eût signifié le transport au 
débiteur, celui-ci avait payé le cédant, il sera valablement libéré.

The provision above regulates that until the debtor receives a notice of assign-
ment (signification) from either the assignor or the assignee, he can discharge his 
obligation by performing to the assignor. The provision does not make it depend-
ent on any other condition, such as knowledge of the assignment or the good faith 
of the debtor. 

Article 1691 Code civil regulates explicitly only the effectiveness of perfor-
mance (literally payment – French: paiement)68 but in the early French doctrine 
and case law was a point of view presented that the debtor, until he does not 
receive the notice, can undertake with the assignor also any other legal transac-
tions, including the debt release.69

As was mentioned before, an equivalent way to make the assignment effective is 
not only the notice given by the assignor or assignee to the debtor but also his accept-
ance of the assignment (French: l’acceptation).70 The acceptance of the assignment, 
to be effective, required according to Article 1690 Code civil an authentic instru-
ment (French: acte authentique). It could be fulfilled by confirming the acceptance 
by a huissier de justice – judicial officer responsible for the service and execution 
of court decisions and enforceable instruments. As a matter of practice, it has also 
become adopted that the notice should be delivered via a huissier de justice.71

This formalism arising from the provisions of the French Code civil, requiring 
notice or acceptance, was subsequently loosened in case law. It was assumed that 

66 https://www.legifrance.gouv.fr/codes/article_lc/LEGIARTI000006442488?init=true&pag
e=1&query=1691&searchField=ALL&tab_selection=all (accessed 5 March 2023).

67 Art. 1691 If, before the assignor or assignee had given notice of the assignment to the debt-
or, the debtor had paid the assignor, he shall be validly released.

68 The Code uses the term paiement, which literally should be understood as payment, that is, 
the performance of a monetary obligation. However, in the French doctrine, there was a common 
opinion that this term should generally be understood as the performance, regardless the type of it, 
cf. C. Aubry, F. Rau, Cours de droit civil français d’aprè la méthode de Zachariae. Vol. IV, Paris 
1902, p. 244.

69 M. Planiol, G. Ripert, Traité pratique de droit civil français. Vol. VII. Obligations. Deu-
xième partie, Paris 1931, p. 450, No. 1128; Judgment of the Cour de Cassation of 29 June 1881, 
Recueil périodique de jurisprudence de Dalloz, D: 82. 1. 33.

70 C. Aubry, F. Rau, Cours de droit civil français d’aprè la méthode de Zachariae, Vol. V, 
Paris 1905, pp. 200-202; A. Colin, H. Capitant, Cours elementaire de droit civil français. Vol. 2, 
Paris 1924, p. 147.

71 G. Baudry-Lacantinerie, L. Saignat, Traité théorique et pratique de droit civil. Vol XIX. De 
la vente et de l’échange, Paris 1908, p. 813, No. 768; M. Planiol, G. Ripert, Traité élémentaire de 
droit civil conforme au programme official des facultés de droit. Vol. 2, Paris 1926, pp. 560-561, 
No. 1612-1613. 
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the debtor, by declaring in an informal document that he accepted the assignment, 
caused the assignment to take effect with respect to him. The assignment still did 
not become effective vis-à-vis third parties. Such a solution was a kind of inter-
mediate stage between the full effectiveness of the assignment towards everyone 
and a situation where it was binding only between the assignor and the assignee.72 
Case law adopted also a solution that the debtor could effectively discharge his 
obligation by performing to the assignee, even before the notice or acceptance took 
place.73 According to Marcel Planiol and Georges Ripert, it would be irreconcila-
ble with Article 1691 Code civil, which clearly indicates that the assignment does 
not take effect vis-à-vis the debtor until the notice is delivered or the acceptance 
is issued. This would lead to a dangerous situation, in which the assignor and 
assignee would have essentially the same rights against the debtor.74

Under French law, it is difficult to determine whether the idea of the pro-
tection of the debtor was the aim of Article 1691 Code civil itself. However, the 
regulation is congruent with the adopted model of the assignment.75 The debtor, 
even if he knows about the assignment, could effectively perform to the assignor. 
His good faith or knowledge of the assignment is irrelevant. The assignment of 
a claim does not have any effect against third parties, including the debtor unless 
the debtor has been notified of it or has accepted it.

6. SWISS LAW

The assignment of claims is regulated in Article 164-174 OR. In this legal 
system, the debtor can also discharge his obligation by performing to the assignor 
despite the assignment that has already taken place (Article 167 OR). The norm, 
which made it possible for the debtor was originally regulated in Article 187 of 
the First Code of Obligation of 1881. Article 167 OR which is still in force,76 does 
not differ in wording from it as it is visible below.77

72 Judgment of the Cour de Cassation of 26 July, 1880, Recueil périodique de jurisprudence 
de Dalloz, D. 80. 1. 36; Judgment of the Cour d’Appel de Paris of 18 December 1884, Recueil pé-
riodique de jurisprudence de Dalloz. D. 86, 2, 15.

73 Judgment of the Cour de Cassation of 9 March 1864, Recueil de jurisprudence de Sirey, 
S. 64, 1, 185; C. Aubry, F. Rau, Cours de droit civil français d’aprè la méthode de Zachariae. 
Vol. V, Paris 1905, pp. 216-217.

74 M. Planiol, G. Ripert, Traité pratique de droit civil français. Vol. VII. Obligations. Deu-
xième partie, Paris 1931, pp. 453-454, No. 1129.

75 N. Jansen, Commentary on Art. 11:303 (in:) N. Jansen, R. Zimmermann (eds.), Commenta-
ries on European Contract Laws, Oxford 2018, pp. 1695-1696.

76 https://www.fedlex.admin.ch/eli/cc/27/317_321_377/de (accessed 5 March 2023).
77 Art. 187. Wenn der Schuldner, bevor ihm der Abtretende oder der Erwerber die Abtretung 

angezeigt hat, in gutem Glauben an den früheren Gläubiger oder, im Falle mehrfacher Abtretung, 
an einen im Rechte nachgehenden Erwerber Zahlung leistet, so ist er gültig befreit.



 PROTECTION OF THE DEBTOR IN THE POLISH CODE OF OBLIGATIONS... 335

Article 167.78 Wenn der Schuldner, bevor ihm der Abtretende oder der Erwerber die 
Abtretung angezeigt hat, in gutem Glauben an den früheren Gläubiger oder, im Falle 
mehrfacher Abtretung, an einen im Rechte nachgehenden Erwerber Zahlung leistet, 
so ist er gültig befreit.79

This provision regulates not only the performance of the assignor in the case 
of a single assignment but also when the assignment took place several times.80 
Of course, in both cases, at the time of performance, the assignor is no longer 
a legitimate creditor. Nevertheless, the debtor discharges his obligation by per-
forming in good faith before being notified of the assignment.81

Under Swiss law, the good faith of the debtor is considered to exist until he 
came to know of the assignment. Most often, bad faith is established by means of 
a notice given by one of the parties of the assignment. Nevertheless, this is not the 
exclusive way to lose good faith. It is sufficient for him to acquire knowledge by 
any means from any reliable source.82 

Already during the works on the first Code of Obligations of 1881, it was 
accepted that notice given to the debtor is not the only way for him to acquire 
knowledge of the assignment. According to the Swiss Federal Council’s Message 
(German: Botschaft des Bundesrates), a kind of Explanatory Memorandum to the 
draft of the first Code of Obligations, every message providing the debtor with 
knowledge of the assignment was considered sufficient. It would distinguish the 
draft from Article 1691 Code civil or gemeines Recht presented by Windscheid 
in his handbook which requested that the notice should be given by the parties 
of assignment.83 According to Hugo Oser, the opinion presented in the Message 
of the Federal Council was not justified on the grounds of Article 167 OR. This 
author claimed that from the point of view of the existence of the debtor’s good 
faith, the notice was of primary importance, which can be clearly seen in Arti-
cle 167 OR. Nevertheless, he did not exclude the significance of information about 
the assignment coming from sources other than just the assignor and the assignee. 

78 Art. 167. Where, before the assignment has been brought to his attention by the assignor 
or the assignee, the debtor makes payment in good faith to his former creditor or, in the case of 
multiple assignments, to a subsequent assignee who acquired the claim, he is validly released from 
his obligation.

79 French version: Art. 167. Le débiteur est valablement libéré si, avant que la cession ait été 
portée à sa connaissance par le cédant ou le cessionnaire, il paie de bonne foi entre les mains 
du précédent créancier ou, dans le cas de cessions multiples, entre les mains d’un cessionnaire 
auquel un autre a le droit d’être préféré.

80 An analogous provision is found in Section 408 of the BGB, see footnote 54 above.
81 H. Becker, Commentary on Art. 167 (in:) M. Gmür (ed.), Kommentar zum Schweizerischen 

Zivilgesetzbuch. Obligationenrecht. I Abt. Allgemeine Bestimmungen. Art. 1-183, Bern 1917, p. 631.
82 H. Oser, Commentary on Art. 167 (in:) H. Oser, Das Obligationenrecht. Erster Halbband: 

Art. 1-183, Zürich 1929, p. 729.
83 Botschaft des Bundesrates an die hohe Bundesversammlung zu einem Gesetzentwurfe, 

enthaltend Schweizerisches Obligationen- und Handelsrecht. (vom 27. November 1879), BBl of 
1880 No. I 149, p. 182.
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However, such information must be reliable.84 This was vividly described by Her-
mann Becker: After all, the debtor does not have to take seriously every conver-
sation in the tavern, and if he should have any doubts, he can demand the delivery 
of a document confirming the assignment. Good faith is presumed.85 The last 
conclusion is obvious in connection with Article 3 Swiss ZGB which contains 
a general presumption of good faith.86

The law itself does not explicitly specify which party and in which manner 
should inform the debtor of the assignment. This could be done in any way. In 
Oser’s opinion, the debtor could have contented himself with the oral assurance 
given by the assignor. With regard to the assignee, a mere assertion that the claim 
was acquired may not have been sufficient to protect the debtor. This is because 
the debtor is not sure whether the assignee, so far, a third party to him, has really 
acquired the claim. It was pointed out that in such a situation, the debtor, in order 
to dispel any doubts, should demand from the assignee a written confirmation 
of the assignment, for example, issued by the assignor. By limiting itself to the 
assignee’s mere assurance, it was considered that the debtor performed at his own 
risk.87 

It has been assumed, although Article 167 OR does not express this explicitly, 
as § 1395 ABGB or § 307 para. 1 BGB does, that this provision should also be 
applied to other legal transactions with regard to the claim. Accordingly, if the 
prerequisites provided for in Article 167 OR are met, legal transactions such as, 
for example, debt release should be considered effective against the assignee.88

As Virgile Rossel pointed out, Article 167 OR should be applied only to an 
assignment which was concluded in a written form.89 An oral assignment would 
have no effect against the debtor, even if he knew of it. This conclusion has its 

84 H. Oser, Commentary on Art. 167 (in:) H. Oser, Das Obligationenrecht. Erster Halbband: 
Art. 1-183, Zürich 1929, p. 729; cf. A. v. Thur, Allgemeiner Teil des Schweizerischen Obligationen-
rechts. Zweiter Halbband, Zürich 1925, p. 742.

85 H. Becker, Commentary on Art. 167 (in:) M. Gmür (ed.), Kommentar zum Schweizerischen 
Zivilgesetzbuch. Obligationenrecht. I Abt. Allgemeine Bestimmungen. Art. 1-183, Bern 1917, p. 631; 
similar V. Rossel, Manuel du droit fédéral des obligations. Tome premier, Lausanne-Genève 1920, 
p. 231.

86 A. v. Thur, Allgemeiner Teil des Schweizerischen Obligationenrechts. Zweiter Halbband, 
Zürich 1925, p. 742.

87 H. Oser, Commentary on Art. 167 (in:) H. Oser, Das Obligationenrecht. Erster Halbband: 
Art. 1-183, Zürich 1929, p. 729.

88 H. Becker, Commentary on Art. 167 (in:) M. Gmür (ed.), Kommentar zum Schweizerischen 
Zivilgesetzbuch. Obligationenrecht. I Abt. Allgemeine Bestimmungen. Art. 1-183, Bern 1917, 
p. 631, H. Oser, Commentary on Art. 167, Das Obligationenrecht. Erster Halbband: Art. 1-183, 
Zürich 1929, p. 729.

89 V. Rossel, Manuel du droit fédéral des obligations. Tome premier, Lausanne-Genève 1920, 
p. 231.



 PROTECTION OF THE DEBTOR IN THE POLISH CODE OF OBLIGATIONS... 337

grounds in Article 165 OR which requires that the assignment should be provided 
in writing.90 

There is no doubt that the regulation of Article 167 OR was seen as a way to 
protect the debtor who does not have knowledge of the assignment. Similarly, as 
in the legal systems described before, the performance to the assignor discharges 
the debtor’s obligation with effect against the current creditor – the assignee. 
According to the point of view presented by Oser, the regulation of Article 167 
OR was intended to support the debtor’s situation only.91

7. THE FRANCO-ITALIAN DRAFT CODE OF OBLIGATIONS

It is worth exploring in greater detail the regulation contained in the Fran-
co-Italian Draft Code of Obligations which was intended to become a common 
Code of Obligations for France and Italy. As in the French Code or in the Ital-
ian Codice civile of 1865, which was influenced by French law,92 the provisions 
on the assignment of claims were located in the title regulating contract of sale, 
specifically in Articles 260-270. The draft followed the French model also with 
regard to the nature of the assignment. Therefore, the effectiveness of the assign-
ment depended upon the notice given to the debtor or acceptance issued by him 
(Article 263). As in the Code civile the debtor could discharge his obligation by 
performing to the assignor before he received a notice (Article 264).

Article 26493 Le débiteur qui n’a pas accepté la cession est valablement libéré s’il a 
payé le cédant avant la signification.
Toutefois la liberation ne se produit pas, si le cessionnnaire peut établir que le paie-
ment a été fait de mauvaise foi par un débiteur qui avait connaissance de la cession.

The provision above was not a complete carbon copy of Article 1691 Code civil 
or Article 1540 Codice civile of 1865.94 The first paragraph, which states that the 
debtor could discharge his obligation by performing towards the assignor until he 
was notified of the assignment, is concurrent with the regulations of both model 

90 Art. 165 (1) OR: Die Abtretung bedarf zu ihrer Gültigkeit der schriftlichen Form. Art. 165 
para. 1 OR: An assignment is valid only if done in writing.

91 H. Oser, Commentary on Art. 167 (in:) H. Oser, Das Obligationenrecht. Erster Halbband: 
Art. 1-183, Zürich 1929, p. 730, 8.

92 G. Alpa, Dal Code Civil al Codice Civile del 1942 (in:) G. Alpa, G. Chiodi (eds.), Il Pro-
getto Italo Francese delle obbligazioni (1927). Un modello di armonizzazione nell‘epocca della 
ricodificazione, Milano 2007, pp. 28-29; ibid. pp. 4-5.

93 Art. 264. A debtor who has not accepted the assignment is validly discharged if he has paid 
the assignor before notice. However, discharge does not occur if the assignee can establish that 
the payment was made in bad faith by a debtor who was aware of the assignment.

94 N. Stolfi, Diritto Civile. Vol. Terzo. Le Obbligazioni in Generale, Torino 1932, pp. 376-377.
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codifications. However, the second paragraph made the effectiveness of the debt-
or’s performance dependent upon his good faith at the time of performance. This 
provision was a significant change in comparison to Article 1691 Code civil. The 
debtor would have to reckon with the fact that, knowing about the assignment, he 
might not be released from his obligation. Thus, in Article 264 above, we could 
also look for some similarities to Article 167 OR, which on the one hand requires 
a notice given to the debtor but on the other hand, makes it impossible for him to 
discharge his obligation if he is not in good faith at the time of performance. The 
draft thus combined the previous regulations of the Code civil and Codice civile 
with the tendencies current at the beginning of the twentieth century. This way 
of creating legal norms corresponds to an appeal of Vittorio Polacco presented in 
1908, how to conduct the codification works so that the new law does not fully 
destroy the old one: certo che innovare senza distruggere, saper scernere codesti 
rami da rinverdire con felici innesti e uno dei compiti più difficili della difficilis-
sima arte del legiferare.95

8. THE POLISH CODE OF OBLIGATIONS

Let us now turn directly to the regulation of the Polish K.z., in which the 
assignment of claims was regulated in Article 168-176. The assignee became 
a full-fledged creditor from the moment the claim was acquired (Article 170 § 1 
K.z.), which corresponds to the Austrian, German and Swiss Codes, but differs 
from the solution adopted by the French Code civil and the Franco-Italian Draft 
Code of Obligations.96 The effects of the performance rendered to the assignor, 
as already mentioned before, were regulated by Article 173 K.z. According to the 
authors of the Code, this regulation was intended to protect the debtor who did not 
participate in the assignment.97

95 V. Polacco, La cabale del mondo legale (in:) Vittorio Polacco. Opere Minori. Parte I. Pro-
blemi di legislazione, Modena 1928, p. 48.

96 R. Longchamps de Bérier, Explanatory memorandum on Art. 173 (in:) Uzasadnienie Pro-
jektu Kodeksu Zobowiązań z uwzględnieniem ostatecznego tekstu kodeksu. Art. 168-238, Warsza-
wa 1935, pp. 253-255; L. Domański, Instytucje Kodeksu Zobowiązań. Część Ogólna, Warszawa 
1936, p. 701.

97 R. Longchamps de Bérier, Explanatory memorandum on Art. 173 (in:) Uzasadnienie Pro-
jektu Kodeksu Zobowiązań z uwzględnieniem ostatecznego tekstu kodeksu. Art. 168-238, Warsza-
wa 1935, p. 259; L. Domański, Instytucje Kodeksu Zobowiązań. Część Ogólna, Warszawa 1936, 
p. 701; cf. J. Korzonek, Commentary on Art. 173 (in:) J. Korzonek, I. Rosenblüth, Kodeks zobowią-
zań. Komentarz. T.1, Kraków 1934, p. 382.
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Article 17398 Dopóki dłużnik nie otrzymał zawiadomienia na piśmie o przelewie 
wierzytelności od zbywcy albo od nabywcy, zapłata, dokonana poprzedniemu wier-
zycielowi, oraz czynności prawne, z nim zdziałane, mają skutek przeciwko nabywcy, 
chyba że dłużnik wiedział o dokonanym przelewie w chwili zapłaty długu lub w chwi-
li zawarcia czynności z poprzednim wierzycielem.

Analogous regulations contained already the so-called Lwów draft of the 
Code of Obligations, edited by Ernest Till in 1923 (Article 115)99 and the coun-
ter-draft edited by Ludwik Domański (Article 191)100. The Lwów draft, unlike 
the final wording of Article 173 K.z., did not require the notice to be in writing, 
while clearly stating that it was to be given by the assignor or assignee. Instead of 
the debtor’s knowledge of the assignment, it requested his good faith. The text of 
the provision from the Lwów draft was, with a few modifications – primarily the 
replacement of good faith with debtor’s knowledge, adjusted into the counter-draft 
of Ludwik Domański which became the direct source for Article 173 K.z.101

According to the main drafter of the K.z. Roman Longchamps de Bérier, Arti-
cle 173 was based on the models of the Austrian, German and Swiss systems.102 
The solution adopted by K.z. combined regulations from the legal systems dis-
cussed above but it was by no means a simple carbon copy. On the one hand, 
there was a prerequisite of the written notice to the debtor – which occurs in 
Article 1691 CC (written) and in Article 167 OR (any form) – on the other hand, 
we can find there the premise of the debtor’s knowledge can be found there, which 
in turn is also included in §§ 1395-1396 ABGB and § 407 BGB.

As it results from Article 173 K.z. the debtor could discharge the obligation 
by performing to the assignor until he received a notice of assignment. It means 
also that the mere possibility of getting the information from other sources was 
insufficient.103 This could suggest that K.z. adopted the Austrian or German reg-
ulations which require the debtor’s knowledge of the assignment. However, in this 
legal system, it is not substantial that notice is given by the parties of the assign-

 98 Art. 173. As long as the debtor has not received notice in writing of the assignment of 
the debt from the assignor or the assignee, the payment, made to the previous creditor, and the 
legal transactions, made with him, have effect against the assignee, unless the debtor knew of the 
assignment at the time of payment or at the time a transaction was undertaken with the previous 
creditor.

 99 E. Till (ed.), Polskie Prawo zobowiązań (część ogólna). Projekt wstępny z motywami, 
Lwów 1923.

100 L. Domański, Projekt Prawa o zobowiązaniach w opracowaniu koreferenta projektu ad-
wokata Ludwika Domańskiego, Warszawa 1927.

101 L. Domański, Instytucje Kodeksu Zobowiązań. Część Ogólna, Warszawa 1936, p. 701.
102 Cf. R. Longchamps de Bérier, Explanatory memorandum on Art. 173 (in:) Uzasadnienie 

Projektu Kodeksu Zobowiązań z uwzględnieniem ostatecznego tekstu kodeksu. Art. 168-238, War-
szawa 1935, pp. 260-261.

103 R. Longchamps de Bérier, Zobowiązania, Lwów 1938, p. 300; so also J. Korzonek, Com-
mentary on Art. 173 (in:) J. Korzonek, I. Rosenblüth, Kodeks zobowiązań. Komentarz. T.1, Kraków 
1934, p. 383.
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ment. The debtor can come to know of it in every manner. It is only crucial that 
the received information is reliable. The burden of proving the debtor’s knowl-
edge of the assignment lies with the assignee.104 According to the main drafter of 
the K.z. Roman Longchamps de Bérier, such protection of the debtor would go 
too far. To avoid it, K.z. adopted the Swiss regulation based on the prerequisite of 
notice. However, unlike Swiss law, which does not require any form of notice, the 
authors of the Code opted for a written form. Longchamps de Bérier explained, 
that the purpose of the written form was not evidentiary, but the substantial one. 
The debtor’s protection ended at the time, when the written notice itself reached 
him, regardless of his actual knowledge of its contents. Thus, even if the debtor 
did not know about the assignment, he was not protected.105 As Domański accu-
rately pointed out, the notice, in order to have such an effect, had to reach the 
debtor in a way that he could have become familiar with its content (Article 30 
K.z.).106 

The Polish K.z. also did not specify who should give notice to the debtor. If 
it was sent by the assignor, it had to be assumed that the debtor would effectively 
perform to the assignee even if the assignment was ineffective (like § 309 BGB). 
He could then defend himself with exceptio doli against the assignor. If, on the 
other hand, the notice was sent by the assignee, the debtor could perform only at 
his own risk.107

It would then arise from the nature of Article 173 K.z. that the latest moment 
at which the debtor could perform to the assignor was the delivery of a writ-
ten notice. At that time he had the opportunity to get the information about the 
assignment. Of course, the protection of the debtor could cease to exist earlier as 
soon as he became aware of the assignment from any other reliable source.108

The regulation of the K.z. primarily took inspiration from the Swiss OR and to 
some extent from the German BGB and the Austrian ABGB. In K.z., the debtor’s 
knowledge was significant, regardless of the source. It could exclude the effective 
performance rendered to the assignor even before the written notice was given to 
the debtor. Furthermore, the notice was not a prerequisite for the effectiveness of 
the assignment itself. Therefore, it differed from the regulation of Articles 1690-

104 A. Ehrenzweig, System des österreichischen allgemeinen Privatrechts. 2 Bd. 1 H. Das 
Recht der Schuldverhältnisse, Wien 1920, p. 244; L. Enneccerus, Lehrbuch des bürgerlichen 
Rechts. Zweiter Band. Recht der Schuldverhältnisse, Marburg 1927, p. 252.

105 R. Longchamps de Bérier, Explanatory memorandum on Art. 173 (in:) Uzasadnienie Pro-
jektu Kodeksu Zobowiązań z uwzględnieniem ostatecznego tekstu kodeksu. Art. 168-238, Warsza-
wa 1935, p. 260.

106 L. Domański, Instytucje Kodeksu Zobowiązań. Część Ogólna, Warszawa 1936, p. 702.
107 R. Longchamps de Bérier, Explanatory memorandum on Art. 173 (in:) Uzasadnienie Pro-

jektu Kodeksu Zobowiązań z uwzględnieniem ostatecznego tekstu kodeksu. Art. 168-238, Warsza-
wa 1935, pp. 260-261.

108 J. Korzonek, Commentary on Art. 173 (in:) J. Korzonek, I. Rosenblüth, Kodeks zobowiązań. 
Komentarz. T.1, Kraków 1934, pp. 383-384.
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1691 Code civil. First of all, the function of notice and the importance of the debt-
or’s knowledge of the assignment are of other significance. In French law, until 
the debtor is notified, he can perform to the assignor, even though he knew of the 
assignment. In addition, the notice or acceptance is necessary for the assignment 
to have an effect upon third parties which is not required in the other described 
here legal systems.109

9. THE REGULATION OF THE K.Z. AS A SOURCE 
OF ARTICLE 512 K.C.

The regulation of Article 173 K.z.110 was slightly changed in 1950111. K.z. in 
its new wording regulated that the assignor or assignee shall notify the debtor in 
writing of the assignment. As mentioned above, under Article 173 K.z. before 
1950, the prerequisite of the written form of notice did not have a purely eviden-
tiary value and was needed to end the protection of the debtor.112 This change 
may suggest that since 1950 the written notice was intended for evidentiary pur-
poses only, while any notice, regardless of form, had immediate effect against the 
debtor.113

The provision, in its 1950 form, was then adopted into Article 512 of the Pol-
ish Civil Code of 1964,114 which is still in force:

Article 512115 Dopóki zbywca nie zawiadomił dłużnika o przelewie, spełnienie 
świadczenia do rąk poprzedniego wierzyciela ma skutek względem nabywcy, chyba 

109 L. Domański, Instytucje Kodeksu Zobowiązań. Część Ogólna, Warszawa 1936, pp. 701-
702.

110 Art. 173 (from 1950). O dokonanym przelewie zbywca lub nabywca wierzytelności powi-
nien zawiadomić dłużnika na piśmie. Dopóki dłużnik nie został zawiadomiony o przelewie, za-
płata, dokonana poprzedniemu wierzycielowi, ma skutek względem nabywcy, chyba że w chwili 
zapłaty dłużnik wiedział o przelewie. Przepis ten stosuje się także do innych czynności prawnych, 
dokonanych między dłużnikiem a poprzednim wierzycielem. [Art. 173 (from 1950). The assignor 
or assignee of a claim shall notify the debtor in writing of the assignment. As long as the debtor 
has not been notified of the assignment, the payment, made to the previous creditor, shall have 
effect against the assignee, unless at the time of payment the debtor knew of the assignment. This 
provision also applies to other legal transactions undertaken between the debtor and the previous 
creditor.]

111 The Act of 18 July 1950 Introductory Provisions of the General Provisions of the Civil Law 
(Polish Journal of Laws 1950 No. 34 item 312).

112 See above p. 339.
113 Cf. Minutes of the K.c. Codification Commission meeting of 24 October 1957, p. 2 (un-

published).
114 Polish Journal of Laws 1964 No. 16 item. 93; hereinafter K.c.
115 Art. 512. As long as the assignor has not notified the debtor of the assignment, performing 

to the previous creditor shall have effect against the assignee, unless at the time of performance 
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że w chwili spełnienia świadczenia dłużnik wiedział o przelewie. Przepis ten stosu-
je się odpowiednio do innych czynności prawnych dokonanych między dłużnikiem 
a poprzednim wierzycielem. 

The Codification Commission of the K.c. did not include in the provision 
the requirement that the notice should be given in writing, which made it more 
similar to Article 167 OR. The provision also modified the indication of the party 
which should give the notice to the debtor. Under Article 512 K.c., it should be 
the assignor. Of course, the debtor can have the knowledge of the assignment 
acquired from other sources. In addition, Article 512 K.c. contains changes of 
a rather editorial nature compared to Article 173 K.z. However, the principle 
remains the same. The debtor can discharge the obligation by performing to the 
assignor until he is notified or acquires prior knowledge of the assignment from 
other sources. The doctrine also pointed out that the purpose of this provision 
invariably remained the protection of the debtor.116

10. CONCLUSIONS

The analysis above confirms that the regulation of Article 173 K.z. is a part 
of the common European legal tradition, in which it is widely accepted that the 
debtor deserves protection in regard to the assignment of claims in which he does 
not participate. Of course, such protection is limited due to certain circumstances. 
One of these circumstances is the debtor’s knowledge of the assignment and, con-
sequently, of his current creditor. The example of Article 173 K.z. shows that this 
Code followed, obviously, the regulations of other European systems, but did not 
do that blindly. It presented its own original solutions, which were based on the 
experience of other legal systems. This perspective helps to understand better 
the statement made about the Polish K.z. by Filippo Ranieri: so dass die dama-
lige erste polnische Kodifikation des Obligationenrechts sich auch als erste echte 
‘europäische’ Zivilrechtskodifikation verstand.117

the debtor knew of the assignment. This provision shall apply accordingly to other legal transac-
tions undertaken between the debtor and the previous creditor.

116 W. Czachórski, Prawo zobowiązań w zarysie, Warszawa 1968, pp. 392-393; E. Łętowska 
(in:) Z. Radwański (ed.), System Prawa Cywilnego. Prawo zobowiązań – część ogólna, Wrocław-
-Warszawa-Kraków-Gdańsk-Łódź 1981, pp. 392-393.

117 so that the first Polish codification of the Code of Obligations at that time also should be 
understood as the first true ‘European’ codification of civil law; F. Ranieri, Europäisches Obliga-
tionenrecht. Ein Handbuch mit Texten und Materialien, Wien-New York 2009, p. 106
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Abstract

The article presents the origins and key transformations of the EU’s Common 
Agricultural Policy (CAP) and the most significant factors that have influenced its current 
shape. It is shown that since its inception, the CAP has undergone significant changes 
involving both its goals and operational tools. It was found that over the years and under 
changing circumstances, the CAP has transformed from a policy aimed at increasing 
agricultural production and productivity into a tool that determines the development of 
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rural areas and stimulates pro-environmental measures. The validity of this perspective is 
also supported by an analysis of the financial aspects of its functioning. In the context of 
the findings, the second part of the study characterizes the current shape of the Strategic 
Plan for the Common Agricultural Policy for 2023-2027 (CAP SP), which defines the 
main financial instruments for achieving the objectives of the CAP. It was found that 
compared to the previous programming period, significantly less funds were allocated 
to payments according to agricultural area (a decrease in the share from 43% to 35%), 
redirecting them to various types of payments related to pro-environmental measures. 
These changes are in line with the direction of the CAP’s evolution. However, the way 
in which additional payments are linked to the implementation of pro-environmental 
measures is debatable, creating numerous implementation problems for farmers. The 
result is a low share of eco-schemes in the payment applications submitted by farmers in 
2023, which will reduce the amount of EU support they will absorb.

KEYWORDS

common agricultural policy, direct payments, strategic plan for agriculture 

SŁOWA KLUCZOWE

wspólna polityka rolna, płatności bezpośrednie, plan strategiczny dla rolnictwa

1. INTRODUCTION 

Since 2023, financial support for Polish agriculture has been based on the Stra-
tegic Plan for the Common Agricultural Policy for 2023-2027 (CAP SP). This is 
a fundamental document that determines the principles for implementing a wide 
range of programs within the EU’s CAP. The shape of the CAP SP, its functioning, 
and intended goals are closely related to the changes that have taken place within the 
concept of the CAP in recent years. This policy is no longer just a tool for support-
ing farmers’ incomes and rural development. It also aims to achieve much broader 
objectives associated with the Green Deal strategy, where one of the main goals 
is to achieve climate neutrality by 2050. Therefore, studying the CAP SP cannot 
be done without directly addressing the new challenges that the CAP faces. These 
challenges are highly ambitious and require significant financial investments. This 
raises an important issue: Do the new paradigms of CAP’s functioning have a real 
reflection in the allocation of financial resources within CAP SP, or do they remain 
solely in the realm of political declarations? To answer this question, the first part of 
the study presents an overview of the evolution of CAP up to its current form. The 
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second part of the study presents the structure of the CAP SP with a special focus 
on the financial framework. It also compares the CAP SP with the Rural Develop-
ment Programme 2014-2020 (RDP 2014-2020) in terms of spending on individual 
financial support instruments for Polish agriculture.

2. HISTORICAL BACKGROUND OF THE CAP

The 60th anniversary of the Common Agricultural Policy was celebrated dur-
ing the French presidency in 2022. The first principles of the CAP were drawn 
up in 1957 and incorporated into the Treaties of Rome, which strengthened the 
European Coal and Steel Community established in 1951. Five objectives were 
seen as key to the CAP: 

– increasing agricultural productivity by promoting technical progress, the 
rational development of agricultural production and the optimum use of the 
factors of production, especially labour,

– ensuring this way an adequate standard of living for the rural population, 
especially by raising the individual income of those working in agriculture,

– stabilization of agricultural markets,
– ensuring security of supply,
– ensuring reasonable prices in consumer deliveries.

The above objectives should be viewed in the context of the production and 
economic conditions of the time. Europe, devastated by World War II, was suffer-
ing from food shortages due to low agricultural productivity and organizational 
problems. This resulted in high food prices, among other things.

It should be noted, however, that the first assumptions of the CAP were con-
tradictory, which was a source of problems in later periods. The first discrep-
ancy arises when comparing the goals of increasing the volume of production 
and ensuring an adequate level of income.2 A high level of production, according 
to the law of supply and demand, causes prices, and therefore profitability, to 
fall. The same is true for raising income levels, combined with ensuring reason-
able prices. These assumptions are contradictory. In the first period of the CAP, 
the Community’s agriculture, which was heavily stimulated, reached high lev-
els of productivity and production. This led to an overproduction of agricultural 
commodities and a change in the structure of agriculture. Small family farms 
were transformed into large enterprises.3 Counteracting these processes became 

2 E. Majewski, P. Sulewski, A. Wąs, Ewolucja Wspólnej Polityki Rolnej Unii Europejskiej 
w kontekście wyzwań Trwałego Rozwoju, Warsaw 2018, p. 43.

3 F. Tomczak, Ewolucja wspólnej polityki rolnej UE i strategia rozwoju rolnictwa polskiego, 
Warsaw 2009, p. 25. 
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extremely costly. It is estimated that CAP expenditure during this period repre-
sented about 70% of all Community expenditures.4 All these factors, along with 
trade-related considerations, formed the basis for the first major reform of the 
CAP in the 1990s, called the Mac Sharry Reform.5 Its main elements were:

– the gradual reduction of intervention prices to global levels,
– the introduction of direct payments to compensate for reductions in guar-

anteed prices, differentiated by region,
– making the amount of direct payments independent of a farm’s current pro-

duction; direct payments were calculated by multiplying the area of cereal 
cultivation by the reference yields of cereals,

– subsidizing compulsory and voluntary land set-aside,
– support for afforestation programs,
– reducing the intensity of livestock production and providing incentives 

for environmentally beneficial activities,
– increasing the replacement rate of generations of farmers,
– a package of agro-environmental projects that encouraged farmers to use 

environmentally friendly production methods and landscaping.

In general, the goal of this reform was to stop the growth of food supply and 
bring it into balance with unchanging demand. Attention also began to be paid to 
environmental issues, although in the early 1990s, they were not at the forefront 
of the Community’s concerns.

A 1994 European Commission report found that the reform had produced 
unexpectedly good results. The production of cereals, meat and milk fell signifi-
cantly in three years, allowing a dramatic reduction in stocks. What is important, 
there was no decline in real agricultural incomes. On the contrary, they increased 
by 5.7% in the 12 Member States in 1994, while the increase in the share of com-
pensatory payments in farmers’ income allowed it to stabilize. 

Although the Mac Sharry reform produced better-than-expected results, it did 
not solve the fundamental problems of the CAP. The need to implement the pro-
visions of the GATT Uruguay Round and the prospect of EU enlargement to new 
Member States continued to require profound changes. Disputes over the shape 
of the CAP lasted more than two years and culminated in an agreement reached 
by the European Council in Berlin in 1999. The package of documents that intro-
duced it is called “Agenda 2000”. The adopted solutions developed instruments 
affecting not only agriculture but also agricultural and non-agricultural activ-

4 M. Adamowicz, Wspólna Polityka Rolna Unii Europejskiej. Doświadczenie – Problemy – 
Perspektywy, (in:) M. Adamowicz (ed.), Dostosowanie podstawowych rynków rolnych w Polsce do 
integracji z Unią Europejską, Warsaw 1999, p. 35.

5 W. Wrzaszcz, K. Prandecki, Rolnictwo a Europejski Zielony Ład, “Zagadnienia Ekonomi-
ki Rolnej/Problems of Agriculture Economics” 2020, No. 4 (365), pp. 156-179.
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ities in rural areas.6 They deepened the measures adopted by the Mac Sharry 
reform to reduce production intensity, support farmers’ income levels through 
direct payments, and introduce environmental measures and compensation for 
farming in areas with less favourable conditions. An important element of the 
“Agenda 2000” reforms was the creation of a second pillar of the CAP, aimed at 
rural development policy. From the point of view of the current shape of the CAP, 
it seems crucial to link support for agriculture to compliance with minimum envi-
ronmental standards and to reward the implementation of additional pro-environ-
mental practices within the framework of agri-environmental-climate programs. 

In 2002, the European Commission, reviewing the effectiveness of “Agenda 
2000”, adopted the Mid-Term Review of the CAP document.7 It focused on two 
pillars of the CAP: Pillar I (agriculture) – price and quality competitiveness, direct 
subsidies, simplification of CAP functioning, and Pillar II (rural) – rural devel-
opment policy, the concept of multifunctional rural development. As a result, in 
2003, a decision was made to change the agricultural support system as part of the 
so-called Fischler reform (Luxembourg reform). The “European Model of Agri-
culture” was adopted, based on family farms, sustainable development principles 
and environmental protection. The new vision of the CAP included a number of 
new solutions, aimed at:

– making farm support independent of the level of production by introducing 
a single farm payment or a single regional payment,

– linking these payments to the fulfillment of established standards 
(cross-compliance principle),

– reducing direct payments for the largest farms (modulation principle) 
because until then, 20% of farms received 80% of support, which was 
noted by the Committee of the Regions,8

– introducing changes in individual agricultural markets,
– increasing the importance and level of funding for rural development.9

The main objective of these measures was to make agriculture more environ-
mentally friendly, increase the emphasis on rural development and move away 
from solutions leading to the increase and intensification of agricultural produc-
tion. Key changes included the establishment of the European Agricultural Fund 
for Rural Development (EAFRD), which aimed to combine various activities 

6 M. Adamowicz, Ocena Wspólnej Polityki Rolnej i jej instrumentów, (in:) S. Sokołowska, 
A. Bisaga (ed.), Wieś i rolnictwo w procesie zmian. Szanse rozwojowe rolnictwa w przestrzeni 
europejskiej, Opole 2008, p. 54.

7 European Commission, Mid-Term Review of the Common Agriculture Policy, Communi-
cation from the Commission to the Council and the European Parliament, Brussels 2002.

8 Committee of the Regions, Opinion of the Committee of the Regions on the Communi-
cation from the Commission to the Council and European Parliament: Mid-Term Review of the 
Common Agriculture Policy, (2003/C73/07), Brussels, 2002.

9 F. Tomczak, op. cit., p. 49.
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supporting rural development. Meanwhile, market expenditures remained in the 
European Agricultural Guarantee Fund (EAGF), including direct payments, mar-
ket intervention, and export support. 

In 2008, another midterm review of the CAP was conducted, known as the 
“Health Check”. It took place under special conditions. It was a period of global 
financial crisis, emerging food security problems and growing awareness of the 
causes and consequences of climate change. The adopted solutions were not 
intended to be revolutionary in nature. The 2013-2020 period was supposed to 
be a breakthrough in terms of direct payments, rural development and market 
support. The introduced changes can be described in three points:

– complete decoupling of aid from production by gradually phasing out the 
remaining production-linked payments and incorporating them into the 
system of uniform payments granted to farmers,

– partial redirection of Pillar I funds to rural development by increasing the 
modulation rates of direct payments,

– making the rules of public intervention and supply control more flexible so 
as not to limit the ability of farmers to respond to market signals.10

Figure 1. The Evolution of the CAP expenditure.
Source: https://data.consilium.europa.eu/doc/document/ST-15640-2011-ADD-11/en/pdf (accessed 
1 June 2023).

10 European Parliament, CAP instruments and their reforms, “European Union Information 
Papers”, https://www.europarl.europa.eu/factsheets/pl (accessed 17 January 2023).
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With regard to area payments, decisions were made to move to a simplified 
payment system and redistribution mechanisms, and the so-called “greening” 
mechanism was introduced. The latter introduced a requirement to diversify 
crops and maintain permanent grassland and Ecological Focus Areas (EFA) on 
at least 5% of a farm’s arable land. Countries committed to allocating 30% of the 
national pool of funds to “greening”. Pillar II of the CAP also underwent changes 
and consolidation with Pillar I. This was reflected in the introduction of the pos-
sibility of transferring funds between the two (a maximum of 25% from Pillar II 
to Pillar I). The functioning of agricultural markets was reorganized, a particular 
example of which was the abolition of milk quotas.11 

The path of the CAP in the thirty-year period 1990-2020 is shown in Figure 1. 
It presents the different instruments of agricultural support. In the initial period, 
the form of the CAP was determined by the support of agricultural markets. Since 
1992, production-linked payments gained importance, playing a major role in the 
CAP until 2005. However, in the 2007-2013 financial perspective, the burden of 
agricultural support was taken over by non-production-related payments. 

The work on the shape of the post-2020 agricultural CAP was of a special 
nature, which meant that agreements on this issue took a record amount of time. 
This was due to political circumstances (European Parliament elections in 2019), 
the COVID-19 pandemic, and the strong focus of the CAP on environmental and 
climate issues, which aroused opposition in many member states.12

3. CAP – CURRENT STATUS

The current shape of the CAP is strongly conditioned by the Green Deal strat-
egy. It aims to achieve zero net greenhouse gas emissions by 2050 and to decouple 
economic growth from resource use. One of the core elements of the Green Deal 
is the Farm to Table strategy, in which agriculture will play a key role. Extremely 
ambitious targets have been set, with 40% of the CAP budget to be spent on their 
implementation. The strategic plans for the CAP adopted by each Member State 
are an expression of the implementation of these assumptions. They are supposed 
to fully reflect the ambitions of the Green Deal and the Farm to Table strategy. 
The Commission is ensuring that these strategic plans are assessed against strict 

11 A. Niewiadomski, Wspólna Polityka Rolna po 2013 r.– wybrane problemy prawne, “Studia 
Iuridica Agraria” 2015, Vol. XIII, p. 126.

12 Z. Nasalski, Z. Brodziński, M. Juchniewicz, R. Marks-Bielska, Warunki rozwoju gospo-
darstw rolnych regionu Warmii i Mazur w kontekście planu Strategicznego Wspólnej Polityki 
Rolnej na lata 2023-2027, Olsztyn 2022, p. 8.
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climate and environmental criteria.13 The plans are intended to be “more than just 
planning tools. They are the basis for a new model of public governance, based 
on closer cooperation between different levels of government”.14 According to 
Article 6 of Regulation (EU) 2021/2115 of the European Parliament and of the 
Council, the strategic plans should be prepared in order to achieve nine specific 
objectives:

– supporting decent incomes and resilience of farmers across the Union to 
improve food security,

– increasing market orientation and competitiveness, including a stronger 
focus on research, technology and digitalization,

– improving the position of farmers in the value chain,
– contributing to climate change mitigation and adaptation, and using sus-

tainable energy,
– promoting sustainable development and efficient management of natural 

resources such as water, soil and air,
– contributing to biodiversity conservation, strengthening ecosystem ser-

vices, and protecting habitats and landscapes,
– attracting young farmers and facilitating business development in rural 

areas,
– promoting employment, growth, social inclusion and local development in 

rural areas, including the bio-economy and sustainable forestry,
– improving EU agriculture’s response to society’s food and health needs, 

including safe, nutritious and sustainable food, prevention of food waste, as 
well as animal welfare. 

Under each objective, Member States are to develop intervention strategies 
that include final objectives with outcome indicators and propose targeted actions 
to achieve them.

4. FINANCIAL ASPECT OF THE CAP SP

The Polish CAP SP was approved by the European Commission on 31 August 
2022. At the same time, work was underway to implement specific financial 
arrangements, effective from 1 January 2023. Under the current form of the CAP 

13 European Commission, Communication from the Commission to the European Parlia-
ment, the European Council, the Council, the European Economic and Social Committee and the 
Committee of the Regions, European Green Deal, COM(2019) 640 final (accessed 11 May 2022).

14 European Commission, Recommendations to Member States on their Strategic Plans for 
the Common Agricultural Policy, COM(2020) 846 final (accessed 11 May 2023).
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SP, the funds allocated to it were divided into two main categories: Pillar I – EUR 
17.3 billion and Pillar II – EUR 4.7 billion. Taking into account the planned use 
of national funds in the amount of EUR 3.2 billion, the total CAP expenditure in 
Poland for 2023-2027 was set at EUR 25.2 billion. The CAP SP combines both 
the legal and financial assumptions of the modern CAP. It is the main legal instru-
ment for financing agriculture until 2027, although there are numerous doubts 
about its place in the hierarchy of sources of Polish law.15

The CAP PS identifies several main funding streams for the implementation 
of CAP objectives in Poland. Direct payments remain the main instrument for 
supporting farm incomes. For the whole period of the current EU Financial Per-
spective, nominal expenditure for this purpose is planned at practically the same 
level as in the previous programming period, i.e. around EUR 3.5 billion per year. 
However, the structure of these payments has undergone far-reaching changes, 
linked to the reorientation of the CAP. The original component in the form of 
basic income support has remained, but its amount has been limited to EUR 118 
per hectare. An additional redistributive income support of EUR 40 per hectare 
has been introduced. It applies to up to 30 hectares of land for farms with a total 
area of less than 300 hectares. In addition to stabilizing incomes, this measure 
also aims at reducing the income gap between farms of different sizes. This is 
an example of implementing the postulate appearing in the literature of utilizing 
CAP tools to mitigate income differences in agriculture.16 The cost of financing 
this instrument is EUR 2 billion. The limitation of support for areas over 300 hec-
tares has been justified by the Polish government by the content of Article 23 of 
the Polish Constitution, which defines family farms as the basis for the formation 
of the agricultural system.17 Within the framework of direct payments, the goal 
of “attracting young farmers” has also been set. This is to be achieved through 
additional support for young farmers amounting to EUR 61 per hectare, serving 
as an incentive to start agricultural activities. There is no acreage limit. Eligible 
recipients of support are individuals who started their activities no earlier than 
5 years before submitting the application. The total allocated amount for this pur-
pose is EUR 185 million.

Another group of financial support instruments for agricultural farms are 
eco-schemes. This is a new tool, related to the evolution of the CAP. 14 eco-
schemes have been introduced, including 8 practices related to carbon farming. 
They are designed to encourage farmers to undertake activities that go beyond 

15 A. Niewiadomska, Krajowy plan strategiczny jako instrument prawny rozwoju rolnictwa, 
“Studia Iuridica” 2022, No. 91, p. 253.

16 P. Golasa, Redistributive role of agricultural financial instruments in Poland, PhD thesis, 
Faculty of Economics and Agriculture, Warsaw University of Life Sciences, 2011, unpublished.

17 Strategic Plan for the Common Agricultural Policy 2023-2027, Official Website of the Re-
public of Poland https://www.gov.pl/web/rolnictwo/dokumenty-ps-wpr, p. 425 (accessed 11 May 
2023).
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the basic requirements of conditionality, as defined by the eligibility requirements 
for direct payments. The result of their implementation is expected to be the fight 
against climate change, protection of biodiversity and rational management of 
natural resources. 

The following eco-schemes have been distinguished in the CAP SP: 

– areas with honey-yielding plants,
– carbon farming and nutrient management (extensive use of permanent 

grasslands with animal grazing, winter catch crops/undersown crops, 
development and compliance with a fertilization plan, diversified cropping 
structure, incorporation of manure into arable and permanent grassland 
within 12 hours of application, use of liquid organic fertilizers on arable 
and permanent grassland by methods other than spraying, simplified culti-
vation systems, mixing straw with soil),

– conducting crop production in the Integrated Plant Production system,
– biological crop protection,
– water retention on permanent grasslands,
– animal welfare.

A total of EUR 4.3 billion has been allocated for financing the implementa-
tion of eco-schemes, including EUR 2.78 billion for carbon farming. From the 
farmer’s perspective, it is important to note that the planned rates per hectare may 
change due to a large number of participants interested in a particular eco-scheme. 
There is a risk that there will be a significant reduction in rates. For example, 
within the areas with honey-yielding plants, support is planned for a surface area 
of only 30,000 hectares, which already seems insufficient before the instrument 
is implemented. According to farmers, agrotechnical issues have also not been 
properly adapted to national conditions.18 

Another form of payment is Income Support linked to production. It includes 
several agricultural sectors that are in a particular and difficult situation. The sec-
tor of animal production has been recognized as requiring priority support. A sig-
nificant decline in profitability and concentration of production in certain areas 
of the country has been observed in this sector. Regarding crop production, the 
largest funds have been directed towards sugar beet and grain legume production. 
These crops are intended to replace imported feed, and their cultivation has a pos-
itive impact on nitrogen absorption in the soil. Assistance under these measures is 
granted per hectare of crops or per animal. The total planned amount of support 
is EUR 2.6 billion, of which two-thirds are allocated to animal production. 

Due to the change in the focus of CAP actions and the emphasis on envi-
ronmental aspects, the leading role within rural development policy is played by 

18 National Council of Agricultural Chambers, Wniosek o zmianę zasad ekoschematu Rolnic-
two węglowe, www.krir.pl/2014-01-03-03-24-03/pozostale/7642-wniosek-o-zmiane-zasad-ekos-
chematu-zroznicowana-struktura-upraw, (accessed 1 May 2023).
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commitments related to the environment, climate, and other management obli-
gations. They are financed with EUR 1.1 billion from EU funds and EUR 1.63 
billion from national funds. Within this policy area, the following actions have 
been distinguished: 

– protection of valuable habitats and endangered species in Natura 2000 
areas and beyond,

– extensive use of meadows and pastures in Natura 2000 areas,
– preservation of orchards of traditional varieties of fruit trees,
– preservation of endangered plant and animal genetic resources in agricul-

ture, biodiversity on arable land,
– organic farming,
– financing of commitments made under the RDP 2014-2020.

The essence of these actions is to encourage farmers to undertake additional 
commitments for the environment and climate, for which they are entitled to 
receive additional remuneration. There are quite detailed formal requirements 
associated with this, such as preparing and having an agro-environmental activ-
ity plan, committing to its implementation for a period of 5 years, and numer-
ous agrotechnical conditions regarding the methods and timing of specific tasks. 
Within these commitments, particular importance is attached to organic farm-
ing, which accounts for about half of the funds allocated to environmental and 
climate-related obligations. This production system combines environmentally 
beneficial farming practices in the most favourable way, reduces greenhouse gas 
emissions, and the final product delivered to consumers is free of any chemical 
residues.19 However, the lack of fertilizers and protective agents results in lower 
yields, which are compensated for by the subsidies provided in the program. 

Payments for Areas Facing Natural or Other Specific Constraints (ANC), the 
principles of which have remained practically unchanged compared to the previ-
ous financial perspective, provide support. A total of EUR 2.4 billion has been 
allocated for this purpose. These funds are intended for farmers who manage land 
with various types of natural and other limitations. The level of support ranges 
from 179 PLN/ha to 750 PLN/ha, while adhering to the degressivity principle 
which applies to areas over 25 ha. 

Within the Rural Development category, other significant support instru-
ments have also been programmed, including: 

– investments in farms to increase competitiveness in the field of renewable 
energy sources (RES) and improve energy efficiency, prevent the spread 
of African swine fever (ASF), and contribute to environmental and climate 
protection,

19 J. S. Zegar, Agriculture and rural development, “Rural and Agricultural” 2018, No. 2, 
pp. 31-48.
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– development of small farms,
– development of cooperation within the value chain,
– land consolidation with post-consolidation development,
– development of services for agriculture and forestry (financial instru-

ments),
– infrastructure in rural areas and implementation of the concept of smart 

villages,
– afforestation of agricultural land,
– creation of mid-field woodlots,
– establishment of agroforestry systems,
– increasing the biodiversity of private forests,
– investments to improve the welfare of cattle and pigs.

Among them, investments in farms have the greatest financial significance, 
for which a total of EUR 3.89 billion has been allocated. Under this measure, it 
is planned to support a wide range of investments implemented within farms 
and in their surroundings. Some of the aforementioned programs were already 
in place under the RDP 2014-2020 and enjoyed significant interest from farmers. 
A new element is the preferential treatment (by increasing the level of subsidies) 
of farmers engaged in organic farming and the introduction of investments spe-
cifically dedicated to the development of renewable energy sources (RES). The 
highest value of funding has been provided for investments in farms that increase 
competitiveness (EUR 600 million euros), development of small farms (EUR 530 
million) as well as infrastructure in rural areas and implementation of the concept 
of smart villages (EUR 519 million). 

One of the specific objectives to be pursued by the CAP PS is to “promote 
generational replacement”, which is related to the increasingly acute problem of 
a lack of successors on farms. In addition to the aforementioned additional pay-
ments, the plan includes “Premiums for young farmers”, which are intended to 
provide assistance for starting activities. This premium amounts to PLN 200,000 
and is paid in two stages. In order to ensure greater participation of women as 
farm managers, a preference has been assumed for this group of applicants. It is 
envisaged that 12,750 such grants will be awarded in the period 2023-2029.

It is also worth noting that the CAP Strategic Plan is not solely focused on 
supporting farms. Significant expenditure has been allocated to Cooperation with 
the LEADER and Community-Led Local Development program, with a budget 
of EUR 708 million. Its purpose is to support the implementation by local action 
groups of operations aimed at the development of entrepreneurship, non-agricul-
tural functions of farms, the creation of short supply chains, the formation of 
public awareness of bio-economy, and the protection of cultural heritage.
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ALLOCATION OF RDP 2014-2020 AND CAP SP FUNDING

According to political declarations, the current CAP is supposed to move 
away from unconditional, direct support for farmers’ incomes. Funding is to be 
used for pro-environmental goals and development in the broadest sense. This 
raises the question of how these declarations translate into the actual allocation of 
financial resources. It is crucial to compare the basic structure of spending under 
the CAP SP and the RDP 2014-2020.

Figure 2. Share of each group of expenditures under the CAP SP.
Source: Own calculations based on the Agency for Restructuring and Modernisation of Agricul-
ture data.

Figure 2 shows the structure of the main streams of agricultural financing 
in the CAP SP. To ensure comparability with the RDP 2014-2020, the data has 
been aggregated. The category of payments per hectare includes: basic payments, 
redistributive income support, and ANC payments. The environmental category 
includes: climate, environment, and animal welfare schemes, as well as environ-
mental and climate-related obligations.

Figure 3. Share of each group of expenditures in the 2014-2020 perspective.
Source: Own calculations based on the Agency for Restructuring and Modernisation of Agricul-
ture data.
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The same principles have been applied for the 2014-2020 period. Payments 
per hectare include basic payments, additional payments and ANC. Environmen-
tal payments include greening payments, agro-environment-climate measures 
and organic farming. 

Despite the significant evolution of CAP paradigms, there have been no 
groundbreaking changes in the EU agricultural support instruments, nor has 
the level of financing of the established policy been adjusted. It can be assessed 
that area-based payments (per hectare of agricultural land) have visibly lost their 
importance (reducing their share from 43% to 35%). However, the share of pay-
ments related to the environment has not increased so as to compensate for the 
reductions applied and reward the provision of public goods. Thus, the essence 
of the implemented changes is an increase in the requirements that agricultural 
producers must meet to receive financial support in line with conditionality prin-
ciples. Another problem, which undermines the environmental component of 
payments, also arises. The additional support that has been provided under var-
ious types of eco-schemes is not widely requested by farmers. The information 
provided by ARMA on the number and scope of applications submitted by farm-
ers shows a small share of applications for payments under eco-schemes. Only 
430,000 out of 1.23 million applications were shown to include eco-schemes. 
Since it is possible to combine eco-schemes, one farmer can apply for payments 
under several of them. Thus, it can be assumed that only about 35% of producers 
applied for payment under eco-schemes. Among them, Carbon Agriculture (87% 
of applications) and Animal Welfare (20% of applications) were the most popular. 
This problem has already been recognized by the legislature. On 22 June 2023, 
a preliminary decision was made to introduce a lump sum payment of 225 euros/
ha for farms under 5 hectares in exchange for the eco-schemes. The argument 
was that only 20% of farmers in this group had applied for the eco-schemes pay-
ments.20

5. CONCLUSIONS

The CAP has undergone a profound evolution since its inception. This has 
directly translated into the shape of the CAP SP, which, according to the assump-
tions, is supposed to fully reflect the ambitions of the Green Deal and the Farm to 
Table strategy. A comparison of the structure of allocated funds under the RDP 
2014-2020 and the CAP SP does not confirm the aspirations. Despite the correct 

20 Ministry of Agriculture and Rural Development, announcement of 22 June 2023, www.
gov.pl/web/rolnictwo/upraszczamy-ekoschematy (accessed 5 July 2023).
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assumptions underlying the recent CAP reforms,21 many practical problems with 
their implementation can be seen in the CAP SP. The paradigms of the new CAP 
boil down to giving farmers financial support for actual environmental contribu-
tions and maintaining high organic production standards. On the other hand, as 
indicated in the article, realistically they are not associated with increased funding 
for CAP implementation today. One can tentatively think that agricultural pro-
ducers will not find among the offered CAP SP instruments adequate economic 
incentives for activities in line with the contemporary European Union policy. 
Farmers, according to the concept of “homo economicus”, make decisions that are 
rational from the point of view of economic results and organizational possibili-
ties. There are claims among agricultural organizations that for the largest, most 
modern farms, participation in CAP mechanisms is no longer profitable. Farmers 
may consciously opt out of financial support under the CAP in order not to be 
bound by its rigid rules. ARMA data already shows a relatively low interest in 
pro-environmental measures. This raises the risk not only of failing to achieve the 
CAP’s stated goals but also of lowering the average level of domestic agricultural 
support. It should also be pointed out that the amounts of CAP spending were set 
during a period of low inflation. Thus, over time, the real value of the support 
offered will decrease significantly. Therefore, further research, aimed at deter-
mining how the achievement of CAP objectives should be supported by available 
financial instruments is needed.
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Abstract

Dissenting opinions to the rulings of state bodies are submitted very rarely. The 
purpose of this article was to identify the reasons for this phenomenon in case of rulings 
of collegial public finance bodies, such as committees adjudicating on cases of violation 
of public finance discipline (including joint adjudication committee, inter-ministerial 
adjudication committee, adjudication committee at the Chief of Staff of the Prime Minister 
Chancellery, regional adjudication committees at regional accounting chambers, the Main 
Adjudication Committee) and rulings of local government appeal boards adjudicating on 
tax matters. The research was conducted using the Computer-Assisted Web Interview 
research technique. The research material included 67 questionnaires completed by 
a group of employees-adjudicators of the above-mentioned bodies. Their analysis led 
to the following research findings which explained why dissenting opinions to the 
decisions of collegial public finance authorities are submitted so seldom: rare occurrence 
of controversies among the members of the adjudicating panel, personality traits of the 
members of these bodies, and more specifically, striving to ensure their independence 
and a sense of collegiality. The shape of the procedural provisions governing the rules for 
submitting dissenting opinions cannot be seen as one of such reasons.

KEYWORDS

dissenting opinions, public finance body, adjudicating committee, local 
government appeals board, Computer-Assisted Web Interview, CAWI
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1. INTRODUCTION

A dissenting opinion is one of the components of the application of public 
finance law. It is a statement, an act of will of one of the members of the adjudi-
cating panel who disagrees with the majority opinion of the remaining members 
of the body in question. The submission of a dissenting opinion is a procedural 
act and to be effective, it must take place within the time and form provided for 
by the legal provisions.2

2 See J. Bratoszewski, Zdanie odrębne w procesie karnym, Warszawa 1973, p. 42, 43.
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For proceedings in cases of violation of public finance discipline, the legal basis 
of this institution is Article 134 sec. 2 of the Act of 17 December 2004 on Liability 
for Violation of Public Finance Discipline,3 according to which “the judgment is 
signed by the chairman and members of the adjudicating panel, including the one 
voted out, who has the right to make a note of his or her dissenting opinion when 
signing the decision. The justification for the dissenting opinion shall be attached 
to the case file”. According to § 25 sec. 1 of the Regulation of the Council of Min-
isters of 5 July 2005 on the operation of adjudicating bodies in cases of violation 
of public finance discipline and bodies competent to perform the function of the 
prosecutor,4 “the chairman of the adjudicating panel announces the decision and 
gives the justification for it, even if none of the parties is present in the courtroom. 
If a dissenting opinion has been submitted, the chairman of the adjudicating panel 
shall also inform about it”. In turn, in the case of tax proceedings conducted by local 
government appeal boards, the legal basis for the institution of a dissenting opin-
ion is Article 17 sec. 4 of the Act of 12 October 1994 on local government appeal 
boards,5 according to which “a member of the adjudicating panel that has been 
outvoted has the right to submit a dissenting opinion when signing the decision, 
justifying it in writing within 7 days from the date of the meeting”.

The institution of dissenting opinions has not been the subject of many scien-
tific studies, although there are publications on this subject.6 However, it needs 
to be emphasized that the existing studies concern dissenting opinions issued to 
court judgments. So far, no research study has been published on dissenting opin-
ions delivered to decisions made by administrative bodies (especially by collegial 
public finance bodies). In Poland, rather no reactive research has been conducted 
on the adjudicators in the bodies referred to in the title of this paper with regard 
to dissenting opinions.

The above considerations justify the choice of the topic of this study.

2. SAMPLING SCHEME AND RESEARCH METHODOLOGY

The fundamental research goal was to find out why dissenting opinions to 
decisions made by the collegial public finance bodies are delivered so rarely. This 

3 Consolidated text of Journal of Laws of 2021, item 289, as amended, further LVPFD.
4 Consolidated text of Journal of Laws of 2019, item 189, as amended, further Regulation of 

the CM.
5 Consolidated text of Journal of Laws of 2018, item 570, as amended, further LGAP.
6 A detailed review of the literature is presented, inter alia, P. Kowalski, Funkcje zdań od-

rębnych od wyroków sądów administracyjnych w sprawach podatkowych, “Przegląd Sądowy” 
2022, No. 6, pp. 66–71; M. Wojciechowski, Spory sędziowskie. Zdania odrębne w polskich sądach, 
Gdańsk 2019, pp. 57–62.
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goal could be achieved by solving the main research problem formulated in the 
following question: what are the main reasons for the rare submission of dissent-
ing opinions to decisions of collegial public finance bodies? The findings in this 
area were preceded by a pilot documentary study in which we identified how 
many decisions had been issued by collegial public finance bodies. We found out 
that dissenting opinions are extremely rare.7

The main research problem was used to formulate the research hypothesis, 
which reads as follows: the basic reasons why dissenting opinions are rarely given 
in the collegial public finance bodies include a small number of controversies in 
the judicial process, personality traits of the members of such bodies, and the pro-
cedural provisions regulating the rules for submitting dissenting opinions.

The subjects of the research were members of adjudicating panels in Polish 
collegiate public finance bodies, such as commissions adjudicating in cases of 
violation of public finance discipline and local government appeal boards adjudi-
cating in tax matters, and the subject of the research was the concept of dissenting 
opinions submitted to the rulings of the above-mentioned bodies.

‘Public finance body’ is a term proposed by C. Kosikowski which defines “a 
body performing the tasks entrusted to the state or local government relating to 
specific individual legal and financial rights and obligations of subjects engaged 
in passive legal and financial relations”.8 The author juxtaposes this concept 
with ‘public finance management bodies’, which “perform managerial functions 
in managing public finance in its entirety or its individual elements”. 9 

Due to the fact that the research problem concerns the application of law in 
individual legal and financial relationships, public finance management bodies, 
e.g., the Monetary Policy Council and dissenting opinions submitted to its reso-
lutions, were excluded from the scope of the research. The subject of the research 
was limited to two types of collective public finance bodies, because in other 
cases the law does not allow a dissenting opinion to be delivered (e.g., to decisions 
of the regional accounting chamber in cases other than the violation of public 
finance discipline). Moreover, the vast majority of other public finance bodies are 
single-person ones (e.g., the head of the tax office, the Minister of Finance), which 
inherently excludes the possibility of submitting dissenting opinions.

The research was conducted using the survey method. At the very beginning, 
we assumed that the study would cover the entire population, i.e., all adjudicat-

7 The authors found that in the period 2004–2020, members of local government appeal 
boards in tax matters and members of commissions adjudicating in cases of violation of public 
finance discipline issued about 44 rulings with dissenting opinions. Detailed research results and 
methodology is described in M. Bogucka, M. Budziarek, M. Kapusta, P. Kowalski, Dissenting 
opinions in the jurisprudence of collegial public finance bodies in Poland – documentary re-
search, Manuscript under editor evaluation.

8 C. Kosikowski, 6.2. Funkcje i klasyfikacja administracji finansów publicznych, (in:) Fi-
nanse publiczne i prawo finansowe, C. Kosikowski, E. Ruśkowski (ed.), Warszawa 2003, p. 163.

9 Ibidem, p. 163.
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ing committees and local government appeal boards according to their material 
and local competence, including a joint adjudicating committee, 3 inter-ministe-
rial adjudicating committees (an inter-ministerial adjudicating committee at the 
minister competent for public finance, inter-ministerial adjudicating committee 
at the minister responsible for public administration, inter-ministerial adjudicat-
ing committee at the Minister of Justice), adjudicating committee at the Chief 
of Staff of the Chancellery of the Prime Minister, 16 regional adjudicating com-
mittees at regional accounting chambers, the Main Adjudicating Committee and 
49 local government appeal boards. However, in the course of the research, the 
concept changed and a decision was made to carry out partial (non-representative) 
research. The type of sampling should be defined as a combination of contin-
gency sampling and snowball sampling. The reasons for this change are described 
in greater detail in point 3.

Computer Assisted Web Interview (CAWI) was chosen as a research technique. 
“It is a quantitative data acquisition technique in which respondents fill in a ques-
tionnaire on a website. The website provides its users with all necessary assistance. 
Therefore, the data may be acquired remotely from respondents and without the 
mediation of an interviewer who is not burdened with the time-consuming process 
of data entry typical of the pen & paper technique”.10 The following research tools 
for CAWI were selected: a questionnaire created in the LimeSurvey software, the 
server of the University of Lodz, where the questionnaire was stored – https://anki-
ety.uni.lodz.pl/, IBM SPSS Statistics and Microsoft Excel and Word as software for 
analyzing the material obtained from the survey and the presentation of research 
results. The obtained research data are analyzed using descriptive statistics meth-
odology and the legal-dogmatic method. Due to the lack of representativeness of the 
research sample, statistical inference methods were not used.11

3. RESEARCH PROCESS

Data collection began in December 2022, when information about the research 
project was sent to e-mail addresses of collegial public finance bodies (71 in 
total). The e-mails were addressed to the chairmen of these bodies and included 
a request for consent to participate in scientific research using an online survey 
and to provide all members of the adjudicating panels (current or former) with 

10 E. Frączek, A. Plichta, P. Plichta, D. Winiszewska, Evaluation of the suitability of study 
visits to external companies as a strategy for familiarizing students with a business environment, 
“Technical Transactions” 2015, No. 4-M, p. 40.

11 J. Wiktorowicz, M. Grzelak, K. Grzeszkiewicz-Radulska, Analiza statystyczna z IBM 
SPSS Statistics, Lodz 2020, p. 36.
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a link to the survey via a business e-mail or in any other form of their choice. The 
e-mails sent to the local government appeal boards contained a reservation that 
only those who adjudicate in panels examining cases under the Tax Ordinance 
Act of 29 August 199712 were asked to complete the questionnaire. That was due 
to the broad material scope of jurisdiction of local government appeal boards, 
which, as a rule, adjudicate on general administrative matters.

All 71 authorities agreed to participate in the research and receive a link to 
the survey. The consent was expressed either in e-mails sent in response to our 
request or in phone calls. The survey was available for completion until the end 
of February 2023. It was filled in by 67 respondents (44 members of adjudicating 
committees and 23 members of local government appeal boards).

It was impossible to assess the response rate, mainly due to the fact that there 
were also requests to send the link to the survey to the e-mail addresses of former 
adjudicators. In addition, even if an attempt was made to calculate the response 
rate, one could only determine the approximate number of all members adjudicat-
ing in the examined bodies in cases in question, due to the fact, e.g., that not all 
adjudicators in local government appeal boards deal with tax matters. 

The composition of the adjudicating committees is determined by range. The 
Main Adjudicating Committee consists of a chairman, one or two deputies and 
from 15 to 21 members (Article 43(2) LVPFD). On the other hand, other adjudi-
cating committees are composed of a chairman, one or two deputies and from 5 
to 21 members of the committee (Article 43(1) LVPFD).

For local government appeal boards, there are different rules for determining 
the composition of the adjudicating body in public finance matters. The Regu-
lation of the Prime Minister on the maximum number of full-time members of 
local government appeal boards of 8 September 199913 specifies the maximum 
number of full-time members of each local government appeal board. Their total 
number is 940. The Regulation does not specify a minimum number of full-time 
members. On the other hand, the number of non-full-time members of each of 
the local government appeal colleges is determined separately for each of them 
by their general assembly, and the main limitation in this respect is the college’s 
budget.14 Each of the colleges, in addition to dividing the members into full-time 
and non-full-time ones, sets up teams to examine specific categories of cases, 
determining their number and competence separately. There does not necessarily 
have to be a team dealing exclusively with tax matters. In addition, sometimes 
there are specific situations when, due to the large or even huge impact of cases 

12 Consolidated text of Journal of Laws of 2022, item 2651, as amended, further TOA.
13 Consolidated text of Journal of Laws of 1999, No. 74, item 828, as amended, further Reg-

ulation PM.
14 M. Frączkiewicz, M. Trelikowska, Art. 4, (in:) M. Frączkiewicz, M. Trelikowska (eds.), 

Ustawa o Samorządowych Kolegiach Odwoławczych. Komentarz, Legalis/el. 2019. Thesis 4.
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of a certain type, more adjudicating members are entrusted with cases that they 
usually do not deal with (e.g., tax cases).

The survey consisted of 18 questions, including one about the type of the 
body without specifying the local or material jurisdiction. The questions were 
divided into 4 groups: basic questions for all respondents (8 questions), questions 
for members of adjudicating committees (4 questions), questions for members 
of local government appeal boards (4 questions), and additional questions for all 
respondents (2 questions). As a rule, questions were asked according to the fol-
lowing scheme: a closed question, an open question allowing to justify the answer 
given to the previous question (hereinafter an open question), a closed question, 
an open question, etc.

A larger number of demographic questions was abandoned to ensure maximum 
anonymity of the respondents. The more questions regarding personal data, the 
greater the probability of identifying the respondent, especially in smaller cities 
where only a few members adjudicate. In addition, the authors of this study, due to 
their professional experience, knew that without ensuring maximum anonymity, 
the number of completed questionnaires would be much smaller. Additional protec-
tion of anonymity was ensured by the following elements: disabling the collection 
of the user’s IP address and no need to provide an e-mail address when completing 
the questionnaire. 58 respondents completed the questionnaire in electronic form 
while 9 respondents printed it out and completed it manually, and then sent it using 
the postal service to the address of the university after prior anonymization.

The analysis and interpretation of the survey results began in March 2023. 
The survey results were exported from LimeSurvey to a file with an xls extension. 
The file was supplemented with data contained in the printed questionnaires. The 
xls format was the basis for creating the dataset in SPSS Statistics. This dataset 
was coded before it was created and a codebook was created. After obtaining 
the research results, the questionnaire, report from the LimeSurvey software and 
scans of manually completed questionnaires were entered into the repository.15

4. RESEARCH RESULTS

The questions indicated in Table 1 were answered by all respondents. The 
responses used a 7-point Likert scale, which was coded. Q2 codes: 1=Definitely 
not, 2=No, 3=Probably not, 4=No opinion, 5=Probably yes, 6=Yes, 7=Definitely 
yes. Q4 Codes: 1=Never, 2=Very Rarely, 3=Rarely, 4=Sometimes, 5=Frequently, 

15 Zdania odrębne w orzecznictwie kolegialnych organów finansowych, 1/GNZPA/2022, 
IDUB UŁ “Granty dla zwiększenie potencjału aplikacyjnego” (dataset), https://repozytorium.uni.
lodz.pl/xmlui/handle/11089/46749 (accessed 13 May 2023).
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6=Very Often, 7=Always. Measures of location, such as the mean, the median 
and the mode were used.16 When calculating the average, a 7-point Likert scale 
with created intervals (interval=0.85) was used. The codes correspond to the fol-
lowing intervals: 1=1.00-1.85, 2=1.86-2.71, 3=2.72-3.57, 4=3.58-4.43, 5=4.44-5.29, 
6=5.30-6.15, 7=6.16-7.00.17

Table 1: Frequency table for variables: Question 2: Do we need a dissenting opinion 
from decisions of collegial public finance bodies as a legal concept? (Q2), Question 4: 

How often have there been situations in which a submission of a dissenting opinion was 
contemplated but finally abandoned? (Q4)

N
Valid 67 67

Missing 0 0

Mean 5.40 1.63

Median 6.00 1.00

Mode 6 1

Source: own study. 

The average for variable Q2 is 5.40, which means that, according to the 
respondents, the institution of dissenting opinions from decisions of collegial 
public finance bodies is necessary (interval 6). The median and mode values are 
also 6.

These findings are worth juxtaposing with examples of the respondents’ 
answers to open-ended questions. Respondents were coded in the form of ‘R+id’, 
where ‘R’ is the Respondent and ‘id’ is the ‘id number’ automatically generated 
by the LimeSurvey. Arguing in favor of the dissenting opinion, respondents most 
often emphasized the independence of jurisprudence and the free assessment of 
evidence (R33: It gives the Committee members an opportunity to adjudicate in 
accordance with their own assessment of the evidence; R18: implementation of 
the principle of free assessment of evidence, independence of members of colle-
giate bodies; R20: Expression of independence of jurisprudence, the possibility 
of marking an objection in a situation where the member who was voted out abso-
lutely does not agree with the decision taken; R15: The right to a different position 
than that of other members of the adjudicating body; R21: Allows you to express 
your own assessment of the facts and evidence; R51: A possibility of expressing 
one’s own opinion in the event of legal, ethical and moral doubts. 

16 Variables Q2 and Q4 are variables measured on an ordinal scale, but in practice, in the case 
of a Likert scale, they can sometimes be treated as variables on a quantitative scale, hence, apart 
from the median and mode, the mean (see J. Wiktorowicz, M. Grzelak, K. Grzeszkiewicz-Radul-
ska, Analiza, pp. 103-104 and the literature therein).

17 At this point and in the following parts of the study, the following range criteria were used: 
J. L. Pimentel, Some Biases in Likert Scaling Usage and its Correction, “International Journal of 
Sciences: Basic and Applied Research” 2019, Vol. 45, p. 189.
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The essence of collegiality was also emphasized: (R78: collegiality of the body 
and sometimes diversified jurisprudence, R82: collegiality cannot be tantamount 
to the requirement of unanimity, R88: the possibility of submitting a dissenting 
opinion is an attribute of collegial adjudication, R94: strengthening collegiality).

In the case of variable Q4, the average is 1.63, which means that the respond-
ents practically never witnessed situations in which submitting a dissenting opin-
ion was contemplated. The median and mode values are also 1.

Due to the low values of measures of location, the respondents, as a rule, did 
not answer the open question (Q5). Few answers correspond to the answers sug-
gested for Q6, which is discussed in more detail below.
Table 2: Frequency table for sets of variables in response to Question 6: What are the 

main reasons for rare submission of dissenting opinions by members of the public 
finance bodies? (Q6)

Responses %  
of casesN %

Striving for unanimity (reaching a consensus among the mem-
bers of the body, strengthening collegiality)

48 31.4 71.6

Ensuring legal protection to the party to the proceedings by 
reaching a unanimous decision at the cost of a member of the 
body who does not agree with the rest of the college (primacy 
of the principle of the predictability of the law)

6 3.9 9.0

Obligation to draft a justification for a dissenting opinion (ad-
ditional workload)

28 18.3 41.8

Little doubt as to the facts/evaluation of evidence or interpreta-
tion of the law throughout the proceedings (public finance cases 
are not complicated)

17 11.1 25.4

A ruling without a dissenting opinion appears to have greater 
legal and social authority

11 7.2 16.4

The sense of alienation of the member of a public finance body 
as a result of submitting a dissenting opinion

3 2.0 4.5

The fact that there are two or more divergent lines of reasoning 
in the case law or doctrine on the matter under consideration

16 10.5 23.9

A dissenting opinion is not binding de iure (the feeling that 
writing the justification is “art for art’s sake”)

13 8.5 19.4

A dissenting opinion is not even de facto binding (it is of no in-
terest to a higher instance authority or an administrative court, 
or to the parties to the proceedings)

10 6.5 14.9

No opinion 1 0.7 1.5

Total 153 100.0 228.4

Source: own study. 
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In Q6, respondents could select more than one answer to indicate reasons for 
the rare submission of dissenting opinions. The research showed that 48 respond-
ents believe that the main reason for it is the desire to issue a unanimous ruling. 
Other reasons include: the obligation to draft a justification for a dissenting opin-
ion (28), little doubt regarding the determination of the facts or the interpretation 
of legal provisions (17), or the very fact of the existence of two lines of reasoning 
in the case law regarding the issue under consideration (16). On the other hand, 
the smallest number of respondents indicated the sense of alienation (3) or the 
primacy of the principle of the predictability of the law (6) as the causes of the 
examined phenomenon. Detailed results are presented in Table 2.

The above results are consistent with the answers to question 5, which were 
given by those who wanted to submit a dissenting opinion but eventually gave up 
the idea. R28 indicated that another member of the committee presented an argu-
ment that convinced me, R96 stated that after analyzing and explaining the issue, 
he/she accepted the arguments presented by the other members of the panel, R90 
decided that good cooperation within the adjudicating panel was important to me 
and the decision was adopted anyway despite the opposition. On the other hand, 
in their answers to question 5, other respondents specified what they meant by the 
amount of work involved in giving a dissenting opinion. They stated, inter alia, 
that it included additional effort without remuneration (R22); lack of time (R74); 
and the need to perform additional work to produce a written justification (R68).

Table 3: Frequency table for the variable Question 7: Can a dissenting opinion be 
submitted both in the event of a dispute as to the facts/evaluation of the evidence and 

a dispute regarding the interpretation of the law? (Q7)

Frequency % Valid [%] Cumulative [%]

A dissenting opinion may be submitted 
in both cases

38 56.7 56.7 56.7

A dissenting opinion may be submitted 
only in the event of a dispute as to the 
facts/evaluation of the evidence

2 3 3 59.7

A dissenting opinion may be submitted 
only in the event of a dispute regarding 
the interpretation of the law

20 29.9 29.9 89.6

No opinion 7 10.4 10.4 100.0

Total 67 100.0 100.0

Source: own study. 

More than half of the respondents in Q7 supported the position that a dis-
senting opinion may be delivered to a decision of a public finance body when the 
dispute concerns the facts, assessment of evidence and interpretation of the law. 
However, it is noteworthy that almost 30% of the respondents disagreed with the 



372 M. BOGUCKA-FELCZAK, M. BUDZIAREK, M. KAPUSTA, P. KOWALSKI

above and assumed that a dissenting opinion may be submitted only in the event 
of a dispute as to the interpretation of the law. The latter position was substan-
tiated as follows: the assessment of the evidence should be unambiguous and 
unanimous. In the event of doubts in this regard, the hearing should be adjourned 
and the parties requested to supplement the evidence. A dissenting opinion can 
only be submitted with regard to the interpretation of the law (R22); if the deter-
mination of the facts or the assessment of the evidence raise doubts, they should 
be resolved in favor of the accused, as required by the law. There is no need to 
submit a dissenting opinion on this issue (R25); the basis for issuing a decision 
is the facts of the case established beyond any doubt. If there are any doubts 
as to the facts, the committee should consider the case until these doubts can 
be unequivocally resolved (R35); theoretically, it can be complex in both cases, 
however, in my opinion, it should not be used when assessing the facts (it does not 
apply to its legal classification), especially since the appellate body may order 
supplementary evidence proceedings (R98).

In turn, the arguments in favor of the first answer were as follows: it is the 
assessment of the facts/evidence or the interpretation of the law that may lead to 
other conclusions that are important when deciding on the guilt of the accused 
or its absence and the final verdict. Therefore, in my opinion, a separate opin-
ion may concern both the assessment of the facts/evidence and the interpre-
tation of the law (R32); a dissenting opinion should concern the contentious 
issue, and these may concern both the facts/evaluation of the evidence and the 
interpretation of the law (R38); a factual error in the findings may result from 
irregularities in the application of the law, including, for example, the recog-
nition that it is necessary to accept (or not) that there are doubts that must be 
resolved in favor of the accused, or the issue of the completeness of the evidence 
or its assessment, so it may be necessary to signal one’s dissent in terms of both, 
the interpretation of the law and factual findings (R46); a judgment is a legal 
assessment of the established facts. A dissenting opinion is in fact a judgment 
and therefore should include an assessment of how the facts were established 
as well as that of legal reasoning (R65); law is a social science and is subject 
to interpretation by those who apply it, the aforesaid concerns in particular 
the general clauses. Evidence assessment may also vary between different law 
enforcement practitioners (R108).

Questions intended for members of local government appeal boards (N=23) 
concerned the deadline for submitting a justification for a dissenting opinion. The 
starting point was Article 17 sec. 4 LGAB. Respondents were asked two questions 
to find out their views on the length of the deadline and when it starts to run. 
Details are presented in the tables below.
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Table 4: Frequency table for the variable Question 9: Is the time limit for drafting 
the justification for a dissenting opinion from the decision of the board sufficient 

(7 days)? (Q9)

Frequency % Valid [%] Cumulative [%]

The deadline for drafting the justifi-
cation for a dissenting opinion is suf-
ficient

6 26.1 26.1 26.1

The deadline for drafting the justifi-
cation for a dissenting opinion is not 
sufficient and should be 14 days

7 30.4 30.4 56.5

The deadline for drafting the justifi-
cation for a dissenting opinion is not 
sufficient and should be 30 days

5 21.7 21.7 78.3

No opinion 5 21.7 21.7 100.0

Total 23 100.0 100.0

Source: own study.

Table 5: Frequency table for the variable Question 11: Is the moment when the time li-
mit for drafting the justification for a dissenting opinion from the decision of the board 

starts to run set properly (the day of the sitting)? (Q11)

Frequency % Valid [%] Cumulative [%]

The moment when the deadline for 
drafting the justification for a dissent-
ing opinion starts to run is set properly

14 60.9 60.9 60.9

The moment when the deadline for 
drafting the justification for a dissent-
ing opinion is not set properly and the 
deadline should start running from the 
date when the decision is issued

4 17.4 17.4 78.3

The moment when the deadline for 
drafting the justification for a dissent-
ing opinion is not set properly and 
should start running from the date the 
ruling is delivered to the party

1 4.3 4.3 82.6

No opinion 4 17.4 17.4 100.0

Total 23 100.0 100.0

Source: own study.

It follows from the above that the respondents’ opinions on the deadline for 
submitting a dissenting opinion are distributed more or less symmetrically (ratio 
of votes 6:7:5:5). Moreover, only 30% of respondents decided that the deadline 
should not be 7 but 14 days. Interesting arguments can be found in the state-
ments of those who support the 7-day deadline. R11 stated that in order to submit 
a dissenting opinion, it is generally necessary to have the documents and read 
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them carefully. They are also needed by the reporting member of the panel, who 
is sometimes a non-full-time member. Therefore, 7 days is a period that will not 
extend the time needed to draft the justification of the decision too much. R71 
observed that if someone has specific doubts, expressing them in writing should 
not take too long, besides, the longer one waits to draft a justification, the more 
difficult it is to recall all key aspects.

A greater asymmetry of answers occurs in the case of Q9. As many as 60% 
of the respondents stated that the moment the time limit starts running is set 
properly and only 5 people believed it should start at a different moment. The 
respondents justified their decisions in various ways. Among other things, it 
was stated that the deadline is clear (R71); in my opinion, it is set properly as 
it is at the sitting that the final decision is taken (R88); the moment must be set 
somehow (R94). There were also arguments in support of the thesis suggesting 
that the time limit should start to run from the date the decision is issued. R91 
decided that assuming that the time limit for drafting the justification starts to 
run from the date of issuing the judgment, one may argue against the motives 
presented in its justification. In turn, R98 stated that after the sitting, a justifica-
tion is drafted that can convince the dissenting member about the correctness of 
the decision. Therefore, the time limit for delivering a dissenting opinion should 
be counted from the moment when the decision with justification is issued.

Contrary to the LGBA, legal provisions governing the proceedings for vio-
lation of public finance discipline do not specify the time limit for drawing up 
a dissenting opinion and its justification. Article 134 LVPFD and § 25 sec. 1 of 
the Regulation of the CM does not specify such a deadline, providing only for the 
right to submit a dissenting opinion, marking this fact in the judgment, attach-
ing the justification for a dissenting opinion to the case files and the duty of the 
presiding member of the panel to inform about the submission of a dissenting 
opinion. As a result, questions that the respondents were asked concerned the 
assessment of the currently binding legal system.

Questions included in Table 6 were answered by the respondents – mem-
bers of the adjudicating committees. A 7-point Likert scale was used which 
was coded. Q91 codes: 1=Strongly negative, 2=Negative, 3=Rather negative, 
4=No opinion, 5=Rather positive, 6=Positive, 7=Strongly positive. Codes 
Q111: 1=Strongly disagree, 2=Disagree, 3= Somewhat disagree, 4=No opinion, 
5=Somewhat disagree , 6=Agree, 7=Strongly agree. We used the same methods 
of analysis as for Q2 and Q4.
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Table 6: Frequency table for variables: Question 91: What is your opinion about the 
fact that the applicable legal provisions governing the institution of a dissenting opi-
nion submitted to decisions of the adjudicating bodies in cases of violation of public 
finance discipline do not specify the deadline for drafting a justification for a dissen-

ting opinion? (Q91), Question 111: Anna Kościńska-Paszkowska presented the view that 
the justification for a dissenting opinion should be drafted within the time limit for the 

drafting of the justification for the ruling.18 Do you agree with this view? (Q111)

Q91 Q111

N
Valid 44 44

Missing 23 23

Mean 3.39 5.82

Median 3.00 6.00

Mode 4 6

Source: own study.

The mean in question 91 is 3.39, which means that the respondents do not 
see the absence in the provisions of the deadline for submitting a justification 
for a dissenting opinion as positive. The median value was 3 and the mode value 
was 4.

A rather negative assessment was expressed in the following way: if the out-
voted person exercises the right to submit a dissenting opinion, he/she should have 
a concrete deadline for writing the justification for a dissenting opinion. Ideally, 
it should be a final deadline laid down in the law (R22); the lack of an unambigu-
ous deadline for the drafting of a dissenting opinion makes the process even more 
difficult (R58); lack of clarity on this matter in the above-mentioned provisions 
(R64); the deadline should be clearly regulated (R65); there remains uncertainty 
as to the justification for the dissenting opinion, which may be essential for the 
maintenance of the rights of a party to the proceedings (R67); a member of the 
adjudicating panel should have a time limit stipulated in law for drafting a jus-
tification for a dissenting opinion, because the absence of such a time limit may 
mean that it could be drafted practically any time. The position expressed by the 
member of the panel who submitted a dissenting opinion may be important for 
how a given decision is assessed, its possible review in appeal proceedings, as 
well as it may affect the position of other members of the committee (R106).

The responses also included voices in favor of the lack of legal provisions that 
would stipulate the time limit: the provisions in this regard are clear and easy to 
apply (R35); guided by the procedural economy, in my opinion, the absence of 
a precise determination of the deadline does not pose a significant threat to the 

18 A. Kościńska-Paszkowska, Art. 134, (in:) Odpowiedzialność za naruszenie dyscypliny fi-
nansów publicznych. Komentarz, A. Kościńska-Paszkowska (ed.), LEX/el. 2021, Thesis 3.
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system of public finance discipline and can be logically resolved by means of a 
simple conclusion about the date when the documentation of the hearing should 
be ready to ensure the judicial and administrative control of the decision taken 
(R56); the provisions of the act specify the time limit for the drafting of the jus-
tification for the decision. Justification of a dissenting opinion is a kind of justi-
fication for a decision issued by a member of the adjudicating committee whose 
position is different from that of other members of the committee (R36).

In turn, the average in question 111 is 5.82, which means that the respondents 
agree with the view expressed by A. Kościńska-Paszkowska that the justification 
of a dissenting opinion should be filed within the time limit prescribed for the 
drafting of the justification for a judgment.19 The median and mode values are 6.

A handful of responses to the open question, as a rule, only uphold this view.

5. SUMMARY

The aim of the article was to find out why dissenting opinions to decisions 
made by the collegial public finance bodies are delivered so rarely. In the opin-
ion of the authors, this assertion has been reflected in the study. In addition, the 
CAWI research methodology allowed us to validate the research hypothesis put 
forward at the beginning, which was partly confirmed.

Firstly, one of the main reasons why dissenting opinions to decisions made 
by collegial public finance bodies are delivered so rarely is the limited number of 
controversies.

This is suggested primarily by the low value of the measures of location 
(mean, median and mode = 1) as to the question of the frequency of situations in 
which submitting a dissenting opinion was contemplated but eventually given up. 
In the opinion of the respondents, such situations, as a rule, did not occur, which 
means that either a dissenting opinion was not submitted or it was supposed to 
be submitted, but eventually it was abandoned. Since the approximate number 
of rulings to which dissenting opinions were given over the period 2004-2020 is 
known (44),20 it can be conservatively assumed that a dispute in a public finance 
body is extremely rare.

This part of the hypothesis may be confirmed by the answers marked by the 
respondents as the reason for the rare submission of dissenting opinions. As many 
as 48 respondents indicated that the main reason for the above is the wish to take 

19 A. Kościńska-Paszkowska, Art. 134, op. cit., Thesis 3.
20 See more M. Bogucka, M. Budziarek, M. Kapusta, P. Kowalski, Dissenting opinions in the 

jurisprudence of collegial public finance bodies in Poland – documentary research, Manuscript 
under editor evaluation.
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a unanimous decision and 17 indicated little doubt as to the facts/evaluation of 
the evidence or legal reasoning while examining the case as the reason for this 
phenomenon.

The choice of answers may lead to the conclusion that no disputes arise in 
the adjudicating panel. A dispute in the adjudicating panel may occur at a certain 
stage of the adjudication process and then disappear before its conclusion, i.e., 
voting and signing the ruling. A member of the panel willing to vote differently 
from the others may be persuaded by other members to change his position (as 
indicated by R28 or R96). On the other hand, little doubt regarding the cases 
under consideration directly implies that a dispute will not arise.

Secondly, one of the main reasons for the rare submission of dissenting opin-
ions in the collegial public finance bodies could be the personality traits of their 
members and, more specifically, striving for independence and a sense of colle-
giality. 

Independence as a personality trait was emphasized when arguing in favor of 
allowing for a dissenting opinion. This is indicated by the quoted statements of 
R20, R15, R21 and R51, which suggest that the possibility of submitting a dissent-
ing opinion is the guarantee of independence of the jurisprudence. It should be 
noted that such a position was supported by high values of measures of location 
in question 2 (mean, median and mode = 6).

On the other hand, the wish of members of these bodies to maintain collegi-
ality is visible in the answers to question number 6. Forty-eight respondents, who 
explained the rare occurrence of dissenting opinions with the desire for reaching 
unanimity, thus stressed the importance of collegiality in adjudication. Addition-
ally, it was expressed in open questions (R78, R82, R88, R94).

Thirdly, the shape of procedural provisions governing the principles of sub-
mitting dissenting opinions cannot be considered as one of the main reasons for 
the rare submission of opinions that differ from the decisions of collegial public 
finance bodies.

With regard to the provisions applicable to the justification of dissenting opin-
ions by local government appeal boards, the statements made by these bodies 
show a rather cautious approval of the deadline for the drafting of the justifica-
tion, both in terms of its length and the time when it starts running. Doubts, if any, 
concerned its length. The statements of some of the respondents may contribute 
to the discussion on the possible amendment and, consequently, the extension of 
the deadline under Article 17 sec. 4 LGAB.

When it comes to the provisions on the justification of dissenting opinions 
by adjudicating committees, the situation is totally different as the deadline for 
drafting the justification is not laid down in the law. The majority opinion about 
it is negative (mean, median = 3). So, also in this case, it is worth taking into con-
sideration the postulates of the respondents regarding the possible introduction to 
the LVPFD of the time limit for drafting the justification for a dissenting opinion. 
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On the other hand, the respondents unequivocally (mean, median and mode = 
6) agree with the view present in the doctrine of public finance law that – in the 
light of applicable regulations – the justification for a dissenting opinion should 
be drafted within the time limit provided for the drafting of the justification for 
the judgment – which could be used as a counterargument proving that there is no 
need to amend the existing regulations.

In view of the above, one cannot conclude that procedural provisions in their 
current shape restrict adjudicators from submitting dissenting opinions.

Obviously, the above analysis is not exhaustive as to the issues related to the 
institution of dissenting opinions referred to in the title. However, in the opinion 
of the authors, it has led to several important conclusions. The authors are aware 
of the limitations resulting from a relatively narrow research sample. However, 
due to the novelty aspect of the study, the survey may be repeated in the future 
on a larger sample.
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INTRODUCTION

Artificial conditions are an important issue in guaranteeing the protection of 
EU financial interests.1 The creation of artificial conditions in order to obtain 
public aid in the form of European funding can be classified as an abuse of the 
law.2 The only question that arises, which will be analysed below, is when arti-
ficial conditions occur. What conditions would lead to a refusal to grant aid from 
the Common Agricultural Policy, or even to taking this aid away on the basis of 
the creation of artificial conditions (in a situation where public funds have been 
defrauded)? At the same time, the authority may abuse the procedure, which in 
itself will also be an abuse of the law, as we will describe later in this article. 

The regulations on artificial conditions are primarily contained in European 
law, from which the regulations on aid to farmers also derive. They are a key issue 
in the assessment of the granting of aid, as well as in the subsequent control of the 
correctness of the use of the funds. Simultaneously, the provisions are so general 
that in the process of interpreting them, it is impossible not to refer to the case law 
of the EU Court of Justice, as well as other national courts. The assessment of the 
existence of artificial conditions always arises in the process of interpreting the 
rules and may be subject to various errors. 

The article will outline interpretative concerns regarding artificial conditions 
in agriculture in the context of benefiting from the Common Agricultural Policy 
aid. In terms of the beginning of the new European funding period 2023-2027, 
this issue needs to be reassessed and possible approaches in the interpretation of 
the law need to be identified. A proper understanding of the artificial conditions 
from the start will allow farmers to avoid problems with the classification of their 
activities and their ability to apply and account for specific funding. This is all of 
importance as it is only through the interpretation of the European court that the 
meaning of artificial conditions has been established. The legislation in this area 
needs urgent intervention. 

1 B. Jeżyńska, Sztuczne warunki jako forma naruszenia interesów finansowych Unii Euro-
pejskiej, (in:) Nadużycie prawa przez beneficjenta Wspólnej Polityki Rolnej Unii Europejskiej, 
P. Litwiniuk (ed.), Warsaw 2020, pp. 97-106.

2 P. Czechowski, Wprowadzenie do problematyki nadużycia prawa przez beneficjenta 
Wspólnej Polityki Rolnej, (in:) Nadużycie prawa przez beneficjenta Wspólnej Polityki Rolnej Unii 
Europejskiej, P. Litwiniuk (ed.), Warsaw 2020, pp. 7-20. 
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The key provision for the assessment of the introduction of artificial con-
ditions is the regulation of Article 60 of Regulation (EU) No. 1306/2013 of the 
European Parliament and of the Council of 17 December 2013 on the financing, 
management and monitoring of the common agricultural policy and repealing 
Council Regulations (EEC) No. 352/78, (EC) No. 165/94, (EC) No. 2799/98, (EC) 
No. 814/2000, (EC) No. 1290/2005 and (EC) No. 485/2008. This provision stipu-
lates that, without prejudice to specific provisions, no advantages resulting from 
the sectoral agricultural legislation shall be granted to natural or legal persons 
where it is established that the conditions required for obtaining such advantages 
have been artificially created contrary to the objectives of that legislation.

The consequence of the creation of artificial conditions is the rule provided for 
in Article 4(3) of Council Regulation (EC, Euratom) No. 2988/95 of 18 December 
1995 on the protection of financial interests of the European Communities which 
states that actions aimed at obtaining an advantage in a manner contrary to the 
relevant objectives of Community law applicable to the case in question by arti-
ficially creating conditions for obtaining that advantage shall lead to a refusal to 
award or a withdrawal of the advantage.

ARTIFICIAL CONDITIONS IN JURISPRUDENCE

For the proper interpretation of the above provisions, it is necessary to know 
how they are interpreted by both national courts and the Court of Justice. In the 
judgment C-434/12 Słynczewa siła EOOD v. Izpylnitelen direktor na Dyrżawen 
fond “Zemedelie”, it was held that “proof of a practice constituting abuse on the 
part of a potential beneficiary of such support requires, first, the existence of 
a set of objective circumstances from which it is apparent that, despite formal 
compliance with the conditions laid down by the relevant legislation, the objective 
pursued by that legislation has not been achieved and, second, the presence of 
a subjective element in the form of an intention to obtain an advantage conferred 
by the Union legislation by artificially creating the conditions required for obtain-
ing it”. (cf. Case C-515/03 Eichsfelder Schlachtbetrieb [2005] ECR I-7355, para-
graph 39 and the case law cited therein).3 This implies that two conditions must 
exist for the artificial conditions to arise: an objective and a subjective one. The 
fulfilment of these conditions cumulatively often raises quite a number of prob-
lems. While the assessment of objective prerequisites by the body applying the 
law does not raise major doubts, it is not so obvious with the subjective approach.

3 See the judgment of 14 December 2000 in Case – C110/99 – Emsland-Stärke [2000] ECR 
I11569, paragraphs 52 and 53. 
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What is also important for interpreting the meaning of artificial conditions is 
the judgment of 14 December 2000 – Case C-110/99 – Emsland-Stärke GmbH. In 
particular, it is significant to emphasise the position of the European Commission 
quoted in this judgment regarding the existence of an abuse of rights in the case 
of artificial conditions. In its view, the Commission points out that the infringe-
ment consists of three elements to be assessed in the case of artificial conditions. 
These are: the objective element, the subjective element and the legal-procedural 
element.

As is clear from the Emsland-Stärke GmbH judgment, paragraphs 39 and 40 
constitute the essence of the content of the interpretation of European law relating 
to the interpretation of the concept of ‘creation of artificial conditions’ as defined 
in EU legislation:

“Thesis 39: In the Commission’s view, the concept of violation of rights has three 
elements:
– The objective element, which is to be understood as proof that the conditions for the 
grant of the benefit have been artificially determined, that is to say, that the activity 
was not carried out for an economic purpose, but only for the purpose of obtaining 
from the Community budget financial assistance related to such activity. This ques-
tion requires an analysis, on a case-by-case basis, of both the meaning and purpose 
of the Community provisions in question and the activity of a reasonable economic 
operator who manages his affairs in accordance with the applicable legislation and 
current commercial and economic practices in the sector concerned.
– The subjective element, namely the fact that the activity was carried out essentially 
for the purpose of obtaining a financial benefit that is at odds with the objective of 
the Community rules.
– The legal-procedural element on the burden of proof. The burden of proof lies with 
the competent national administrative authority. Nevertheless, in the case of the most 
serious violations, even evidence based on a presumption of fact, which can shift the 
burden of proof, is admissible.
Thesis 40: It is for the national court to determine whether all three elements are 
present”.

The cited ruling makes it clear that the “activities of a reasonable business 
participant who manages his affairs in accordance with the applicable law and 
current commercial and economic practices in the industry in question”4 should 
be assessed on a case-by-case basis. 

4 In deciding the above case – in para. 52)-54) of the Emsland-Stärke Judgment – the CJEU 
stated in turn that: “Thesis 52. A finding of infringement requires, in the first instance, the exis-
tence of a set of objective circumstances from which it is apparent that, despite formal compliance 
with the conditions laid down in the relevant regulations, the objective pursued by those regula-
tions has not been achieved. Thesis 53. This finding also requires, secondly, the existence of a sub-
jective element consisting of an intention to obtain the benefit of the European Union regulations 
by artificially creating the prerequisites required to obtain it. The existence of this subjective 
element can be established, inter alia, by evidence of collusion between a Community exporter re-
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It should also be pointed out that, for the existence of artificial conditions,5 it 
is important to assess whether the objectives pursued by European law, in particu-
lar Article 39 of the Treaty on the Functioning of the EU, in terms of achieving 
the objectives of the CAP, and the provisions of the regulations relating to the aid 
granted, have been achieved. Through the aid granted to farmers, the objectives 
set in each payment received are usually achieved. First and foremost, the objec-
tive set out in Article 39(1)(a) TFEU of “increasing agricultural productivity by 
promoting technical progress and by ensuring the rational development of agri-
cultural production and the optimum utilisation of the factors of production, in 
particular labour” is achieved. 

The objective in Article 39(1)(b) TFEU of “thus ensuring a fair standard of 
living for the agricultural community, in particular, by increasing the individual 
earnings of persons engaged in agriculture” is also an important objective to be 
achieved. This provision which is fundamental for the Common Agricultural Pol-
icy cannot be ignored when interpreting the existence or lack of artificial condi-
tions. Article 39(1) TFEU is crucial for assessing the operation of aid beneficiaries 
in accordance with the law. A breach of this provision can lead to an abuse of the 
law. 

As emphasised in the recognised doctrine of administrative law, “the clarifi-
cation of the legal construction of abuse is also important from the point of view 
of creating a control pattern for the actions not only of the beneficiaries but also 
of the entities of the authorities (public administration) involved in the process 
of distributing funds from support programmes (and checking the correctness of 
their use by the beneficiaries)”.6 The question arises whether in Poland we have 
such a control pattern, based, at least, on the above-quoted judgments.7 Pub-

ceiving refunds and an importer of goods in a third country. Thesis 54. It is for the national court to 
determine the existence of those two elements, evidence of which must be adduced in accordance 
with the rules of national law, provided that the effectiveness of Community law is not affected”.

5 D. Łobos-Kotowska, „Sztuczne tworzenie warunków” w celu uzyskania płatności w ramach 
systemów wsparcia bezpośredniego jako kategoria prawna w regulacjach unijnych i krajowych, 
(in:) Nadużycie prawa przez beneficjenta Wspólnej Polityki Rolnej Unii Europejskiej, P. Litwiniuk 
(ed.), Warsaw 2020, pp. 39-54.

6 J. Jagielski, Kilka uwagi o konstrukcji nadużycia prawa i jej zastosowania w zakresie 
pozyskiwania i wykorzystywania środków z programów UE dotyczących wspierania rolnictwa, 
(in:) Nadużycie prawa przez beneficjenta Wspólnej Polityki Rolnej Unii Europejskiej, P. Litwiniuk 
(ed.), Warsaw 2020, p. 35.

7 Pursuant to Article 58(2) of Regulation 1306/2013, “Member States shall set up efficient 
management and control systems to ensure compliance with the legislation governing Union sup-
port schemes with a view to minimising the risk of financial loss to the Union”. And according 
to Article 59(1) of that Regulation, “Unless otherwise provided, the control system set up by the 
Member States in accordance with Article 58(2) shall include systematic administrative checks 
on all aid applications and payment claims. This system shall be supplemented by on-the-spot 
checks”. Also of relevance is the provision of Article 2(1) of Council Regulation (EC, EURATOM) 
No. 2988/95 of 18 December 1995 on the protection of the European Communities’ financial inter-
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lic administration bodies, when assessing the occurrence of artificial conditions, 
should assess not only objective but also subjective premises. 

As Jacek Jagielski points out in the quoted article, “in the light of the norms 
of the EU law and (even more so) national law, the existing juridical construction 
(juridical approach) of the abuse of rights in relation to the area of the so-called 
agricultural payments, based on the clause of creating artificial conditions seems 
to be too general, showing – which is raised by the doctrine of agricultural law 
– a clear deficit of taking into account the postulate of determinacy of legal reg-
ulations”.8 This vagueness of the conditions does not only allow for the assess-
ment of the subjective elements but also of the required objective component. We, 
therefore, take the view that there is an urgent need to develop a legal category of 
artificial conditions. The current rules, based on functional interpretation, do not 
fulfil their role as a guarantor of legal certainty. The result is a kind of penalty in 
the form of a lack of funding or having to repay it. In particular, the assessment 
of artificial conditions post factum, after the grant has been obtained, raises a lot 
of emotions. Because the future of the farmer depends on the interpretation of the 
public administration body.

As Przemysław Litwiniuk emphasises, “as regards the existence of a sub-
jective element, it is for the national court to ascertain the actual content and 
meaning of the application for financing at issue (repeated in the judgment in 
Case C-255/02, cited above). The national court may take into account, in this 
case, factual circumstances such as ties of a legal, economic or personal nature 
between the persons involved in the investment in question (as in the judgment 
in Case C-110/99). The existence of this subjective element may be reinforced by 
evidence of collusion, taking the form of intentional coordination between the 
various investors seeking support, in particular, where the investment projects 
are identical or where there are geographical, economic, functional or personal 
links”.9 In many of the cases analysed, there can be no collusion, let alone inten-
tional coordination.10 Because this cannot be indisputably proven in the proceed-

ests (hereinafter: “Regulation 2988/95”), which states “Administrative checks, measures and pen-
alties shall be introduced to the extent necessary to ensure the correct application of Community 
law. They must be effective, proportionate and dissuasive so as to provide adequate protection for 
the Communities’ financial interests”. 

 8 J. Jagielski, Kilka uwagi o konstrukcji nadużycia prawa i jej zastosowania w zakresie 
pozyskiwania i wykorzystywania środków z programów UE dotyczących wspierania rolnictwa, 
(in:) Nadużycie prawa przez beneficjenta Wspólnej Polityki Rolnej Unii Europejskiej, P. Litwiniuk 
(ed.), Warsaw 2020, p. 35.

 9 P. Litwiniuk, Z problematyki nadużycia prawa przez beneficjenta Wspólnej Polityki Rol-
nej, “Przegląd Prawa Rolnego”, No. 2 (15)/2014, p. 52.

10 For example, in the case of personal links, a passage from the justification of the Judgment 
of the Voivodship Administrative Court in Szczecin of 16 April 2015, ref. No. I SA/Sz 206/15, in 
which the WSA stated that: “In the court’s opinion, the authorities of this circumstance (i.e. cre-
ation of artificial conditions – own footnote) in the case under consideration have demonstrated. 
The circumstances raised by the authorities in the form of the same person performing the func-
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ings, and the existence of a personal or geographical link without an element of 
subjective coordination is not a premise for the existence of artificial conditions. 
This finding clearly demonstrates the need for a legal category of artificial condi-
tions, which would make it possible to determine juridically, through a system of 
legal definitions, the existence of artificial conditions and thus to define an abuse 
of rights.

In the third stage of the examination of the existence of artificial conditions, 
according to the cited judgment, attention must be paid to formal and procedural 
aspects, including the issue of the burden of proof. One has to agree with the 
recognised view of the doctrine that “moreover, in the context of the validity 
of the principle of equality before the law, it is difficult to accept the legality of 
the verification activities undertaken by ARMA, imposing on the applicant the 
obligation to submit documents (invoices, evidence of tax payments, fees to the 
water company, contracts for the purchase of farm equipment, etc.) in a situa-
tion where other agricultural producers prove the fact of conducting agricultural 
activity only in the form of declarations submitted in the application process. It is 
worth bearing in mind that the legislator has provided for sufficient evidentiary 
force of the declarations submitted by applicants, hence the possibility of limiting 
their effectiveness in the course of administrative proceedings should result from 
a provision of generally applicable law”.11 The procedural issues with regard to 
aid proceedings regulated in the Code of Administrative Procedure and in spe-
cific laws require amendments. Excessive and unjustified demands directed at 

tion of president of the management board in both companies and the conclusion of a contract for 
the provision of services between the companies are not circumstances prejudging the fact that 
both companies are one agricultural producer. Indeed, one natural person may hold the position 
of a president in different companies and it does not follow from this fact that the companies are 
a single entity. For the record, it must be pointed out that it is clear from the wording of the second 
instance authority’s decision that there was no identity of shareholders in the two companies. 
Moreover, it should be pointed out that the conclusion of civil law contracts between two entities 
for the provision of services relating to the performance of agricultural work even demonstrates 
the legal separation of these entities. Another argument intended, according to the authorities, to 
support the unity of the agricultural producer was the fact that both companies (as well as other 
entities) had the same registered office. In the court’s view, this circumstance in itself cannot 
prejudge the fact that in a situation where several companies under commercial law have the same 
registered office, we are dealing with a single entity. There is no provision in the current legal or-
der that would prohibit several entities from having the same registered office, nor is there a regu-
lation from which it would follow that the possession of a single registered office by several entities 
results in the creation of a single entity”. In the judgment, the WSA unequivocally confirmed that 
the fact of the existence of links and the establishment of a single correspondence address for sev-
eral beneficiaries is not a circumstance which, on its own, prejudices the creation by beneficiaries 
of artificial conditions required to obtain benefits. 

11 P. Litwiniuk, O prawnej kategorii „stworzenia sztucznych warunków” z perspektywy za-
dań organu administracji publicznej właściwego w sprawach instrumentów WPR, (in:) Nadużycie 
prawa przez beneficjenta Wspólnej Polityki Rolnej Unii Europejskiej, P. Litwiniuk (ed.), Warsaw 
2020, p. 159.
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the beneficiary to prove that he/she did not create artificial conditions seem to be 
an abuse of the law but on the part of the public administration body. For it is the 
body that bears the burden of proof and the burden of proving the existence of 
artificial conditions in order to collect financial aid from the Common Agricul-
tural Policy in an unathorised way. 

PRINCIPLES OF THE FUNCTIONING OF ARTIFICIAL 
CONDITIONS

The public authority often imposes unlawful obligations to prove the non-ex-
istence of artificial conditions. The authority then relies on statements, documents 
and invoices submitted by the beneficiary, deriving negative legal consequences 
from them. In the light of the cited judgment and the above-mentioned doctrinal 
views, the authority not only does not have the right to refer to such evidence 
and derive negative legal consequences from it, but does not even have the right 
to demand it, due to the constitutional principle of equality before the law of all 
entities. It is up to the authority to prove the existence of artificial conditions. It 
is the authority that is obliged in this procedure to provide evidence and it bears 
the burden of proof. Shifting this obligation to the beneficiary, as we have empha-
sised, is an abuse of the right. 

Usually, this third requirement of the Emsland-Stärke judgment is also not 
observed in the proceedings. It is the burden of proof that is placed on the bene-
ficiary and the evidence presented by the beneficiary is interpreted against him/
her both in proceedings before both instances of the authority and in court pro-
ceedings. This violates the constitutional principle of equality of subjects before 
the law. Other applicants, in the normal procedure, did not have to present such 
documents. This only illustrates the numerous flaws in the current legal con-
struction of artificial conditions in Polish law. The need for a beneficiary to prove 
that he or she has not created artificial conditions can be compared to the need 
for a suspect to prove that he or she has not committed a crime. In this regard, 
there is a clear presumption of innocence in criminal law and it is for the public 
authorities to prove guilt. Given that the artificial conditions procedure can also 
be used in criminal proceedings,12 this presumption of innocence should also be 

12 S. Żółtek, A. Leszczyński, Wyłudzenie wsparcia finansowego ze środków unijnych w rol-
nictwie z perspektywy klasycznego przestępstwa oszustwa (art. 286 § 1 k.k.), (in:) Nadużycie 
prawa przez beneficjenta Wspólnej Polityki Rolnej Unii Europejskiej, P. Litwiniuk (ed.), Warsaw 
2020, pp. 253-268; cf. also J. Bilewicz, Polska prokuratura a ochrona interesów finansowych WE 
– doświadczenia praktyczne, (in:) Ochrona interesów finansowych rozszerzonej Unii Europej-
skiej: nowe wyzwań, stare problemy. Materiały z międzynarodowej konferencji naukowej. Sopot, 
16-19 marca 2006 r., C. Nowak (ed.), Warsaw 2007, p. 51; M. Strzelecki, O kryminalistycznych 
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transferred to the element of administrative proceedings that aims to prove the 
existence of artificial conditions.

Undeniably, the linking of the administrative proceedings with possible crim-
inal proceedings and the arguments set out in the Emsland-Stärke judgment sup-
port the view that the procedural element of artificial conditions has not been 
fulfilled and that the need for the beneficiary to prove the non-existence of arti-
ficial conditions violates the principle of equality before the law expressed in the 
Polish Constitution as well as the principle of the presumption of innocence. As 
a result, the evidence provided, as well as the statements, negatively burden the 
beneficiary.

Without this evidence provided by the beneficiary, many of the arguments 
of the public administration body would have no factual basis. In this case, the 
goodwill of the beneficiary to defend his own legal interest is turned against him. 
There are no legal grounds in the light of the case law to require the beneficiary 
to provide evidence and thus, to self-incriminate.13 

As Marcin Wiącek emphasises, “the determination, whether a specific ail-
ment imposed on the perpetrator of an infringement of the law has the nature of 
a ‘punishment’ within the meaning of Article 42(1) of the Constitution is of fun-
damental significance from the point of view of the legal guarantees to be applied 
to the perpetrator. For, firstly, a ‘punishment’ within the meaning of Article 42(1) 
of the Constitution should be inflicted in an appropriate procedure by a common 
court in the form of a judgment, and not by a public administration body – even 
bearing in mind the possibility of initiating a judicial review of a public admin-
istration decision. Secondly, a person held criminally responsible is entitled to 

aspektach wyłudzania płatności bezpośrednich i uzupełniających w świetle badań aktowych, 
“Prokuratura i Prawo” No. 6/2014.

13 This is also confirmed by the jurisprudence of provincial administrative courts. The judg-
ment of the WSA in Warsaw of 5 November 2014, VIII SA/Wa 676/14, indicates that “one cannot 
agree with the argumentation of the ARMA authorities, based on Article 21(3) of the above-men-
tioned Act, that in a case in which it is alleged that an entity applying for the granting of payments 
has created artificial conditions, it is incumbent on the applicant to prove that there has been no 
creation of artificial conditions by the applicant to obtain such payments. In the Court’s view, it is 
for the ARMA authorities to prove that the intention of the entity concerned is to create ‘artificial 
conditions’. It is incumbent upon the authorities, as those who wish to derive the relevant legal 
consequences arising from such a situation, to seek evidence. The authorities, as the ones who 
want to draw the appropriate legal consequences from such a situation, are obliged to search for 
such evidence, and such findings must be unambiguously deduced from the evidence gathered and 
subsequently examined by the authorities, which constitutes the basis for the decision. Otherwise, 
the findings of the authorities must be considered incomplete and insufficient to prove the creation 
of the so-called ‘artificial conditions’ by a given entity in order to obtain benefits contrary to the 
objectives of the support scheme in question, i.e. the receipt of payments”. - cf. also T. Kalita, 
Praktyka orzecznicza sądów administracyjnych w zakresie spraw dotyczących sztucznego tworze-
nia warunków do przyznania płatności przez Agencję Restrukturyzacji i Modernizacji Rolnictwa, 
“Rocznik Administracji Publicznej” No. 4/2018, p. 67.
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the right of defence (Article 42(2) of the Constitution) and the presumption of 
innocence (Article 42(3) of the Constitution). Thirdly, the basis for the imposi-
tion of punishment should be culpability, i.e. the individual reprehensibility of 
the conduct, consisting in the possibility of avoiding unlawful conduct. Fourthly, 
the ne bis in idem principle, which prohibits double punishment for the same act, 
is derived both from the Constitution (Article 2) and international law. While – 
under certain conditions – it is permissible to impose a criminal sanction and 
an administrative sanction for the same act, it is excluded to impose a criminal 
sanction on the perpetrator more than once, also when one of them has been 
‘disguised’ in the form of an administrative sanction”.14 Distinguishing between 
an administrative and criminal sanction in the case of artificial conditions is not 
straightforward. Certainly, formal-legal issues related to the burden of proof sig-
nificantly impede the citizen’s confidence in the rule of law. 

The explicit linking of the quasi-criminal aspect of seeking penalties for the 
creation of artificial conditions makes it clear that the burden of proof is on the 
authority. Forcing the beneficiary to self-incriminate violated not only the princi-
ple of equality before the law but also the constitutional guarantees and limits of 
punishment. De lege ferenda it should be postulated to define the activities that 
a public administration body may carry out as part of its control activities aimed 
at identifying artificial conditions in a given aid procedure. Otherwise, requesting 
evidence from the beneficiary to be used against him or her will constitute a sub-
stantial abuse of the law. 

It is worth emphasising, following Mariusz Jabłoński, that “the constitutional 
principle of citizen’s trust in the state does not allow to burden individuals (private 
law subjects) with the consequences of erroneous interpretation and application 
of the law by public administration bodies, most often resulting from the appli-
cation of vague concepts”.15 This circumstance has been repeatedly pointed out 
by the Constitutional Tribunal in its previous case law, at the same time referring 
to the jurisprudence of administrative courts taking the position that “interpre-
tative failures of a state administration body (...) cannot cause negative financial 
consequences for the entity that acted in trust in the knowledge of this body and 
the correctness of the received (...) opinion (...)”. The artificial conditions and their 
understanding fully demonstrate the importance of functional interpretation in 

14 M. Wiącek, Odpowiedzialność karna w świetle Konstytucji RP (wybrane zagadnienia), 
(in:) Nadużycie prawa przez beneficjenta Wspólnej Polityki Rolnej Unii Europejskiej, P. Litwiniuk 
(ed.), Warsaw 2020, pp. 282-283 (cf. also M. Wiącek, Nakładanie kar administracyjnych w świetle 
Konstytucji RP, (in:) Wdrożenie ogólnego rozporządzenia o ochronie danych osobowych. Aspekty 
proceduralne, E. Bielak-Jomaa, U. Góral (ed.), Warsaw 2018.

15 M. Jabłoński, Konstytucyjne standardy stosowania zwrotów niedookreślonych i klauzul 
generalnych a kwestia definiowania nadużycia prawa przez beneficjenta Wspólnej Polityki Rol-
nej, (in:) Nadużycie prawa przez beneficjenta Wspólnej Polityki Rolnej Unii Europejskiej, P. Litwi-
niuk (ed.), Warsaw 2020, p. 192.
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law. Its misapplication may result in the necessity of repayment and, as a conse-
quence, usually in the bankruptcy of the farmer. 

In the constitutional aspect, it is also worth emphasising that “from the above 
analysis of the status and elements of the concept of creating artificial conditions, 
as being part of the broader construction of the abuse of rights, it follows that the 
norms of EU and national law show, in this respect, a rather significant deficit in 
the implementation of the postulate of the determinateness of legal provisions, 
understood as the requirement to formulate these provisions in a manner ensuring 
a sufficient degree of precision in determining their meaning and, above all, their 
legal effects, which should be treated as a threat of violation of the principle of 
trust of a citizen in the state and for the certainty of economic transactions arising 
from Article 2 of the Constitution of the Republic of Poland of the principle of 
citizen’s trust in the state and for the certainty of economic turnover”.16 Exces-
sive demands directed at beneficiaries may constitute a violation of Article 2 of 
the Constitution of the Republic of Poland. Applicants, usually acting in good 
faith, are not obliged to prove that they did not create artificial conditions. It is the 
authority that should prove that such conditions were created. This fundamental 
statement is precisely the key element related to the assessment of the existence 
of abuse of rights. 

In addition, as follows from the case law of administrative courts, the author-
ity examining the case should assess the evidence comprehensively, referring to 
each of the party’s claims (cf. the judgment of the Supreme Administrative Court 
of 24 September 2020, ref. no. I GSK 513/18; judgment of the WSA in Poznań III 
SA/Po 1216/21; judgment of the WSA in Poznań III SA/Po 1215/21). Therefore, 
the authorities, but also the courts, often do not prove beyond reasonable doubt the 
existence of artificial conditions. 

CONCLUSION

In conclusion, it should be stressed that when assessing artificial conditions, 
there is a possibility of a double abuse of rights. On the one hand, such abuse 
may be committed by a beneficiary creating artificial conditions and unjustifi-
ably obtaining financial aid. On the other hand, such an abuse of rights may be 
committed by a public administration body obliging the beneficiary to prove that 
he or she did not create artificial conditions. 

The determination of the existence of artificial conditions lacks both an unam-
biguous assessment of the objective and subjective prerequisites for the existence 

16 P. Litwiniuk, Z problematyki nadużycia prawa przez beneficjenta Wspólnej Polityki Rol-
nej, “Przegląd Prawa Rolnego” No. 2 (15)/2014, p. 62.
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of artificial conditions. There is usually no procedural element that determines 
the burden of proof, which has been shifted to the beneficiary. However, all these 
assessments are derived from case law and not from the law. We, therefore, reit-
erate our call for the legal category of artificial conditions to be given a juridical 
character. This will allow the precise determination of the presence or lack of 
artificial conditions. While we are aware of the difficulties of juridical determina-
tion of such a single universal definition, it should be emphasised that the current 
legal status not only creates uncertainty among beneficiaries, but also discour-
ages them from obtaining aid, and thus distances them from the implementation 
of the objectives of the Common Agricultural Policy.

Therefore, in our view, it is currently difficult to determine unequivocally 
whether, in a given situation, artificial conditions have been created which would 
be indisputable and result in the absolute application of Article 4(3) of Council 
Regulation (EC, Euratom) No. 2988/95 of 18 December 1995 on the protection 
of the European Communities’ financial interests. This is clearly underlined by 
the doctrine of administrative law that “Clarification of the nature of the abuse of 
rights in the area of agricultural payments and of the elements shaping this abuse 
as a legal institution is essential for its perception by the beneficiaries (beneficiar-
ies) of support programmes as an objective and not based on subjective assess-
ments of the correctness of the actions taken by those interested in obtaining aid 
funds”.17

Currently, beneficiaries rely on the subjective assessment of the authority and 
the court as to the existence of artificial conditions. The lack of precisely defined 
conditions in the law cannot be a detriment to the beneficiary. It not only bank-
rupts him but actually ruins his life. Therefore, as long as the law is not amended 
by indicating objective criteria for artificial conditions in the case at hand, there 
can be no question of their indisputable existence and thus penalising the benefi-
ciary of the aid.18 
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CIVIL LIABILITY FOR DAMAGE CAUSED 
BY A DIETARY SUPPLEMENT

Abstract

This paper is an attempt to answer a question concerning the existing legal 
framework and whether or not it is sufficient to ensure civil liability for damages caused 
by the consumption of a defective dietary supplement.

The issue of proper regulation of liability for the defects of unsafe food products will 
become increasingly important in view of the rapid development of food production and 
consumption. It is assumed that normative sanctioning of that type of liability should 
primarily contribute to ensuring better protection of the consumer. However, the example 
of liability of damage caused by consuming dietary supplements illustrates that we are 
dealing with a multi-dimensional issue that may go beyond the applicable regime.

The existing legal framework is insufficient to ensure civil liability for damages 
caused by the consumption of a defective dietary supplement. It is a direct consequence 
of the specific nature of dietary supplements and the lack of an adequate risk analysis 
when adding a definition of that product to EU law. De lege ferenda, it is imperative 
that the term of a product ‘defect’ be expanded and that additional disclosure duties are 
imposed on manufacturers, among others.
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INTRODUCTION

Given the need to ensure food safety, humankind currently faces the need to 
search for alternative sources of food that will be manufactured in a manner that 
is primarily neutral to the climate. That, in turn, implies the development of ways 
to manufacture and consume food products that have been produced using new 
technologies – foods that frequently do not resemble ‘traditional’ foods at all.1 
Dietary supplements are an example of such foods. It is extremely difficult to pre-
dict the health effects of bringing such food products to the market. With modern 
production technologies and innovative raw materials used for the manufacturing 
of products that are intended to be placed on the market, the products have become 
more and more complex. The same is true for food products. As a result, ensuring 
control of their safety has become increasingly difficult, and thus it has become 
more likely that products will have defects that have not been seen before.2 That 
leads to all types of risks and creates new threats unknown before.3 

Therefore, legal regulations that cover genetically modified foods, new foods 
or dietary supplements now have to face a very significant challenge which 
“comes down to major difficulties (if not downright impossibility of) determining 
the safety of using such food already when the product is put on the market”.4 
That is because in each case there is ‘created’ a kind of a ‘legislative safety stand-
ard’ which is a response to the lack of an actual safety standard; the actual safety 

1 See: P. Wojciechowski, Odpowiedzialność za szkodę wyrządzoną przez produkt niebez-
pieczny żywnościowy pierwotny i przetworzony. Wybrane problemy, “Studia Iuridica Agraria” 
2011, Vol. IX, p. 329.

2 E. Łętowska, Ustawa o ochronie niektórych praw konsumentów, komentarz, Warsaw 2000, 
p. 111.

3 E. Kremer, Odpowiedzialność za zobowiązania związane z prowadzeniem gospodarstwa 
rolnego, Kraków 2004, p. 113.

4 M. Korzycka-Iwanow, Kilka uwag o „ryzyku rozwoju” w regulacjach żywności zmodyfi-
kowanej genetycznie (GMO), nowej żywności i suplementu diety, “Forum Prawnicze” February 
2012, p. 18.
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standard is missing due to a serious gap in scientific knowledge or uncertainty as 
to the product qualification which arose in relation to the defectiveness of law.5

It is of key importance to regulate liability for the defects of such products 
properly. Failure to adapt the traditional liability regimes – ex delicto and ex con-
tractu – to the needs arising from the intense development of production and 
commerce provided the main impetus for introducing a legal regulation govern-
ing product liability.6 It is assumed that normative sanctioning of that type of 
liability should primarily contribute to ensuring better protection of the consumer 
as an economically weaker party. However, the example of liability of damages 
caused by consuming dietary supplements shows that we deal with a multi-di-
mensional issue that may go beyond the regime of liability for a defective product. 
Thus, it is reasonable to pose a question whether or not the existing legal frame-
work is sufficient to ensure civil liability for damages caused by the consumption 
of a defective dietary supplement. 

The issue of liability for unsafe food has already been subject to a dissection 
in the legal literature.7 Therefore, this paper only tackles selected legal issues 
concerning dietary supplements and it is only limited to issues relating to proving 
the defectiveness of dietary supplements as a criterion of liability for an unsafe 
product.

1. THE ISSUE OF RISK WHEN USING DIETARY SUPPLEMENTS

The variety of legal solutions that function in the individual Member States 
of the European Union made the free movement of dietary supplements on the 
single market more difficult. It was found that the issue would be solved by 
adopting community regulations concerning those products that are sold as 
foodstuffs. On 10 June 2002, the European Parliament and the Council passed 
Directive 2002/46/EC on the approximation of the laws of the Member States 

5 Ibidem.
6 P. Wojciechowski, Odpowiedzialność…, p. 330.
7 See for example: P. Wojciechowski, Odpowiedzialność…; M. Korzycka-Iwanow, Kilka 

uwag…; M. Jagielska, Odpowiedzialność za produkt, Warsaw 2009; M. Jagielska, Podstawy odpo-
wiedzialności za produkt, Warsaw 2004; M. Stańko, Odpowiedzialność za produkt żywnościowy 
w polskim systemie prawnym, “Studia Iuridica Agraria” 2009, Vol. 7; I. Trapè, Odpowiedzialność 
za produkt niebezpieczny podmiotów dystrybuujących żywność, “Przegląd Prawa Rolnego” 2008, 
No. 2; Ł. Sokołowski, Cywilna odpowiedzialność za szkodę wyrządzoną przez niebezpieczny śro-
dek spożywczy, LEX/el. 2017; K. Leśkiewicz, The legal concept of unsafe (dangerous) food, “Stu-
dia Iuridica” 2023, No. 95; etc.
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relating to food supplements.8 Before it was issued, there were discussions 
based on the Green Book and White Book which highlighted the need for 
implementing the duty to analyse risk when creating food law. Introducing into 
law a definition of a new product that is consumed due to human physiological 
needs should be accompanied by presenting a reliable scientific foundation that 
would justify its free circulation in the EU market, and in this case such foun-
dation was missing.9

As for the language of Directive 2002/46/EC, readers are struck by a vague 
diagnosis of the social situation.10 Pursuant to Article 1, the Directive concerns 
food supplements marketed as foodstuffs and presented as such. While reading 
it, one may conclude that even though dietary supplements are governed by food 
law, they are not strictly food.11 However, the next article of Directive 2002/46/
EC reads that dietary supplements are in fact qualified as foods in normative 
terms; however, due to their specific nature they are not only subject to special 
provisions, but they are also in a certain position vis-a-vis foods that make up 
‘normal’ diet12 as they are products whose purpose is only to supplement that 
diet.

The nature of the risk relating to the consumption of dietary supplements 
is multi-dimensional. It should be considered not only from the perspective of 
‘typical’ defects that one may come across in the case of such products but also 
from the perspective of specific health risks they generate. The literature on the 
topic recommends taking dietary supplements when identifying specific symp-
toms that indicate a deficiency of specific minerals and getting medical advice in 
case of any concerns.13 That is because vitamins and minerals and certain plant-
based preparations also appear on the list of ingredients of the over-the-counter 
(OTC) medicines. Consequently, dietary supplements may lead to pharmacother-
apy complications when they are taken along with certain medicines due to inter-
actions between the ingredients of the supplements (vitamins, minerals, herbs 
and others) and commonly used medicines.14 Taking dietary supplements lowers 

 8 Directive 2002/46/EC of the European Parliament and of the Council of 10 June 2002 
on the approximation of the laws of the Member States relating to food supplements, OJ L 183 of 
12 July 2002, p. 51 as amended – hereinafter: “Directive 2002/46/EC”.

 9 M. Korzycka (in:) M. Korzycka, P. Wojciechowski, System prawa żywnościowego, Warsaw 
2017, p. 179; see: M. Korzycka-Iwanow, M. Zboralska, Never-Ending Debate on Food Supple-
ments: Harmonisation or Dishar-monisation of the Law, “European Food and Feed Law Review” 
2010, No. 124, pp. 124-125.

10 See: Recital 3 to Preamble to Directive 2002/46/EC.
11 M. Korzycka (in:) M. Korzycka, P. Wojciechowski, System..., pp. 179-180.
12 See Article 2 letter a) of Directive 2002/46/EC. 
13 E. Laye, Top 10 suplementów diety. Najskuteczniejsze środki odżywcze o naukowo udo-

wodnionym działaniu, Białystok 2018, pp. 13-135.
14 M. Jarosz, K. Wolnicka, Interakcje pomiędzy lekami a suplementami diety (in:) Uważaj, co 

jesz, gdy zażywasz leki. Interakcje między żywnością, suplementami diety i lekami. Porady lekarzy 
i dietetyków, (eds.) M. Jarosz, K. Wolnicka, Warsaw 2007, pp. 94-95.
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the absorption of certain drugs, for example, antibiotics or cardiological drugs; it 
may also increase their excretion from the body or disrupt the metabolism. Fur-
thermore, it has been demonstrated that large doses of dietary supplements may 
be harmful to human health and excessive use of supplements increases the risk 
of malicious cancer (among other things).

According to the Polish Sanitary Inspectorate data, dietary supplements have 
for years been listed at the top of incorrectly labelled products, primarily because 
they claim to have therapeutic effect.15 The same problem applies to their pres-
entation and advertisement. Inspections carried out by the Commercial Inspec-
tion in 2018 revealed that some 20% of dietary supplement batches subject to 
inspection contained irregularities, mainly concerning the labelling, as well as 
inadequate commercial quality, presentation and shelf life.16 In the majority of 
cases, there was no question about their impact on the safety of dietary supple-
ment use; “the irregularities included but were not limited to the following: (...) 
failure to indicate the portion recommended for daily consumption; failure to state 
“Not recommended for use in children and pregnant women” in case of products 
containing caffeine; (...) listing the colouring agent Tartrazine without making an 
additional statement reading “Tartrazine may have an adverse impact on activity 
and attention in children”; failure to give a statement to the effect that the prod-
ucts should be stored out of the reach of young children; lack of a statement to the 
effect that food supplements should not be used as a substitute for a varied diet; 
lack of a warning not to exceed the stated recommended daily dose (...)”. 

It is worth noting that the Commercial Inspection did not deal with the issue 
of labelling, presentation or advertising dietary supplements which suggested 
characteristics that the products do not possess because, by the very definition, 
they cannot possess such properties (for example, reducing body mass, ‘rejuve-
nating’ skin or hair, etc.). Meanwhile, the EU legislator resolved that issue and 
highlighted its importance while expressly banning, in Article 7(1)(b) of Regula-
tion (EU) No. 1169/2011, misleading food information that attributes to the food 
product (including a dietary supplement) effects or properties which it does not 
have. It, therefore, needs to be considered whether or not the liability for damage 
arising from the above circumstances may be enforced under the regime of liabil-
ity for an unsafe product.

15 Reports as part of the cycle on Poland’s sanitary condition (Stan sanitarny kraju), 
2007- 2013. Chief Sanitary Inspectorate in Poland; www.gis.gov.pl (accessed 30 April 2023).

16 Informacja z kontroli jakości handlowej suplementów diety w zakresie oznakowania, w tym 
zgodności składu faktycznego ze składem deklarowanym na opakowaniu. Commercial Inspection, 
Office of Competition and Consumer Protection; https://uokik.gov.pl/download.php?plik=21043 
(accessed 30 April 2023).
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2. BASES OF CIVIL LIABILITY FOR DEFECTS OF DIETARY 
SUPPLEMENTS

There is one common liability regime for unsafe products ‘in general’ in the 
entire European Union. Like other EU member states, Poland has implemented 
Council Directive 85/374/EEC of 25 July 1985 on the approximation of the laws, 
regulations and administrative provisions of the Member States concerning lia-
bility for defective products as part of its legal system.17 While there were certain 
difficulties implementing Directive 85/374/EEC and the process was not fully 
successful,18 the Polish regulation which is set out in Articles 4491–44911 of the 
Civil Code Act of 23 April 196419 does not demonstrate any significant defects 
and does not depart from the ‘spirit’ of the directive adopted by the majority of 
the EU member states.20 That is because most member states took advantage of 
the possibility of excluding liability for ‘development risk’ (except for Sweden, 
Finland and Luxembourg); Spain, on the other hand, excluded the possibility of 
invoking that reason in the case of foods and medicines.21

Civil liability for defective food (including dietary supplements) is a special 
risk-based liability regime that does not necessitate proving the perpetrator’s 
fault. Broadly speaking, marketing a defective product is a tort that is decisive for 
assigning such liability. The manufacturer is typically the liable party, and any 
person who suffered a loss as a result of the product defect is the party afforded 
protection. Such liability applies to consequential damages; it cannot be excluded 
or limited. Furthermore, it is not an absolute liability; the manufacturer may 
release itself from that liability by taking advantage of specific statutory defences. 

3. UNSAFE, DEFECTIVE OR DANGEROUSLY DEFECTIVE 
DIETARY SUPPLEMENT

Directive 85/374/EEC uses the term “liability for damage caused by a defect 
in a product” (Article 1); meanwhile, Title VI1 of the CC implementing its provi-

17 OJ L 210 of 7 August 1985, pp. 29-33, as amended; hereinafter: “Directive 85/374/EEC”.
18 See: M. Jagielska, Rozdział 2 Dyrektywa o odpowiedzialności za produkt wadliwy (in:) 

idem, Odpowiedzialność za produkt, Warsaw 2009.
19 hereinafter: “CC”.
20 See: B. Gnela (in:) Kodeks cywilny. Komentarz. Tom III. Zobowiązania. Część ogólna 

(Article 353-534), (eds.) M. Fras, M. Habdas, Warsaw 2018, Article 449(1); https://sip.lex.pl/#/
commentary/587770159/567599/fras-mariusz-red-habdas-magdalena-red-kodeks-cywilny-ko-
mentarz-tom-iii-zobowiazania-czesc-ogolna...?pit=2023-04-29&cm=URELATIONS (accessed 
30 April 2023).

21 M. Korzycka-Iwanow, Kilka uwag…, p. 7.
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sions in Article 4491ff employs the term “damage caused by an unsafe product”. 
As a result, the literature on the topic includes concepts as to why use such a dis-
tinction22 and whether it is right.23 It seems reasonable to concede to a view that 
“the Polish regulations on product liability actually concern a product which does 
not ensure safety as a result of its defects, or a dangerously defective product”24 
(or, in other words, unsafe product defects). 

The difference between the terms ‘defect’ [wada] and ‘unsafety/danger’ [nie-
bezpieczeństwo] must be emphasised. In essence, a product that is proper, fit for 
the intended use and fully operational (i.e. not defective) can also be a source of 
danger that will result in a damage as it may be unsafe to others due to its other 
qualities, for example, due to the use of inappropriate (e.g. toxic) substances for 
its production.25 Therefore, a product defect may be, but does not necessarily 
have to be, the reason behind its unsafe qualities. As a consequence, it is assumed 
that the term ‘unsafe’ product [produkt niebezpieczny] is broader than the term 
‘defective’ product [produkt wadliwy].26

That issue is of special importance in terms of food products such as die-
tary supplements. No marketing authorisation needs to be obtained for dietary 
supplements that would require carrying out several tests (which is the case 
with medicinal products), and the danger relating to their use does not neces-
sarily have to result from defects existing in such products. Both deficiency 
and excess of nutrients in diet may cause certain side effects and medical con-
ditions.27 According to M. Korzycka, a defect (‘defectiveness’) of a product 
is otherwise a failure to ensure a product’s safety to a degree that a consumer 
has the right to expect.28 Dietary supplements may be a good example of when 

22 See: E. Łętowska, Ochrona niektórych praw konsumentów. Komentarz, Warsaw 2001, 
p. 121; C. Żuławska (in:) G. Bieniek, H. Ciepła, S. Dmowski, J. Gudowski, K. Kołakowski, M. Sy-
chowicz, T. Wiśniewski, C. Żuławska, Komentarz do kodeksu cywilnego. Księga trzecia. Zobo-
wiązania, Vol. 1, Warsaw 2011, p. 707.

23 B. Gnela (in:) Kodeks…, Article 449(1), item 31; https://sip.lex.pl/#/... (accessed 30 April 
2023).

24 Ibidem; see: B. Gnela, Odpowiedzialność za szkodę wyrządzoną przez produkt niebez-
pieczny (tzw. odpowiedzialność za produkt), Kraków 2000, p. 277; B. Gnela, Odpowiedzialność 
za produkt (uwagi o polskiej regulacji), “Państwo i Prawo” 2009, Book 9, p. 36; cf M. Stańko, 
Odpowiedzialność…, p. 254.

25 J. Kuźmicka-Sulikowska, Pojęcie produktu niebezpiecznego na gruncie przepisów kodek-
su cywilnego dotyczących odpowiedzialności za szkodę wyrządzoną przez ten produkt (in:) Księga 
dla naszych kolegów: prace prawnicze poświęcone pamięci doktora Andrzeja Ciska, doktora Zyg-
munta Masternaka i doktora Marka Zagrosika (praca zbiorowa), Wrocław 2013, p. 248.

26 S. Sikorski, O odpowiedzialności za szkodę wyrządzoną przez produkt niebezpieczny, 
“Prawo Spółek” 2003, No. 12, pp. 35-36.

27 I. Ozimek, N. Przeździecka-Czyżewska, Reklama suplementów diety (in:) Ochrona praw-
na konsumenta na rynku mediów elektronicznych, (ed.) M. Królikowska-Olczak, B. Pachuca-
-Smulska, Warsaw 2015, p. 73.

28 M. Korzycka-Iwanow, Prawo żywnościowe. Zarys prawa polskiego i wspólnotowego, 
Warsaw 2005, p. 160.
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defectiveness should be understood so broadly for the purpose of food law and 
the special protection of food consumers.

For the sake of clarification, it is worth noting the two colloquially dis-
tinguished types of products that are unsafe.29 On the one hand, there are the 
so-called ‘per se unsafe products’, where the risk of damage is an immanent 
consequence of their nature – alcoholic beverages may be given as an existing 
example (however, we cannot rule out a future situation where certain dietary 
supplements are also considered to be such products). On the other hand, some 
products are unsafe because their quality is inadequate. Inadequate quality 
includes both direct defects in a product (e.g. manufacturing defects, instruction 
defects, for example, when the suggested daily dosage of a dietary supplement is 
too high), as well as products that are fully operational and fit for the intended use 
but that give rise to a threat due to the use of some inappropriate substances in 
their production,30 such as allergens.31 

The most simplistic view assumes a priori that any damage caused by per 
se unsafe products will be automatically excluded from the scope of application 
of liability for an unsafe product.32 There are, however, several cases where the 
assumption that a product is unsafe should not exclude liability for the damage 
caused by such a product (for example, when the product contains harmful con-
taminants in addition to typical ingredients33). Furthermore, it is worth noting sit-
uations where the manufacturers fail to put the relevant information or warnings 
on the product (for example, information on the content of specific substances, 
such as “contains fibre”, “contains vitamin D” or information about the absence 
of certain substances, such as: “no preservatives”, “no added sugar”, “no phos-
phates”, “no gluten”, or “no antibiotics”), or where manufacturers provide wrong 
or incomplete information and such information is indispensable for the correct 
and safe use of a given product.34 Those issues must be taken into consideration 
when assessing the defects in the dietary supplements.

29 J. Kuźmicka-Sulikowska, Pojęcie produktu…, p. 261.
30 M. Jagielska, Podstawy…, pp. 59-63.
31 See: P. Wojciechowski, Informacja o braku zawartości określonych substancji w żywności 

w regulacjach prawa żywnościowego, “Przegląd Prawa Rolnego” 2018, No. 1 (22).
32 E. Bagińska, Nowe unormowanie odpowiedzialności cywilnej za produkt, “Przegląd Są-

dowy” 2000, No. 9, p. 53.
33 Z. Banaszczyk, P. Granecki, Produkt niebezpieczny per se i niebezpiecznie wadliwy a od-

powiedzialność producenta z art. 4491 i nast. KC, “Monitor Prawniczy” 2002, No. 17, p. 781.
34 See: P. Wojciechowski, Informacja…, pp. 103-121.
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4. CRITERIA OF DIETARY SUPPLEMENTS DEFECTIVENESS

The fact that there is no definition of an ‘unsafe product defect’ [niebezpiec-
zna wada produktu] in the Civil Code (Article 6(1) of Directive 85/374/EEC) 
implies interpretation issues under Article 4491 § 3 of the CC. Under Article 4491 
§ 3 of the CC, the criterion of product safety is examined upon considering its 
‘normal’ use. Meanwhile, the provisions of Directive 85/374/EEC disregard only 
those cases of incorrect product use that need to be considered unreasonable under 
specific circumstances which means that the criterion adopted in the CC is much 
narrower.35 It is, therefore, proposed that the term ‘normal’ use of a product, as 
used in the CC, be understood as the foreseeable use of a given product resulting 
from its intended use or the uses of a given product known in practice. In addi-
tion, it should be assumed that by exercising due diligence, a manufacturer should 
know frequent situations in which its products are used incorrectly and should 
counteract such a phenomenon by eliminating the related threat.36

Consumption is a normal use of food. Any food that does not ensure safety 
during and after consumption will therefore be unsafe,37 regardless of the pro-
cessing degree.38 Objectification of the definition of ‘food’ in Article 2 of Regu-
lation (EC) No. 178/200239 (by accounting only for its technical aspect related to 
consumption rather than issues relating to the nourishment of the body40) gives 
rise to the following question – what should be the extent of liability for damages 
caused by the consumption of a dietary supplement? One should bear in mind 
that it is highly probable that such a product may be consumed by accident, for 
example, by children; on the other hand, an ‘adult’ consumer may exceed the 
recommended daily dose of the supplement (also by accident) while yet another 
consumer will not achieve the intended effects that the dietary supplement manu-
facturer declared and will thus suffer damage. 

In the case of specific products, such as medicinal products, doctor’s recom-
mendations and the text of the product leaflet attached to the packaging, among 

35 M. Stańko, Odpowiedzialność…, p. 257.
36 B. Gnela, Odpowiedzialność za szkodę..., p. 289; M. Stańko, Odpowiedzialność…, p. 257.
37 See: Ł. Bobeł, K. Leśkiewicz, Odpowiedzialność cywilna za szkodę wyrządzoną przez nie-

bezpieczny środek spożywczy, “Przemysł Spożywczy” 2007, No. 3, pp. 39-42.
38 See: I. Trapè, Odpowiedzialność…, pp. 104-109; M. Korzycka-Iwanow, „Żywność” 

w kontekście odpowiedzialności cywilnej za szkodę wyrządzoną przez produkt niebezpieczny 
(in:) Współczesne problemy prawa prywatnego. Księga pamiątkowa ku czci Profesora Edwarda 
Gniewka, (eds.) J. Gołaczyński, P. Machnikowski, Warsaw 2010, pp. 289-291 and p. 296.

39 Regulation (EC) No 178/2002 of the European Parliament and of the Council of 28 January 
2002 laying down the general principles and requirements of food law, establishing the European 
Food Safety Authority and laying down procedures in matters of food safety (OJ L 031 of 1 Febru-
ary 2002, pp.1-24 as amended, hereinafter: “Regulation (EC) No. 178/2002”).

40 K. Leśkiewicz, Wokół prawnego pojęcia żywności, “Przegląd Prawa Rolnego” 2015, No. 1, 
p. 182.
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other things, have an important role in defining ‘normal use’. Liability for medic-
inal products does not include situations where a product was (for example) used 
improperly or contrary to information given by the manufacturer or the doctor’s 
recommendations.41 However, transposing the above to the dietary supplements 
gives rise to multiple concerns. ‘Normal use’ in the case of foods may not be per-
ceived in the same way as in the case of medicinal products.

Circumstances existing when a product is put on the market (Article 4491 
§ 3 sentence 2 of the CC) are decisive for the evaluation of product safety; those 
circumstances include, amongst others, the manner of a product presentation on 
the market and the information on product features communicated to the con-
sumers. It is pointed out that the said provision does not implement Directive 
85/374/EEC properly; under the Directive, all circumstances should be taken into 
account.42 Regulation (EC) No. 178/2002 follows the same spirit as it employs 
the term ‘unsafe’ (rather than ‘defective’) food,43 and according to Article 14 of 
that act of law:

I. food shall not be placed on the market if it is unsafe;
II. food shall be deemed to be unsafe if it is considered to be: injurious to 

health or unfit for human consumption;
III. In determining whether any food is unsafe, regard shall be had: (a) to the 

normal conditions of use of the food by the consumer and at each stage 
of production, processing and distribution, and (b) to the information 
provided to the consumer, including information on the label, or other 
information generally available to the consumer concerning the avoid-
ance of specific adverse health effects from a particular food or category 
of foods;

IV. In determining whether any food is injurious to health, regard shall be 
had: (a) not only to the probable immediate and/or short-term and/or 
long-term effects of that food on the health of a person consuming it, 
but also on subsequent generations; (b) to the probable cumulative toxic 
effects; (c) to the particular health sensitivities of a specific category of 
consumers where the food is intended for that category of consumers.

41 H. Tuchołka, Odpowiedzialność za szkody wyrządzone przez wytwarzane, importowane i 
wprowadzane na Polski rynek środki farmaceutyczne, PiM 2001, No. 9, p. 86.

42 B. Gnela, Odpowiedzialność przedsiębiorców za szkody wyrządzone przez produkt niebez-
pieczny (in:) Odpowiedzialność cywilna w obrocie gospodarczym, Prace Naukowe UE we Wrocła-
wiu No. 203, (ed.) A. Śmieja, Wrocław 2011, pp. 39-58.

43 See: M. Korzycka (in:) Komentarz do rozporządzenia nr 178/2002 ustanawiającego ogólne 
zasady i wymagania prawa żywnościowego, powołującego Europejski Urząd ds. Bezpieczeństwa 
Żywności oraz ustanawiającego procedury w zakresie bezpieczeństwa żywności, (eds.) M. Korzyc-
ka, P. Wojciechowski, LEX/el. 2018, Art. 14; https://sip.lex.pl/#/commentary/587771221/568661/
korzycka-malgorzata-red-wojciechowski-pawel-red-komentarz-do-rozporzadzenia-nr-178-
2002...?pit=2023-04-29&cm=URELATIONS (accessed 30 April 2023).
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V. In determining whether any food is unfit for human consumption, regard 
shall be had to whether the food is unacceptable for human consumption 
according to its intended use, for reasons of contamination, whether by 
extraneous matter or otherwise, or through putrefaction, deterioration or 
decay.

It is only through a comparison of the criteria adopted in Article 14 of Reg-
ulation (EC) No. 178/2002 with the solutions presented in Article 4491 § 3 of the 
CC that the term “liability for damage caused by consumption of a dietary sup-
plement” is put in perspective. Even though it is not the purpose of this paper to 
analyse all components of Article 14 of Regulation (EC) 178/2002, it should be 
noted that – in line with the Regulation – in determining whether any food is 
unsafe, regard should be had not only to the “normal conditions of use of the food 
by the consumer” but also to its use at each stage of production, processing and 
distribution, and information provided to the consumer, including information 
concerning the avoidance of specific adverse health effects from a particular food 
or category of foods.

Thus, the legislator voices the need for the manufacturer to anticipate frequent 
cases of improper product use and to eliminate dangers related to such use. The 
scope of information intended for the consumer, and concerning, among other 
things, the avoidance of specific adverse health effects from a particular food 
(dietary supplement) or category of foods will also be crucial while assessing 
the due diligence on the part of the manufacturer.44 It is interesting, however, 
whether we can actually discuss any room for the manufacturer to anticipate 
cases of incorrect product use and eliminate the threat related to such use, given 
that there is absolutely no scientific background to determine the impact of most 
ingredients of dietary supplements on human health and that there are no relevant 
clinical trials relating to the interaction between dietary supplements and medi-
cines, for example.

Apart from the above, certain ‘other’ circumstances may affect food safety 
and can be of importance for the assessment of product defectiveness. As regards 
dietary supplements, we distinguish the following ‘other’ circumstances, among 
others: the manner and the form of their consumption (there are different threats 
relating to dietary supplements which must be combined with another substance, 
mixed or diluted); acceptable (unacceptable) combinations of dietary supple-
ments, also with medicinal products (a cumulation of certain ingredients may 
be a threat to health), the average frequency of consuming certain ingredients of 
dietary supplements and a portion size that is safe to health, and also the target 
group for a given product.45 

44 M. Stańko, Odpowiedzialność…, p. 260.
45 P. Wojciechowski, Odpowiedzialność…, pp. 336-337; see: E. Łętowska, Uwaga na niebez-

pieczne produkty, “Rzeczpospolita” 18 February 1998.
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Next, attention should be paid to the special importance given by the EU 
legislator to the presentation (in a broad sense of the term) of dietary supplements 
on the market and the clarifications, information and instructions that accompany 
it.46 Given multiple breaches pointed out in regard to the labelling, presentation 
and advertising of dietary supplements, it is worth considering whether or not any 
dietary supplement that does not fulfil legal requirements or that is not labelled 
properly should be found unsafe. A contrario, will the manufacturer be released 
from liability for damages caused by a dietary supplement in other situations, that 
is when the dietary supplement has met all the requirements under food law and 
has been properly labelled?

The answer to the second question includes the presumption made in Arti-
cle 14(7) of Regulation (EC) No. 178/2002, which reads “Food that complies with 
specific Community provisions governing food safety shall be deemed to be safe 
insofar as the aspects covered by the specific Community provisions are con-
cerned”. Naturally, the presumption applies to Community provisions, and in the 
event of their absence, also to national provisions (Article 14(9)). Therefore, in 
practice, compliance does not exclude the manufacturer’s liability; however, it 
does lead to certain evidentiary difficulties for the aggrieved party who must 
prove that a given dietary supplement was unsafe even though it complied with 
laws.47

The importance of the first question is primarily related to the fact that it 
tackles issues relating to a ban on giving misleading details in any information 
concerning food, which includes but is not limited to: a ban on attributing quali-
ties or medical properties to a dietary supplement that it does not possess; a ban 
on suggesting that the product possesses special characteristics that it does not 
actually possess, and a ban on the unauthorised use of nutrition claims, health 
claims or reduction of disease risk claims. The rules of labelling, presentation and 
advertisement of dietary supplements have been specifically regulated by law, for 
example, in Regulation 1169/2011, in the Polish Food and Nutrition Safety Act of 
25 August 200648 and in the executive regulation,49 as an elaboration on and clar-
ification of the general ban on misleading consumers which is set out in Articles 
8 and 16 of Regulation 178/2002. 

 As indicated above, legal requirements as to the level of food safety relate 
to the food harmlessness and whether it is fit for human consumption. Thus, it is 
pointed out in the literature that, even though the information given to the con-
sumer is taken into consideration when assessing the product, it does not mean in 
practice that an incorrect labelling of the product will automatically change the 

46 P. Wojciechowski, Odpowiedzialność…, p. 337.
47 See: Ibidem, p. 338.
48 Journal of Laws of 2022, item 2132 as amended.
49 Regulation of the Minister of Health of 9 October 2007 on the composition and labelling of 

dietary supplements, Polish Journal of Laws of 2023, item 79.



 CIVIL LIABILITY FOR DAMAGE CAUSED... 405

product qualification to an unsafe product and that it will involve the liability of 
the entity operating on the food market as part of the analysed regime.50 How-
ever, that thesis seems questionable, given the fact that, for example, the failure to 
possess characteristics declared by the manufacturer can make a dietary supple-
ment worthless, and consequently, it may give rise to a question as to whether or 
not the dietary supplement is ‘fit for human consumption’. 

Therefore, it seems that, while assessing the (un)safety of a food product, i.e. 
a dietary supplement, and the related liability, one should always consider the 
compliance of its labelling, presentation and advertisement with the legal require-
ments. Failure to include information on an ingredient with allergenic properties, 
as required by law, might even lead to a consumer’s death. The manner of posting 
the required information on the product is equally important as whether or not 
a given message contains all of the required details. Such information should be 
coherent and clear.51 In practice, it will therefore be easy to demonstrate a breach 
of food law requirements concerning mandatory information on food, a catalogue 
of which is presented in Chapter IV of Regulation (EU) No. 1169/2011. There is, 
however, a problem with voluntary information – in reality, this is the information 
that consumers come across most frequently in the presentation and advertise-
ment of dietary supplements and the one that is most frequently misleading.52 It 
is indicated at the same time that both product presentation and its advertisement 
influence the consumer’s opinion on the product and its safety; as such, it has also 
an information function, in addition to the promotional one.53 All those factors 
may shape the consumer’s opinion about the quality, while determining the safety 
level of a given dietary supplement.54

5. SUMMARY

Supplements need to be considered as a special type of defective products in 
case of which it is currently impossible to define the safety of their use when they 
are actually put on the market. As there is no actual safety standard, the broadest 
catalogue of possible cases must be covered by civil liability for damage caused 
by the consumption of a defective dietary supplement. This will fill a serious gap 

50 Ł. Sokołowski, Cywilna…, p. 3.
51 P. Wojciechowski, Odpowiedzialność…, p. 337.
52 See: K. Leśkiewicz, Zakaz wprowadzania w błąd konsumenta w prezentacji suplementów 

diety (aspekty prawne), “Przegląd Prawa Rolnego” 2011, No. 1.
53 E. Łętowska, Ustawa o ochronie..., p. 124.
54 P. Wojciechowski, Odpowiedzialność…, p. 338.
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in scientific knowledge or uncertainty as to the qualification of dietary supple-
ments which arose in relation to the defectiveness of law.

The existing legal framework is insufficient to ensure civil liability for dam-
ages caused by the consumption of a defective dietary supplement. It is a direct 
consequence of the specific nature of dietary supplements and the lack of 
an adequate risk analysis when adding a definition of that product to EU law. 
Enforcement of regulations in that area has become even more difficult due to 
interpretation ambiguities that arose at the intersection of Polish law and EU law 
that regulates the issue of liability for a defective (unsafe) product. In addition, 
transposing the said issue to food law makes the situation even more difficult.

As the law stands, in the case of dietary supplements it is worth postulating 
that a defect (‘defectiveness’) of a product should be understood broadly – as 
a failure to ensure product safety to a degree that a consumer has the right to 
expect. Due to a problem delineating the lines within which liability for damage 
caused by the consumption of a dietary supplement should be enforced, it is also 
worth considering imposing additional disclosure duties on the manufacturer and 
implementing a mechanism for the authorisation of such information. Currently, 
(other than the catalogue of mandatory information referred to in Regulation 
(EU) 1169/2011) the manufacturers decide which information is to be disclosed to 
consumers when the product is put on the market; thus, the manufacturers shape 
the safety standard for a group of products that exist on the market without any 
requirement for clinical trials concerning their safety. 

It also seems that, while assessing the (un)safety of a dietary supplement, 
and the related liability, one should always consider the compliance of its label-
ling, presentation and advertisement with the legal requirements, both in terms 
of mandatory information and voluntary information (e.g. in terms of misleading 
consumers) as referred to in Regulation (EU) 1169/2011. Finally, it is worth men-
tioning a concept existing under the French legal doctrine which finds it accept-
able to demand legal redress for damage in the form of ‘fear/concern’ relating to 
a threat to health or life when there is no actual damage.55 In such a case, consum-
ers may hold the manufacturer liable for the so-called ‘loss of happiness’ since it 
is possible to demand legal redress for damage in the form of ‘fear/concern’.
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FREEDOM OF SPEECH AND HATE SPEECH – LAW 
AND ATTITUDES OF POLES. AN EMPIRICAL STUDY

Abstract

Objective: reconstruction of attitudes of Poles towards selected restrictions on 
freedom of speech and also towards hate speech in Polish law (selected issues). 

Methods: the approach to data collection included a computer-assisted telephone 
survey on a sample of N=1,000 adult Poles (18+) and an analysis using descriptive statistics 
and selected inductive statistics techniques (covariance measures and cluster analysis). 

Results: an analysis of the aggregate and sub-dimensions of Poles’ attitudes toward 
selected limits of freedom of speech in the Polish legal system and Poles’ experiences of 
actions considered violations of freedom of speech was conducted. Groups with different 
attitudes toward these phenomena and, as a result, different susceptibility to political 
messages of attempts to limit freedom of speech were identified.
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Conclusions: Poles value freedom of speech, although – in a sense – they want to 
limit it; They recognise that it is essential for democracy, but at the same time they do not 
believe that they can use it properly and, above all, effectively. We observe the paradox 
of support for freedom of speech or, in another convention, symptoms of ‘flight from 
freedom’.

KEYWORDS

freedom of speech, hate speech, social attitudes, attitudes towards the law, 
telephone surveys, cluster analysis

SŁOWA KLUCZOWE

wolność słowa, mowa nienawiści, postawy społeczne, postawy wobec prawa, 
ankiety telefoniczne, analiza skupień 

1. INTRODUCTION

In this article, we have analyzed the attitudes of Poles towards the limits of 
freedom of speech in the Polish legal system and the experiences of Poles regard-
ing actions considered to be violations of freedom of speech, i.e. hate speech.1 
The following aspects were considered: attitudes towards freedom of speech as 
one of the fundamental values of democratic political systems, opinion towards 
the law restricting freedom of speech in Poland – i.e. penalization or depenali-
zation of selected categories of the so-called hate crimes. The differentiation of 
Polish society in terms of the three above-mentioned areas was also examined, 
and as a result, the segmentation (cluster analysis) of Poles was created.

Freedom of speech is a widely recognized standard of civilization. The impor-
tance of freedom of speech was already recognized by Aristotle. Man, according 
to Aristotle, becomes a zoon politikon (political animal) only because he is a zoon 
legon echon, which means ‘life capable of speech’. Speech is used not only to 
communicate but also to preserve humanity and, above all, to create political 

1 The term used is of a practical nature for the authors, and we wish to avoid a debate over 
the understanding of the term by taking it as Council of Europe (see: https://www.coe.int/en/web/
freedom-expression/hate-speech, accessed April 2023) and understanding it as mocking, humili-
ating or vilifying based on membership in a particular group, such as race, nationality, language, 
color, religion, gender, age, sexual orientation or other characteristics. 
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communities.2 Aristotle was echoed by other ancient thinkers, including Poly-
bius and Tukidides, pointing to freedom of expression as a conditio sine qua non 
of democracy.3 

The content and scope of freedom of speech are defined very broadly today. 
This concept includes the freedom to seek information, obtain it, and disseminate 
it. It also includes the freedom to choose the form of expression: oral, written, 
printed, in the form of a work of art, or gestures.4 Often freedom of expression 
is considered a value in itself.5 Freedom of speech performs several important 
functions in a democracy: it makes it possible to arrive at mutually acceptable 
solutions through debate, supports the operation of other democratic principles, 
enables citizens to exercise control over government, integrates citizens, and is 
a tool for political socialization. Numerous contemporary scholars of democracy 
consider freedom of speech as an overriding value.6 Thomas Jefferson spoke 
boldly and unequivocally on freedom of speech, recognizing that public opinion 
with freedom of speech guards social order better than any laws.7

However, in modern democracies, freedom of expression is not used to the 
maximum extent as various restrictions are imposed on it, namely, limitation 
clauses in international, European, and national law.8 They determine where 
and to what extent interference by the public authority in the free circulation 
of ideas and information is permitted. The mildest restriction was imposed on 
freedom of speech by John S. Mill, according to whom the impassable limit is 
the proper form of speech – without the use of insults and insinuations. Restric-
tions on freedom of expression overlay the Universal Declaration of Human and 
Civil Rights. Article 29 stipulates that in the exercise of his rights and freedoms, 
every person shall be subject only to such limitations as are established by law 
solely to ensure proper recognition and respect for the rights and freedoms of 
others. Specific regulations in this regard are introduced by individual states, 
implementing restrictions on respect for the rights and reputation of people, 
protection of state security, protection of public order, protection of health, and 

2 Arystoteles, Polityka, (in:) Dzieła wszystkie, v. I, A. Paciorek, L. Regner, P. Siwek (trans.), 
Wydawnictwo Naukowe PWN, Warsaw 2003, p. 5.

3 Polibiusz, Dzieje, Zakład Narodowy im. Ossolińskich, Wroclaw 2005, p. 90; Tukidydes, 
Wojna peloponeska, trans. K. Komaniecki, Wydawnictwo “Czytelnik”, Warsaw 1988, p. 107.

4 A. Łopatka, Prawo do swobodnego wyrażania opinii, Wydawnictwo “Scholar”, Warsaw 
1993, pp. 8–9.

5 Ibidem, p. 8.
6 S.C. Brubaker, Freedom of speech, (in:) The Encyclopedia of Democracy, t. II, S.M. Lipset 

(ed.), Routledge, London 1995, p. 504.
7 T. Jefferson, List do pułkownika Edwarda Carringtona, (in:) Wizje Stanów Zjednoczonych 

w pismach Ojców Założycieli, Wiktor Osiatyński (ed.), Państwowy Instytut Wydawniczy, Warsaw 
1977, p. 243.

8 D.A. Downs, S. Nelson, Censorship, (in:) The Encyclopedia of Democracy, v. I, S.M. Lipset 
(ed.), Routledge, London 1995, pp. 188–191.
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public morals.9 Academic discourse, over the necessary restrictions on freedom 
of speech (usually in the context of the concept of hate speech), has been of 
increasing interest to researchers since 2014 especially representatives of law 
and sociology.10

This article addresses one of the many restrictions on freedom of speech: 
speech that spreads, promotes, or justifies racial hatred, xenophobia, anti-Semi-
tism, and other speech based on intolerance.11

It is common in the opinion of researchers to point out that hate speech 
destroys democratic discourse by blocking public debate, leads to negative 
stereotyping of social groups, introduces an atmosphere of intimidation, and 
induces tensions between social groups, in effect threatening peaceful coex-
istence and ultimately leading to hate incidents and hate crimes. In addition, 
on an individual level, hate speech leads to victimization, affects the lives and 
health of victims, and threatens individual rights, particularly human dignity 
and equal rights.12

On the other hand, however, it is dangerous to believe in the rationality 
and infallibility of democracy in the context of restricting freedom of speech. 
Democracy itself is imperfect, and it is freedom of speech and free criticism 
that help prevent its drift toward authoritarianism. Regulation of freedom of 
expression can lead to overextension of power, clientelism, increasing distance 
between citizens and government, and that, in turn, can result in high fiscal 
costs and bureaucracy.

The motivation for writing this text came from the following observation. At 
the level of general and abstract elocutionary acts, the level of support for free-
dom of speech is high in societies, while when it comes to situations of evaluat-
ing concrete values, support for freedom of speech decreases dramatically. This 
state of facts can be used to restrict freedom of speech by decision-makers and 
can lead to a significant recession of this value. In doing so, researchers note the 
diverse socio-demographic backgrounds (gender, age, education placement of the 

 9 A. Łopatka, op. cit., pp. 52–60; C.R. Sunstein, Sprzeciw w życiu społeczeństw, Wydawnic-
two Sejmowe, Warsaw 2006, p. 117.

10 The study of the literature on the subject can be found (in:) M. Antonia Paz, J. Monte-
ro-Díaz, A. Moreno-Delgado, Hate Speech: A Systematized Review, 2020, 10(4), https://doi.
org/10.1177/2158244020973022.

11 T. Bojanowski, Wybrane prawnokarne aspekty mowy nienawiści w kontekście standardów 
ochrony wolności słowa, “Prawo w Działaniu”, 2021, 47, pp. 168-186.

12 J. Bayer, P. Bárd, Hate speech and hate crime in the EU and the evaluation of online 
content regulation approaches, European Parliament’s Committee on Civil Liberties, Justice and 
Home Affairs, European Union 2020.
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left-right political spectrum, and others).13 These features are variously linked to 
support for or denial of restrictions on freedom of expression.

In light of the above assumptions and facts, the research problem was defined 
by posing the following research questions:

● What are the predictors of differences in attitudes towards freedom of 
speech and its violations: sociographic, psychographic, or behavioral char-
acteristics?

● What are the views and opinions of Poles on the criminalization of hate 
speech in general and concerning individual minorities potentially experi-
encing this phenomenon in Poland?

2. METHODS

The research questions were answered during a quantitative empirical study 
conducted by the Association of Political Science Graduates affiliated with the 
Faculty of Political Science and International Studies at the University of Warsaw. 
The research was financed by the Justice Fund administered by the Minister of 
Justice. The measurement entitled From hate speech to hate crime. Attitudes of 
Poles towards crossing the borders of freedom of speech was conducted in April 
2022 using the computer-assisted telephone interview method on a representative 
(gender, age, size of the place of residence, and education) sample of N=1000 
adult (18+) Poles. The measurement, fulfilling the requirements of the so-called 
statistical representativeness, can be generalized from the sample to the popula-
tion of adult Poles. The maximum standard error of the estimation was ±3.1%. 
The measurement was carried out using the Computer Assisted Telephone Inter-
views (CATI) technique. This technique has been considered better than classic 
standardized face-to-face interviews (Paper and Pencil Interviews, PAPI) and 
online surveys (Computer Assisted Web Interviews, CAWI). In relation to the 
above-mentioned techniques, CATI has numerous methodological, psychological, 
interactional, organizational and technical advantages which made it a useful tool 
for this project. As regards the methodology, it involves a higher accessibility of 
respondents and a higher availability of the sampling frame (as compared to other 
methods) corresponding to the general population. In terms of the psychological 
and interactional aspects, the comfort of interaction between the interviewer and 
the respondent is significantly greater. Communication over the phone distinctly 
increases the sense of anonymity for the respondent, which translates into the 

13 Justitia, Who Cares about Free Speech?: Findings from a Global Survey of Support for 
Free Speech, https://futurefreespeech.com/wp-content/uploads/2021/06/Report_Who-cares-
about-free-speech_21052021.pdf, (accessed April 2023).
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respondent’s feeling more at ease about expressing their views on difficult or sen-
sitive issues. In terms of the technical and organizational aspects, an important 
feature of telephone interviews is the high level of control over the research pro-
cess. This concerns both the human factor (interviewers and respondents), as well 
as the collected data. Also, the use of computer programs and telephone contact 
significantly decreases the financial and organizational costs necessary to carry 
out the research. As a result, we achieve a higher response rate as compared to 
other research methods, higher quality of data that are precise and accurate, and 
a low level of errors, as well as reliability and accuracy.

A sine qua non condition of generalization of the results from the sample to 
the studied population is sampling (i.e. simple random sampling) according to the 
standards and the sufficient size of the sample. Sampling will be made with the 
use of the method ensuring the randomness of sampling, developed as part of the 
US state methodology of quantitative research (and widely adopted in research 
practice). The procedure was developed by Warren Mitofsky and Joseph Wakes-
berg. It is referred to in research practice as Random Digit Dialling (RDD),14 and 
among researchers using computer-assisted telephone interviews, it is considered 
an optimal and classic method.15 

This sampling method has been updated several times in research practice.16 
The impact of the dynamic development of mobile telephony on sampling prac-
tice and standards was also taken into account early on. Rules for the selection of 
the so-called combined samples were created, i.e. taking into account the over-
lapping sampling frames of respondents with landline telephones and those with 
mobile telephones.17

The scope of the research procedure carried out included the assessment of 
attitudes toward the law. Legal regulations, if not in line with the moral values 
accepted in the society, are difficult to enforce, meet with social resistance, 
and lead to disturbances in the social order, especially between the rulers and 

14 J. Wakesberg, Sampling Methods for Random Digit Dialling, “Journal of the American 
Statistical Association”, 1973, Vol. 73, pp. 40–46. 

15 R.F. Potthoff, Some generalisation of the Mitofsky-Waksberg technique for Random Digit 
Dialling, “Journal of the American Statistical Association”, 1982, Vol. 82, pp. 409–418.

16 C. Tucker, R. Casady, J. Lepkowski, Sample Allocation For Stratified Telephone Sample 
Designs, Proceedings of the Survey Research Methods Sections, American Statistical Associa-
tion, Alexandria 1992, pp. 566-571.

17 J.M. Brick, P.D. Brick, S. Dipko, S. Presser, C. Tucker, Y. Yuan, Cell phone survey feasi-
bility in the U.S.: Sampling and calling cell numbers versus landline numbers, “Public Opinion 
Quarterly”, 2007, 71, pp. 23-39; J.M. Brick, S. Dipko, S. Presser, C. Tucker, Y. Yuan, Nonresponse 
bias in a dual frame sample of cell and landline numbers, “Public Opinion Quarterly”, 2006, 
70, pp. 780-793; C. Kennedy, Evaluating the effects of screening for telephone service in dual 
frame RDD surveys, “Public Opinion Quarterly”, 2007, 71, pp. 750-771; S. Keeter, M. Dimock, 
C. Kennedy, J. Best, J. Horrigan, Costs and benefits of full dual frame telephone survey designs, 
Paper presented at the 63rd Annual Conference of the American Association for Public Opinion 
Research, New Orleans, 2008.
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the ruled. Additionally, the law most often results from moral constructs, the 
opposite relationship is also noted, although less often.18 Analytical techniques 
including univariate and multivariate marginal tables, measures of dispersion, 
and selected inductive statistics measuring co-variance were used to investigate 
this phenomenon. In the main part of the analytical procedure, it was checked 
what types of attitudes towards freedom of speech can be distinguished in Pol-
ish society. For this purpose, segmentation was made in order to discover the 
smaller structures of Polish society in terms of attitudes.

The premise for the use of this statistical method is the necessity to reduce 
data resulting from the multidimensional nature of the phenomenon. The method 
was invented in anthropology by Harold E. Driver and Alfred L. Kroeber in 
1932,19 although the need for such a data mining technique was previously 
expressed by a Polish scientist, a supporter of statistical studies in anthropology, 
Jan Czekanowski.20 It was popularized in science by Raymond B. Cattel who 
used it for the classification of personality traits.21 The career of this method 
began in the 1960s and 1970s.22 It has stimulated worldwide research into clus-
tering methods and has initiated numerous publications on the subject; it is 
widely used in various scientific disciplines.23 Specifically, the Two-Step Clus-
ter analysis has been used. This particular analytical technique has particularly 
useful features: the ability to construct a model using both interval and nominal 
variables, and the ability to perform the analysis of databases with large num-
bers of units of analysis. The input data finally selected for the segmentation 
performed was the following set of nine variables measured at the rank level. 
They are presented in Table 1. The statistical procedure carried out made it pos-
sible to separate groups that differed statistically in a significant way from each 
other in their attitudes toward the phenomenon of hate speech and to character-
ize these groups socio-demographically and psycho-graphically.

18 S. Mika, Psychologia społeczna, Warsaw: Państwowe Wydawnictwo Naukowe, 1981.
19 H. E. Driver and A. L. Kroeber, Quantitative expression of cultural relationships, Univer-

sity of California Publications in American Archaeology, 1932, Vol. 31, pp. 211–256. 
20 J. Czekanowski, Objectiv kriterien in der ethnologie, “Korrespondenzblatt der Deutschen 

Gesselschaft fur Anthropologie, Ethnologie, und Urgeschichte”, 1911, Vol. 47, pp. 1–5.
21 R. B. Cattell, The description of personality: Basic traits resolved into clusters, “Journal of 

Abnormal and Social Psychology”, 1943, Vol. 38, pp. 476–506, doi:10.1037/h0054116.
22 R. R. Sokal, P. H. Sneath, Principles of numerical taxonomy. San Francisco-London: Free-

man 1963.
23 R. K. Blashfield, The Growth Of Cluster Analysis: Tryon, Ward, And Johnson, “Multivar-

iate Behavioral Research”, 1980, Vol.15, No. 4, pp. 439– 458.
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Table No. 1. Components of cluster analysis with the range of the variable.

Variable label Scope of the variable

Aspect No. 1. General attitudes of Poles toward freedom of expression

1. Everyone should have the right to express their 
views, no matter how unpopular or controversial they 
might be.

1) I strongly disagree.
2) I rather disagree.
3) I rather agree.
4) I strongly agree.
5) I don’t know, difficult to say (not read out 
to respondent).
6) Refused to answer (not read out to the 
respondent).

2. Poles are incapable of using free speech.

3. Permission to publicly offend others leads to vio-
lence against the offended groups.

Aspect No. 2. Attitudes toward the criminalization of particular manifestations of hate speech

In your opinion, should insulting members of groups distinguished by the following characteristics 
be punished more, less, or as it is punished in Polish law:

4. Race, ethnicity, nationality

1) Definitely more punished. 
2) A little more punished.
3) The penalty should remain the same.
4) Slightly less punished.
5) Definitely less punished.
6) Should not be considered a crime.
7) Don’t know difficult to say (not read out 
to respondent).
8) Refused to answer (not read out to the 
respondent).

5. Gender (women, men)

6. Psychosexual orientation (e.g., homosexuality)

7. Gender identity (transsexualism or transgender)

8. Religion followed

9. Political worldview

Source: Own study.

3. RESULTS

This section presents the results of analysis from a survey of Poles on atti-
tudes toward freedom of speech and hate speech. First, respondents were asked to 
choose between two competing values. They were asked which was more impor-
tant: freedom of expression or taking care not to offend others. Responses in favor 
of freedom of expression were given by nearly a third of respondents (29.3%). 
15.4% of respondents were not so determined (answers “rather freedom to express 
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one’s opinion”). Nearly half of Poles wanted to balance the freedom to express 
one’s opinion and the feelings of others (43.3%), claiming that these elements 
were of equal value. Those in favor of considering the feelings of others more 
important than freedom of speech constituted one in ten respondents (10.4%).

3.1. GENERAL ATTITUDES OF POLES TOWARD THE FREEDOM 
OF EXPRESSION

Within this aspect, the following three questions were asked. Firstly, came 
the question about the ability to express one’s views regardless of unpopularity or 
controversiality. Secondly, there was the question on how the respondents assess 
the competence of Polish society in exercising freedom of speech compared to 
other societies. Thirdly, the researchers were interested in determining the extent 
to which the respondents agree with the statement that public offense leads to vio-
lence against other groups. The results of the measurement are shown in Table 2.

Table No. 2. General attitudes of Poles toward the freedom of expression

No. Particular components of 
the overall attitude

Values in percentage Measures 
of central 
tenden-
cy and 

dispersion

Strongly 
disagree

Rather 
disagree

Rather 
agree

Strongly 
agree

1

Everyone should have 
the right to express their 
views, no matter how un-
popular or controversial 
they might be.

4.7 10.5 41.3 43.6 X̅  = 3.24
SD = 0.82

2 Poles are incapable of us-
ing free speech. 12.9 30.7 34.6 21.8 X̅  = 2.65

SD = 0.96

3

Permission to publicly 
offend others leads to vio-
lence against the offended 
groups.

5.6 6.1 25.0 63.4 X̅  = 3.46
SD = 0.84

Source: Own study.

Poles very strongly support the general idea of freedom of speech. Express-
ing even controversial and unpopular views is considered a right of every person 
by more than four in five Poles (84.9% of “strongly agree” and “rather agree” 
responses). Restrictions would be “rather” accepted by one in ten respondents, and 
“strongly” accepted by only one in twenty. The variation in responses is small, 
but the public’s views are consistent in this regard. On the other hand, however, 
more than half of Poles (56.4%) express an opinion about the inability of Polish 
society to properly apply freedom of speech; we consider ourselves an immature 
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society in this regard. Attitudes of Poles do not differ here for socio-demographic 
or psycho-graphic reasons. However, Poles reach the highest agreement (88.4%) 
when stating that abuse of freedom of speech by publicly insulting opponents 
leads to violence against the offended groups; Poles are convinced that the abuse 
of freedom of speech in this regard fosters radicalization. Representatives of the 
older generation (rho=0.11; p≤0.01) and women (rho=-0.1; p≤0.01) are slightly 
more stringent on this statement.

3.2. POLES’ ATTITUDES TOWARD THE CRIMINALIZATION OF 
PARTICULAR MANIFESTATIONS OF HATE SPEECH

This section focused on Poles’ attitudes toward partial aspects of the Polish 
legal system. Specifically, attitudes toward the criminalization of insulting social 
groups on the basis of their membership were studied. The subject of interest were 
groups distinguished by: race, ethnicity, nationality, gender, psychosexual orien-
tation, gender identity, religion, and political worldview. The results are presented 
in Table No. 3.

Table No. 3. Poles’ attitudes toward the criminalization of particular manifestations 
of hate speech

No.

Particu-
lar mani-
festation 
of hate 
speech 

due to…

Values in percentage

Measures 
of central 
tendency 
and dis-
persion

Defi-
nitely 
more 
puni-
shed

A 
little 
more 
puni-
shed

The 
penalty 
should 
remain 

the 
same

Sli-
ghtly 
less 

puni-
shed

De-
fini-
tely 
less 

puni-
shed

Should 
not be 
con-

sidered 
a crime

DK/
Refu-

sal

1
…race, 

ethnicity, 
nationality

39.4 21.8 24.8 0.9 1.1 4.4 7.7
X̅  = 2.47
SD = 1,81

2 … gender 34.3 20.0 29,4 1.3 0.7 6.0 8.2
X̅  = 2.66
SD = 1.85

3

…psy-
chosexual 
orienta-

tion

34.6 19.6 25.3 1.8 1.4 7.3 9.9
X̅  = 2.79
SD = 2.00

4
…gender 
identity

33.9 17.4 27.4 1.3 1.9 8.2 9.8
X̅  = 2.85
SD = 2.01
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5
…religion 
followed

33.1 15.4 28.8 1.7 2.4 10.7 8.1
X̅  = 2.90
SD = 1.98

6
… 

political 
worldview

23.1 13.7 31.0 3.7 2.4 17.3 8.7
X̅  = 3.36
SD = 2.03

Source: Own study.

More than half of Poles express the belief that penalties for hate speech against 
groups distinguished on the basis of race, ethnicity, nationality, psychosexual ori-
entation or gender should be tightened. Nearly half of Poles believe that penalties 
should also be tightened for hate speech relating to religion. 

Hate speech used against people with different worldviews and political 
stances is significantly different from the aforementioned categories of hate 
speech. Proponents of decriminalization alone account for only a third of those 
surveyed, while one in five Poles believes that this type of hate speech should 
not be criminalized. In turn, one in ten Poles believes that hate speech motivated 
by differences of a religious nature should also not be considered a criminal act. 
It is also worth mentioning that the diversity of the surveyed groups, measured 
by standard deviation, shows that Poles differ most significantly with regard to 
attitudes toward criminalizing hate speech against people representing different 
political worldviews and genders.

3.3. ATTITUDES TOWARD FREEDOM OF SPEECH AND HATE 
SPEECH IN POLISH SOCIETY – CLUSTER ANALYSIS

The segmentation carried out using the cluster analysis method led to the 
identification of five types of attitudes towards freedom of speech and hate 
speech in Polish society. The statistical-mathematical algorithm used is mechan-
ical in nature, dividing the subjects in the set according to the similar-different 
criterion. The task of the researcher is to interpret the obtained segmentation, that 
is, to explore the obtained division and analyze the characteristics of each group. 
The obtained segmentation results turned out to be statistically satisfactory (the 
so-called Silhouette coefficient). This coefficient indicates whether the adopted 
segmentation was carried out in such a way that within the separated groups the 
observations are dense, while between them, the observations are separated. The 
coefficient takes values ranging from -1 (very poor model) to 1 (excellent model). 
Figure 1 graphically shows the fit of the model, the result obtained should be con-
sidered at least satisfactory. 
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Figure No. 1. Silhouette measure of consistency and separability

The most significant act of creative nature in the course of segmentation is to 
give apt names to each of the identified segments referring to the most important 
characteristics of the identified group.
Table No. 4. Segmentation of Poles according to attitudes towards general and specific 

issues of freedom of speech and hate speech.

Segment/cluster Values

N %

Group 1. Supporters of the status quo 233 25.9

Group 2. Supporters of moderate penalization 167 18.6

Group 3. Advocates of lower levels of punishment or depenalization 115 12.8

Group 4. Supporters of extreme penalization 291 32.4

Group 5. Undecided 92 10.2

Source: Own study.

The largest of the groups is Group 4, that is supporters of extreme penaliza-
tion. This is as many as one-third of the surveyed participants. The second most 
numerous is Group 1, i.e. supporters of the status quo – they include every fourth 
respondent. 

Group 1. Supporters of the status quo. In this group, more often than in 
other groups, an opinion is expressed that publicly insulting others does not lead 
to violence against the offended groups and that Poles can use the freedom of 
speech. The most characteristic feature in this group is the uniform attitudes of 
eight and sometimes even nine out of ten respondents relating to the indication 
that hate speech against the groups mentioned in the survey should be penalized 
neither more nor less. This group accepts the current state of the law. The first 
group consists mainly of middle-aged men, residents of cities with more than 
100,000 inhabitants, with a slight overrepresentation of residents of Silesia and 
Mazovia voivodships, generally unmarried. They are mainly Law and Justice 
voters.
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Group 2. Supporters of moderate penalization. People in this group 
believe that hate speech behavior should be penalized a little more strongly 
than it is now. Between about half and three-quarters of the respondents 
believe that current Polish law should be revised and pass more restric-
tive sentences. This group includes the highest percentage of people who 
believe that other people’s feelings are more important than the freedom 
of expression, and they are somewhat more likely to deny Poles the right 
to express unpopular or controversial views. This group consists primar-
ily of young women, highly educated, with leftist views and relatively the 
highest earnings of any other group.

Group 3. Advocates of lower penalties or depenalization. A significant 
percentage of people in this group from one-quarter to two-thirds believe 
that hate speech against convicted categories of people should not be 
considered a crime and therefore penalized. To the greatest extent, this 
applies to political worldview and also religion, and to the least extent, to 
the race of an ethnic group and nationality. This group includes the fewest 
people who doubt the ability of Poles to properly use freedom of speech, 
and the largest number of doubters about the fact that insulting others 
leads to violence. Representatives of this group are mainly seniors over 
55 with right-wing views, believers and practitioners, with relatively low 
incomes, but not the lowest of all groups.

Group 4. Supporters of extreme penalization. In this group, eight or 
even nine out of 10 included in it believe that behavior against all groups 
surveyed should be criminalized far more severely. Here, too, more than 
90% of the respondents believe that hate speech leads in a straight line 
to violence. In this group, we find a significant overrepresentation of 
middle-aged, highly educated, left-wing oriented, non-believing women, 
generally voters of the Civic Platform. These persons are most often mar-
ried. They are also characterized by a high fear of crime.

Group 5. Undecided. Approximately or more than half of the people 
in this group do not have a definite view on whether the aspects of hate 
speech studied should be criminalized more, less, or to the same extent as 
before. This is a relatively lowest-income group, generally representing 
right-wing views, mainly rural residents. There is a noticeable overrep-
resentation of men and women over 55 years old.

Detailed characteristics are summarized in Table No. 5.
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Table No. 5. Sociodemographic and psychographic features of groups distinguished on 
the basis of freedom of speech/hate speech attitudes.

Group 1.  
Status quo suppor-

ters

Group 2.  
Supporters of 

moderate penal-
ization

Group 3.  
Advocates of 

lower levels of 
punishment or 
depenalization

Group 4.  
Supporters of 

extreme penal-
ization

Group 5.  
Undecided

Mostly men (69%) Number of women 
above mean (60%)

Women significan-
tly overrepresented 

(66%)
Mostly men (60%)

Youngest people 
18-34 underrep-
resented (15,7%), 

slightly overrepre-
sented middle-aged 

people (39%)

Number of young 
people (18-34) 

significantly above 
the mean (38%)

Older people 55+ 
overrepresented 

(52%)

Slightly over-
represented mid-
dle-aged people 

(36%)

Older people 55+ 
overrepresented 

(52%)

Mostly 100k+ cities
residents (43%)

- - -
Mostly countrysi-
de residents (43%)

Slight overrep-
resentation of 

residents of Silesia 
and Mazovia 
voivodships

Slight over-
representation 
of residents of 

Silesia, Mazovia, 
Lesser Poland 
voivodships

Slight overrep-
resentation of 

residents of Silesia 
voivodship

Slight overrepre-
sentation of resi-
dents of Greater 

Poland voivodship

Slight overrep-
resentation of 

residents of Lublin 
and Podkarpackie 

voivodships

-
Overrepresenta-

tion of people with 
higher education

-
Overrepresenta-

tion of people with 
higher education

-

-
Overrepresenta-

tion of people with 
leftist views

Overrepresenta-
tion of people with 

rightist views

Overrepresenta-
tion of people with 

leftist views

Overrepresenta-
tion of people with 

rightist views

- -

Highest percentage 
of believers and 

practitioners at the 
same time (57%)

Slight overrep-
resentation of 
non-believers

-

Slight overrepre-
sentation of voters 
of Law and Justice

- -
Overrepresenta-
tion of voters of 
Civic Platform

-

Overrepresenta-
tion of unmarried 

people
- -

Overrepresenta-
tion of married 

people

Overrepresenta-
tion of married 

people

Average net income 
per family member 

per month: 3044 
PLN

Average net 
income per 

family member per 
month: 4260 PLN

Average net 
income per 

family member per 
month: 2816 PLN

Average net 
income per 

family member per 
month: 3335 PLN

Average net 
income per 

family member per 
month: 2570 PLN

Lowest perception 
of fear of crime - -

Highest perception 
of fear of crime

-

Source: Own study.
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3. DISCUSSION AND CONCLUSION

The paradox of support for the freedom of speech formulated in the intro-
duction to this text as occurring especially in the countries of the Euro-Atlantic 
area has also been partially confirmed in Poland. On a general level, freedom 
of speech is supported, declaratively considered a superior value that is imma-
nent to democracy. On the one hand, Poles support the right to free speech no 
matter how unpopular or controversial it might be (85%), while, on the other 
hand, they express strong fears of abuse of freedom of speech and very strong 
tendencies to criminalize particular manifestations of elocutionary acts directed 
against various social groups and minorities. More than half of Poles (51%) would 
like to see stricter laws regarding the criminalization of speech directed against 
social groups distinguished on the basis of race, ethnicity, nationality, gender, 
psychosexual orientation, gender identification, religion and political worldview. 
Particularly disturbing may be the fact that among supporters of stronger crimi-
nalization, as many as one-third are those who call for a radical increase in pen-
alties. One important rationale for attitudes in this group may be the high level 
of social anxiety including fear of crime. The negative view is completed by the 
fact that nearly half of Poles (46.4%) believe that Poles are incapable of practicing 
freedom of speech. Among the groups that Poles want to protect by increasing the 
criminalization of hate speech are race, ethnicity, nationality, gender and psycho-
sexual orientation. On the other hand, according to respondents, political views 
and religion should be protected to a lesser extent. Here, we obtain a paradoxical 
result: the factors that mostly lead to the polarization of Polish society, i.e. religion 
and political worldview, are considered the least worthy of protection; Poles want 
to fight over words without legal obstacles. 

It is worth comparing the results obtained above with the results of Polish 
and foreign surveys. First of all, it is worth noting the World Values Survey 
(2017-2022) despite the fact that Poland is not included in it. Freedom of speech 
is mentioned first and foremost by the representatives of the Euro-Atlantic area. 
About one-third of the respondents chose it as the primary value.24 The results 
of these surveys prove the following correlation: the more authoritarian a state 
is, and the less democratic, the lower the esteem in which the value of freedom 
of speech is held. The state of the economy is also an important factor: the better 
condition the economy enjoys, the more importance citizens attach to the freedom 
of speech among other values. 

24 C. Haerpfer, R. Inglehart, A. Moreno, C. Welzel, K. Kizilova, J. Diez-Medrano, M. Lagos, 
P. Norris, E. Ponarin & B. Puranen (eds.), World Values Survey: Round Seven – Country-Pooled 
Datafile Version 5.0, Madrid, Spain & Vienna, Austria: JD Systems Institute & WVSA Secretar-
iat. doi:10.14281/18241.20.
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One of the latest global surveys of Who Cares about Free Speech? was con-
ducted in 33 countries by YouGov for the legal think-tank Justitia. It focused on 
people’s attitudes towards free speech as a general and abstract principle. At the 
same time, it tested people’s attitudes toward specific examples of controversial 
elocutionary acts. In the survey, support for the abstract principle of the freedom 
of speech was recorded as high, at around 90% in all countries.25 In addition, 
diversity was shown in terms of gender, age, education and place of residence, as 
well as views on the left-right scale with regard to particular aspects of the free-
dom of speech. These results are in line with the studies analyzed in this article; 
Poland is similar to other countries in this aspect. In Poland, it was 85%, but the 
differences can be explained by the maximum standard error of estimation and 
the slightly different way of asking this question. The results noted a higher toler-
ance for statements offending minority groups among those on the political right, 
similar to the survey conducted and analyzed in this article.

Concerning specific aspects of freedom of speech, most societies draw a line 
between protected speech and speech that goes too far. In the case of Poles, they 
consider the following to be particularly worthy of protection: race, ethnicity, 
nationality, gender, psychosexual orientation and gender identity, but not religion 
and political worldview. Other societies are also setting similar demarcations, as 
a survey of 38 countries by the Pew Research Center shows.26 

The results of a study by the Institute for Market and Social Research 
(IBRiS) and research institutes belonging to the Euroskopia network seem to 
be alarming. The comparative survey included countries making up 75% of 
the population of the European Union and respondents were asked about the 
freedom of speech and the state of democracy in their countries.27 Poles rated 
freedom of speech in their country as the worst of all the respondents. Nearly 
half of the respondents (44%) felt that there was no freedom of expression on all 
topics in Poland. The percentage of people, convinced that freedom of speech 
exists in their country, is 22 percentage points lower in Poland than the Euro-
pean average.

Freedom of speech in Poland seems to be between the Scylla of hate speech 
and the Charybdis of pluralistic ignorance. Poles value freedom of speech and 
yet want to limit it; they recognize that it is essential to democracy and yet do 
not believe they can use it properly. Both hate speech and other controversial 
speech and pluralistic ignorance are equally dangerous and destructive. Plural-

25 S.-E. Skaaning, S. Krishnarajan, Who Cares About Free Speech? Findings form a Global 
Survey of Support for Free Speech, Justitia 2021, https://futurefreespeech.com/wp-content/up-
loads/2021/06/Report_Who-cares-about-free-speech_21052021.pdf (accessed April 2023). 

26 Pew Research Center, Spring 2015 Global Attitudes Survey, https://www.pewresearch.org/
global/2015/11/18/appendix-c-detailed-tables/#free-speech (accessed April 2023). 

27 Euroskopia, Europejski sondaż społeczny, N=9000, CATI/CAWI, November-December 
2022. 
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istic ignorance involves overestimating the social environment’s consensus in 
assessing a given political or social issue. The lack of acts of criticism in the pub-
lic space comes from the fears of strict laws and excessive punishment. A strong 
self-censorship mechanism is created, to the point of preventing any rational 
discussion. Individuals, in fear of losing their reputation or being labelled, do 
not participate in public discussion, self-censor their statements, and separate 
publicly held views from those expressed privately. This mechanism can lead to 
the atrophy of the public sphere, the collapse of discourse or the destruction of 
the social bond and the culture of trust. It can also lead to a state in which deep 
divisions and polarizations are not visible because they are not revealed in the 
course of public debate in a given society. Erich Fromm pointed out that socie-
ties produce a pathological mechanism of escape from freedom. In totalitarian 
systems, an authoritarian or destructive personality type is formed, while in 
democratic systems, a mechanical conformism is formed. This very mechanism 
consists of the individual’s yielding to external or internalized internal coercion 
from cultural patterns in all spheres of life. In essence, people are not free – 
they make decisions and express socially accepted opinions, they are not sover-
eign either in their actions or elocutionary acts. It is possible that symptoms of 
a flight from freedom are now being observed in Poland.
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FORFEITURE OF AN ANIMAL THAT HAS BEEN THE 
VICTIM OF ABUSE WITH PARTICULAR REFERENCE 

TO THE CASE OF DISCONTINUANCE AND 
CONDITIONAL DISCONTINUANCE OF CRIMINAL 

PROCEEDINGS

Abstract

The forfeiture of an animal is a specific measure regulated by the Act of 21 August 
1997 on the Protection of Animals. The rules for imposing the forfeiture of an animal 
are not questionable in the case of convictions for the offence of animal abuse. The 
adjudication of forfeiture is obligatory in such a situation. However, the legitimacy and 
legal basis for imposing forfeiture of an animal in cases of conditional discontinuance or 
discontinuance of criminal proceedings requires consideration. The authors believe that 
under current legislation, the courts can make use of this legal instrument. The analysis 
conducted in this article reveals that the legal basis for adjudicating the forfeiture of an 
animal in cases of conditional discontinuance or discontinuance of criminal proceedings 
is Article 45a of the Act of 6 June 1997 – Penal Code.
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prawna ochrona zwierząt, warunkowe umorzenie postępowania karnego, 
przepadek zwierzęcia

1. INTRODUCTION

The ongoing changes in the public awareness of the need, or even the neces-
sity, to strengthen the legal protection of animals and the increasing pressure from 
public opinion in this area impose new challenges on the legislator. Despite the 
fact that Article 1(1) of the Act of 21 August 1997 on the Protection of Animals1 
formally stipulates that animals, as living beings capable of suffering, are not 
things and obliges humans to ensure their respect, protection and care. It often 
appears that the norm formulated in this way does not have as much practical 
significance as it should. The subjective perception of animals inherent in regula-
tions designed to ensure their humanitarian protection – of which the APA is one 
– has not yet become established in the public consciousness. It is not uncommon 
that the behaviour of the animal owner or carer causes pain or suffering to the 
animal, which in turn requires appropriate action to protect the legal good, which 
is the life and health of the animal.2

The statement that the law as a regulator of social relations, and the way in 
which it is applied, significantly contributes to maintaining, or even shaping 
desired social attitudes, even though it is not a revealing observation, will be of 
crucial importance in the context of this article. The criminal protection of ani-
mals is the most far-reaching mechanism for ensuring compliance with the pro-
visions of the APA. The penalties imposed on the perpetrators of crimes against 
animals are of significant justice and preventive importance. However, in order to 
ensure the protection of the legal good in the form of the life and health of an ani-
mal, it is also often necessary to apply measures aimed at restoring to the animal 

1 Consolidated text: Journal of Laws of 2022, item 572; hereinafter: the APA.
2 M. Mozgawa, Komentarz do niektórych przepisów ustawy o ochronie zwierząt (in:) M. Mo-

zgawa (ed.) Pozakodeksowe przestępstwa przeciwko zasobom przyrody i środowisku. Komentarz, 
Warszawa 2017, p. 56.
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as a victim of a crime of abuse the proper living conditions, respect, protection 
and care due to it. In this context, the institution of forfeiture of an animal and 
the decisions of the courts on its application are of considerable importance. This 
publication is intended to explain the institution of forfeiture of an animal against 
the perpetrator of animal abuse.

It is indisputable that in cases of, inter alia, abuse of an animal by its owner, 
the court is obliged to impose forfeiture of an animal on the basis of Article 35(3) 
of the APA in the event of conviction of the offender.3 However, the application 
of the forfeiture of an animal institution may cause interpretational problems in 
the case of court decisions other than conviction. In particular, such doubts arise 
with regard to the possibility of ruling on the forfeiture of an animal in the case 
of discontinuance or conditional discontinuance of criminal proceedings. This 
publication also attempts to indicate and clarify the legal basis for such rulings.

2. THE ORIGIN OF HUMANITARIAN ANIMAL PROTECTION 
UNDER POLISH LAW

The roots of the protection of animals against cruel treatment by humans in 
Polish legislation can be found in the Ordinance of the President of the Republic 
of Poland on the Protection of Animals of 22 March 1928,4 which was the first 
act to introduce a legal definition of animal abuse. This regulation conformed 
with the international trend5 at the time to distinguish the legal protection of ani-
mals as living beings capable of suffering – a protection of a completely different 
quality – from the protection of animals seen merely as valuable natural resources 
or valuable ‘things’. The Ordinance applied to animals, defined as all domestic 
and tame animals and birds, as well as wild animals6 and birds, fish, amphib-
ians and insects. Under the Ordinance, the abuse of animals was prohibited and 
abuse was defined in nine forms of behaviour listed in Article 2, such as, inter 
alia, using sick or injured animals for work; beating animals on the head, lower 
abdomen or lower limbs; hitting them with hard or sharp objects; overloading 
draught or pack animals beyond their strength; transporting or herding animals 
in a manner, position or under conditions causing unnecessary physical suffering; 
or maliciously frightening or teasing animals. However, both the enumeration and 

3 M. Goettel, „Czasowe odebranie” oraz „przepadek” jako szczególne środki prawnej 
ochrony zwierząt, “Studia Prawnoustrojowe” 2011, No. 13, p. 142.

4 Journal of Laws of 1928, No. 36, item 332, as amended.
5 Ł. Smaga, Ochrona humanitarna zwierząt, Białystok 2010, pp. 71-77.
6 Until 1932, the ordinance only applied to animals and wild birds that had been captured 

by humans.
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the definition of animal abuse were left open due to the wording of Article 2(k) 
which indicates that abuse is any infliction of suffering on animals without a suf-
ficiently compelling and legitimate need.

It must be assumed that animal abuse under the 1928 Ordinance was rela-
tively broadly criminalised, due to the sanctions provided for in the Ordinance in 
the form of fines, imprisonment or even – in cases of abuse in a manner indicating 
exceptional cruelty of the perpetrator – imprisonment of up to one year. However, 
there was a growing perception that the level of humanitarian protection afforded 
to animals by the regulation was inadequate, primarily due to the problems asso-
ciated with its practical application by law enforcement authorities as well as the 
courts adjudicating on its basis,7 but this did not prevent the ordinance from 
gaining international recognition at the time.

After the ordinance had been in force for almost seventy years, due to inter-
national trends, increased awareness among the public and the activities of social 
organisations with animal protection as their statutory objective, legislative work 
in parliament in the early 1990s led to the enactment of the current Act of 21 
August 1997 on the Protection of Animals.

The fundamental principles of the Act, which are at the same time interpre-
tative directives,8 are contained in Articles 1(1) and 5, providing an unequivocal 
and formal separation of animals as living beings capable of suffering from the 
category of things, and the obligation to treat animals humanely, by which the 
Act means treating them in a manner that respects their needs and ensures their 
protection and care by humans.9 It should be emphasised at this point that the 
case law indicates that “the needs [of animals – M.J. and K.S.] must be considered 
broadly, taking into account the psychophysical characteristics of the species and 
the breed of the animal, the extent to which it perceives external phenomena and 
the manner and capacity in which it reacts to them (...)”.10

As already mentioned in the introduction, although the problem of legal 
humanitarian protection of animals has been more comprehensively standardised 
in the regulations from the area of administrative law,11 it is the criminal law in 
the protection of animals that is the most far-reaching mechanism ensuring the 
obedience of the provisions of the APA. Despite the still dominant views denying 
the possibility of treating animals who are victims of crimes as victims within the 
meaning of Article 49 § 1 of the Act of 6 June 1997 of the Code of Criminal Pro-

 7 Ł. Smaga, Ochrona humanitarna …, pp. 77-78.
 8 Judgment of the Voivodship Administrative Court in Poznań of 6 June 2013, IV SA/Po 

165/13, LEX No. 1333697.
 9 Article 5 in connection with Article 4 point 2 of the APA.
10 See judgment of the Voivodship Administrative Court in Gdańsk of 6 February 2019, 

II SA/Gd 644/18, LEX no 2621957.
11 M. Rudy, Prawo humanitarnej ochrony zwierząt jako dział kompleksowy prawa admini-

stracyjnego, “Radca Prawny. Zeszyty Naukowe” 2021, No. 4(29), pp. 70-71.
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cedure,12 it should be emphasised, following T. Pietrzykowski, that “the obvious 
normative consequence of Article 1 of the APA is to make the life and welfare of 
the individual animal an intrinsic legal value”.13 Sanctions for committing acts 
prohibited by the provisions of the APA are therefore a response to the viola-
tion of the legally protected good of the life of an animal and its freedom from 
suffering.14

3. CRIMINAL PROVISIONS OF THE ACT ON THE PROTECTION 
OF ANIMALS

The APA distinguishes only two main types of offences: the offence of depriv-
ing an animal of its life in breach of the law and the offence of animal abuse.15 
Following the wording of Article 35(2), for both of these offences, the Act also 
provides for liability in an aggravated form where the actions of the perpetrator of 
the act are characterised by particular cruelty. The main difference between the 
two basic prohibitions set by the provisions of the APA and concerning conduct 
with animals, that is between the prohibition of depriving animals of life and the 
prohibition of animal abuse, is the construction of the first of them as a relative 
prohibition,16 and the second one as an absolute prohibition, with no exceptions. 
The authors will primarily focus on the offence of animal abuse, because it is 
directly linked with the institution of forfeiture of an animal. In the case of the 
commission of the offence of depriving an animal of life, ruling on its forfeiture 
is pointless. It is accepted that with regard to the offence under Article 35(1) APA, 
forfeiture may be ordered when the perpetrator has attempted to kill the animal 
but unsuccessfully.17

The legislator, using an exemplary catalogue of human behaviour – as evi-
denced by the use of the phrase ‘in particular’ – indicated that abuse of an animal 
would be, inter alia, intentionally injuring it, beating it with hard or sharp objects, 
forcing it to perform activities that may cause pain, overloading it, maliciously 
frightening it, keeping it in inappropriate living conditions, abandoning it, organ-

12 Consolidated text: Journal of Laws of 2022, item 1375, as amended; hereinafter: the CCP.
13 T. Pietrzykowski, Prawo ochrony zwierząt. Pojęcia, zasady, dylematy, Warszawa 2022, 

p. 133.
14 W. Radecki, Ustawy o ochronie zwierząt. Komentarz, Warszawa 2015, p. 222.
15 Regarding the previous Ordinance of 1928, it should be indicated that only animal abuse 

was criminalised under this Ordinance and that its provisions did not regulate the issue of the 
permissibility of killing animals.

16 Article 6(1) of the APA provides a closed catalogue of situations (points 1-9) in which de-
priving an animal of its life will not be treated as an offence under Article 35(1).

17 See K. Kuszlewicz, Ustawa o ochronie zwierząt. Komentarz, Warszawa 2021, pp. 366-367.
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ising animal fights or exposing it to weather conditions that endanger its life or 
health. However, according to the legal definition included in Article 6(2) of the 
APA, animal abuse should be understood as inflicting or consciously allowing 
pain or suffering to an animal, which means that any human behaviour that is not 
permitted by law and that fulfils the general definition of animal abuse, i.e. that 
involves inflicting pain or suffering on an animal or consciously allowing this to 
happen, is a criminal offence penalised in Article 35(1a) of the APA.18

The commission of the offence of animal abuse has two implications, as Arti-
cles 7 and 35 of the APA provide for administrative and criminal law consequenc-
es.19 However, their common denominator is the court’s obligation to order the 
forfeiture of the animal in the case of a conviction of the perpetrator, provided he/
she is the owner of the animal.

4. THE INSTITUTION OF FORFEITURE IN THE ACT ON THE 
ANIMAL PROTECTION

The court will obligatorily forfeit an animal if the perpetrator is convicted of 
the offence of animal abuse or if the perpetrator is convicted of either of the two 
offences under the qualified type, i.e. when the perpetrator acted with extreme 
cruelty. Furthermore, pursuant to Article 38a(7) of the APA, the court obligato-
rily orders the forfeiture of an animal in the case of a conviction for an offence 
of non-compliance with an animal possession prohibition measure previously 
imposed on the offender. It is worth pointing out that before 1 January 2012, 
the imposition of forfeiture was obligatory only in the case of committing the 
offence of killing an animal or animal abuse of the qualified type. The change 
in the form of extending the obligatory forfeiture to cases of conviction for the 
indicated offences also in the basic type20 should be assessed in the most positive 
light, since by its very definition, animal abuse consists in each case of inflicting 
or knowingly allowing to inflict pain or suffering on an animal, which should in 
each case determine the separation of the victim from the perpetrator.

Although forfeiture is a mechanism governed by public law, its ruling results 
in interference in the civil law sphere, involving the legal bond between the ani-
mal owner and the animal itself.21 The obvious consequence of a forfeiture deci-

18 Ibidem, pp. 114-115.
19 T. Pietrzykowski, Prawo ochrony zwierząt…, p. 189.
20 Act of 16 September 2011 amending the Act on the Protection of Animals and the Act 

on Maintaining Cleanliness and Order in Municipalities (Journal of Laws of 2011, No. 230, item 
1373).

21 M. Goettel, Sytuacja zwierzęcia w prawie cywilnym, Warszawa 2013, pp. 257-258.
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sion for the owner of an animal is the loss of his or her ‘ownership’22 right to the 
animal as soon as the judgment becomes final. Although the special type of for-
feiture regulated by the APA results in a certain pecuniary disadvantage for the 
offender, concerning animal abuse it is primarily intended to protect the animal 
from possible further infringements detrimental to its welfare.23 At this point, an 
extremely important – both from the point of view of this publication and of great 
practical significance – function of imposing animal forfeiture in cases of com-
mitting offences penalised under the APA becomes apparent, which is to ensure 
that the animal is properly cared for, away from the perpetrator of the offence to 
which the animal has fallen victim. As M. Goettel indicates, “the need to resort to 
such drastic measures is justified by the need to protect an exceptionally valuable 
good, which is life, health and the safe existence of an animal”.24 The forfeiture 
of an animal should not only be seen as a means of increasing the repressiveness 
of the punishment imposed on the owner of an animal but, above all, as a kind of 
‘compensation’ for the harm caused to an animal by the offence and preventing 
the animal from contacting the offender. There should be no doubt that the essen-
tial function of the forfeiture of an animal is to prevent further harm to the animal 
by the perpetrator and to ensure that the animal has proper living conditions, as 
well as respect, protection and care.

An analysis of the provisions of the APA relating to forfeiture indicates that 
its adjudication may also be facultative. The decision to rule on the forfeiture of 
an animal is left to the discretion of the court when misdemeanors under Articles 
37(1) and 37a of the APA are committed. 

In the context of the aforementioned provisions of the APA, it is not difficult 
for courts to order the forfeiture of an animal in the event of a criminal convic-
tion or punishment for a misdemeanour. However, doubts arise with regard to the 
court’s adjudication of the forfeiture of an animal outside of the situations explic-
itly indicated in the APA, which particularly concerns cases of discontinuance 
or conditional discontinuance of criminal proceedings. Although some authors 
explicitly indicate such a possibility,25 at the same time they do not comprehen-
sively explain their position.

22 Use of quotation marks by the authors in relation to animal ownership is further explained 
in M. Januszczyk, Ograniczenia uprawnień właścicielskich wyznaczane przez przepisy regulu-
jące prawną ochronę zwierząt (in:) J. Jędrzejewska, J. Kozłowska (eds.), Wybrane zagadnienia 
z zakresu prawa, bezpieczeństwa i terroryzmu, Lublin 2021, pp. 95-96.

23 Z. Gądzik, Środki karne, przepadek zwierzęcia i nawiązka w ustawie z dnia 21 sierpnia 
1997 r. o ochronie zwierząt, “Prokuratura i Prawo” 2019, No. 3, p. 97.

24 M. Goettel, “Czasowe odebranie”…, p. 146.
25 See W. Radecki, Ustawy o ochronie zwierząt…, p. 254.
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5. THE FORFEITURE OF AN ANIMAL IN THE CASE OF 
DISCONTINUANCE OR CONDITIONAL DISCONTINUANCE 
OF CRIMINAL PROCEEDINGS CONCERNING THE ABUSE 

OF ANIMALS

1. GENERAL RULES ON ADJUDICATION OF FORFEITURE

The rules on the adjudication of forfeiture have been constitutionally reg-
ulated in the Polish legal system. Pursuant to Article 46 of the Constitution of 
the Republic of Poland of 2 April 1997,26 substantive adjudication on the subject 
of forfeiture has been entrusted exclusively to courts (the principle of exclusive 
jurisdiction of a court in matters of adjudicating the forfeiture of an item). The 
decision on the forfeiture must have a clear statutory basis (principle of exclusive 
statutory determination of the prerequisites for imposing the forfeiture).27 The 
requirement of a statutory regulation of the forfeiture is undoubtedly fulfilled 
by the APA. This condition is also fulfilled by the Act of 6 June 1997 – Penal 
Code,28 which contains a separate chapter Va, with the title “Forfeiture and com-
pensatory measures”.

In the light of the PC regulations, forfeiture constitutes a measure of criminal 
law response which is not a penal measure sensu stricto. Indeed, the PC does not 
mention it in the catalogue of penal measures in Article 39 of the PC. The for-
feiture in the Code regulation includes: objects directly derived from the crime 
(producta sceleris), objects which served or were intended for the commission of 
the crime (instrumenta sceleris), financial gain and enterprise.

The forfeiture of an animal does not belong to any of these categories. In this 
sense, the APA establishes the specific type of object which is subject to forfei-
ture.

As a rule, forfeiture is adjudicated in a court decision if the perpetrator is con-
victed of an offence or sentenced for a misdemeanour. Therefore, the possibility 
of its adjudication in a conviction is not in doubt. Depending on the type of object 
that is subject to forfeiture or specific provisions in this regard, the decision on 
forfeiture is either mandatory or facultative. On the other hand, the decision to 
adjudicate forfeiture of an animal in sentences conditionally discontinuing and 
discontinuing criminal proceedings appears to be more problematic.

26 Journal of Laws of 1997, No. 78, item 483, as amended.
27 J. Raglewski, Materialnoprawna regulacja przepadku w polskim prawie karnym, Kraków 

2005, p. 64.
28 Consolidated text: Journal of Laws of 2022, item 1138, as amended; hereinafter: the PC.
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2. ADJUDICATION OF FORFEITURE IN CASE OF 
DISCONTINUANCE OR CONDITIONAL DISCONTINUANCE OF 

CRIMINAL PROCEEDINGS

The substantive legal grounds for adjudicating forfeiture in the event of con-
ditional discontinuance or discontinuance of criminal proceedings are stipulated 
in Article 45a of the PC.29 This provision was introduced by the Act of 20 Feb-
ruary 2015 amending the Act – Penal Code and certain other acts.30 This Act 
repealed Article 100 of the PC, which had a similar content and allowed for the 
imposition of forfeiture as a precautionary measure. By the Act of 23 March 2017 
amending the Act – Penal Code and certain other acts,31 the previous content of 
Article 45a of the PC was marked as § 1 and § 2 was added, the wording of which 
has remained unchanged since then.

The essence of Article 45a of the PC is to enable the court to order forfeiture 
in the situation of absence of conviction of a perpetrator who has nevertheless 
committed a prohibited act. The provision of Article 45a of the PC enumerates 
exhaustively the prerequisites, the fulfilment of which binds the court’s authority 
to order this measure in the case of discontinuance or conditional discontinuance 
of criminal proceedings.32 The Act provides that in the case of, for example, dis-
continuance of criminal proceedings due to negligible social harmfulness of an 
act, “the court may order forfeiture”. In the light of the indicated formulation of 
the text of the provision of Article 45a of the PC, there is no doubt that the insti-
tution regulated therein is of a facultative nature.33 The doctrine aptly indicates 
that when assessing the legitimacy of a forfeiture decision under Article 45a of 
the PC, the court should take into account considerations of purpose.34 When 

29 § 1. The court may impose the forfeiture when the social harmfulness of an act is negligi-
ble, and also while conditionally discontinuing the criminal proceedings or establishing that the 
perpetrator has committed a prohibited act in a state of insanity referred to in Art. 31 § 1, or when 
the circumstances excluding the imposition of punishment upon the perpetrator of a prohibited act 
have been established.

§ 2. If the gathered evidence indicates that in case of conviction, the forfeiture would have 
been imposed, the court may impose it also in case of the death of the perpetrator, discontinuation 
of the proceedings due to failure to detect the perpetrator, and also in case of suspension of the 
proceedings due to failure to apprehend the perpetrator or the perpetrator’s inability to participate 
in the proceedings resulting from a mental illness or another serious illness.

30 Journal of Laws of 2015, item 396.
31 Journals of Laws of 2017, item 768.
32 The case described in Article 45a § 2 of the PC in fine is exceptionally combined with the 

suspension of criminal proceedings.
33 J. Raglewski, Komentarz do art. 45a (in:) W. Wróbel, A. Zoll (eds.), Kodeks karny. Część 

ogólna. Tom I. Cześć I. Komentarz do art. 1-52, Vol. V, Warszawa 2016, p. 890; K. Szczucki, Ko-
mentarz do art. 45a (in:) M. Królikowski, R. Zawłocki (eds.), Kodeks karny. Część ogólna. Komen-
tarz do artykułów 1–116. Vol. 5, Warszawa 2021, Legalis, marginal number 3.

34 K. Szczucki, Komentarz…, Legalis, marginal number 3.
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possibly deciding on the forfeiture of an animal, the court should first and fore-
most consider the welfare of the animal in relation to the fact that an offence has 
previously been committed on it.

The fundamental premise for the adjudication of forfeiture on the basis of Arti-
cle 45a of the PC is the commission of a prohibited act. Therefore, it is excluded 
to decide on forfeiture, pursuant to this provision if the criminal proceedings 
are discontinued due to the lack of the elements of a prohibited act.35 Another 
of the prerequisites for the application of the analysed institution is conditional 
discontinuance or discontinuance of criminal proceedings in cases covered by the 
disposition of Article 45a § 1 and 2 of the PC. Briefly, the forfeiture is adjudged 
in the absence of conviction of the perpetrator. At the same time, there is no doubt 
that a ruling conditionally discontinuing criminal proceedings is not a convic-
tion.36 The absence of a conviction, pursuant to Article 45a of the PC, does not 
exclude the need to apply forfeiture. This measure is in fact supposed to fulfil its 
preventive aims despite the fact that criminal liability has not been ascribed in the 
judgment, but on the condition that the commission of a prohibited act has been 
established in concreto.

In the case of discontinuation of criminal proceedings at the pre-trial stage 
for the reasons described in Article 45a of the PC, the prosecutor should, pursuant 
to Article 323 § 3 of the CCP apply to the court for a forfeiture order. The court, 
when taking measures in pre-trial proceedings, will then make a procedural deci-
sion on this motion, guided by the rules of purposefulness. Far-reaching doubts 
are raised as to the possibility of ruling on forfeiture under Article 45a of the PC 
in the event of refusal to initiate pre-trial proceedings. Prima facie, the possibility 
of establishing the commission of a prohibited act in a situation where criminal 
proceedings have not been initiated at all seems doubtful. However, the doctrine 
allows for such a possibility.37 Nevertheless, it should be noted that in situations 
covered by Article 45a of the PC, the conduct of criminal proceedings is neces-
sary to identify the commission of a criminal act. What is more, the CCP stipu-
lates that the condition for the request referred to in Article 323 § 3 of the CCP 
is that the decision to discontinue an investigation or prosecution becomes final. 
Thus, it is inadmissible to apply for ruling on forfeiture after the ruling on the 
refusal to initiate proceedings has become final.38

35 See decision of the Supreme Court of 8 April 2010, IV KK 52/10, LEX No. 583910.
36 J. Lachowski, Komentarz do art. 66 (in:) M. Królikowski, R. Zawłocki (eds.), Kodeks kar-

ny. Część ogólna. Komentarz do artykułów 1–116, Vol. 5, Warszawa 2021, Legalis, marginal num-
bers 3-5.

37 K. Szczucki, Komentarz…, Legalis, marginal number 7.
38 See R. A. Stefański, S. Zabłocki, Komentarz do art. 323 (in:) R. A. Stefański, S. Zabłoc-

ki (eds.), Kodeks postępowania karnego. Tom. III. Komentarz do art. 297-424, Warszawa 2021, 
pp. 313-314. It is indicated in the cited commentary that “it is also necessary to establish that the 
perpetrator has committed a specific act prohibited by statute”.
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Doubts are expressed with regard to the application of the institution of Arti-
cle 45a § 1 of the PC in the event of conditional discontinuance of criminal pro-
ceedings after the successful expiry of the probation period. The Supreme Court 
opted for such a possibility in its resolution of 29 September 1987, VI KZP 9/87.39 
Under the current state of the law, the procedural basis for such a decision could 
be Article 420 § 1 of the CCP, which allows for supplementation of the judgment 
with regard to the decision on forfeiture. However, a different view should be 
advocated, according to which the ruling on forfeiture pursuant to Article 45a of 
the PC after the expiry of the probation period is excluded.40 After the expiry of 
the probationary period and a further 6 months during which the court can still 
resume the conditionally discontinued proceedings, the discontinuance of these 
proceedings becomes definitive. Such a possibility, a ‘supplementary’ forfeiture 
order against the perpetrator, pursuant to Article 45a of the PC is excluded due 
to the postulate of treating a person, in relation to whom the probation period for 
which the conditional discontinuance of criminal proceedings has been set, as not 
bearing any criminal law consequences of the act committed. Moreover, if the 
possibility of imposing forfeiture after the expiry of the probationary period was 
allowed, it would not be clear until when such a measure could be applied, that is 
how long after the end of the probationary period the court could still rule on it.41

3. THE APPLICATION OF ARTICLE 45A OF THE CRIMINAL CODE 
TO THE FORFEITURE OF AN ANIMAL

Article 35(3) of the APA obliges the court to adjudicate the forfeiture of an 
animal in the case of a conviction, inter alia, for the offence of animal abuse. The 
aforementioned Act does not provide a separate basis for such forfeiture in the 
case of conditional discontinuance or discontinuance of criminal proceedings. 
However, the legitimacy of applying a provision of the general part (Article 45a of 
the PC) to the adjudication of the forfeiture of an animal victim of abuse requires 
consideration.

According to Article 116 of the PC, the provisions of the general part of the 
Code shall be applied to other laws providing criminal liability, unless these laws 

39 The thesis of this judgment is the following statement: “The precautionary measure set out 
in Article 104 of the PC may also be applied after the successful expiry of the probationary period 
designated – pursuant to Article 29 § 1 of the PC – in connection with conditional discontinuance 
of proceedings”. – Supreme Court resolution of 29 September 1987, VI KZP 9/87, OSNKW 1987, 
No. 11-12, item 101.

40 See M. Błoński, Kilka uwag o wyroku warunkowo umarzającym postępowanie, “Kwar-
talnik Krajowej Szkoły Sądownictwa i Prokuratury” 2015, No. 1(16), p. 67; L. Sługocki, Glosa 
do uchwały z 29 IX 1987, VI KZP 9/87, “Państwo i Prawo” 1988, 10, pp. 148-149; K. Szczucki, 
Komentarz…, Legalis, marginal number 9.

41 As pointed out by L. Sługocki (in:) L. Sługocki, Glosa..., p. 149.
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specifically exclude their application.42 The issue of the application of Article 116 
of the PC has significant practical relevance, considering the scope of non-PC 
criminal law, which also includes the norms of the penal provisions of the APA. 
The applicability of Article 45a of the PC to the adjudication of the forfeiture of 
an animal will be determined by the result of an analysis prejudging whether 
Article 35(3) of the APA expressly excludes the application of the provision in 
question of the general part of the PC.

‘Explicit exclusion’ mentioned in Article 116 of the PC may take the form 
of a formal exclusion, which consists in indicating a specific article of the gen-
eral part of the PC, the application of which is excluded by the specific regula-
tion.43 However, the different regulation does not have to be characterised by 
such far-reaching bluntness in every case. It may also be expressed by “a precise 
regulation in a non-Codex Act (substantive exclusion) which does not leave any 
interpretative doubts”,44 replacing the regulation of the general part of the PC. 
There is no formal exclusion in the provisions of the APA concerning Article 45a 
of the PC.

According to the opinion of the authors, the criminal provisions of the APA 
also do not provide any basis for stating that the Act envisages an unambigu-
ous, unquestionable regulation excluding the application of Article 45a of the PC. 
Indeed, it can hardly be argued that the mere wording “in the case of conviction” 
contained in Article 35(3) of the APA clearly and undoubtedly excludes the appli-
cation of the provision of Article 45a of the PC with regard to the adjudication of 
the forfeiture of an animal. Undeniably, Article 45a of the PC is, under Article 116 
of the PC ‘pre-paragraph’ regulation, specifying the rules for the adjudication 
of forfeiture. Therefore, rulings of common courts concerning adjudication of 
forfeiture of an animal in the case of conditional discontinuance of criminal pro-
ceedings are adequate.45 Approval of the opposite view, according to which Arti-
cle 35(3) of the APA excludes the application of Article 45a of the PC, by merely 
including the phrase “in the case of conviction” in it, would significantly weaken 
the principle of supremacy of the general part of the criminal law. Thus, the APA 
does not envisage any provision which would allow adjudicating the forfeiture of 
an animal “only in the event of conviction”. The fact that the general part of the 

42 Article 121 of the 1969 Penal Code provided that “the provisions of the general part of 
this Code shall apply to offences envisaged by other laws, if these laws do not contain any other 
provisions”.

43 M. Błaszczyk, Komentarz do art. 116 (in:) M. Królikowski, R. Zawłocki (eds), Kodeks 
karny. Część ogólna. Komentarz do artykułów 1–116, Vol. 5, Warszawa 2021, Legalis, marginal 
number 33.

44 Ibidem; similarly J. Raglewski, Komentarz do art. 116 (in:) W. Wróbel, A. Zoll (eds.), Ko-
deks karny. Część ogólna. Tom I. Część II. Komentarz do art. 53-116, Vol. V, Warszawa 2016, Lex, 
marginal numbers 14-15.

45 See judgment of the District Court in Piotrków Trybunalski of 2 February 2021, IV Ka 
647/20, LEX No. 3160681.
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PC does not recognise the forfeiture of an animal, or more broadly the forfeiture 
of the object of an executive act, is also not indicative of a substantive exclu-
sion. The APA only provides for a further type of forfeiture, without affecting the 
judgement concerning the possibility of imposing the forfeiture of an animal in 
the lack of a conviction. 

Although Article 35(3) of the APA provides for the institution of mandatory 
forfeiture of an animal, the forfeiture of an animal adjudicated under Article 45a 
of the PC remains facultative. Indeed, the proper basis for adjudication in such 
a case is Article 45a (§ 1 or 2) of the PC. In a judgement conditionally discon-
tinuing or discontinuing criminal proceedings, the ruling on the forfeiture of an 
animal should be contained in a separate paragraph thereof and preceded by an 
indication of the legal basis – Article 45a (§ 1 or 2) of the PC. Following the 
wording of Article 413 § 1 point 6 of the CCP, each judgment should contain 
an indication of the applied provisions of the PC.46 On the other hand, indicat-
ing an erroneous legal basis will not lead to a change in the verdict. Pursuant to 
Article 438 point 1a of the CCP, violation of substantive law other than in terms 
of legal qualification does not occur when despite the erroneous legal basis, the 
judgement is in conformity with the law. Similarly, Article 45a (§ 1 and 2) of the 
PC will be the legal basis for the decision on forfeiture of an animal passed in 
pre-trial proceedings by the court at the prosecutor’s request in the case of dis-
continuation of criminal proceedings, in situations covered by the disposition of 
Article 45a of the PC.

6. EXECUTION OF THE ORDERED FORFEITURE 
OF AN ANIMAL

Detailed aspects related to the execution of forfeiture of an animal are regu-
lated by Article 38 of the APA. The forfeiture of an animal has far-reaching con-
sequences in the civil law field, because as soon as the judgement on forfeiture 
becomes final, the previous owner loses ownership of the animal and the State 
Treasury becomes its new owner. The court which has ruled on the forfeiture 
of an animal shall forward a notice of the judgment becoming final to a social 
organisation, the statutory objective of which is the protection of animals. In most 
cases, this will be the organisation that took part in the pending proceedings, but 
the legislator also allows the animal to be passed on to another organisation – so 
the only condition is that the statutory purpose of the activity is animal protection. 

46 Which certainly include provisions of substantive criminal law – see the judgment of the 
Court of Appeal in Gdańsk of 23 August 2000, II AKa 193/00, Prok. i Pr.-wkł. 2001, No. 4, item 25.
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These organisations only perform the executive function of the judgment, as they 
take possession of the animal, but do not acquire ‘ownership’ over it.47

The organisation to which the animal is given must immediately notify the 
district veterinarian, who should also examine the animal without undue delay. 
Depending on the species, the animal is then passed on to a shelter, holding or zoo 
on the basis of their permission. If neither of the aforementioned bodies gives their 
consent, the organisation may pass the animal on to a legal person, an unincorpo-
rated organisational unit or a natural person, if they can guarantee that the animal 
will be properly cared for. The handover of an animal shall require a protocol to 
be drawn up containing basic information about the person or body obliged to 
take care of the animal and information about the animal itself. 

According to Article 38(8) APA, the costs of executing the judgment of forfei-
ture of the animal shall be borne by the convicted person. However, the decision 
on costs will not be included in the judgment, due to the impossibility of deter-
mining them at the jurisdictional stage. It seems that in this case, Article 626 § 2 
of the CCP, which is a competence provision applicable to the costs of the trial, 
will be applicable when “there is a need for additional determination of their 
amount or a decision on the costs of the execution proceedings”. The decision on 
the costs will therefore be made in the form of a decision at a sitting, in the pro-
cedure regulated by the provisions of the CCP.48 The organisation that is taking 
care of the animal therefore does not receive the funds for the execution of the 
forfeiture and has to enforce them against the convicted person at a later stage.

It must be emphasised that the mode of forfeiture of the animal execution pro-
vided for Article 38 of the APA applies to any forfeiture of the animal, regardless 
of the act under which it was passed unless that act expressly envisages a different 
mode of execution.49 As there is a lack of any regulation on the execution of the 
forfeiture of an animal other than that contained in Article 38 of the APA, it should 
be assumed that it will apply not only to animal forfeiture judgments passed under 
the provisions of the APA but also to judgments based on Article 45a of the PC.

7. CONCLUSIONS

There is no doubt that legal protection of animals seen as a separate sphere 
of law is beginning to gain a more significant role in Poland, which in turn is 

47 K. Kuszlewicz, Ustawa o ochronie zwierząt..., p. 366.
48 S. Steinborn, Komentarz do art. 626 (in:) L. K. Paprzycki (ed.), Komentarz aktualizowany 

do art. 425-673 Kodeksu postępowania karnego, LEX/el. 2015; Decision of the Court of Appeal in 
Warsaw of 25 May 1999, II AKz 186/99, OSA 2000, No. 5, item 39.

49 M. Siwek, Glosa do uchwały SN z dnia 20 czerwca 2012 r., I KZP 4/12, LEX/el. 2012.
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a pretty obvious result of the increased public awareness of the necessity to treat 
animals appropriately. As T. Pietrzykowski points out, “this forces legal profes-
sionals, instead of reflexively reaching for established lines of jurisprudence, col-
lections of well-known landmark cases or well-established notions and theoretical 
concepts already taught at university, to rather resort to an independent searching 
for the basis on which they can support their views and arguments”.50

It is of crucial importance in this context for the courts to make use of the 
powers they have been provided with by the legislator, which fulfil the purpose of 
protecting the legal good which is an animal’s life and health. 

Specifically, such a need should be identified in relation to situations where, 
despite the lack of a conviction, there is a need to separate the animal from the 
person who committed the offence against the animal. This would also apply to 
situations where the animal has been seized in accordance with Article 7 of the 
APA and the proceedings in this case do not provide sufficient evidence to file an 
accusation against the owner, or where there are other premises for ruling a forfei-
ture on the basis of Article 45a of the PC. The conducted analysis proves that it is 
possible and justified to order the forfeiture of an animal in the case of conditional 
discontinuance or discontinuance of criminal proceedings for animal abuse.

REFERENCES 

Błaszczyk M., Komentarz do art. 116 (in:) M. Królikowski, R. Zawłocki (eds.), Kodeks 
karny. Część ogólna. Komentarz do artykułów 1–116, Vol. 5, Warszawa 2021

Błoński M., Kilka uwag o wyroku warunkowo umarzającym postępowanie, “Kwartalnik 
Krajowej Szkoły Sądownictwa i Prokuratury” 2015, No. 1(16)

Gądzik Z., Środki karne, przepadek zwierzęcia i nawiązka w ustawie z dnia 21 sierpnia 
1997 r. o ochronie zwierząt, “ Prokuratura i Prawo” 2019, No. 3

Goettel M., „Czasowe odebranie” oraz „przepadek” jako szczególne środki prawnej 
ochrony zwierząt, “Studia Prawnoustrojowe” 2011, No. 13

Goettel M., Sytuacja zwierzęcia w prawie cywilnym, Warszawa 2013
Januszczyk M., Ograniczenia uprawnień właścicielskich wyznaczane przez przepisy 

regulujące prawną ochronę zwierząt (in:) J. Jędrzejewska, J. Kozłowska (eds.), 
Wybrane zagadnienia z zakresu prawa, bezpieczeństwa i terroryzmu, Lublin 2021

Kuszlewicz K., Ustawa o ochronie zwierząt. Komentarz, Warszawa 2021
Lachowski J., Komentarz do art. 66 (in:) M. Królikowski, R. Zawłocki (eds.), Kodeks 

karny. Część ogólna. Komentarz do artykułów 1–116, Vol. 5, Warszawa 2021, Legalis

50 T. Pietrzykowski, Prawo ochrony zwierząt – między praktyką a teorią nowej gałęzi prawa. 
Artykuł recenzyjny dotyczący książki Prawa zwierząt. Praktyczny przewodnik, “Krytyka Prawa” 
2020, vol. 12, p. 212.



 FORFEITURE OF AN ANIMAL THAT HAS BEEN THE VICTIM... 443

Mozgawa M., Komentarz do niektórych przepisów ustawy o ochronie zwierząt (in:) 
M. Mozgawa (ed.), Pozakodeksowe przestępstwa przeciwko zasobom przyrody 
i środowisku. Komentarz, Warszawa 2017

Pietrzykowski T., Prawo ochrony zwierząt – między praktyką a teorią nowej gałęzi prawa. 
Artykuł recenzyjny dotyczący książki Prawa zwierząt. Praktyczny przewodnik, 
“Krytyka Prawa” 2020, Vol. 12

Pietrzykowski T., Prawo ochrony zwierząt. Pojęcia, zasady, dylematy, Warszawa 2022
Radecki W., Ustawy o ochronie zwierząt. Komentarz, Warszawa 2015
Raglewski J., Komentarz do art. 116 (in:) W. Wróbel, A. Zoll (eds.), Kodeks karny. Część 

ogólna. Tom I. Część II. Komentarz do art. 53-116, Vol. V, Warszawa 2016
Raglewski J., Komentarz do art. 45a (in:) W. Wróbel, A. Zoll (eds.), Kodeks karny. Część 

ogólna. Tom I. Cześć I. Komentarz do art. 1-52, Vol. V, Warszawa 2016
Raglewski J., Materialnoprawna regulacja przepadku w polskim prawie karnym, 

Kraków 2005
Rudy M., Prawo humanitarnej ochrony zwierząt jako dział kompleksowy prawa 

administracyjnego, “Radca Prawny. Zeszyty Naukowe” 2021, No. 4(29)
Siwek M., Glosa do uchwały SN z dnia 20 czerwca 2012 r., I KZP 4/12, LEX/el. 2012
Sługocki L., Glosa do uchwały z 29 IX 1987, VI KZP 9/87, „Państwo i Prawo” 1988, 

No. 10
Smaga Ł., Ochrona humanitarna zwierząt, Białystok 2010
Stefański R. A., Zabłocki S., Komentarz do art. 323 (in:) R. A. Stefański, S. Zabłocki (eds.), 

Kodeks postępowania karnego. Tom. III. Komentarz do art. 297-424, Warszawa 2021
Steinborn S., Komentarz do art. 626 (in:) L. K. Paprzycki (eds.), Komentarz aktualizowany 

do art. 425-673 Kodeksu postępowania karnego, LEX/el. 2015
Szczucki K., Komentarz do art. 45a (in:) M. Królikowski, R. Zawłocki (eds.), Kodeks 

karny. Część ogólna. Komentarz do artykułów 1–116, Vol. 5, Warszawa 2021



STUDIA IURIDICA XCIX

Studia Iuridica 99
ISSN 0137-4346; e-ISSN 2544-3135

Copyright © by Iga Karasińska, 2023
Creative Commons: Uznanie Autorstwa (CC BY) 3.0 Polska

http://creativecommons.org/licenses/by/3.0/pl/
DOI: https://doi.org/10.31338/2544-3135.si.2024-99.25

Iga Karasińska
University of Warsaw, Poland
e-mail: iga.e.karasinska@gmail.com
ORCID: 0009-0007-6250-473X

FAIR COMPENSATION FOR THE EXPROPRIATION 
OF REAL ESTATE FOR THE PURPOSES OF 

THE IMPLEMENTATION OF THE CENTRAL 
TRANSPORTATION HUB

Abstract

The article delves into the matter of fair compensation rendered for the expropriation 
of private property in the context of the Central Transportation Hub (CPK). It discusses the 
legal framework for expropriation in Poland by taking up a comparative approach towards 
the institution as defined in the Constitution, the Property Management Act, as well as in 
the Central Transportation Hub Special Act. It also delves into the historical background of 
expropriation. Consequently, by providing the definition of fair compensation, statutory 
regulations concerning it, as well as judgments that are of paramount importance, it 
ponders on the current situation regarding compensation for landowners whose property 
will be affected by the Central Transportation Hub investment. The ultimate objective 
of this article is to present an array of legal possibilities and doubts concerning the 
guidelines and circumstances that will serve as the basis for determining compensation 
for private owners. The article advances several courses of action and suggestions to 
improve the compensation process. Those, in turn, could potentially be a way of assuring 
that landowners acquire fair and just compensation for their rights to the expropriated 
properties. 
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1. INTRODUCTORY ISSUES

It is common knowledge that in the interest of building public highways, air-
ports, railroad tracks and other infrastructure projects private properties need 
to be acquired by the State. The whole process is regulated by the institution 
of expropriation, which is widely known as the deprivation of property or pro-
prietary rights. Notably, it involves an act issued by a public authority to claim 
privately owned property against the will or plans of the owners for the principal 
benefit of the public. Ordinarily, this is not a method of supplying the standard 
needs of the government; however, it is directed at satisfying specific governmen-
tal objectives. It is undeniable that expropriation can be carried out only when the 
owner has such recognized subjective rights that give him the right to demand his 
consideration from all others, including the State Administration apparatus, and 
these rights also include the right to exclusive disposal of the property owned by 
them. 

This paper is focused on the analysis of the institution of the expropriation 
with a considerable emphasis on the concept of fair compensation in the light of 
the realization and implementation of the Central Transportation Hub. Particu-
lar attention will be paid to the assessment of the Expropriation Law within the 
Polish legal context. What is important, is that this paper is taking an a priori 
approach as if the Central Transportation Hub was a widely accepted public ben-
efit and public purpose as understood by Article 21 sec. 2 of the Constitution of 
the Republic of Poland. Consequently, its objective is not to delve into the matters 
concerning what constitutes public purpose and what does not but to, first and 
foremost, focus on the regulations foreseen for the mega investment, as well as on 
the potential issues the project may involve. 

Notably, introducing the institution of expropriation seems to be of utmost 
importance in the light of the controversial governmental project of the Central 
Transportation Hub (Centralny Port Komunikacyjny). The Hub, together with 
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vital connections to the components of the railway system and road network, is 
meant to be built by 2027.1 Predestined to play a fundamental role as a major 
multi-modal aviation and railway interchange between Warsaw and Łódź con-
necting international air, road, as well as rail transports, the project is separated 
into stages. One of them entails the construction of a six-level structure; New 
Central Polish Airport – Solidarity Transport Hub is due to serve circa 40 mil-
lion passengers annually.2 The remaining ones involve, inter alia, junction 
investments in the immediate vicinity of the aforementioned airport that further 
national railroad systems. They will ultimately pave the way for intuitive and easy 
commutes and transfers between the capital city and the voivodeship cities within 
maximum 2.5 hours. They are also supposed to contribute to the increase in the 
number of the commercial speed trains and the number of their passengers.3 As 
provided in the attachment to Resolution No. 173/2017 of the Council of Ministers 
of 7 November 2017: “The concept provides for the creation of legal and infra-
structural opportunities to locate a new city in the vicinity of Solidarity Airport, 
including, for example, business parks, a world‐class exhibition and congress 
centre for the region of Central Europe, conference centres, office, and admin-
istrative buildings, or, for instance, a joint campus created by the federation of 
Polish universities”.4

For the purposes of the project’s implementation, a comprehensive lex specia-
lis was adopted – the Act on Central Transportation Hub of 10 May 2018. It holds 
a fundamental significance in supporting the investment process, as well as man-
aging the preparation and implementation thereof. Up to this day, it has undergone 
4 distinct amendments.5 One of them seems to have substantial importance. The 
Act on Improving the Investment Process of the Central Transportation Hub of 
22 July 2022 contains a modified legal framework for the development, adop-
tion and implementation of the CTH.6 The introduced provisions include the 
conclusion that the area surrounding the Hub is a functional area and an area of 
strategic intervention within the meaning of Articles 5 points 6a and 6b of the 
Act of 6 December 2006 on the Principles of Development Policy.7 The area is 

1 Attachment to Resolution No. 173/2017 of the Council of Ministers of 7 November 2017: 
Investment Preparation and Implementation Concept: Solidarity Airport – Central Transport Hub 
for the Republic of Poland, 17 Nov 2017: https://www.gov.pl/static/mi_arch/2-UchwalaCPK.html 
(accessed 29 December 2022).

2 Ibidem.
3 Ibidem.
4 Ibidem. 
5 The word ‘novelization’ has been purposefully left out as a false friend. The word ‘amend-

ments’ is to be understood within the meaning of Polish nowelizacje.
6 Act on streamlining the investment process of the Central Transportation Hub of 22 July 

2022 (Journal of Laws of 2022, item 1846). 
7 Act on the principles of development policy of 6 December 2006 (Journal of Laws of 2021, 

item 1057 as amended).



 FAIR COMPENSATION FOR THE EXPROPRIATION... 447

hence distinguished by having potential functional ties, as well as special social, 
economic and urban conditions. Those pave the way for combining diverse public 
investments and regulatory legal solutions. 

While the entire master plan fundamentally integrates national transpor-
tation lines with Central Transportation Hub by air, road and rail, the issue of 
land expropriation has brought about a range of questions by the inhabitants and 
local communities of the premises destined for the construction. Doubts concern, 
inter alia, the exact locations of the Hub’s premises, the procedure of expropri-
ation, compensation estimation methods, the retrieval of expropriated property, 
as well as important social costs of the plan such as resettlements. Notably, the 
last-mentioned problem was brought to the Polish Ombudsman’s attention.8 It 
hence seems paramount to revise the general rules of the Expropriation Law and 
the special provisions provided by the special statute on the Central Transporta-
tion Hub. In light of the myriad of expropriation regulations, it is crucial to take 
on a comparative approach and delve into the procedures determining compen-
sations for the public acquisition of the properties in the terrains meant for new 
infrastructure. 

2. EXPROPRIATION LAW

2.1 HISTORICAL BACKGROUND

By the contemporary token, expropriation is considered a form of deprivation 
or limitation of property rights or limited real rights in the wake of an individual 
administrative act. It is imperative to distinguish expropriation from nationaliza-
tion (as well as confiscation, requisition, or sequestration, but for slightly different 
reasons). Expropriation is a legal construction allowing, by way of an individual 
administrative act, for the acquisition or limitation of the rights to real estate 
for fair compensation. The discussed term differs from nationalization, which is 
a result of a normative act and does not provide for any financial recompense at 
all, while expropriation renders that fair compensation is paid to the private owner 
of the claimed property.9 In modern understanding, nationalization is intended 
to serve premises different from the ones justifying expropriation. 

8 Letter from the Ombudsman to the Government Plenipotentiary for the Central Trans-
portation Hub: https://bip.brpo.gov.pl/sites/default/files/WG_dot._CPK_3.03.2021.pdf (accessed 
29 December 2022).

9 R. Szarejko, Wywłaszczenia nieruchomości w Polsce w latach 1944-1998, Archnet 2014, 
p. 5.
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Nonetheless, the discussed term formerly applied to any compulsory depriva-
tion of property, particularly by a public body; however, it now pertains primar-
ily to government acquisitions where compensation is guaranteed. After the end 
of World War II, the institution of expropriation was heavily abused in Poland. 
The authorities of People’s Poland carried out massive expropriation processes 
without sufficient public or financial justifications, though seemingly accounted 
for by ‘national economic plans’, as well as used the expropriated real estate for 
purposes other than the ones originally intended.10 Acquisition of private property 
was regulated by multiple imprecise decrees that related to different situations, 
conditions and types of real estate. Frequently, those processes would be purpose-
fully regulated in a manner that would enable public authorities making swift and 
exceedingly quick takeovers of possessions. 

As for compensations, those were not necessarily an implied element of the 
legal transition of ownership. Frequently, they would only be rendered when spe-
cifically requested. Afterward, not only did they have to be granted by a public 
authority but also usually handed over in local securities.11 In other instances, 
special commissions were destined to determine the amount of compensation. The 
period between seizing property and settling with a former private owner could 
take months (if not years). What is more, the compensations foreseen in legal acts 
were not always paid. Widely ambiguous and general purposes for which expro-
priation could be carried out and the applied general principle of non-equivalence 
of compensation for expropriated real estate were omnipresent.12

2.2 EXPROPRIATION IN THE CONSTITUTION

For what concerns the modern legal construction of expropriation, the term 
was introduced to the Constitution of 31 December 1989, i.e. on the date of entry 
into force of the Act of 29 December 1989, amending the Constitution of the Pol-
ish People’s Republic. Accordingly, Article 7 of the 1952 Constitution was given 
the following wording: “The Republic of Poland protects property and the right 
of inheritance and guarantees complete protection of personal property. Expro-
priation is permitted only for public purposes and for fair compensation”. This 
provision was upheld until 2April 1997, when the Constitution of the Republic 
of Poland entered into force. Hence, the modern Expropriation Law in the Pol-
ish legal system derives from Article 21 of the Constitution of the Republic of 
Poland, which reads as follows: “1. The Republic of Poland protects property 

10 Decree of 26 April 1949, on the acquisition and transfer of real estate necessary for the 
implementation of national economic plans (Journal of Laws 1949.55.438).

11 Decree on ownership and use of land in the area of the capital city of Warsaw dated 26 
October 1945. (Journal of Laws of 1945, No. 50, item 279).

12 R. Szarejko, Wywłaszczenia…, p. 6.
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and the right of inheritance. 2. Expropriation is permissible only if it is carried 
out for public purposes and for fair compensation”. However, the Constitution 
of the Republic of Poland does not define the concept of expropriation in this or 
any other provision. Solely, the purposes for which the expropriations may be 
made are defined, coupled with fair compensation. It is not specified whether 
these concepts constitute the elements that make up the constructional legal core 
of expropriation or only its premises that should occur with lawful expropriation. 

The Constitution of the Republic of Poland in Article 64 then follows into 
using conversely the terms ‘ownership’, ‘right to the ownership’, ‘property rights’ 
and ‘other property rights’. Both jurisprudence and literature have raised the 
problem of the content of these individual constitutional concepts and the rela-
tionship between them. Prevailing is the opinion that in the light of Article 21, 
the Constitution uses the concept of property in a general and broad sense, in 
which a set of subjective rights is the object of protection, and not only the right of 
ownership within the meaning of the Civil Code.13 Furthermore, in the judgment 
of 21 March 2000, the Constitutional Tribunal proclaimed for the exact under-
standing of the term ‘property’ mentioned in Articles 20, 21 sec. 1, 64, and 165 
sec. 1 and thus opted for the prevalent opinion of the doctrine that “constitutional 
understanding of property surpasses the approach given by the Civil Law”.14 
Further judgments of the Constitutional Tribunal give grounds for assuming that 
its views concerning the scope of the discussed term in the light of Article 21 are 
developing.15 

2.3 EXPROPRIATION IN THE PROPERTY MANAGEMENT ACT

On the statutory level, the practical application of the institution of expropria-
tion is included in the Property Management Act of 21 August 1997, in Chapter 4, 
section III (Ustawa o gospodarce nieruchomościami).16 Notably, it plays a vital 
role in defining the subjects and objects undergoing the process, as well as paves 
the way for general terms of expropriating real estate (as understood by Article 46 
§ 1 Civil Code). Consequently, as T. Woś remarks, this act did not invalidate all 
statutory provisions in force in Poland on the date of its entry into force, pro-
viding for the possibility of expropriation of property in given, specific cases.17 
Thus, the act has a crucial meaning since it is a lex generalis for other specific 

13 F. Zoll, Prawo własności w Europejskiej Konwencji Praw Człowieka z perspektywy pol-
skiej, PS 1998, No. 5, p. 29.

14 Judgment of the Constitutional Tribunal of 21 March 2000, K 14/99, OTK 2000, No. 2, 
item 61.

15 M. Szalewska, Wywłaszczenie nieruchomości: Dom Organizatora, pp. 124-125.
16 Property Management Act of 21 August 1997 (i.e. Journal of Laws of 2021, item 1899 as 

amended).
17 T. Woś, Wywłaszczenie nieruchomości i ich zwrot, LexisNexis 2011, chapter I, p. 4. 
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regulations. Woś states that due to the general scope of application (all real estate 
throughout the territory of the Republic of Poland), the wide range of grounds for 
expropriation, and the relationships that detailed regulations most often provide 
for in this Act, it should be regarded as the primary source of law as far as the 
expropriation of real estate is concerned.18

The constructional nature of expropriation defined in Articles 112-127 of the 
Property Management Act consists of the compulsory removal of the ownership 
right (perpetual usufruct right or limitation of it) and limiting or abolishing other 
property rights in the wake of an administrative decision. 

What is more, the aforementioned interference in private owner’s rights can 
only be made for the sake of public bodies, such as the State Treasury or local gov-
ernment entities as understood in the Act on Municipal Government, Act on Coun-
try Government and Act on Voivodeship Government (Ustawa o samorządzie 
gminnym, Ustawa o samorządzie powiatowym i Ustawa o samorządzie wojew-
ództwa) as foreseen by Article 113 sec. 1 of the discussed Act. 

Furthermore, the Act provides that a property can be seized if it is indispen-
sable to the application of public objectives (such as land allocation for a myriad 
of infrastructure projects, construction and maintenance of transmission lines, 
allocating land for publicly available local roads, parks, etc.). When expropriated, 
the property cannot be used for purposes other than the current ones justifying its 
acquisition by the State. It can be returned to the previous owner or their heirs if 
it becomes nonfunctional. 

Accordingly, Article 21 sec. 2 of the Constitution of the Republic of Poland 
and Article 128 sec. 1 of the Property Management Act, the expropriation of 
real estate is grounds for compensation, which should correspond to the value of 
the expropriated property. Compensation is therefore a necessary equivalent for 
taking away or limiting the ownership of real estate from the owner, as well as 
taking away or limiting other property rights other than ownership. Thus, without 
compensation, no expropriation can be admissible within the meaning of this Act.

Finally, expropriation is an ultima ratio, admissible only when a specific prop-
erty cannot be acquired by the State Treasury or a specific local government unit 
under a civil law contract (Article 112 sec. 3 of the Property Management Act).

2.4 EXPROPRIATION IN THE CENTRAL TRANSPORTATION HUB 
(SPECIAL) ACT

There are a couple of legal actors to take into account when pondering on the 
issue of expropriation within the understanding of the Central Transportation Hub 
Act. First of all, Chapter 1 of the Act provides for the appointment and dismissal 
of a plenipotentiary by the Prime Minister. The plenipotentiary is responsible for 

18 Ibidem. 
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preparing the project’s scheme, planning its implementation, as well as coordi-
nating, together with the minister responsible for regional development, the soci-
oeconomic development of the Hub’s surrounding area. He is also empowered, as 
indicated in Article 5 of the discussed Act, to grant consent for the management 
of assets by the Special Purpose Vehicle (SPV) designed to provide substantive 
assistance to him. The SPV is established by the State Treasury to ensure the 
preparation and implementation of the Program, as well as coordination and con-
trol of the implementation thereof. Should expropriations be completed, they will 
be made for the account of the SPV. The public administrative bodies and their 
subordinate units are bound to cooperate and assist the plenipotentiary as well. 

A vital role is played by the voivodeship governor (wojewoda). As foreseen in 
Article 40, he issues a decision determining the location of the investment. The 
decision is issued upon SPV’s motion for a decision after requesting an opinion 
from 18 different public authorities (the voivodeship board, the county boards, 
various ministers and directors). The decision includes which lines separating the 
area are indicated, their characteristics, special requirements for connecting the 
Hub with public transportation lines (public roads, railway lines and its networks, 
including areas or connection points with them), conditions arising from the needs 
of environmental protection, fire protection, and the protection of monuments and 
cultural treasures, conditions arising from the needs of defense and security of 
the State (including the protection of the State border and border traffic control, 
as well as the IT networks and systems necessary to meet these needs), and the 
remaining provisions indicated in the aforementioned Article. What is of utmost 
importance for the purpose of this paper, is the fact that the governor’s decision 
provides for a comprehensive list of properties and/or their parts that will be sub-
ject to expropriation (Article 40 sec. 2 p. 9).

As indicated in Article 46: “1. On the day of delivery of the notification on the 
issuance of the decision on determining the location of the CTH investment, the 
proceedings to determine the compensation for the expropriation of real estate are 
initiated. 2. The notification includes information about 1) The Property’s owner 
or its perpetual usufructuary right to receive a replacement real estate as compen-
sation or to determine the compensation by way of negotiations, coupled with the 
obligation to notify the SPV about the choice of the method that will determine the 
compensation within 14 days since the date of notification’s delivery (...)” (Article 
46). The discussed legal framework, as foreseen by the Act, differs from the one 
included in the Property Management Act. The special regulation does not allow for 
a regular expropriation procedure within the meaning of Article 114; public author-
ity enters directly into the expropriation itself and does not permit negotiations 
for the acquisitions of property rights between the private owner and district head 
(starosta), performing a task within the scope of government administration. Even 
though the negotiations are not foreseen, the effect of both of those distinct ways of 
expropriations are similar – both of them allow for offering replacement real estate. 
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Admittedly, the regulation indicated in Article 46 of the Central Transporta-
tion Hub Act falls directly under Article 112 sec. 2 of the Property Management 
Act stating that expropriations can be performed by way of an administrative 
decision having direct effects in the sphere of civil law. The governor’s decision 
on determining the location of the CTH investment is therefore an act of law 
(zdarzenie prawne) as understood by civil law. 

Consequently, the right to ownership of properties indicated in the deci-
sion under Article 40, passes to SPV with compensation rendered. Interestingly 
enough, the aforementioned Article precludes the application of Article 113 sec. 1 
and 2 of the Property Management Act stating that real estate may be expropriated 
only for the benefit of the State Treasury or for the benefit of a local government 
body. Furthermore, it prevents the application of section 2 of the discussed Arti-
cle, ultimately paving the way for the possibility of expropriation of the State’s 
limited real rights, as well as perpetual usufruct. 

What is also worth mentioning, expropriation can pertain only to given parts 
of the property. If only a part of the property is the object of expropriation and 
the remaining part of the property is not suitable for use in a current manner or 
in accordance with the current purpose, at the request of the owner or perpetual 
usufructuary, the remaining part may be purchased, by way of a legal contract, 
for the benefit of the SPV. Interestingly, while part of the real estate is expropri-
ated by an administrative decision, the remaining part of the property, unsuitable 
for substantive use for the existing purposes, may be acquired by the State only 
on the grounds of a civil law contract, which results directly from Article 113 sec. 
3 of the Property Management Act.19

Finally, the transfer of the ownership right from the private owner to the SPV 
takes place on the day, on which the decision on determining the location of the 
CTH investment becomes final, which directly corresponds to Article 121 of the 
Property Management Act.

3. FAIR COMPENSATION

3.1 FAIR COMPENSATION AND CONSTITUTION

Compensation plays a vital role concerning expropriation and stands as a pri-
mary obligation of the State to the private owner whose real estate is seized. By 
the same token, Constitutional Tribunal stated in its judgment of 14 March 2000, 
the relevance of compensation: “The effect of expropriation as an exceptional, 
but nevertheless legal institution, cannot be a situation in which a citizen remains 

19 A. Zasadzka, W kwestii przedmiotu i zakresu wywłaszczenia, PPP 2010, No. 2, pp. 39-51.
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without property and without compensation”.20 Consequently, the method of 
estimating the amount of compensation is of crucial importance. 

The literature and jurisprudence indicated the dual nature of expropriation 
differentiated by its purpose under current legislation. Firstly, expropriation ex 
lege, mainly applied to regulations foreseen by lex specialis, such as the previ-
ously discussed Central Transportation Hub Act. Secondly, expropriation by way 
of an administrative decision as foreseen by the Property Management Act. 

Admittedly, the Constitutional Tribunal ascertained in its aforementioned 
judgment that: “Compulsory deprivation of property in any form constitutes 
expropriation in the constitutional sense and entails the necessity to pay the for-
mer owner fair compensation”.21 The provisions of Article 21 sec. 2 of the Con-
stitution of the Republic of Poland indicate ‘fair compensation’ alone, leaving out 
the criteria specifying the amount that compensation ought to be set to. In the 
aforementioned judgment, the Constitutional Tribunal specified that term: “ fair 
compensation is the one that mitigates these inconveniences as much as possible, 
as a result of the imbalance in the position of the public administration body and 
the owner of the property”.22 Subsequently, the literature indicated three criteria 
making up the premise of fair compensation: its amount, the procedure for its cal-
culation and payment to the owner of expropriated property, as well as the need 
to pay it within a reasonable period of time.23 

Expropriation is admissible only when performed for the public benefit and 
when fair compensation is rendered. It should be equivalent to the value of expro-
priated goods. In other words, it entails that the compensation gives the owner 
or perpetual usufructuary the opportunity of restoring the state from before the 
acquisition of ownership rights to property.24 The Constitutional Tribunal repeat-
edly emphasized: “In the conditions of a democratic state ruled by law, the rec-
ognition of fair compensation in legal categories comes down to the principle of 
equivalence, i.e. in the case of expropriation – to give the expropriated owner 
the opportunity to restore the thing taken over by the state”.25 According to its 
established line of adjudicating, ‘fair compensation’ is related to the value of the 
expropriated property. It is significant that the Constitution does not use the term 
‘complete compensation’ (pełne odszkodowanie) but the term ‘fair compensa-
tion’. The principle of fair compensation in the case of expropriation means that 
it should be equivalent to the value of the expropriated property, i.e. it should be 

20 D. Mróz-Krysta, Glosa to the judgment of the Constitutional Tribunal of 14 March 2000, 
P 5/99, LEX/el. 2015.

21 Judgment of the Constitutional Court of 14 March 2000, P 5/99, OTK 2000, No. 2, item 60. 
22 Ibidem.
23 Ibidem. 
24 M. Bursztynowicz, 7.4. Wycinka drzew i krzewów (in:) Zarządzanie drogami publicznymi 

i realizacja inwestycji drogowych, Warsaw 2021.
25 Judgment of the CT of 19 June 1990, K 2/90, OTK 1990/1, item 3.
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economically equivalent to the value of the expropriated property.26 Moreover, 
in the judgment of 23 September 2003, the Constitutional Tribunal stated for the 
first time that: “<compensation> must meet the <fairness> criterion, which does 
not necessarily mean that it must be <complete>. The Constitution is known to 
differentiate the scope of compensation effects – as a rule, as indicated by the 
existence of Article 21 sec. 2. This provision, moreover, concerns damage caused 
by an unlawful act. Nevertheless, the very idea of incomplete compensation is not 
unfamiliar to the Constitution. Therefore, it cannot be argued that the mere fact 
of lack of complete compensation is unconstitutional as such”.27 Such interpreta-
tion is biding till this day. 

3.2 STATUTORY REGULATIONS

Whereas statutory regulations provide different definitions, Article 130 sec. 1 
of the Property Management Act introduces “the value of the expropriated prop-
erty”, thereby paving the way for compensation determination. The discussed 
provision takes into account the conditions and purpose of expropriated real 
estate. It hence prevents the situation in which property acquired by the State was 
previously the source of income for the entire family of the owner (since it might 
have been, for instance, a farm or a shop). Subsequently, as T. Pistol remarks, the 
rules of Civil Law are applied when determining the value of the expropriated 
property. They enable an indication of real damage to the assets of the property 
when acquired by the State, as well as take into account the loss of benefits that 
the owner could obtain if they still had uninterrupted ownership of the property.28

What is more, Article 134 of the aforementioned Act introduced the concept 
of the ‘market value’ of the expropriated property, which is the basis for deter-
mining the amount of compensation and sets it at the market value of the property. 
Accordingly, this method of calculating recompense for the private owner is more 
attractive. However, difficulty arises when analyzing the details of the property 
valuation composed in the form of an appraisal report (operat szacunkowy). An 
appraiser (rzeczoznawca majątkowy) plays a vital role in the entire process of 
settlement calculation, presenting an opinion specifying the value of the property, 
upon which the amount of compensation can be determined within the under-
standing of the aforementioned Act (Article 130 sec. 2). Seldom are there issues in 
determining the type, location, use, purpose or condition of the property undergo-

26 Judgment of the Supreme Administrative Court of 23 October 2014, I OSK 514/13, LEX 
No. 1591037.

27 Judgment of the Constitutional Tribunal of 23 September 2003, K 20/02, OTK-A 2003, 
No. 7, item 76.

28 T. Pistol, Instytucja wywłaszczenia a prawo do własności jako prawo człowieka. Oficyna 
Wydawnicza AFM: Państwo i Społeczeństwo 2010, No. 1, pp. 107-114.
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ing valuation. The key aspect is to define the current prices in real estate trading. 
As seemingly uncomplicated as this indicator might seem, it holds utmost impor-
tance for the final valuation of the property and its correct determination.

Moreover, the Resolution of the Council of Ministers of 21 September 2004, 
on the Valuation of Real Estate and the Preparation of an Appraisal Report pro-
vides the appraiser with decision leeway in selecting the transaction prices to be 
traded on the market.29 By the same token, the valuation can be quite easily over-
stated or underestimated. Therefore, the valuation of the property will always be 
quite subjective and, depending on the activity of the parties to the proceedings, it 
can and probably will be modified accordingly. The State will want to pay as little 
as possible, while the owner whose property is expropriated will want to receive 
as much as possible.

3.3 PROBLEMATIC NATURE OF FAIR COMPENSATION IN THE 
CONTEXT OF THE IMPLEMENTATION OF THE CENTRAL 

TRANSPORTATION HUB

From the aforementioned issue results a myriad of questions regarding clear 
wording of the compensation rules and valuation methods concerning real estate 
in the area designated for the implementation and realization of the Central Trans-
portation Hub. It must be taken into account that while CTH is a completely new 
concept and its location has not been determined up to this day, even when taking 
into account investment and development plans. This appalling fact brings about 
quite a lot of uncertainty among the inhabitants of land destined for the new infra-
structure. The Central Transportation Hub is a megaproject that cannot operate 
on the same standards and procedures as used in the previous, seemingly simi-
lar, investments. The Hub’s implementation will affect hundreds of thousands of 
lives and, therefore, the regulation concerning its realization should stand as clear, 
non-contradictory and feasible as possible. What is more, regulations ensuring 
adequate compensation for those affected by the expropriation of their entire life’s 
earnings encased in their privately owned possessions are of vital importance. 

Nevertheless, the regulations foreseen in the Act on the CTH do raise consid-
erable doubts. The SPV can reserve the land in the investment area if it is deemed 
necessary to ensure proper preparation of the investment. The reservation is made 
by the voivodeship governor in the reservation plan issued in the form of an ordi-
nance (zarządzenie), which constitutes an act of local law; therefore, universally 
binding law. This particular regulation can last no longer than 2 years (non-ex-
tendable) and has to take into account local consultations. Consequently, special 
rules of property management, spatial planning and development, as well as the 

29 Ordinance of the Council of Ministers of 21 September 2004, on the valuation of real estate 
and preparation of an appraisal report.
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implementation of public purpose investment which may be established in the 
investment area reservation plan, include, inter alia: the right of pre-emption of 
real estate; the SPV’s right to purchase and exchange real estate for the purposes 
set out in the Act; the right of the plenipotentiary to grant consent to the estab-
lishment of limited real rights or to the conclusion of contracts for the lease and 
rental of State Treasury properties and contracts that allow the implementation 
of investments on these properties, including investments of a non-construction 
nature; the investor’s right to enter the property in order to carry out research or 
measurements necessary for the preparation and implementation of the invest-
ment (including archaeological, geological and natural research), etc. What 
should probably be of utmost concern is that the land covered by the reservation 
puts a ban on issuing building permits, which are a common way of converting 
land’s purpose and consequently value; a ban on issuing decisions on land devel-
opment and development conditions for all or selected changes in land develop-
ment; a ban on issuing decisions on the division of real estate; a ban on issuing 
location decisions and decisions permitting construction works. The enumerated 
limitation constitutes a serious interference with the ownership rights of private 
property owners, as well as seriously limits the commune’s planning authority 
(władztwo planistyczne gminy). Likewise, they pose a risk of creating a narrative 
as if the public interest expressed in the Special Acts, such as the Act on CTH, 
took precedence over the interest of the commune and other local government 
bodies. It may, in turn, result in a violation of the position of the commune within 
the hierarchy of the legal system, and may, thereafter, cause negative social and 
economic consequences for the commune itself, as well as its local community.30 

The State should hence introduce legal regulations that would minimize inju-
ries to the owners of expropriated properties. Procedures that are currently in 
place enable pathological situations and do not take into account mortgages as 
well as construction costs on properties destined to be taken over by the State. 
Admittedly, in the case of building a house or other building on land, the differ-
ence between the construction costs and the compensation will be ample. The 
situation is of vital significance and calls for immediate action within the sphere 
of legal regulations. So far, those have not been introduced.

Nevertheless, the discussions taking place amid public consultations carried 
out in the counties where the implementation of the investment is foreseen, con-
cern the market value of the properties that will be undergoing expropriation. 
This is to say, should the appraiser be setting the transaction prices according to 
their market value as of the day when the voivodeship governor’s decision has 
become final, and therefore, the right to ownership of properties indicated in the 
decision has passed to the State? Or, conversely, should there be made a separate 

30 K. Chochowski, Ograniczenia władztwa planistycznego gminy (in:) Podmiotowość samo-
rządu terytorialnego a zakres jego zadań i kompetencji, (ed.) K. Małysa-Sulińska, M. Stec, War-
saw 2020.
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valuation, indicating the value of those properties when taking into account the 
vicinity of the infrastructure implemented? Taking into account the value of the 
entire CTH investment, which is set at around PLN 35 billion in official remarks 
of the plenipotentiary, and its extensive plans, the value of the properties in its 
surroundings will rise exponentially. 

Conceivably, changing the rules for determining compensation would be ben-
eficial to all the parties concerned. One of the possible solutions to the problem 
involves introducing the principle of pre-emption of real estate trading in the 
area covered by the initial location of the investment. Furthermore, an alternative 
arises from the possibility of introducing fixed prices of properties in the area 
covered by the initial location, similar to real estate valuations carried out before 
the appraisal reports were introduced into Polish legislation. As many ascertain, 
the appraisal reports are the core of present chaos and uncertainty in the compen-
sation proceedings and should be swapped for a more beneficial method of real 
estate valuation.

Consequently, the introduction of each of the aforementioned mechanisms 
will only allow for the elimination of land speculation, while giving the oppor-
tunity to increase the amount of compensation paid. Notably, this is what would 
be the ultimate goal of the legal changes. What is worth emphasizing is that the 
social costs borne by the current expropriation and compensation regulations are 
too vast. Resistance of the people whose properties will potentially be expropri-
ated is hence justified. What is more, seeing that the cost of the entire investment 
is put at approximately PLN 35 billion, as the government plenipotentiary has 
stated, the cost of purchasing the property itself is a rather insignificant item 
in the scale of the entire undertaking. The government constantly indicates its 
preparation for bearing higher costs. Subsequently, only when truly fair com-
pensations are paid, the inhabitants will hand over their properties and be able to 
purchase land somewhere else. Interestingly enough, the Supreme Chamber of 
Control indicates that the costs of the investment may even rise to PLN 46 billion 
if the entire project is to fulfill its previously set objectives.31

4. CONCLUSIONS

The institution of expropriation in the context of the Central Transportation 
Hub investment is hence of a problematic and complex nature. Therefore, only 
a few aspects of it were addressed in this paper. Significantly, one has to note 
that it holds an important role by enabling the State, as a political organization, 

31 Information on the results of the audit: Construction of the Central Communal Port. 
KGP.430.006.202. reg. no. 129/2021/P/20/020/KGP.
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or its local body, to achieve specific objectives in the public interest against the 
will of an individual and in violation of his rights. As the Property Management 
Act remarks, expropriation can be performed only towards properties destined 
in the local plans (plany miejscowe) for public purposes, as well as towards the 
ones pertained by a final decision about the localization of a public purpose. It 
is imperative that those could not be achieved other than by the joint fulfillment 
of the following premises: (1) deprivation or restriction of rights to real estate; 
(2) lack of possibility to acquire via legal and binding contract; (3) performance 
through an individual administrative act. Consequently, it results in the depriva-
tion or limitation of property rights and limited real rights. 

The Property Management Act concludes that expropriation is carried out 
with fair compensation and this applies to both ownership and perpetual usufruct, 
as well as other rights in rem. It should be assumed that it is not only about depriv-
ing but also about restricting the said rights to property. Hence, in principle, the 
compensation should correspond to the value of the rights that are taken away 
and should not include other elements, such as income from expropriated rights 
in rem. Consequently, if the object of these rights is real estate, then the value 
of the rights to the real estate is determined by the value of the real estate itself. 
Therefore, the compensation in such a case is determined by the value of the real 
estate, so that the amount of compensation compensates for the value of the real 
estate as the object of the rights in rem taken away.32

Finally, as reiterated previously, fair compensation is just compensation. At 
the same time, just compensation is equivalent to the value of ownership, per-
petual usufruct or real rights in rem of expropriated property, because only such 
compensation does not violate the essence of compensation for seized property. 
It should be noted that restriction of the right to equivalent compensation through 
the introduction of deductions for reasons other than those already incumbent on 
the property is a violation of the constitutional principle of fair compensation. It 
is thus a violation of ownership itself. Furthermore, many point out that putting 
just compensation in legal terms boils down to the principle of equivalence. In 
the case of expropriation – it creates an opportunity for the expropriated owner to 
restore the thing taken over by the state.33 

Subsequently, in a democratic state governed by the rule of law, expropri-
ation of real estate without compensation is inadmissible. However, some of 
the observed legislative activities suggest that along with the growing regula-
tory function of the State of the public interest over the individual, one will face 
a growing threat to private property ownership. It can be especially seen based on 
the provisions of the Act of the Central Transportation Hub, which often impede 
the exercise of individual ownership rights over the property. Furthermore, one 

32 Bończak-Kucharczyk E., Property Management Act. Commentary updated: LEX/el. 2023, 
Art. 128.

33 Ibidem.
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can observe a clear trend in which expropriation ceases to be the ultima ratio pro-
cedure and becomes the inherent part of the implementation of special regulations 
regarding new infrastructure. 

Future decisions regarding the precise localization of the Solidarity Airport, 
as well as of the CTH’s infrastructure plans will undoubtedly pave the way for 
a groundswell of legal issues, especially in the context of expropriation and fair 
compensation rendered. Certainly, the problems aforementioned in the hereby 
paper will be cleared in the future when more precise regulations are introduced 
and implemented in practice. Till then, the society, as well as especially the inhab-
itants of concerned terrains, await future motions.
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Abstract

The aim of the article is to present senior citizens’ councils in Poland in the context 
of the functions they fulfil in the design and implementation of public policies at the local 
level. The article presents the results of a pilot study on the activities of municipal senior 
citizens’ councils in Poland. The theoretical background for the conducted research 
is public governance as a process of making decisions on activities relevant to local 
communities. In this approach, the governance method was used to extend the catalogue 
of actors involved in this process. Senior citizens’ councils are institutionalised advisory, 
consultative and initiative bodies involved in the governance process. 
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gminne rady seniorów, współzarządzanie na poziomie lokalnym, polityka senioralna

1. INTRODUCTION

The thesis that in ageing societies the importance and role of seniors take on 
a new dimension is now becoming a true statement. One of the forms of seniors’ 
activity in public policy is the functioning of senior citizens’ councils, which are 
an important element of the development of civil society. In the assumptions of 
public governance, senior citizens’ councils are an important institutional ele-
ment of the public policy process and, in particular, of senior policy. This issue 
has become very important in recent years due to the significance of these bod-
ies in both local and regional architecture, as well as for national public policy. 
The aim of the article is to present the operation of senior citizens’ councils in 
Poland in the context of functions they fulfil in the design of public policies at the 
local level. Two research questions were also formulated for the purposes of the 
research:

1. In what spheres of the activity of senior citizens’ councils (according to its 
members surveyed) is the effectiveness of the council as an advisory and 
consulting body manifested?

2. In what areas of the functioning of senior citizens’ councils (according to 
its members surveyed) is the effectiveness of the council as an initiative 
body manifested? 

Using the classic approach to the cycle of public policies, the place and role of 
senior citizens’ councils in this process have been presented. In the theoretical layer, 
the literature query, the institutional and legal method and the analysis of existing 
data have been used. Surveys conducted in two voivodships: Pomorskie and Opol-
skie, the choice of which was dictated by methodological premises, provided the 
empirical material for the analysis. These regions are characterised by the highest 
percentage of functioning senior citizens’ councils in relation to the total number 
of municipalities located in them. As a result, the survey, which was carried out 
in December 2022, examined a purposive sample consisting of 70 senior citizens’ 
councils. The survey questionnaires were sent via the Internet to the official e-mail 
addresses of the senior citizens’ councils. In response, 14 questionnaires completed 
by the chairpersons of the councils were obtained, which became the basis for an 
analysis of the functions performed by senior citizens’ councils in shaping local pol-
icies in Poland. The questions contained in the questionnaire were prepared on the 
account of the literature on the subject, and their construction allowed the respond-
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ents to share their experiences and views on the functioning of the senior citizens’ 
council in the municipality. The oldest surveyed senior citizens’ council was estab-
lished in 2012, six of them were formed in 2018-2019 and three were created in 
2014, 2015 and 2016 respectively. The youngest senior citizens’ council started its 
operation in 2021. Two of the senior citizens’ councils operate in large cities and the 
others are in small urban or urban-rural municipalities.

2. ESTABLISHMENT AND DEVELOPMENT OF SENIOR 
CITIZENS’ COUNCILS IN POLAND 

In the years 2013–2021, a systematic increase in the number of senior citi-
zens’ councils in Poland was recorded. While in mid-2017, there were 290 of them 
(including county senior citizens’ councils), at the end of 2019 there were already 
380 (a total of 396, including senior citizens’ councils in 16 districts of Warsaw). 
This means an increase by 25% in just two years. Although the number of coun-
cils of seniors grew at an impressive pace at that time, it is worth emphasising 
that in those days they existed only in every sixth municipality (detailed data is 
presented in Table 1). In the following years – until the end of 2021 – the number 
of senior citizens’ councils in Poland increased by another 43.1

Table 1. Senior citizens’ councils in Poland in 2013–2021 

Year Number of senior citizens’ councils Percentage of municipalities with 
a senior council

2013 46 1.85

2014 75 3.0

2015 100 4.0

2016 197 8

2017 290 12

2018 338 13.6

2019 380 15.3

2020 381 15.4

2021 423 17.0

Source: A. Ganeczko, Rady Seniorów w Polsce. Podstawa Prawna i liczba, “Polityka Senioralna” 
2017, No. 4, p. 5; Informacja o sytuacji osób starszych w Polsce za 2019 r., MRiPS, Warszawa 
2020, pp. 61–62; Informacja o sytuacji osób starszych w Polsce za 2020 r., MRiPS, Warszawa 
2021, p. 47; Pomorskie Forum Rad Seniorów 8 June 2022, https://rops.pomorskie.eu/2022/06/09/
za-nami-ix-spotkanie-pomorskiego-forum-rad-seniorow-relacja/

1 When this article was written, there was no official data on the number of senior citizens’ 
councils in 2022. 
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The Pomeranian Voivodship was at the forefront in terms of the dynamics of the 
creation of senior citizens’ councils, where, according to the data of the Regional 
Centre for Social Policy of the Marshal’s Office of the Pomeranian Voivodship, 
both in 2020 and 2021, four municipal senior citizens’ councils were established. In 
2022, one more was created and another one was being formed (Pomorskie Forum 
Rad Seniorów, 2022). It is worth stressing that the Pomeranian Voivodship took the 
leading position in terms of both the absolute number of existing senior citizens’ 
councils and the percentage of municipalities (in the voivodship) where they func-
tion (almost 35%). A similar quantitative increase in the number of new councils of 
seniors occurred in the Warmińsko – Mazurskie Voivodship (in 2021, the number 
increased by 13) and Wielkopolskie (another 16 new councils).

Table 2. Senior citizens’ councils in Poland in the years from 2016 (May) to 2021 
(December) by voivodships

Number of senior citizens’ 
councils

Number of munici-
palities

Percentage of municipalities with 
senior citizens’ councils

2016 2019 2020 2021 2016 2019 2020 2016 2019 2020 2021

Poland 257 380 381 423 2478 2477 2477 10.2 15.3 15.2 17.0
Dolnośląskie 16 33 32 32 169 169 169 9.5 19.5 18.9 18.9
Kujawsko-Po-
morskie

14 11 13 17 144 144 144 9.7 7.6 9.0 11.8

Lubelskie 17 20 22 25 213 213 213 8.0 9.3 10.3 11.7
Lubuskie 12 20 20 20 83 82 82 14.5 24.0 24.0 24.0
Łódzkie 7 10 13 12 177 177 177 4.0 5.6 7.3 6.7
Małopolskie 19 34 37 35 182 182 182 10.4 18.6 20.3 19.2
Mazowieckie 41 36/+16* 33 /+18* 36 314 314 314 13 11.4/16.5 10.5/16.2 11.4
Opolskie 15 23 23 23 71 71 71 21.1 32.3 32.3 32.3
Podkarpackie 11 23 26 25 160 160 160 6.8 14.3 16.2 15.6
Podlaskie 9 13 14 15 118 118 118 7.6 11.0 11.8 12.7
Pomorskie 18 35 39 43 123 123 123 14.6 28.4 31.7 34.9
Śląskie 27 35 37 37 167 167 167 16.1 20.9 22.1 22.1
Świętokrzyskie 10 13 15 13 102 102 102 9.8 12.7 14.7 12.7
Warmińsko-
-Mazurskie

8 23 16 29 116 116 116 6.9 19.8 13.7 25.0

Wielkopolskie 20 32 24 40 226 226 226 8.8 14.1 10.6 17.6
Zachodniopo-
morskie

13 19 23 21 114 114 113 11.4 16.6 20.1 18.4

*+ district senior citizens’ councils of the capital city of Warsaw 
Compiled and calculated on the basis of: Informacja o sytuacji osób starszych w Polsce za rok 2015, 
MRPiPS, Warszawa 2016; Informacja o sytuacji osób starszych w Polsce za rok 2016, MRPiPS, 
Warszawa 2017; Informacja o sytuacji osób starszych w Polsce za rok 2019 r., MRiPS, Warszawa 
2020; Informacja o sytuacji osób starszych w Polsce za rok 2020 r., MRiPS, Warszawa 2021; In-
formacja o sytuacji osób starszych w Polsce za rok 2021 r., MRiPS, Warszawa 2022; Pomorskie 
Forum Rad Seniorów 8 June 2022, https://rops.pomorskie.eu/2022/06/09/za-nami-ix-spotkanie-
pomorskiego-forum-rad-seniorow-relacja/
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As for the distribution across the country, in 2021 – apart from the aforemen-
tioned Pomorskie and Wielkopolskie voivodships – the largest number of senior cit-
izens’ councils in the spatial arrangement operated also in Śląskie, Mazowieckie, 
Małopolskie and Dolnośląskie voivodships. On the other hand, there were the 
fewest of them in the following voivodships: Łódzkie (12), Świętokrzyskie (13) 
and Podlaskie (15).

However, the situation looks a bit different when we approach the analysis 
of the situation from the perspective of the relative distribution – i.e. the per-
centage of municipalities in individual voivodships where municipal senior 
citizens’ councils function. Based on the data (presented in Table 2), it can be 
concluded that, apart from the above-mentioned Pomorskie Voivodship clearly 
maintaining its leading position also in this dimension compared to the national 
average, relatively the largest number of councils functioned in 2021 in the fol-
lowing voivodships: Opolskie (in every third municipality), Lubuskie (in every 
fourth municipality), Śląskie, Dolnośląskie and Warmińsko-Mazurskie (in every 
fifth municipality). On the other hand, the smallest share of municipalities with 
operating councils of seniors was in the following voivodships: Łódzkie (6.7%), 
Mazowieckie, Lubelskie and Kujawsko-Pomorskie, where, on average, a senior 
citizens’ council functioned in every eighth municipality.

3. MUNICIPAL COUNCILS OF SENIORS IN THE PROCESS OF 
GOVERNANCE IN POLAND 

Today’s public policy governance is moving towards participatory govern-
ance in which citizens are perceived as stakeholders who are in a constant process 
of co-creating public policies together with the public administration. Participa-
tory policy-making is an approach that facilitates the involvement of individuals 
or groups in problem definition, formulation, choice of preferred policy solutions, 
design, pursuance, monitoring and evaluation of policies through consultative 
and participatory means to achieve accountability, transparency and active cit-
izenship.2 Participatory governance is based on a significant remodelling of the 
relationship between the government and the citizen. The citizen becomes a key 
subject in the process of shaping public policies. Participation of various social 
groups in the political decision-making process is the basis of modern, effective 

2 Meaningful participation of older persons and civil society in policymaking: Designing 
a stakeholder engagement and participation process, UNECE, 2021, p. 5, https://unece.org/popu-
lation/news/unece-calls-meaningful-participation-older-persons-and-civil-societypolicymaking.
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governance.3 It is based on the assumption that citizens and other stakeholders 
play an active role in political processes at all stages of the policy cycle and var-
ious levels of public administration. Governance understood as self-organising 
networks becomes a separate governance structure, and thus a challenge to search 
for new network functionalities and new forms of cooperation.4

The application of the participatory model of governance encourages public 
administration units to introduce appropriate methods and tools. A significant 
role is played by various types of social advisory and consulting bodies, including 
youth councils, senior boards or thematic councils, e.g. sports councils. The task 
of such bodies is to support the processes of shaping public policies in the form of 
initiating, advising, consulting or monitoring activities, initiatives or strategies. 
The institutionalised nature of these entities contributes to the improvement of 
the public governance process, as thanks to their existence it is possible to cre-
ate a permanent forum for the exchange of opinions between various groups of 
residents and representatives of the administration. It should be noted that public 
administration auxiliary bodies are a relatively new phenomenon in Poland. For 
example, the creation of this type of bodies at the municipal level dates back to 
2001 when the Act on Municipal Self-Government was amended (then it con-
cerned, among others, the formal appointment of youth municipal councils).

The processes taking place in society will translate into participatory pro-
cesses, appointing new actors, new forms of participation or new participatory 
tools. Among the actors of the public governance process are seniors,5 whom 
researchers consider to be the groups of growing importance for public govern-
ance. Senior citizens’ councils, as one of the forms of institutionalised govern-
ance, are established in Poland at various administrative, local (municipal senior 
citizens’ councils, county senior citizens’ councils) and regional levels (voivod-
ship senior citizens’ councils). In Poland, they are most common at the local level 
in the legal form of municipal councils of seniors6 and are an example of local 
participatory governance. The municipal senior citizens’ council is a legal institu-

3 C. Ansell, A. Gash, Collaborative Governance in Theory and Practice, “Journal of Pub-
lic Administration Research and Theory” 2007, No. 18 (4), pp. 543–571; M.E. Warren, Gover-
nance-driven Democratization, “Critical Policy Studies” 2009, No. 3 (1), pp. 3–13; E. Sørensen, 
J. Torfing, The Democratic Anchorage of Governance Networks, “Scandinavian Political Studies” 
2005, No. 28 (3), pp. 195–218; H. Heinelt, 2018. Handbook on Participatory Governance, Edward 
Elgar Publishing, Cheltenham 2018; S. Bussu, A. Bua, R Dean, G. Smith, Introduction: Embed-
ding participatory governance, “Critical Policy Studies” 2022, No. 16 (2), pp. 133–145.

4 R.A.W. Rhodes, The New Governance: governing without government, “Political Stu dies” 
1996, No. 4 (44), pp. 652–659.

5 L. Gratton, A. Scott, 100-letnie życie. Codzienność i praca w erze długowieczności, Kur-
haus Publishing Warszawa 2017, p. 21; K. Noworól, Wyzwania partycypacji w zarządzaniu pu-
blicznym, Instytut Spraw Publicznych UJ, Kraków 2020, p. 109.

6 The Act of 9 March 2023 amending the Act on Municipal Self-Government, the Act on 
County Self-Government and the Act on Voivodship Self-Government. It is in the legislative pro-
cedure and awaits the signature of the President of the Republic of Poland. 
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tion, it has a formal character and the normative basis for its operation is regulated 
by the act.7 This affects the shape, role and importance of this body in the system 
of public governance. Municipal councils of seniors are an institution created pur-
suant to the amendment of 9 March 2023 to the Act on the Municipal Government 
of 5 March 1990 and they operate on the basis of the added Article 5c sec. 2 and 
5. The previously applicable Act of 11 October 2013 regulated the unsanctioned 
possibility of creating councils of seniors in municipal self-governments – they 
had been established before but on different terms (originally in several large 
cities in the country), i.e. most often at the executive body (president, mayor) 
pursuant to his ordinance, and were composed of representatives of institutions 
such as social assistance centres, municipal offices, organisations acting for the 
benefit of the elderly.8

Currently, pursuant to Article 5c sec. 2 a-d of the Act on the Municipal Gov-
ernment, the council of seniors is appointed by the municipal council, at its own 
request or at the request of the residents of the municipality who are 60 years of 
age or over. The legislator provided that in a municipality with up to 20,000 inhab-
itants, the application must be signed by at least 50 inhabitants of this municipal-
ity who are over 60 years of age, and in the case of municipalities with more than 
20,000 inhabitants – at least 100 such residents. The body competent to appoint 
a municipal council of seniors is (only) the municipal council and the former is 
established on the basis of a resolution with justification and the statute (formal 
decision on the appointment: adoption of a resolution of the municipal council).9 

The main objectives of senior citizens’ councils are: representing seniors’ 
communities through cooperation with the municipal authorities, presenting 
proposals for tasks and activities for the benefit of seniors, expressing opinions 
and formulating proposals for local government activities for seniors, submit-
ting comments to local law acts, supporting various forms of seniors’ activ-
ity and initiatives aimed at strengthening intergenerational social ties as well 
as disseminating knowledge about the needs, rights and opportunities of the 
elderly. It is worth noting that the legislator provided for the possibility of cre-
ating county and voivodship senior citizens’ councils. Importantly, these coun-
cils can be and are also created for auxiliary units, such as districts or housing 
estates. One of the examples is district senior citizens’ councils established in 
Warsaw. This is certainly justified by the size of the city in whose districts the 

7 It is also worth paying attention to the critical analyses of the legitimacy of the existence 
and functioning of senior citizens’ councils, expressed e.g. by Marek I. Mączyński, Komentarz do 
art. 5 (c) ustawy o samorządzie gminnym, (in:) P. Chmielnicki (ed.), Ustawa o samorządzie gmin-
nym. Komentarz, Warszawa 2013, Lex/el.

8 K. Starzyk, Co gminom po radach seniorów, co seniorom po radach? Jak się samorządzić? 
“Instytut Idei” 2014, pp. 76–77.

9 M. Kubiak, Gminne rady seniorów z perspektywy lokalnej polityki senioralnej, “Wrocław-
skie Studia Politologiczne” 2018, No. 25, pp. 104–105.
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number of inhabitants is equivalent to (or even exceeds) the population of an 
average municipality.

Researchers analysing senior citizens’ councils as a tool for civic participa-
tion distinguish several basic and essential, closely related features that distin-
guish these bodies from other entities associating elderly people or acting on their 
behalf.10 Firstly, the significance of senior citizens’ councils in the process of 
managing public policies is determined by the functions they perform as councils 
of seniors are consultative, advisory and initiating entities. In the literature on the 
subject, it is rightly stated that these adjectives describe the functions of munici-
pal senior citizens’ councils.11 

That is why the tasks that individual senior citizens’ councils fulfil are spec-
ified in their statutes. In the analysed statutes of councils of seniors, the most 
common tasks are: 

● adopting the bylaw of the council and its amendments;
● cooperation with the municipal authorities in meeting important expecta-

tions and needs of the elderly;
● presenting opinions on matters concerning seniors to the authorities by 

adopting resolutions or positions, including expressing opinions on draft 
resolutions;

● initiating and promoting social, educational, cultural, sports, recreational, 
ecological and charitable activities, including applying to municipal coun-
cils for undertaking a legislative initiative by authorised entities; 

● cooperation with municipal councils for seniors, non-governmental organ-
isations, senior clubs, universities of the third age, municipal senior citi-
zens’ councils and entities acting for the benefit of the elderly. 

Analysing the tasks of senior citizens’ councils in the context of their role in 
the cycle of public policies, the individual functions performed by them can be 
located at individual phases of the cycle of public policies.

10 M. Czech, T. Mróz, A. Wyszkowski, D. Wyszkowska, Economic and Legal Instruments of 
Local Senior Policy in the Level of Municipalities Submitted, “European Research Studies Jour-
nal” 2020, No. 21 (2), pp. 557–576.

11 W. Borczyk, N. Jachimowicz, W. Nalepa, Rady seniorów w praktyce – wybrane zagadnie-
nia, Fundacja Europejski Instytut Rozwoju Obywatelskiego, Nowy Sącz 2014, pp. 23–25; R. Mę-
drzycki, Funkcje gminnych rad seniorów, “Ruch Prawniczy, Ekonomiczny i Socjologiczny” 2017, 
No. 3, 121.
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Figure 1. Location of the functions of senior citizens’ councils in the cycle of public 
policies
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Source: own study.

Thanks to their institutional basis, councils of seniors play the role of a formal 
partner in the dialogue between the community and the local authority. As active 
stakeholders, seniors systematically increase their impact on the public sphere 
by engaging in the formalised structure of social participation. It is worth noting 
that senior citizens’ councils are relatively new actors in the governance process, 
but they systematically extend their role in the process of shaping public policies. 

It is important that the councils of seniors play an initiative role. The initia-
tive function largely concerns the co-organisation of local activities addressed to 
the elderly. It gives the council an opportunity to submit its own ideas for activi-
ties for the elderly, thus broadening the perspective of local authorities by adding 
the specific needs of this social group. It is performed in various ways and can 
also be combined with a diagnosis of the needs of the elderly in the municipality. 
When analysing the initiative function, attention should also be paid to the inte-
gration of various organisations and environments supporting the elderly in the 
municipality. 

All entities acting for the benefit of seniors can participate in the process of 
creating and implementing public policies as part of the social consultation pro-
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cess. However, the council of seniors is entitled to submit applications to author-
ised bodies to take a legislative initiative.12 This is a function that places the 
council of seniors in the phase of initiating political activities. The legislative ini-
tiative is a political and legal tool that allows the senior council to directly influ-
ence the policy of the municipality. As such, the legislative initiative belongs to 
the catalogue of participatory tools with by far the greatest impact. The successful 
legislative initiative of the council of seniors leads to a change in the legal order in 
the municipality. At this stage, the cooperation of communities and organisations 
supporting the elderly is important. In such a case, the council of seniors can be 
an effective link between their activities and turn their particular interests into 
common solutions.13 

The consultative function means the possibility of giving opinions on local 
law acts, local strategies, development programmes, draft resolutions put for-
ward by municipal authorities and undertakings or investments concerning issues 
important not only to the elderly but also to all residents. Fulfilment of this func-
tion means that the municipal authorities obtain information and acquire knowl-
edge as to the position of local society on the subject covered by the opinion.14 
What is important, however, is that “the results of the consultations carried out 
by the municipality authorities, apart from the cases clearly indicated in legal 
provisions, are not binding”.15 As Radosław Mędrzycki16 notes, it seems that each 
municipal local government body as well as the senior council itself can request 
such consultations. As part of its consultative function, the municipal council of 
seniors should be a substantive partner for local government authorities, express-
ing opinions on matters submitted to it that are important from the point of view 
of the functioning of seniors in the local community. However, the position of 
the municipal senior council taken in the cases submitted to it is not binding (as 

12 A group of residents can also propose legislation. In January 2018, the amendment to the 
Act on Municipal Self-Government introduced Art. 41a, which granted a group of residents of the 
municipality the possibility of bringing forward resolutions (similar solutions were introduced to 
the systemic acts on the county and the voivodship self-government). The legislator specified that 
in a municipality having up to 5,000 inhabitants such a group must consist of at least 100 residents 
eligible to vote in municipal council elections, in a municipality having up to 20,000 inhabitants 
– at least 200 people and in a municipality having up to 200,000 inhabitants – at least 300 people.

13 E. Gulińska, Communal Seniors Council as an Institution of Social Participation in Local 
Government, “Studia Iuridica Lublinensia” 2020, vol. XXIX, No. 1, pp. 104–105.

14 M. Augustyniak, A. Barczewska-Dziobek, J. Czerw, G. Maroń, A. Wójtowicz-Dawid, 
Gminne rady seniorów – wykładnia przepisów i efekty ich stosowania. Wzory i schematy działań, 
Wolters-Kluwer S.A., 2016, pp. 79–80.

15 M. Augustyniak, A. Barczewska-Dziobek, J. Czerw, G. Maroń, A. Wójtowicz-Dawid, 
Gminne rady seniorów – wykładnia przepisów i efekty ich stosowania. Wzory i schematy działań, 
Wolters-Kluwer S.A., 2016, p. 81.

16 R. Mędrzycki, Funkcje gminnych rad seniorów, “Ruch Prawniczy, Ekonomiczny i Socjo-
logiczny” 2017, No. 3, p. 125.
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emphasised above) – the final decision is always made by the competent authori-
ties of the municipality. 

The advisory function enables the council of seniors to participate constantly 
in the political decision-making process. It concerns not only passing comments 
and suggestions as to the activities of the municipality in matters related to seniors 
but also advising on all matters that are taken up by the municipal council. The 
legislator recognised the potential of the group, which is the municipal council of 
seniors, its expertise, and gave it the right to advise municipal organisational units 
on handling municipal tasks.17 Councils of seniors are established to participate 
in the decision-making process regarding activities strategic for the benefit of the 
local community. The advisory function they perform consists in giving opinions 
on draft resolutions concerning, e.g. matters of seniors in the municipality, partic-
ipation in the municipal council meetings and ongoing work for the municipality. 
This means, therefore, that senior citizens’ councils are placed at the stage of 
making political decisions regarding the shape of public interventions in the form 
of strategies or initiatives. 

From the perspective of public governance, the inclusion of institutional-
ised entities seems easier than the involvement of individual actors in the deci-
sion-making process. It is worth noting that seniors as a social group play an 
increasingly important role in the process of governance. As research on various 
forms of governance shows, organised participation brings much greater effects 
in the process of creating public policies, which is why the European Union rec-
ommends supporting institutionalised forms of civic participation. It is based on 
the assumption that citizens and other stakeholders play an active role in political 
processes at all stages of the policy cycle, which may also result in the formalisa-
tion or institutionalisation of a process of civic participation in public governance. 

4. OPERATION AND ROLE OF SENIOR CITIZENS’ COUNCILS 
IN LOCAL POLICIES

What is the role of senior citizens’ councils in local policies in Poland and 
are they significant in this policy today? Both the role of such councils and their 
importance in public policy are manifested in the functions they perform. The aim 
of the conducted research was, among others, to update the state of knowledge on 
the operation of senior citizens’ councils in Poland in the context of the functions 
assigned to them. The collected empirical material (from the 14 surveyed councils 

17 M. Augustyniak, A. Barczewska-Dziobek, J. Czerw, G. Maroń, A. Wójtowicz-Dawid, 
Gminne rady seniorów – wykładnia przepisów i efekty ich stosowania. Wzory i schematy działań, 
Wolters-Kluwer S.A., 2016, p. 82.
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of seniors) proves that distinguishing the advisory function from the consultative 
function poses some problems for members of senior citizens’ councils, as they 
often equate the consultative function with the advisory one. Nevertheless, it is 
worth differentiating the tasks they perform within the respective frameworks. 

The specificity of the advisory function of senior citizens’ councils is 
expressed in the constant participation of the representatives of senior citizens’ 
councils in the meetings of the municipal council, as well as in the involvement in 
the work of working teams. In five of the surveyed municipalities, representatives 
of senior citizens’ councils regularly participate in all sessions of the municipal 
council. What is more, they pointed out that the council of seniors is invited every 
time to participate in the work of the municipal council. In three municipalities, 
the advisory function was performed incidentally, which involved participation 
in the sessions of the municipal council devoted to strategic activities related to 
its development. In other cases, representatives of councils of seniors did not take 
part in the work of the municipal council. Some of the surveyed members of the 
councils stated that they did not join the work of the municipal council because 
they were not invited to it. 

More than half of the surveyed senior citizens’ councils perform consultative 
functions in their municipality. In turn, only in one of them, the senior council 
receives all the resolutions of the municipal council for evaluation. In the remain-
ing ones, this function largely consists in giving opinions on initiatives addressed 
to seniors, such as co-financing various types of activities, classes and workshops 
(or installation of benches in public space), also relating to all residents (e.g. con-
struction and renovation of public utility infrastructure). The advisory and con-
sulting capacity of senior citizens’ councils also encompasses consulting issues 
strategic for the development of the municipality. Three of the surveyed senior 
citizens’ councils indicated their participation in giving opinions about strategic 
documents, such as the senior policy programme, the municipal senior card pro-
gramme, the resolution on the spatial development plan and the budget resolution. 

It is worth paying attention to one of the statements of a senior citizens’ coun-
cil representative from the Opolskie Voivodship, who stated that the municipal 
authorities do not provide the senior council with matters for consultation because 
the senior citizens’ council is too active and comes up with new initiatives that 
bring specific effects for seniors only. In the context of this statement, it is worth 
noting that the representative of the senior citizens’ council mentioned the imple-
mentation of initiatives addressed to seniors, including the creation of a senior 
club, providing senior organisations with rooms in the town hall and preparing 
assumptions for a long-term programme for seniors. It may, therefore, seem that 
the role of the senior citizens’ council as an advisory and consultative body is 
underestimated by its members in this case. Moreover, to obtain a more com-
plete picture of the situation, another statement of a representative of this council 
should be quoted, according to which invitations to every session [of the munici-
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pal council] are sent to it, but during the 2 terms of office of the Senior Council, 
senior policy was not mentioned at all. 

Slightly fewer than half of the surveyed senior citizens’ councils did not 
receive any project for consultation, nor were they asked for any opinion on the 
initiatives undertaken by the municipality. In the statement of one of the members 
of the senior citizens’ council in the Pomeranian Voivodship, bitterness can be 
heard when he states that the municipal authorities do not expect any consulta-
tions or opinions; the consultative and advisory role is rather dead. The identical 
opinion was expressed by a representative of one of the senior citizens’ councils 
in the Opolskie Voivodship who pointed out that the municipal authorities do 
not look forward to any consultations and opinions from it [the senior citizens’ 
council].

Nevertheless, the conducted research showed that the consultative or advi-
sory function is performed by senior citizens’ councils in relation to entities other 
than the municipal council. Senior citizens’ councils perform, for example, a con-
sultative function in relation to seniors living in a given town. Most often, it is 
carried out through direct contact with seniors in the municipality (13), senior 
councillors’ office hours for seniors (9) and cooperation with non-governmental 
organisations (9). 

On the basis of the research, it can also be concluded that the advisory function 
is performed towards other entities, including, in particular, non-governmental 
organisations and nursing homes. Most (12) senior citizens’ councils constantly 
cooperate with these entities, sharing information and experience with them. Half 
(7) collaborate with the police and slightly fewer (6) with schools and parishes. 
The answers also pointed to permanent participation in the work of municipal 
libraries or culture houses (7 councils). It seems, therefore, that senior citizens’ 
councils are advisory bodies for many entities at the local level. At this point, it 
is worth emphasising the potential of senior citizens’ councils, which are ‘links’ 
between local authorities and other entities, e.g. senior organisations. 

Importantly, each of the surveyed councils of seniors showed commitment: 
it proposed various types of actions that the municipal authorities could take to 
improve the quality of life of residents – not only seniors. However, there is no 
dependence indicating that senior citizens’ councils are omitted by the municipal 
council. This is evidenced by the fact that some senior citizens’ councils that indi-
cated that they did not perform any consultative and advisory functions, managed 
to effectively present their proposals of initiatives to the municipal authorities and 
the expected result was achieved. One of the senior citizens’ councils revealed 
that all the projects initiated by it were implemented by the municipal authorities. 
This means, therefore, that the lack of the consultative and advisory function does 
not preclude the effective fulfilment of the initiative function. 

Out of 14 surveyed councils of seniors, only one indicated that none of the 
initiatives suggested by it since its establishment had been implemented by 
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local authorities. Namely, the senior citizens’ council wanted to initiate the cre-
ation and financing of senior clubs in several places in the city, the creation of 
a day-care home, maintaining the operation of the local activity centre (after the 
previously completed project) and the construction of a columbarium at the cem-
etery. However, none of these initiatives was supported by the municipal coun-
cil. Importantly, in the case of this board, no consultation or advisory activities 
were undertaken either. A representative of the council said that in his opinion 
the council was virtually of little importance for seniors, city councillors and 
municipal authorities. The basic purpose for which the council was established 
(i.e. consultative and advisory) was not utilised. Moreover, the representative 
of this senior citizens’ council stated that the members of the council were not 
ready to act as organisers of activities such as festivals, feasts, etc. Perhaps a 
different composition of the council would change that attitude. Therefore, it 
is worth pointing out in this context that the effectiveness of activities under-
taken by the senior citizens’ council depends not only on its importance for the 
municipal authorities but also on its composition, commitment, willingness and 
capability to act. 

The other surveyed senior citizens’ councils can boast of effectiveness in 
the fulfilment of the initiative function. It turns out that members of senior citi-
zens’ councils are people interested in both the development of their municipality 
and the establishment of schemes aimed at seniors. It is noteworthy that each of 
the surveyed councils took steps to implement various types of initiatives. Both 
councils with several dozen members and those consisting of only a few people 
(functioning in large urban townships as well as in small rural municipalities) are 
active in this respect. Therefore, the initiative function of senior citizens’ councils 
does not depend on the number of its members or the size of the municipality. At 
the same time, the results of empirical research showed that all ventures initiated 
by councils of senior (and carried out by municipal authorities) were considered 
by them to be their greatest successes. This means that the effectiveness of the 
fulfilment of the initiating function is perceived by the representatives of the sur-
veyed senior citizens’ councils as a certain indicator of success and a measure of 
the role they play in local policies. 

Only one representative of the council of seniors, in which neither the consul-
tative and advisory functions nor the initiative function were performed, consid-
ered the organisation of a conference on the situation of seniors in the municipality 
a success, the only effect of which was the installation of more benches in parks 
and streets. What is more, he expressed the opinion that no other actions pos-
tulated in the post-conference conclusions had been taken. A detailed analysis 
shows that the conference was organised before the COVID-19 pandemic and the 
senior citizens’ council did not return to its previous level of activity after this 
difficult period. It was pointed out that the reason for this state of affairs was the 
psychophysical condition of the members of our council. 
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In the context of the performance of the functions assigned to the councils of 
seniors, it is also worth emphasising the experience and knowledge of its mem-
bers about the situation of the elderly in particular. The advisory and consultative 
functions cannot be effectively performed without being familiar with the situa-
tion of the elderly. It is therefore important to indicate that in the surveyed munici-
palities almost all senior citizens’ councils (13) monitor the situation of the elderly 
in various forms, from information meetings with representatives of senior organ-
isations to weekly seniors’ office hours, during which conclusions, comments and 
proposals regarding life in the municipality are recorded. It is also worth pointing 
out an innovative solution introduced in one of the surveyed municipalities. When 
asked about the method of monitoring the situation of the elderly by the council 
of seniors, its chairman replied: [thanks to] the operating Telephone of Kindness, 
we receive a lot of important information. 

In the conducted research, representatives of senior citizens’ councils high-
lighted the importance of the functioning of the council of seniors as an advisory, 
consultative and initiative body for the municipal council, which, however, often 
remains at the declarative level. The discrepancy between what is expected from 
councils of seniors and their actual functioning is large in many municipalities. 
In the opinions of some representatives of senior citizens’ councils, doubt about 
the agency or the possibility of influencing the decisions made by the municipal 
authorities can be heard. Although there are also opinions indicating the possi-
bility of implementing the proposals by municipal councils in various forms, it 
seems to be positively correlated with the decisive action and leadership skills of 
the chairpersons of municipal councils of seniors. 

5. CONCLUSION

Participation is now playing an increasingly important role in the formula-
tion of public policies, at the international, national, regional and local levels. 
The practical implementation of an effective governance process highlights the 
special role of institutionalised forms of civil society in this case. One of them is 
senior citizens’ councils, which are important actors in the decision-making pro-
cess in the field of public policies at the local and regional levels. The activity of 
elderly people in the social, economic and political spheres is likely to increase. 
Institutionalised forms of political activity will probably develop, becoming (to 
a greater extent) part of the new institutional architecture of public governance. 
World examples show the existence of this type of actors also at the national level 
(e.g. the national councils of seniors in Germany or Canada). In Poland, for over 
10 years, we have witnessed the constitution of these bodies, especially at the 
local level, but more and more senior citizens’ councils are also formed at the 
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regional level. Perhaps in the future, a national senior citizens’ council will also 
be established, although it is likely that due to institutional and organisational 
conditions, the local level of influence of senior citizens’ councils will remain the 
domain of the Polish model of public governance. 

 Nevertheless, the empirical research shows that the activities of senior citi-
zens’ councils in Polish municipalities encounter many difficulties. There is lack 
of full understanding of the role that such bodies should play in the political deci-
sion-making process. In many cases, the misunderstanding seems to be mutual: 
both among members of senior citizens’ councils and representatives of munici-
pal councils, village mayors or town mayors. Just like in any other case, statutory 
provisions will remain dead if they do not meet a real need and do not respond to 
the situation in Polish regions. 
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Abstract

This publication addresses the issue of protection of the interests of third parties 
(neighbors) in proceedings concerning the maintenance and use of building structures 
under the Polish Construction Law. The outcome of such proceedings is of interest not 
only to the addressees of the decisions made, i.e. the owners or operators of building 
structures but also to third parties (neighbors) whose interests may be affected. Therefore, 
the paper presents an attempt to assess whether the interests of such persons are protected 
in proceedings concerning the use and maintenance of building structures and if so, 
what is the form of this protection, and what subjective and objective criteria determine 
the protection provided to third parties. In addition, the principles and legal provisions 
that make up this protection are presented, and as a result, it is determined whether they 
guarantee the implementation appropriate for the constitutional standards of a democratic 
law-abiding state.1

1 This publication is part of an unpublished doctoral dissertation entitled “Protection of 
third-party interests in Polish Construction Law”, defended at the Faculty of Law of the University 
of Białystok, Poland. 
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PRELIMINARY COMMENTS

Following Article 61(1) in conjunction with Article 5(2) of the Act of 7 July 7 
1994 Construction Law,2 the owner or manager of a building structure is obliged 
to maintain and use the structure in accordance with its purpose and environmen-
tal protection requirements, as well as maintain its proper technical and aesthetic 
condition, not allowing excessive deterioration of its functional properties and its 
operating condition, in particular, in the scope related to the requirements referred 
to in Article 5(1)(1-7) of the Construction Law. The same entities are obliged 
to ensure, by exercising due diligence, safe use of the building structure in the 
event of external factors affecting the structure, associated with human activity 
or forces of nature, which include lightning, seismic shocks, strong winds, intense 
precipitation, landslides, ice phenomena on rivers, seas, lakes and reservoirs, fires 
or floods, which cause damage to the building structure or an imminent threat of 
such damage, and one which may cause a threat to human life or health, the safety 
of property, or the environment.3 Therefore, it can be considered that the legis-
lator has set limits within which building structures may be used and maintained 
without the obligation to obtain new administrative decisions.4 

It has been accepted in the judgments of administrative courts that the term 
‘maintenance of building structures’ must be understood as keeping such struc-
tures in good working order and an undeteriorated, sound condition according 
to their functions.5 On the other hand, the concept of ‘use of a building struc-

2 Journal of Laws of 2022, item 88, as amended; hereinafter referred to as the Construction 
Law.

3 See: Article 61(2) of the Construction Law.
4 Cf.: A. Kosicki, (in:) M. Wierzbowski, A. Plucińska-Filipowicz (ed.), Prawo budowlane. 

Komentarz [Construction Law. A commentary], Warsaw 2021, p. 839.
5 Cf.: Judgment of the Provincial Administrative Court in Wrocław of 19 November 2015, 

ref. II SA/Wr 494/15, CBOSA.
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ture’ is similar to the much broader civil-law concept of ‘use of a thing’.6 The 
legislator also does not define the phrase “not allowing excessive deterioration 
of the functional properties and operating condition of a building structure”. 
According to E. Janiszewska-Kuropatwa, it can be assumed that the relevant 
activities, carried out in this regard by the entities specified in Article 61(1 and 
2) of the Construction Law and based on technical and construction standards 
and the principles of technical knowledge, should ensure the use of a building 
structure during the period provided for in the building design and during its 
construction, while meeting the requirements referred to in Article 5(1) of the 
Construction Law. These requirements are primarily concerned with ensuring 
structural and fire safety, adequate hygiene and health conditions, environmen-
tal protection, protection against noise and vibration, as well as energy con-
servation and adequate thermal insulation of partitions. They should be taken 
into account in the building design and during the construction of the building 
structure in a manner specified in the relevant standards, especially technical 
and construction standards, and in accordance with the principles of technical 
knowledge.7 Thus, in the case of failure to fulfill the obligations referred to in 
Article 61(1) in conjunction with Article 5(2) and Article 61(2) of the Construc-
tion Law, they are specifically legally defined in an administrative decision 
issued by the construction supervision authorities pursuant to Articles 66 to 68 
of the Construction Law. The judgments of administrative courts also note the 
need to distinguish between cases where an inadequate technical condition of 
a building is related to the negligence of its owner where the owner can take 
action to correct the irregularities found, and cases where an inadequate tech-
nical condition of a building is the result of construction work carried out by 
another entity on a neighboring property.8

Depending on the situation, the legislator has assigned tasks and competen-
cies to the construction administration bodies that are related to the supervision 
of building structures that pose a threat to the interests protected by the Con-
struction Law. This is manifested in the ability of these authorities to issue deci-
sions restricting or excluding the use of building structures and imposing specific 
obligations on owners or operators of building structures. This is because other 
events related to human action or forces of nature that determine the obligations 
set forth in this provision may take place. Therefore, depending on the facts of the 
case, one of the proceedings referred to in Articles 66 to 68 may be initiated, such 

6 Cf.: Judgment of the Supreme Administrative Court of 14 December 2010, ref. II OSK 
1914/09, CBOSA; Judgment of the Supreme Administrative Court of 24 November 2011, ref. II 
OSK 1668/10, CBOSA.

7 Cf.: E. Janiszewska-Kuropatwa, (in:) Z. Niewiadomski (ed.), Prawo budowlane. Komen-
tarz [Construction Law. A commentary], Warsaw 2009, pp. 608-609.

8 Cf.: Judgment of the Supreme Administrative Court of November 14, 2014, ref. II OSK 
2193/13; judgment of 13 February 2020, ref. II OSK 180/18 - CBOSA.
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as an order for the elimination of irregularities found in a building structure dur-
ing the process of its maintenance, an order to demolish an unused or unfinished 
building structure, or an order to vacate or take a building structure out of service. 
The outcome of these proceedings may be of interest to third parties (neighbors). 
At the same time, in the Construction Law doctrine, third parties are considered 
to be natural persons, legal entities, community organizations, and entities with-
out legal personality that may or do suffer any restrictions in connection with or 
as a consequence of investment project activities.9 

ELIMINATION OF IRREGULARITIES FOUND IN A BUILDING 
STRUCTURE

The first of the aforementioned proceedings concerns the imposition of an 
order by a competent construction supervision authority against the owner or 
operator of a building structure to eliminate the irregularities found. This order 
must specify a deadline for the fulfillment of this obligation and is issued if it is 
found that the building structure may endanger the life or health of people, or the 
safety of property or the environment, or is used in a manner that endangers the 
life or health of people, or the safety of property or the environment, or is in an 
inadequate technical condition, or its appearance uglifies the surroundings.10 The 
same authority orders, also by way of a decision, the elimination of the effects of 
any interferences or violations, or the restoration of the previous condition in the 
event of identification of interferences or violations of the requirements applicable 
to a building structure that are not justified by technical or use considerations, the 
nature of which prevents or significantly impedes its use for residential purposes, 
and such a decision is immediately enforceable and may be announced orally.11 
In the event of the occurrence of any of the prerequisites justifying the issuance 
of an order for the elimination of such effects, the authority is not so much enti-
tled as it is obliged to issue an appropriate decision. In such cases, the interests 
of third parties may be affected by the impacts on their properties. Therefore, 
it is important to examine whether these interests are protected at this stage of 
the construction process and if so, what form the protection takes and whether it 
guarantees implementation that is appropriate for the standards of a democratic 
law-abiding state.

 9 See: S. Jędrzejewski, Proces budowlany zagadnienia administracyjno-prawne [Construc-
tion process – administrative-law problems], Bydgoszcz 1995, pp. 37-38.

10 See: Article 66 (1) of the Construction Law. 
11 See: Article 66 (1a) of the Construction Law.
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Sławomir Serafin expressed the view that the purpose of introducing this 
institution into the Construction Law system is that its application should result 
in ensuring the proper and safe technical condition of all building structures 
and their use in a manner that does not endanger the protected interests indi-
cated in the law (therefore, the circumstances that lead to situations that meet 
the above prerequisites are irrelevant). The quoted author adds that it is irrele-
vant whether the competent construction supervision authority intervenes with 
respect to a building structure whose construction does not require a building 
permit decision or a notification.12 The authority adjudicating the case has no 
right to investigate the causes of the building’s inadequate technical condition, 
nor can it investigate who is responsible for the condition found. According to 
the SAC, the imposition of an obligation to eliminate the irregularities found 
can also in no way be linked to the reasons giving rise to the grounds for apply-
ing the order. The application of the order is also not affected, according to that 
Court, by whether and to what extent the addressee of the decision is guilty of 
the occurrence of the prerequisites obliging the competent construction super-
vision authority to initiate the proceedings and to end them with the issuance of 
an appropriate order.13 

According to S. Serafin, the Construction Law also does not specify the 
content of a decision ordering the elimination of identified irregularities and, 
depending on the findings, the construction supervision authority may order, for 
example, the performance of appropriate construction works, the use of the build-
ing structure in accordance with its intended use, or equipping of the building 
structure with technical devices that reduce its nuisance to the surroundings.14 
However, in a decision ordering the elimination of the irregularities found, the 
competent authority may prohibit the use of a building structure or a part thereof 
until the irregularities are eliminated, if it is found that it may endanger the life or 
health of people, or the safety of property or the environment, or is used in a man-
ner that endangers the life or health of people, or the safety of property or the 
environment, or is in an inadequate technical condition. The decision to prohibit 
the use of a building structure is immediately enforceable and may be announced 
orally, if the first two prerequisites are found to be present.15

12 Cf.: S. Serafin, Zagadnienia techniczne w prawie budowlanym [Technical issues in the 
construction law], Warsaw 2005, p. 205.

13 Cf.: Judgment of the Supreme Administrative Court of 2 December 2015, ref. II OSK 
838/14, CBOSA. 

14 Cf.: S. Serafin, Zagadnienia techniczne… [Technical issues…], pp. 204-205.
15 See: Article 66 (2) of the Construction Law.
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According to the position presented in the case law16 and literature,17 the 
party in cases related to the supervision of building structures that pose a threat 
to the interests protected by this law can only be the owner or the operator of the 
building structure in relation to which the activities are carried out. The legitimate 
interests of third parties would not be protected in proceedings concerning the 
maintenance and use of a building structure, because by the Act of 27 March 2003 
amending the Construction Law and certain other laws, the legislator changed 
the content of both Article 5 and Article 61 in such a way that the premise man-
dating the protection of the legitimate interests of such persons in this type of 
proceedings was excluded. Thus, any entity other than the owner or operator of 
the building structure for which the listed activities are carried out, as referred 
to in Article 66 of the Construction Law, would only have a factual interest in 
a specific resolution of the case, which, if these persons file a notice, is initiated 
ex officio and conducted without the participation of these persons as parties to 
the proceedings. At the same time, there is no obstacle for third parties, if they 
believe that there are irregularities related to the maintenance or use of a building 
structure located in their neighborhood, to seek protection under civil law. 

Administrative courts accept that there may be exceptions to the above-
mentioned rule for determining the set of parties to proceedings conducted 
under Article 66 of the Construction Law in specific, individual cases in 
situations where the proceedings for the elimination of identified irregular-
ities of a building structure and the resulting obligations of the owner of the 
building structure affect the legal interests of other persons. In my opinion, 
this situation was most accurately presented by the Supreme Administrative 
Court in its judgment of 29 May 2019.18 In the opinion of that Court, it 
should be emphasized that the participation of third parties in proceedings 
that concern the maintenance and use of a building structure is of an excep-
tional nature, which may be the case when the building structure, due to 
its broadly defined inadequate technical condition, affects the exercise of 

16 Cf.: Judgments of the Supreme Administrative Court of 4 July 2007, ref. II OSK 999/06, 
LEX No. 366267; of February 10, 2011, ref. II OSK 286/10, CBOSA; of 1 March 2012, ref. II OSK 
2444/10, CBOSA; and of May 12, 2016, ref. II OSK 2111/14; judgment of the Provincial Adminis-
trative Court in Wrocław of 26 February 2009, ref. II SA/Wr 433/08, CBOSA; judgment of the Pro-
vincial Administrative Court in Cracow of 16 April 2010, ref. II SA/Kr 541/09; judgments of the 
Provincial Administrative Court in Wrocław of 16 July 2009, ref. II SA/Wr 173/09; and of 29 June 
2009, ref. II SA/Wr 217/09; judgments of the Provincial Administrative Court in Warsaw of 18 
May 2010, ref. VII SA/Wa 2337/09; of 18 March 2010, ref. VII SA/Wa 2382/09; and 12 January 
2010, ref. VII SA/Wa 1165/09; and judgment of the Provincial Administrative Court in Gliwice of 
8 October 2008, ref. II SA/Gl 297/08 - unpublished.

17 Cf.: Z. Kostka, Prawo budowlane. Komentarz [Construction Law. A commentary], Gdańsk 
2007, pp. 32-33.

18 Judgment of the Supreme Administrative Court of 29 May 2019, ref. II OSK 1257/18, 
CBOSA.
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their property rights. However, the participation of third parties in such pro-
ceedings requires the demonstration of a legal interest within the meaning 
of Article 28 of the Code of Administrative Procedure and, therefore, must 
be derived from a provision of substantive law, i.e. a legal norm that pro-
vides the basis for establishing a right or obligation existing under admin-
istrative law. A legal interest is a personal, concrete, and currently legally 
protected interest that can be pursued on the basis of a specific provision 
and is directly related to the party’s individually and legally protected sit-
uation. At the same time, the derivation of legal interest in administrative 
proceedings from the norms of substantive civil law is allowed only in the 
event of an existing link between the rights arising under civil law and 
the norms of substantive administrative law (including the Construction 
Law). This is because the mere possession of legal title to plots of land 
that are adjacent to a building structure in no way refers to a provision of 
universally binding substantive law, on the basis of which the action of the 
authority, in the form of an administrative decision imposing an order to 
eliminate identified irregularities, can be effectively demanded. Accord-
ing to the Supreme Administrative Court, to successfully derive the exist-
ence of a legal interest, it is therefore necessary to demonstrate a legal link 
between the situation of a given entity and a particular legal norm. The 
source of such a legal interest may be, in particular, the norms related to the 
ownership right (Article 140 et seq. of the Civil Code), if the person holding 
legal title to real estate adjacent to a building whose technical condition is 
questioned indicates a specific circumstance that causes harm to his or her 
individual interest and the legal provision that authorizes him or her to act. 
A similar view has also been presented in other judgments,19 as well as by 
A. Fronczak.20 Of note is the view expressed by the Provincial Adminis-
trative Court in Gliwice in its judgment of 15 November 2012.21 The court 
held that the Construction Law does not define a party to the proceedings 
in proceedings held before construction supervision authorities either under 
Articles 48 to 51 of that law, or under Article 61 et seq., as the legislator did 

19 Cf.: Judgments of the Supreme Administrative Court of 11 July 2012, ref. II OSK 713/11; of 
20 September 2013, ref. II OSK 986/12; and of 2 December 2015, ref. II OSK 720/14; judgment of 
the Provincial Administrative Court in Poznań of 26 January 2017, ref. IV SA/Po 631/16, CBOSA; 
judgment of the Supreme Administrative Court in Gorzów Wielkopolski of 19 December 2019, 
ref. II SA/Go 734/19; judgment of the Provincial Administrative in Cracow of 27 November 2019, 
ref. II SA/Kr 1087/19; and judgment of the Supreme Administrative Court of 28 May 2020, ref. II 
OSK 2517/19, CBOSA.

20 Cf.: A. Fronczak, Udział osób trzecich (sąsiadów) w postępowaniach z zakresu utrzymania 
obiektów budowlanych [Participation of third parties (neighbors) in proceedings concerning the 
maintenance of building structures], “Kwartalnik Prawa Publicznego” 2015, No. 1, p. 81.

21 Cf.: Judgment of the Provincial Administrative Court in Gliwice of 15 November 2012, 
ref. II SA/Gl 922/12, CBOSA.
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in the case regarding the issuance an occupancy permit (Article 59(7) of the 
Construction Law). Admittedly, both Article 52 and Article 61 of the Con-
struction Law list the set of entities to whom injunctions arising from the 
requirements of the Construction Law should be addressed, but this does 
not mean that this is also the definition of a party to such proceedings. This 
conclusion is confirmed by the wording of Article 59 (7) of the Construc-
tion Law. According to the court, in other proceedings before construction 
supervision authorities, including proceedings concerning the maintenance 
and use of a building structure, the attribute of a party is regulated by the 
provision of Article 28 of the Code of Administrative Procedure, which 
refers to the category of legal interest. 

In my opinion, it is not possible to support the position put forward in part 
of the case law that the change in the content of Article 5 (2) and Article 61 of 
the Construction Law, introduced by the Act of 27 March 2003 amending the 
Construction Law and amending certain other laws, justifies the assumption that 
entities other than the owner and operator are eliminated from the administra-
tive proceedings conducted under Article 66 of that law (which is undoubtedly 
included in the part concerning the maintenance of building structures). Article 66 
lacks an explicit regulation analogous to that found, for example, in Article 59 (7), 
which specifies that only the owner can be a party to proceedings concerning 
an occupancy permit. Also, the current provisions of Articles 5 (2) and 61 of 
the Construction Law do not authorize such a far-reaching interpretation, which 
even leads to the violation of Articles 21 (1) and 64 of the Polish Constitution, by 
allowing the imposition of obligations by way of a decision without ensuring the 
participation of third parties whose legal interests should be protected primarily 
by allowing them to participate in administrative proceedings. This is because it 
is difficult to accept situations where, if the competent construction supervision 
authority finds that an existing building structure may endanger the life or health 
of people, or the safety of property, or is used in a way that endangers the life or 
health of people, or the safety of property, or is in an inadequate technical condi-
tion, a ‘third party’ would not be able to assert his or her rights or obtain protec-
tion of his or her interests in such proceedings. 

An analysis of the case law discussed above shows that in the aforementioned 
cases, the courts considered the impacts on neighboring properties consisting in, 
among other things, flooding, shading, penetration of excessive noise, vibration, 
and unpleasant odors, deprivation or restriction of the use of water, sewer sys-
tems, electricity, as well as heat, and even restriction of access to the property 
owned by such persons, as a legitimate interest of third parties to be protected. 
Only those impacts that have arisen or may arise in connection with the occur-
rence of the prerequisites referred to in Article 66 (1) and Article 66 (1a) of the 
Construction Law, and may hinder or prevent third parties from exercising their 
fundamental right – the right to property, are subject to protection. Therefore, it 



 PROTECTION OF THIRD-PARTY INTERESTS... 485

can be concluded that these impacts were created during the construction process 
and are relevant to the Construction Law as a public law. In addition, accord-
ing to W. Szwajdler, in the wording of Article 5 (2) of the Construction Law, 
the legislator admittedly used the phrase ‘in particular’, thereby not definitively 
excluding the obligation to take into account the requirement of Article 5(1 )(9) 
of that law, although the lack of explicit reference to that standard while referring 
to Article 5(1)(1-7) causes unnecessary doubts in interpretation.22 On the other 
hand, according to A. Ostrowska, there is no rational explanation for respecting 
the interests of third parties only up to the stage of construction of the building, 
because after the completion of construction works, at the start of the use of the 
building and its maintenance, these people may also face potential hazards.23 It 
should be noted that during the use of a building structure, not only potential haz-
ards to third parties may arise, but even real violations of their rights that require 
interference by a construction supervision authority, and common courts of law 
do not seem competent to assess whether these are violations of the Construction 
Law, especially when the user of a building structure claims that he or she main-
tains and uses it in a condition consistent with the obtained building permit or 
notification.

The validity of the above statement is also evidenced by the wording of the 
provisions of the Regulation of the Minister of Interior and Administration of 
16 August 1999 on the technical conditions of use of residential buildings.24 Sec-
tion 1 of that Regulation specifies the technical conditions for the use of residen-
tial buildings, together with their associated systems and technical equipment, 
hereinafter referred to as ‘buildings’. On the other hand, section 2 (5 and 7) of 
the Regulation specifies conditions that are intended to ensure the possibility 
of rationalizing the consumption of water and energy media in accordance with 
the requirements of the users of the dwellings, but in a manner that does not vio-
late the interests of third parties and does not cause deterioration of the functional 
and technical characteristics of the building and its related equipment (item 5), 
and the protection of the legitimate interests of third parties (item 7). This means 
that the legitimate interests of third parties must also be protected during the use 
of residential buildings. Therefore, this protection in the Construction Law also 
covers this stage of the construction process. 

22 W. Szwajdler, Ewolucja ochrony praw osób trzecich w procesie budowlanym [Evolution of 
the protection of third party rights in the construction process], (in:) Księga jubileuszowa Profe-
sora Stanisława Jędrzejewskiego [Professor Stanisław Jędrzejewski’s anniversary book], H. No-
wicki, W. Szwajdler (eds.), Toruń 2009, pp. 491-493.

23 A. Ostrowska, Pozwolenie na budowę [Building permit], Warsaw 2009, p. 272. 
24 Journal of Laws of 1999, No. 74, item 836.
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ORDER FOR DEMOLITION OF AN UNUSED OR UNFINISHED 
BUILDING STRUCTURE

Another type of proceeding concerns the issuance of a demolition order by 
the competent construction supervision authority for an unused or unfinished 
building. According to Article 67 (1) of the Construction Law, the authority orders 
the owner or operator to demolish a building structure and clean up the site if the 
unused or unfinished structure is unsuitable for repair, reconstruction, or finish-
ing, at the same time specifying the deadlines for commencing and completing 
such works. This provision applies if the above conditions are met together. At the 
same time, the phrase “unsuitable for repair, reconstruction, or finishing” used 
by the legislator in this provision refers not only to the objective impossibility of 
repair, reconstruction, or finishing, but also to the absence of the owner’s inten-
tion to bring the building structure into compliance with the law. This means 
that before the competent construction supervision authority issues an order to 
demolish a particular building structure, it should conduct an investigation aimed 
at determining not only the technical condition of the building structure, but also 
whether and how its owner or operator intends to remedy the existing violations 
of the legal order in the construction sector.25 This is because, in a situation where 
the owner or operator considers that he or she is able to carry out work that will 
result in a repair, reconstruction, or finishing of a building structure, there are 
no grounds for issuing a demolition order. According to the view that has been 
presented in the case law, instead of issuing a demolition order, the authority 
should issue a decision under Article 66 of the Construction Law specifying the 
type of works needed to be done and the deadline for their completion. Only if 
the owner or operator fails to fulfill these obligations, it is possible to issue the 
demolition order stipulated in Article 67(1) of the Construction Law,26 which is 
aimed at eliminating the inadequate state of development in the specific area 
or, in essence, at bringing the area into compliance with the requirements of the 
public interest.27

In the judgments of administrative courts, the view has emerged that a party 
to the proceedings conducted pursuant to Article 67 of the Construction Law 
should be the owner and operator, recognized in accordance with the wording 
of Article 28(2), of the building structure for which demolition is to be ordered, 
as well as the owners, perpetual usufructuaries, or operators of other real estate 

25 Cf.: Judgment of the Supreme Administrative Court of 8 April 2009, ref. II OSK 515/08, 
LEX No. 558403.

26 Cf.: Judgments of the Provincial Administrative Court in Warsaw of 23 November 2004, ref. 
IV SA 2055/03, LEX No. 728412; and of 28 July 2005, ref. VII SA/Wa 1621/04, LEX No. 842398.

27 Cf.: A. Kosicki, (in:) M. Wierzbowski (ed.), Prawo budowlane... [Construction Law…], 
op. cit., p. 654.
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located within the area of impact of that building structure.28 The Supreme 
Administrative Court, in its judgment of 14 January 2011,29 justified this view on 
the grounds that a decision issued under Article 67 concerns a demolition order, 
as do decisions issued under, among others, Articles 48(1), 49, and 51(1)(1) of that 
law. Therefore, when these decisions are issued, the set of parties to the proceed-
ings should be evaluated similarly as in the case of issuance of a building permit 
decision (Article 28(2) of the Construction Law). If, on the other hand, the legis-
lator wishes to limit the set of entities that should participate in the proceedings, 
it clearly indicates this in the relevant provision, as in the case of Article 59(7) of 
that law. This view has also gained approval in the literature on this subject.30

A contrary view has also been presented in the case law. In its judgment of 
29 November 2010,31 the Provincial Administrative Court in Warsaw stated that 
in Article 67(1) the legislator does not specify that only the owner or operator 
is a party to such proceedings. This provision only stipulates who is possibly 
required to carry out a demolition, which is not the same as an enumeration by the 
legislator of the set of entities that have the right to be parties to such proceedings. 
In the legal system, one can find examples of regulations in which the legislator 
tries to precisely define the characteristics of the entities who are entitled to the 
status of a party in certain proceedings; examples are Article 59(7) of the Con-
struction Law and Article 63(5) of the Public Procurement Law. However, in such 
cases, the legislator consistently uses the phrase “the party is” in the standard.

In my opinion, however, this view was most accurately presented by the Pro-
vincial Administrative Court in Białystok in its judgment of 5 July 2018.32 The 
court concluded that in matters relating to the use and maintenance of a building 
structure that are covered by Chapter 6 of the Construction Law, the attribute of 
a party is, as a rule, vested in the entities obliged to maintain and use the build-
ing structure in a proper technical condition, i.e. its owner or operator. This is 
because these entities are the potential addressees of, among other things, a deci-
sion ordering the demolition of the building structure, issued under Article 67(1) 
of that law. However, due to the fact that the legal consequences of demolition 
may result in the emergence of certain burdens on other entities, e.g. the owners 
of the land adjacent to the building structure to be demolished, the outcome of 
such proceedings may sometimes affect their legal interests. Such a situation may 
arise, in particular, when there is a building on the neighboring property that 

28 Cf.: Judgment of the Supreme Administrative Court of 14 January 2011, ref. II OSK 
1927/09, CBOSA.

29 Ibidem.
30 Cf.: H. Kisilowska, D. Sypniewski, Prawo budowlane [Construction law], Warsaw 2012, 

p. 270.
31 Judgment of the Provincial Administrative Court in Warsaw of 29 November 2010, ref. VII 

SA/Wa 1711/10, CBOSA.
32 Judgment of the Provincial Administrative Court in Białystok of 5 July 2018, ref. II SA/Bk 

896/17, CBOSA.
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is in contact with the building to be demolished, or when such buildings share 
common structural components that determine the impact of one building on the 
technical condition of the other. In such situations, the legal interest of the own-
ers of the neighboring property is justified by the fact that the legally protected 
property right to the neighboring property, having its source in Article 140 and 
Article 144 of the Civil Code, is directly threatened. The owner of a neighboring 
property may demonstrate in a particular case that an order to demolish a building 
structure has a direct impact on his or her legal sphere, with all the consequences 
thereof, and therefore his or her participation in such proceedings requires him or 
her to demonstrate a legal interest within the meaning of Article 28 of the Code 
of Administrative Procedure. Besides, as the Provincial Administrative Court in 
Białystok pointed out, the view that the owner (perpetual usufructuary) of the 
neighboring property may have a legal interest in such a case if the building struc-
ture in respect of which the proceedings are pending, due to its broadly defined 
inadequate technical condition, affects the exercise of his or her right of owner-
ship or perpetual usufruct, has been presented in the case law in the past.33 Such 
a view has also been presented in the literature on this subject.34

In my opinion, the second view is correct. The aforementioned constitutional 
arguments in support of taking into account the interests of third parties in the 
proceedings in question, presented on the occasion of Article 66 of the Construc-
tion Law, remain valid. It would be difficult to accept situations where a third 
party would not be able to assert his or her rights or obtain protection of his or her 
interests in such proceedings if the competent construction supervision authority 
intends to order a demolition of an unused or unfinished building. Besides, Arti-
cle 28 (2) of the Construction Law – which, as a special provision with respect to 
Article 28 of the Code of Administrative Procedure, may be applied only in the 
situation indicated therein, i.e. in proceedings for the issuance of a construction 
permit decision conducted under both ordinary and emergency procedures – also 
may not be applied in administrative proceedings conducted under Article 67 of 
the Construction Law. To the contrary, this provision does not apply in proceed-
ings relating to the issuance of an order by the construction supervision authority 

33 Cf.: Judgment of the Provincial Administrative Court in Cracow of 16 April 2010, ref. II 
SA/Kr 541/09; judgment of the Supreme Administrative Court of 26 June 2012, ref. II OSK 516/11; 
judgment of the Provincial Administrative Court in Warsaw of 8 January 2013, ref. VII SA/Wa 
1435/12; judgment of the Provincial Administrative Court in Warsaw of 25 October 2017, ref. VII 
Sa/Wa 2434/16; judgment of the Provincial Administrative Court in Poznań of 18 October 2018, 
ref. IV SA/Po 636/18 – all CBOSA.

34 Cf.: K. Małysa-Sulińska, Administracyjnoprawne aspekty inwestycji budowlanych [Ad-
ministrative-law aspects of building investment projects], Warsaw 2012, p. 265; A. Kosicki, (in:) 
M. Wierzbowski, A. Plucińska-Filipowicz (eds.), Prawo budowlane… [Construction Law…], 
p. 774.
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to demolish an unused or unfinished building provided for by the aforementioned 
provisions of the Construction Law.35

AN ORDER TO VACATE A BUILDING STRUCTURE OR TO TAKE 
IT OUT OF SERVICE

The legislator has also provided the construction supervision authorities with 
an instrument that allows them to respond in cases where they find the need to 
vacate the entire building intended for human habitation that is in immediate dan-
ger of collapse, or a part thereof. In such a situation, the competent construction 
supervision authority is obliged to order the owner or operator of the building, by 
way of a decision, on the basis of an inspection report, to vacate the entire building 
or a part thereof, or to exclude it from use, within a specified period, then to send 
such a decision to the entity obliged to provide substitute premises on the basis of 
separate regulations, and order to post a notice on the building about the danger 
to the safety of people or property and the prohibition to use it, and to provide ad 
hoc safeguards and eliminate the danger to the safety of people or property, with 
a specification of technically reasonable deadlines for their implementation.36 
At the same time, the phrase ‘building intended for human habitation’ means 
that this is a building whose use involves the presence of people in it, essentially 
regardless of the time they spend in it. 

According to S. Serafin, the absolute prerequisite for issuing an order to 
vacate a building is the imminent threat of collapse of the building, and there-
fore the existence of a state of emergency in which the technical condition of the 
building may pose a danger to human life or health, or may lead to irreparable 
material damage. In addition, if the existence of such a condition is established 
on the basis of an earlier visual inspection, the construction supervision authority 
is not only authorized, but actually obliged to issue an order to vacate the build-
ing.37 An essential part of the process of collection and evaluation of evidence 
preceding the issuance of such a decision is an inspection of the building that is in 

35 The above institution of an order to demolish an unused or unfinished building does not 
apply to buildings that are listed in the register of historic monuments (Article 67(2) of the Con-
struction Law). However, with regard to building structures not included in such a list, but protect-
ed as historic monuments on the basis of the local zoning plan, a decision to demolish an unused 
or unfinished building structure may be issued only after prior consultation of that decision with 
the provincial conservation officer. The failure of the provincial conservation officer to express 
an opinion in this regard within 30 days is considered as lack of objection to that decision (Arti-
cle 67(3 and 4) of the Construction Law).

36 See: Art. 68 of the Construction Law.
37 Cf.: S. Serafin, Zagadnienia techniczne… [Technical issues…], p. 207.
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danger of collapse and the preparation of a report from this activity that reflects 
the actual condition of the building.38

The literature on this subject presents the view that a party to the proceedings 
in cases regulated under Article 68 of the Construction Law is the owner or opera-
tor of the building.39 However, the prevailing view in the case law is that the set of 
parties in these proceedings should be determined on the basis of Article 28 of the 
Code of Administrative Procedure. As recognized by the Provincial Administrative 
Court in Cracow in its judgment of 4 July 2018,40 in proceedings concerning the 
imposition of obligations referred to in Article 68 of the Construction Law, the set 
of parties should be determined on the basis of Article 28 of the Code of Adminis-
trative Procedure in conjunction with Article 61 of that law. According to the latter 
provision, the owner or operator of a building structure is obliged to maintain and 
use the structure in accordance with the principles referred to in Article 5(2), i.e. 
a building structure should be used in a manner consistent with its intended use and 
environmental protection requirements and should be maintained in proper tech-
nical and aesthetic condition, not allowing excessive deterioration of its functional 
properties, as well as technical efficiency, in particular, in the scope related to the 
requirements referred to in Article 5(1)(1-7). According to the Provincial Admin-
istrative Court in Cracow, the addressee of a decision issued under Article 68(1) of 
the Construction Law is, therefore, the entity referred to in Article 28 of the Code 
of Administrative Procedure. In another judgment, the Supreme Administrative 
Court41 held that a tenant of premises is not a party to administrative proceedings 
when the proceedings relate to taking the premises in question out of service under 
Article 68. The court stated that the lease contract is an obligation agreement that 
regulates the relationship between the tenant and the owner or operator of the build-
ing, which does not cause any substantive-law effects that can, in accordance with 
Article 28 of the Code of Administrative Procedure, form a basis of the tenant’s 
legal interest.42 I strongly believe that the latter opinion is correct. In my opinion, 
Article 66 of the Construction Law lacks an explicit regulation analogous to that 
found, for example, in Article 59(7) of that law, which specifies that only the owner 
can be a party to proceedings concerning an occupancy permit. It is also difficult to 
accept situations where, if the competent construction supervision authority finds 
it necessary to vacate the entire building intended for human habitation that is in 
immediate danger of collapse, or a part thereof, a ‘third party’ is not able to assert 

38 Cf.: Judgment of the Supreme Administrative Court in Łódź of 1 October 2002, ref. II SA/
Łd 2390/98, CBOSA.

39 Cf.: H. Kisilowska, D. Sypniewski, op. cit., p. 271.
40 Judgment of the Provincial Administrative in Cracow of 4 July 2018, ref. II SA/Kr 237/18.
41 Cf.: Judgment of the Supreme Administrative Court of 4 April 2003, ref. II SA 2627/01, 

LEX No. 1694097.
42 Similarly: Judgment of the Provincial Administrative Court in Warsaw of 30 October 

2006, ref. VII SA/Wa 456/06, CBOSA.
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his or her rights or obtain protection of its interests in such proceedings, as this 
would lead to a violation of Article 21 (1) and Article 64 of the Polish Constitution. 
In addition, in this case, the arguments supporting the view that it is Article 28 of 
the Code of Administrative Procedure that applies in proceedings conducted under 
Article 66 of the Construction Law also remain valid. 

CONCLUSION

In the case of proceedings concerning the maintenance and use of building 
structures, the legislator has provided for the protection of the legitimate interests 
of third parties, which consists in their independent (individual) protection, exer-
cised within the framework of specific administrative proceedings in which these 
parties can submit their comments and objections, thus directly defending their 
interests as a party to these proceedings. In addition, the attribute of a party in the 
abovementioned proceedings should be enjoyed not only by the owner or oper-
ator of a building structure, but also by persons who demonstrate that they have 
a legal interest in participating in such administrative proceedings (Article 28 of 
the Code of Administrative Procedure). At the same time, the ownership right 
can be a source of a legal interest under administrative law, but only if specific 
rights, limitations, or obligations of the owner, regulated by administrative law, 
are linked to the ownership right. Indeed, in proceedings concerning the mainte-
nance and use of building structures, there is no need to exclude the provision of 
Article 28 of the Code of Administrative Procedure in a situation where the loca-
tion or technical condition of the building structure that is the subject of such pro-
ceedings causes harm to the rights of third parties related to the real estate, which 
are protected by the provisions of Article 140 and Article 144 of the Civil Code.

It should be emphasized that the views expressed in the case law and literature 
cited in this publication, and indicated by me as right, are in accordance with the 
constitutional principle of a democratic law-abiding state and other provisions of 
the Constitution of the Republic of Poland presented above, because only they 
fully take into account the protection of the interests of third parties. Only in these 
cases do these persons have the right to review the case file, challenge the claims 
of the parties, and submit motions for evidence, i.e. they have a guarantee of full 
legal protection of their interests. This is because the purpose of the proceedings 
carried out pursuant to this procedure is to examine whether the location, tech-
nical condition, or appearance of the building structure that is the subject of such 
proceedings causes harm to the rights of third parties related to the real estate, 
and the issued decision serves to protect constitutional values, including, above 
all, the freedoms and rights of others. In other judgments I presented in this paper, 
third parties were not guaranteed full legal protection of their interests. 
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LEGAL INSTRUMENTS FOR IMPLEMENTING 
SUSTAINABLE DEVELOPMENT IN THE EUROPEAN 

UNION AND MERCOSUR’S TRADE AGREEMENT

Abstract

The subject of the study is the external trade relations of the EU as a subject of 
international law, concluded with organisations of states and individual countries within 
the framework of the EU Common Commercial Policy. The aim of the study is to assess 
the provisions of the EU-Mercosur Agreement made in terms of the choice of legal 
instruments for the association of the two regions in terms of sustainable socio-economic 
growth and trade, while ensuring environmental protection and consumer food safety. 
The essential considerations are preceded by a demonstration of the evolutionary changes 
in the approach to food safety and environmental protection in the EU’s external trade 
agreements and Mercosur’s internal regulations. The analysis carried out mandates a 
number of conclusions relating to the two chapters of the agreement governing food 
safety of imported food products and environmental protection. The norms as negotiated 
in the agreement do not implement the objective of sustainable development and should 
be renegotiated. The exclusion of the precautionary principle only confirms the thesis 
that has been put forward.
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1. INTRODUCTION

One of the effects of globalization is the rapid turnover of goods, services, 
capital and the ability to undertake cooperation between many distant regions 
of the world. The conditions of increasing competition in the world market and 
the set goals of raising the level of economic prosperity force an increase in the 
volume of foreign trade. In order to increase market share as well as facilitate and 
liberalize international trade, regional economic groupings are formed and free 
trade agreements are concluded. This also applies to one of the largest economies 
in the world, which is the European Union (hereinafter: EU).

After years of negotiations, at the turn of the second and third decades of the 
21st century, two agreements were signed between the EU (EU member states) 
and South American countries. On 19 June 2019, a new bilateral agreement was 
signed between the EU and MERCOSUR,1 while on 9 December 2022, the EU 
and Chile completed negotiations on a new EU-Chile Association Agreement,2 
now called the Advanced Framework Agreement. The indicated agreements must 
be ratified in the 27 EU countries in order to be valid. This also applies to the 2019 
agreement in 4 Mercosur parties and the 2022 agreement in Chile, respectively. 
However, the compromise reached after 20 years of negotiations between the EU 
and Mercosur is not satisfactory to either side as shown by the failure to under-
take the ratification process within four years of the agreement. 

1 New EU-Mercosur trade agreement The agreement in principle Brussels, 1 July 2019, text: 
https://trade.ec.europa.eu/doclib/docs/2019/june/tradoc_157964.pdf (accessed 15 May 2023), here-
inafter cited as the “EU-Mercosur agreement”.

2 EU-Chile Association Agreement, now called the Advanced Framework Agreement. EU-
Chile Advanced Framework Agreement following the political conclusion between the Parties, 
announced on 9 December 2022. https://policy.trade.ec.europa.eu/eu-trade-relationships-coun-
try-and-region/countries-and-regions/chile/eu-chile-agreement/text-agreement_en (accessed 
15 May 2023). 
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The subject of the study is the external trade relations of the EU as a subject of 
international law, concluded with organisations of states and individual countries 
within the framework of the EU Common Commercial Policy (hereinafter: CCP). 
The EU-Mercosur agreement (sec. 14) is based on the principle that increased 
trade between the parties should not be at the expense of the environment but, on 
the contrary, should promote sustainable development, hence the various chapters 
of the agreement provide for instruments to implement this purpose. The aim of 
the study is to assess the provisions of the agreement made in terms of the choice 
of legal instruments for the association of the two regions in terms of sustainable 
socio-economic growth and trade, while ensuring environmental protection and 
consumer food safety. The essential considerations are preceded by a demonstra-
tion of the evolutionary changes in the approach to food safety and environmental 
protection in the EU’s external trade agreements and Mercosur’s internal regula-
tions.

2. EXTERNAL TRADE RELATIONS OF THE EUROPEAN UNION

The intensive process of European integration and the extension of the powers 
of the European Community into ever new areas (including, since 1986, the Single 
European Act3 on environmental protection) resulted in the transformation of the 
European Economic Community into EU in 1992. The decision of the member 
states formulated in the Treaty of Lisbon4 had the effect of adopting a new legal 
construction of the Community and giving it a new legal character. Under the new 
Article 47 of the Treaty on the Functioning of the European Union,5 the EU has 
legal personality, which means the transformation of the EU into a coherent inter-
national organization. EU also has international legal subjectivity, in particular, it 
has the right to conclude international agreements ius tractatuum, as well as the 
right to join international organizations.6

The entity of international law formed in 2009 was given a number of compe-
tences, which were divided into exclusive competences (Art. 3 TfUE) and shared 
competences between the EU and member states (Art. 4 TfUE). EU CCP by vir-
tue of these norms became one of the five areas of exclusive competence. This 
shaping of the EU’s trade policy is due to the fact that China, the EU, and the 

3 Single European Act, signed 17 February 1986, OJ L 169, 29 June 1987.
4 Treaty of Lisbon OJ C 306, 17 December 2007.
5 Treaty on the Functioning of the European Union, OJ C 202, 7 June 2016, p. 1.
6 J. Barcz, Charakter prawny UE (in:) J. Barcz, M. Górka, A. Wyrozumska, Instytucje i prawo 

Unii Europejskiej, Warszawa 2012, p. 30.
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United States are the world’s three largest players in the international trade arena, 
and the EU-27 accounts for about 14 % of global trade in goods.7

As C. Mik mentioned,8 the UE has become an important actor of international 
relations in the economic sphere. It is a member (alongside or instead of member 
states) of numerous international economic organizations and a party to many 
important multilateral economic agreements. It standardizes bilateral agreements 
with its partners, conditions cooperation with regions of the world and individual 
states on the fulfillment of conditions expressing values important to the UE, 
adopts significant legislation with serious consequences for international eco-
nomic relations. The UE has gained considerable influence in the spheres of cus-
toms, trade, transport, development, monetary and environmental policies and 
through these, undoubtedly, in making key global decisions.

As M. Nyka points out,9 the external competence of the Union in this policy 
implemented within the framework of CCP also determines internal actions, such 
as strictly internal activities directed at the development of exports. The indi-
cated factors caused the UE to emerge already at the end of the 20th century as a 
significant actor in international relations, or even a ‘global actor’,10 producing a 
network of both internal and external relations. With ambitions to play the role of 
a world power, with influence over the course of events in different parts of the 
world and as one of the largest global trade actors it has a significant impact on 
the content of the external relations concluded. At the same time, it is becoming a 
significant source of development and humanitarian aid in the world. In the inter-
national arena, the EU relies on its soft power, as the means at the EU’s disposal 
in its relations with third countries are primarily economic, diplomatic and polit-
ical.11 The Union concludes international agreements that cover a wide range of 
economic issues: trade, investment, intellectual property, technical standards and 
competition law.12 In accordance with Article 21(2)(d-f) of the Treaty on European 
Union,13 the Union shall, in defining and pursuing common policies and actions, 

 7 Cited EUROSTAT data from: https://european-union.europa.eu/principles-countries-his-
tory/key-facts-and-figures/economy_pl, or https://ec.europa.eu/eurostat/databrowser/view/EXT_
LT_INTROEU27_2020__custom_3351101/default/bar?lang=en (accessed 15 May 2023).

 8 C. Mik (in:) C. Mik (ed.), Zewnętrzne stosunki gospodarcze Unii Europejskiej, Toruń 2010, 
pp. 7-8.

 9 M. Nyka, Handel światowy w zintegrowanym porządku prawnym, Poznań 2010, p. 19.
10 J. Ciechanowicz-McLean, Stosunki prawnomiędzynarodowe między Unią Europejską 

a Austalazją (in:) C. Mik (ed.), Pozycja Unii Europejskiej w świecie – Aspekty Prawne i Polity-
czne, Toruń 2005, p. 245.

11 P. Craig, G. de Burca, EU Law. Text, Cases, and Materials, Oxford University Press, Oxford 
2020, pp. 353 - 355.

12 E. Coll, Prawno-instytucjonalne uwarunkowania stosunków zewnętrznych Unii Europe-
jskiej – wybrane aspekty (Legal and Institutional Determinants of the European Union’s External 
Relations – Selected Aspects), “Zeszyty Naukowe. Uniwersytet Ekonomiczny w Krakowie: Prob-
lemy społeczne, polityczne i prawne” 2013, Vol. 2, Issue 917, pp. 35-47.

13 Treaty on the European Union, consolidated version 2016, OJ C 202 of 7 June 2016, p. 13.



 LEGAL INSTRUMENTS FOR IMPLEMENTING SUSTAINABLE... 497

aim to, inter alia: promote the sustainable economic, social and environmental 
development of developing countries, with the primary aim of eradicating pov-
erty; encourage the integration of all countries into the world economy, including 
through the progressive abolition of restrictions on international trade, and con-
tribute to the elaboration of international measures to preserve and to improve 
the quality of the environment and the sustainable management of global natural 
resources, in order to ensure sustainable development.

Agreements concluded by the European Union (the EU member states) in 
previous three decades, inter alia, with:

1) countries of the European Free Trade Association (EFTA), a party to the 
Agreement on the Establishment of the European Economic Area (EEA) 
signed in 1992.14 Geographical convergence and cultural ties made these 
organizations predestined to develop close cooperation;15

2) States of Africa, Asia and the Pacific (French: Etats d’Afrique, des Caraibes 
et du Pasifique ACP) parties to the Cotonou Agreement of 2000, between 
the EU (EU countries) and 79 African, Caribbean and Pacific states.16 In 
2020, these countries formed the Organization of African, Caribbean and 
Pacific States (OACPS). In addition to this change, in legal and organi-
zational structure, the impending expiration of the Cotonou Agreement 
is an opportunity to renew but also strengthen relations with the OACPS 
countries, while taking into account the new economic realities and global 
challenges facing all countries;17

3) European and Asian countries within the framework of the European 
Neighborhood Policy, implemented since 2006.18 The policy operates on 
the basis of previously concluded international agreements with countries 
in the region, especially those participating in the Mediterranean Partner-
ship and countries bound by Partnership and Cooperation Agreements 
including: Algeria, Armenia, Azerbaijan, Belarus, Egypt, Georgia, Israel, 

14 OJ L 1994, p. 3. The agreement entered into force on 1 January 2004.
15 M. Nyka, Handel światowy ..., pp. 33-34.
16 Partnership Agreement 2000/483/EC between the members of the African, Caribbean and 

Pacific Group of States, on the one hand, and the European Community and its Member States, 
on the other, signed in Cotonou on 23 June 2000. OJ L 317, 15.12.2000, pp. 3-353. Originally set to 
expire on 29 February 2020, the application of the Cotonou Agreement is extended until 30 June 
2023, unless a new agreement enters into force or is provisionally applied before that date.

17 Partnership Agreement, between the European Union/The European Union and its Member 
States, of the one part, and members of the Organization of African, Caribbean, and Pacific States, 
of the other part. Negotiated Agreement text initiated by the EU and OACPS chief negotiators on 
15 April 2021. Hereafter cited as “Draft EU-OACPS Agreement”. 

18 M. Nyka, Handel światowy ..., p. 36.
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Jordan, Lebanon, Libya, Morocco, Moldova, Palestine, Syria, Tunisia and 
Ukraine;19

4) the countries of Australasia, primarily Australia and New Zealand, which 
for historical reasons and close ties with the British Commonwealth (The 
Commonwealth) are linked not only by language, history and culture but 
also by declared values such as democracy, human rights and the rule of 
law. The European Union has concluded two agreements belonging to the 
category of soft law international agreements: with Australia under the 
Declaration of 26 June 199720 and New Zealand under the Declaration of 
4 May 1999.21 The parties to these agreements reaffirmed their mutual com-
mitments to make efforts in implementing political and economic reforms 
and improving development assistance and market expansion.22 The con-
clusion of these agreements was the basis for closer cooperation, which 
resulted in the form of free trade agreements. The European Commission 
presented the EU-New Zealand trade agreement for ratification on 17 Feb-
ruary 2023,23 while negotiations with Australia to conclude an agreement 
on the basis of the draft24 presented in 2015 have not yet been completed.25

3. ENVIRONMENTAL PROTECTION AND CLIMATE CHANGE 
MITIGATION AS PART OF SUSTAINABLE NEGOTIATIONS

Traditionally, developed countries have been leaders in international environ-
mental policy. In recent decades, the Union’s activity, as a subject of international 
law, has gone beyond economic affairs; it can be seen in such areas as human 

19 Data from https://www.europarl.europa.eu/factsheets/pl/sheet/170/europejska-polityka-
-sasiedztwa 

20 Joint Declaration on the relations between the European Union and Australia. 
21  Joint Declaration on the relations between the European Union and New Zealand.
22 More widely P. Murray, New Agendas for Dialogue. Australia and European Superpow-

er: engaging with the European Union, Melbourne University Press 2005, or J. Ciechanow-
icz-McLean, Stosunki prawnomiędzynarodowe ..., pp. 241- 249.

23 Council Decision on the signing, on behalf of the European Union, of the Free Trade Agree-
ment between the European Union and New Zealand, Brussels 17 February 2023, COM(2023) 82 
final 2023/0037(NLE).

24 Joint Proposal for a Council Decision on the signing, on behalf of the European Union, and 
provisional application of the Framework Agreement between the European Union and its Mem-
ber States, of the one part, and Australia, of the other part, Brussels 14 April 2016, JOIN/2016/08 
final – 2016/0113 (NLE).

25 More extensively on the proposed agreement: A. Elijah, D. Kenyon, K. Hussey, P. van der 
Eng (in:) A. Elijah, D. Kenyon, K. Hussey, Mr. Pierre van der Eng (ed.), Australia, The European 
Union and the New Trade Agenda, Australian National University Press 2017, pp. 1-18, 257-277.
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rights, social affairs and environmental protection. Agreements being made in 
the second and third decades of the 21st century must already be focused on meas-
ures to promote inclusive economic growth, climate action and disaster resilience, 
peace and security, migration management, democracy, the rule of law, human 
rights and much more.

One of the fundamental principles of environmental law is the principle of 
precaution derived from Principle 15 of the Rio Declaration.26 According to it, all 
states should broadly apply a precautionary approach to protect natural resources. 
In the case of a threat of serious or irreversible changes, the lack of complete 
scientific certainty must not be a reason for delaying effective measures whose 
implementation would lead to environmental degradation. The precautionary 
principle has also been incorporated into many international conventions on envi-
ronmental protection.27 The precaution principle is essential for the protection of 
human health and the environment when implemented in the field of food produc-
tion and distribution.28 A particular development concerns primarily regulations 
relating to the protection of public health and secondarily to the protection of the 
environment, especially at the intersection of these fields with regard to food 
safety and GMOs or hazardous substances.

In the first decade of the 21st century, this principle has been applied to a num-
ber of regulations, whether in the field of agricultural law, food law, environ-
mental protection or public health. Regulations relating to food safety, GMOs, 
pesticides and EU chemical regulations can be mentioned here. The principle was 
invoked by the EC in 1989 when beef imports were banned because the animals 
were fed hormones and in 2000 the organization fully adopted the principle as 
a general principle of international law. The principle was also invoked in 1999 by 
Australia and New Zealand when they sued Japan for allegedly overfishing blue-
fin tuna. This principle is therefore essential for the protection of human health 

26 Rio de Janeiro Declaration, A/CONF.151/26 ( Vol. I).
27 Among others, the 1985 Vienna Convention for the Protection of the Ozone Layer, which 

took place in Vienna on 22 March 1985, text: https://ozone.unep.org/treaties/vienna-convention/
vienna-convention-protection-ozone-layer (accessed 7 May 2023), the 1991 Bamako Convention 
on the Prohibition of Imports into Africa and the Control of Transboundary Movements and Man-
agement of Hazardous Wastes in Africa (UN Bamako Convention, negotiated by 12 nations of the 
African Union, former Organization of African Unity at Bamako, Mali in January 1991, it came 
into force in 1998), as well as to agreements adopted at the 1992 Rio de Janeiro Conference: United 
Nations Framework Convention on Climate Change 1992, FCCC/INFORMAL/84, GE.05-62220 
(E) 200705, and the Convention on Biological Diversity (United Nations Convention on Biological 
Diversity, Rio de Janeiro, 5 June 1992), https://www.cbd.int/doc/legal/cbd-en.pdf (accessed 7 May 
2023).

28 M.A. Król, Prevention Principle and the Precautionary Principle (in:) J. Cremades, C. Her-
mida (eds.), Encyclopedia of Contemporary Constitutionalism, Springer Nature Switzerland AG 
2023, p. 4, https://doi.org/10.1007/978-3-319-31739-7_162-1.
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and the environment and it must be implemented in the field of food production 
and distribution.29 

Since the beginning of the 21st century, the EU has also taken a leading role 
in climate change mitigation.30 As M. Nyka points out,31 agreements concluded 
in the framework of trade negotiations are a manifestation of the realization 
of sustainable development and climate change. This position is confirmed by 
conducting ex ante environmental impact analysis of the proposed trade agree-
ments concluded by the European Union. The assessment process analyses the 
impact of the agreement on economic, social and environmental aspects. The 
analysis indicates measures that must be excluded and accompanying (mitigation 
and enhancement) measures are envisaged.32 For example, the ongoing renewal 
negotiations with the OACPS include a comprehensive political agreement that 
supports the EU’s commitment to sustainable development and climate action, 
building on the UN 2030 Agenda for Sustainable Development,33 the European 
Consensus on Development34 and the Paris Agreement35. For this reason, the draft 
EU-OACPS agreement includes Title III, “Environment, Natural Resources Man-
agement and Climate Change”. 

Similarly, based on the post-2020 Eastern Partnership priorities announced 
in July 2021,36 the EU’s Eastern Partnership policy will continue to be flexible 

29 V. Hulley, Environmental Laws, Delve Publishing, 2020, p. 46.
30 B. Kilian, O. Elgstrom, Still a green leader? The European Union’s role in internation-

al climate negotiations. “Cooperation and Conflict” 2010, Vol. 45, Issue 3, pp. 255-273, doi: 
10.1177/0010836710377392.

31 M. Nyka, Zasada zrównoważonego rozwoju w Transatlantyckim Partnerstwie Hand-
lowo-Inwestycyjnym (in:) S. Dudzik, B. Iwańska, N. Półtorak (ed.), Inteligentna i zrównoważona 
gospodarka sprzyjająca włączeniu społecznemu – wyzwania dla systemów prawnych Unii Eu-
ropejskiej i państwa, Warszawa 2017, pp. 158-159.

32 D. Colyer, Green Trade Agreements, Palgrave Macmillan London 2011, p. 154. The author 
points out that analyses of the environmental impact of environmental agreements are also con-
ducted by the United States and Canada. Although the nature and procedures in their analyses are 
different from those of Europe, they all seek to identify all harmful environmental effects of trade 
agreements and to help negotiators address potential problems in the process of finalizing the 
agreement or to enable other appropriate actions to mitigate negative effects. 

33 Transforming our world: the 2030 Agenda for Sustainable Development, UN General As-
sembly, 25 September 2015, A/RES/70/1.

34 Joint statement by the Council and the representatives of the governments of the Member 
States meeting within the Council, the European Parliament, and the Commission: The New Eu-
ropean Consensus On Development “Our World, Our Dignity, Our Future” 2017/C, OJ UE C 210 
of 30 June 2017, p. 1.

35 Paris Agreement, the crowning agreement of the 21st UN Climate Change Conference in 
2015. The agreement requires all countries to submit by 2020 long-term schedules for reducing 
greenhouse gas emissions in accordance with the methodology adopted by the IPCC.

36 Joint Staff Working Document, Recovery, Resilience and Reform: post 2020 Eastern Part-
nership priorities, High Representative of the Union for Foreign Affairs and Security Policy, Brus-
sels, 2 July 2021, SWD(2021) 186 final.
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and allow for significant differentiation, a tailored approach and enhanced incen-
tive-based cooperation that benefits the countries most committed to the reform. 
Accordingly, the policy emphasizes a number of goals including strengthening 
resilient, sustainable and integrated economies, supporting accountable institu-
tions, the rule of law and security, digital transformation, or strengthening efforts 
for equitable and inclusive societies, among them environmental resilience and 
climate change mitigation and adaptation.

Declarations of cooperation with Australia and New Zealand referred to the 
promotion and implementation of sustainable economic development and protec-
tion of the global environment. At the same time, the agreement with Australia 
was dominated by socio-economic issues, while the agreements with New Zea-
land were dominated by socio-environmental issues, as the country has a strong 
track record in this field.37

4. THE SOUTH’S COMMON MARKET IN SOUTH AMERICA

The Common Market of the South (Spanish: Mercado Común del Sur – MER-
COSUR, Portugese: Mercado Comum do Sul – MERCOSUL) is an international 
economic organization established in 1991, under the Treaty of Asunción signed 
on 26 March 1991 by the governments of Argentina, Brazil, Paraguay and Uru-
guay.38 The Ouro Preto Protocol of 17 December 199439 sanctioned Mercosur as 
an entity under international law.

It is South America’s most important regional integration organization. It was 
established in the so-called second phase of regionalism40 and has been based 
on mutual tariff concessions between Argentina and Brazil since the 1960s and 
numerous programs of economic integration and cooperation since the 1980s.41 In 
the late 1980s and early 1990s, in an effort to accelerate economic cooperation, 
the countries successively signed the Treaty of 29 November 1988 on Integration, 

37 New Zealand has 13 national parks covering 30,000 km2. In addition to national parks, 
in 2020 New Zealand had 54 conservation parks (including 36 forest parks) covering 2,690,191 
hectares. Data from: Report New Zealand, Asia & Pacific. Protected Planet. World Database of 
Protected Areas (accessed 14 September 2020).

38 The treaty entered into force on 29 November 1991, UNTS Vol. 2140. ILM 1991, Vol. XXX, 
No. 4, p. 1043. Text of the Treaty of Asunción https://www.mercosur.int/documento/tratado-asun-
cion-constitucion-mercado-comun/ (accessed 7 May 2023).

39 Text of the Protocol https://www.mercosur.int/documento/protocolo-ouro-preto-adicion-
al-tratado-asuncion-estructura-institucional-mercosur/ (accessed 7 May 2023).

40 S. Santander, Le régionalisme sud-américain, l’Union européenne et les Etats-Unis, 
Bruxelles 2008, p. 83.

41 C. Mik, Fenomenologia regionalnej integracji państw. Studium prawa międzynarodowego, 
T. I: Teoria i Praktyka regionalnej integracji państw, Warszawa 2019, p. 249.
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Cooperation and Development42 and the Buenos Aires Act on 6 July 1990.43 This 
cooperation was joined over time by Uruguay and in 1990 by Paraguay. For this 
reason, this period has been referred to in the literature as the revitalization stage 
of Latin American integration.44 Venezuela’s membership was suspended in 2016 
due to violations of the democratic order.45 Chile, Colombia, Ecuador, Guyana, 
Peru and Suriname have an associate status. Bolivia is in the accession process.

This international organization covers an area of almost 15 million km2, with 
a population of more than 295 million. Collectively, the economies of the Mer-
cosur member countries rank fifth in the world.46 The organization encompasses 
a geographic area characterized by an enormous wealth of natural resources, 
rich biodiversity and still incompletely understood forest ecosystems in tropical 
forests. 

The purpose of the organization thus created, which originally consisted of 
four states, was, under Article 1 of the Treaty of Asunción, to create a common 
market by ensuring the free movement of goods, services and factors of produc-
tion, eliminating customs duties and creating a common external tariff, adopting 
a common trade policy and coordinating positions in regional and international 
economic as well as trade forums, coordinating macroeconomic and sectoral pol-
icies in a number of areas to ensure proper competition among the states parties, 
and harmonizing national legislation to strengthen the integration process. To 
this end, in accordance with the provisions of the Treaty of Asunción, a Common 
Market was established, which came into force on 31 December 1994, under the 
name “Common Market of the South”. The purpose of this organization was to 
increase competitiveness and bargaining power in the international market. 

The Latin American Common Market is no longer just an organization for 
regional economic integration but is now entering other areas. In addition to the 
typical trade-related objective, the scope of integration has been expanded to 
include, among others, issues of common antitrust rules, harmonization of intel-
lectual property rules, energy cooperation and public procurement. In the field 
of movement of people, visa traffic has been regulated. Rules for the recognition 
of diplomas, certificates and titles have been established and agreements have 
been made on education and science. In the human rights field, the Asunción 

42 The treaty entered into force on 11 September 1989, UNTS, Vol. 1545.
43 C. Mik, Fenomenologia regionalnej..., p. 250.
44  M. Belén Olmos Giupponi, Rethinking Free Trade, Economic Integration and Human 

Rights in the Americas, Hart Publishing, Oxford, Portland, Oregon 2017, p. 17.
45 The Republic of Venezuela is suspended from all rights and obligations related to its status 

as a State Party to MERCOSUR, in accordance with the provisions of the second paragraph of 
Article 5 of the Ushuaia Protocol.

46 Area of 14,869,775 km², total population of 295,007,000, https://www.mercosur.int/en/ (ac-
cessed 7 May 2023).
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Protocol of 20 June 2005 on the promotion and protection of human rights has 
been adopted, whereas in the social sphere, social security has been regulated.47 

Mercosur is also concentrating on environmental issues. In 2001, the Frame-
work Agreement on the Environment was signed,48 which emphasized the need to 
cooperate for the protection of the environment and the sustainable use of natural 
resources, in order to achieve improved quality of life and sustainable economic, 
social and environmental development. The preamble to the agreement articulates 
the belief in the benefits of the participation of civil society in environmental pro-
tection and sustainable management of natural resources. The agreement makes 
explicit reference to Agenda 21, the final document of the 1992 Rio de Janeiro 
Earth Summit,49 by reaffirming the commitments of states parties to adhere to 
the principles expressed in the Rio Declaration on Environment and Development 
by, among other things, integrating environmental requirements into sectoral pol-
icies, promoting sustainable development, or applying the principle of prevention 
and the precautionary principle. 

The States Parties have agreed on 4 thematic areas, listed in the annex to the 
agreement: 1) sustainable management of natural resources including wildlife, for-
ests, biodiversity, soil and water resources; 2) quality of life and environmental 
planning, including, but not limited to, urban planning, renewable or alternative 
energy sources, waste, hazardous substances and products; air protection; 3) envi-
ronmental policy instruments, among others, environmental impact assessments, 
or environmental control instruments; environmental technologies, industrial 
accidents; 4) environmentally sustainable production activities in sustainable agri-
culture, sustainable forestry, sustainable fisheries or ecotourism, among others. 

Under the Additional Protocol to the Mercosur Framework Agreement on the 
Environment on cooperation and assistance in case of environmental emergen-
cies, signed on 7 July 2004, the scope for action in this area was developed.50 This 
agreement deals with the occurrence of an environmental emergency that has 
occurred on the territory of one of the State Parties due to natural causes (volcanic 
eruption, earthquake, tornado, fire, flood, drought, landslide) or caused by an 

47 C. Mik, Fenomenologia regionalnej…, pp. 263-264.
48 Decisión N° 02/01 Acuerdo Marco Sobre Medio Ambiente Del Mercosur, of 22 June 2001, 

ratified Paraguay LEY N° 2068 of 28 January 2003, Brasil Decreto Legislativo N° 333, 24/07/2003, 
Argentina N° 25841, Uruguay LEY N° 17712 of 27 November 2003.

49 Agenda 21: programme of action for sustainable development, Rio Declaration on Envi-
ronment and Development, statement of forest principles: the final text of agreements negotiated 
by Governments at the United Nations Conference on Environment and Development (UNCED), 
3-14 June 1992, Rio de Janeiro, Brazil, https://sustainabledevelopment.un.org/content/documents/
Agenda21.pdf (accessed 7 May 2023).

50 Protocolo Adicional Al Acuerdo Marco Sobre Medio Ambiente Del Mercosur En Materia 
De Cooperación Y Asistencia Ante Emergencias Ambientales of 7 July 2004, ratified in Paraguay: 
LEY N° 2760, 3 November 2005, in Brasil: Decreto Legislativo N° 150, 14/06/2011 and Urugway: 
LEY N° 18372, 17 October 2011.
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accident (industrial accident, substance spill, explosion, fire), causing an actual 
or potential threat to people and the environment, occurring on its territory and 
having a transboundary impact. The agreement provides for an incident notifica-
tion system, the development of a risk minimization system, contingency plans, 
the establishment of a bank of specialists in environmental risk prevention and 
remediation, as well as mutual assistance in the event of an emergency.

It is also worth highlighting that the establishment of the common market, 
in order to strengthen the integration process, implied an obligation on the state 
parties to harmonise their legislation in relevant areas (such as food safety or 
environmental protection).

5. EU-MERCOSUR AGREEMENT ON FOOD SAFETY 
AGREEMENT

The result of an advanced form of the globalization process is that many of 
the world’s economies are much more open to foreign markets than they were 
before. As of the end of 2023, the World Trade Organization (WHO) notes 361 
regional free trade agreements that have been submitted, but if you include those 
already in the approval process, the number of agreements is 594.51 Groups of 
countries form regional economic groupings and conclude free trade agreements 
among themselves to facilitate international trade and liberalize trade. Mercosur 
was a closed economic group in its first years, gradually reviving relations with 
the outside world and concluding international agreements, including agreements 
with the EU. The trade agreement signed in 2019 between the two groups of coun-
tries that make up the international organization, after 20 years of negotiations, 
was judged to be the most comprehensive trade agreement the organization has 
signed.52 However, the agreement was based on mutually beneficial calculations 
related to trade.53 

51 Data from WTO compilation, RTA Section, December 2022 https://www.wto.org/english/
tratop_e/region_e/region_e.htm (accessed 30 December 2023).

52 H. Erkekoğlu, B. Yilmaz, Mercosur Ülkelerinin Ab İle Diş Ticaretinin Serbest Ticaret 
Anlaşmasi Kapsaminda Değerlendirilmesi, “Pamukkale University Journal of Institute Social 
Sciences” 2021, Issue 45, p. 87.

53 From the European Commission’s figures, EU industries will get an increase in exports 
of products that have so far been subject to high and sometimes prohibitive tariffs. These include 
automobiles (tariffs of 35%), auto parts (14-18%), machinery (14-20%), chemicals (up to 18%), 
pharmaceuticals (up to 14%), clothing and footwear (35%) or knitwear (26%). The EU’s agri-food 
sector will benefit from a reduction in Mercosur’s existing high tariffs on EU export products, in-
cluding chocolate and confectionery (20%), wines (27%), spirits (20 to 35%) and soft drinks (20 to 
35%). The agreement is also expected to provide duty-free access subject to quotas on EU dairy 
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Particularly strict provisions apply to food safety. The EU-Mercosur agree-
ment includes Chapter V. Sanitary and Phytosanitary Regulations (hereinafter: 
“Chapter V”), a commitment to upholding food safety standards included in EU 
standards. The agreement upholds strict sanitary and phytosanitary regulations 
protecting EU consumers (food safety, animal health and plant health) and any 
standards applied by the EU, when importing agricultural or fish products. 

As L. Pastorino points out,54 the provisions of Chapter V are crucial for both 
Parties, but especially for Mercosur countries as food exporters, since they aim, 
in addition to achieving the sanitary and public interest objectives already con-
tained in the WHO Sanitary and Phytosanitary Measures (hereinafter: “WTO 
SPS Agreement”),55 at facilitating trade by simplifying procedures and regulating 
in greater detail the claims and defences of importing and exporting countries.

In accordance with the principle of sovereignty, the EU-Mercosur Agree-
ment explicitly recognizes that the regulations of the importing country apply to 
exports of agricultural or food products (Art. 6(1) Chapter V).56 Another section 
of that article states that the parties shall ensure that their sanitary and phytosan-
itary measures are applied in a proportionate manner and do not cause arbitrary 
or unjustified discrimination between EU member states or Mercosur member 
states with identical or similar conditions, including between their territory and 
that of the other party. In Pastorino’s opinion,57 the agreement confirms that san-
itary and phytosanitary measures will not be applied in a way that constitutes 
a disguised restriction on international trade. 

It was emphatically pointed out that the EU standards will not be relaxed in any 
way by the Mercosur agreement and that EU standards for Sanitary and Phytosan-
itary Measures SPS are and will remain non-negotiable. In practice, this means 
fulfilling the standards included in the Codex Alimentarius58 and the provisions of 
dozens of EU laws related to food safety, animal and plant health. The EU-Mer-

products (the previous tariff was 28%), particularly cheese. https://Ec.Europa.Eu/Commission/
Presscorner/Detail/En/IP_19_3396 (accessed 9 May 2023).

54 L.F. Pastorino, Sanitary and Phytosanitary Measures in the Agreement Between the Eu-
ropean Union and Mercosur, the Precautionary Principle and Trade Facilitation. Introductory 
Remark (in:) K. Leśkiewicz (ed.), Legal protection of human health against the unsafe agricultural 
food, Warsaw 2022, p. 158.

55 The Agreement on the Application of Sanitary and Phytosanitary Measures is one of the 
agreements that is part of WTO law. The purpose of the SPS Agreement is to set rules for the 
application of sanitary and phytosanitary measures by members of the organization. Text: https://
www.wto.org/english/tratop_e/sps_e/spsagr_e.htm (accessed 9 May 2023). 

56 Draft trade part of the EU-Mercosur Association Agreement, Chapter Sanitary and Phy-
tosanitary Measures https://circabc.europa.eu/ui/group/09242a36-a438-40fd-a7af-fe32e36cbd0e/
library/8e389497-7cbd-44e1-a951-aa913344cf7c/details version 8 September 2022, (accessed 
9 May 2022), hereinafter cited as: “Chapter SPS”.

57 L.F. Pastorino, Sanitary and Phytosanitary…, p. 159.
58 Codex Alimentarius is a set of food standards developed by the Codex Alimentarius Com-

mission a subsidiary body subordinate to the FAO Conference. See more: T. Srogosz, Międzynaro-
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cosur agreement includes provisions relating to the development commitment to 
scientific issues related to food safety issues, such as maximum residue levels, and 
animal and plant health. The cooperation will aim to increase the amount of scien-
tific information available to the Parties to support their respective approaches to 
regulatory standards that may affect mutual trade. It will also address the collec-
tion of scientific data and improve cooperation in building a common understand-
ing of the World Organization for Animal Health standards,59 the International 
Plant Protection Convention60 and the Codex Alimentarius.

The EU by concluding free trade agreements with non-negotiable clauses of 
European standards, seeks to uphold the principles of international (global) food 
law focusing on food security and sustainable food development.61 In this system, 
protection and development of indigenous agricultural production based on sus-
tainable use of resources and natural production methods is of great importance. 
It should also be remembered that food sustainability in the EU is based on the 
principle of prevention and the precautionary principle of human life, health and 
the environment. It is the fundamental principle of the Community today.

Requirements relating to the safety of food and feed imported into the EU are 
regulated by Regulation (EC) No. 178/2002 of the European Parliament and of 
the Council of 28 January 2002 laying down the general principles and require-
ments of food law, establishing the European Food Safety Authority and laying 
down procedures in the field of food safety.62 Food and feed business operators 
shall ensure, at all stages of production, processing and distribution in enterprises 
under their control, that such food or feed complies with the requirements of food 
law relevant to their activities controlling compliance with such requirements 
(Art. 17(1) of the Regulation 178/2002).

The specific food and feed safety, sanitary and phytosanitary requirements 
are very extensive. In this regard, it is possible to indicate the requirements relat-
ing to:63

dowe prawo żywnościowe, Warszawa 2020, p. 87, or K. Leśkiewicz, Prawo żywnościowe, Warsza-
wa 2020, pp. 9-10.

59 World Organization for Animal Health (OIE) is an international organization established 
on 25 January 1924, under an agreement signed in Paris by 28 countries to improve animal health 
worldwide. The standards, directives and recommendations set by the OIE are considered as glob-
al references of the World Trade Organization (WTO), particularly the agreement on sanitary and 
phytosanitary measures.

60 The International Plant Protection Convention IPPC, established in 1952 by the UN agency 
for world agriculture and food (FAO), an international treaty organization, tasked with preventing 
the spread of plant diseases. One of its functions is to maintain a list of plant diseases and pests.

61 More on this subject: K. Leśkiewicz, Prawo żywnościowe ..., p. 3.
62 Regulation (EC) No. 178/2002 of the European Parliament and of the Council of 28 January 

2002 laying down the general principles and requirements of food law, establishing the European 
Food Safety Authority and laying down procedures in the field of food safety, OJ L 31, 1 February 
2002, p. 1.

63 K. Leśkiewicz, Prawo żywnościowe..., pp. 86 - 106. 
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1) food of animal origin, regulated by Regulation (EC) No. 852/2004 of the 
European Parliament and of the Council of 29 April 2004 on the hygiene of 
foodstuffs64 and Regulation (EC) No. 853/2004 of the European Parliament 
and of the Council of 29 April 2004 laying down specific hygiene rules for 
food of animal origin.65 Under Article 5 of Regulation No. 852/2004, food 
business operators shall develop, execute and maintain a permanent proce-
dure or procedures based on the seven HACCP principles, which include 
conducting a hazard analysis, designating critical control points, determin-
ing concentration levels, monitoring, or developing corrective actions;66

2) additives, the so-called food additives (sweeteners, colours, preservatives, 
antioxidants), added intentionally for technological reasons, the use of 
which is regulated by the provisions of Regulation (EC) No. 1333/2008 
of the European Parliament and of the Council of 16 December 2008 on 
food additives.67 Only those additives included in the list of EU-permit-
ted food additives described in Commission Implementing Regulation No. 
1129/2011 of 11 November 2011 amending Annex II to Regulation (EC) No. 
1333/2008 of the European Parliament and of the Council by establishing a 
EU list of food additives68 that may be used. Only additives included in the 
EU list may be placed on the market and used in food under the conditions 
described in the annex;

3) flavorings and enzymes are agents not intended for direct consumption, 
added to foodstuffs to impart or alter their aroma or flavor. They are made 
from or contain products with flavorings, flavor preparations, flavorings 
from thermal processing, including smoke, according to Article 1(2)(a) of 
Regulation No. 1334/2008 of 16 December 2008 on flavorings and certain 
food ingredients with flavoring properties for use in and on foods.69 Annex 
I to Regulation 1334/2008 establishes the UE list of flavorings and source 
materials;

64 Regulation (EC) No. 852/2004 of the European Parliament and of the Council of 29 April 
2004 on the hygiene of foodstuffs, OJ L 139, 30 April 2004, pp. 1-54.

65 Regulation (EC) No. 853/2004 of the European Parliament and of the Council of 29 April 
2004, laying down specific hygiene rules for food of animal origin, OJ L 139, 30 April 2004, p. 55.

66 Codex Alimentarius, Code of Hygienic Practice for Precooked and Cooked Foods in Mass 
Catering, CAC/RCP 39, 1993.

67 Regulation (EC) No. 1333/2008 of the European Parliament and of the Council of 16 De-
cember 2008 on food additives, OJ L 354, 31 December 2008, pp. 16-33.

68 Commission Regulation (EU) No. 1129/2011 of 11 November 2011 amending Annex II to 
Regulation (EC) No. 1333/2008 of the European Parliament and of the Council by establishing 
a Union list of food additives, OJ L 295, 12 November 2011, pp. 1-177.

69 Regulation (EC) No. 1334/2008 of the European Parliament and of the Council of 16 De-
cember 2008. on flavorings and certain food ingredients with flavoring properties for use in and 
on foods and amending Council Regulation (EEC) No. 1601/91, Regulations (EC) No. 2232/96 and 
(EC) No. 110/2008 and Directive 2000/13/EC, OJ L 354, 31 December 2008, pp. 34-50. 
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4) pesticide residues in Regulation No. 396/2005 of the European Parliament 
and of the Council of 23 February 2005 on maximum residue levels of 
pesticides in and on food and feed of plant and animal origin,70 determines 
permissible maximum levels for pesticide residues in food and feed (here-
inafter: NDP), to eliminate the differences arising from national legisla-
tion that could create barriers to trade in agricultural products in advance 
and ensure free movement of goods and equal conditions of competition 
and a high level of consumer protection. These considerations determined 
the harmonization at the EU level of maximum residue levels of NDP for 
products of plant and animal origin, taking into account good agricultural 
practices.71 

  Whereby “good agricultural practice” under Article 3(2)(a) of Regula-
tion 396/2005 means the nationally recommended, permitted or registered 
safe use of plant protection products under specific conditions at any stage 
of production, storage, transport, distribution and processing of food and 
feed. It also implies the application, in accordance with Regulation (EC) 
No. 1107/2009 of the European Parliament and of the Council of 21 October 
2009 concerning the placing of plant protection products on the market and 
repealing Council Directives 79/117/EEC and 91/414/EEC,72 of the princi-
ples of integrated pest control in a specific climatic zone, as well as the use 
of minimum quantities of pesticides and the setting of NDP timelines at the 
lowest level to achieve the desired effect.

  In contrast, “good plant protection practice” under Article 3(18) of Regu-
lation 1107/2009 means a practice in which treatments with plant protection 
products applied to the plants or plant products in question, in accordance 
with the conditions of authorized use, are selected, dosed and planned to 
ensure acceptable efficacy with the minimum necessary amount, taking 
due account of local conditions and the possibilities for control by mechan-
ical and biological methods. 

  According to Article 18 of Regulation 396/2005, products of plant and 
animal origin covered by Annex I to that act may not contain, at the time 
of placing on the market as food or feed, or at the time of administration 
to animals, any pesticide residue exceeding the MRLs for those products 

70 Regulation (EC) No. 396/2005 of the European Parliament and of the Council of 23 Feb-
ruary 2005 on maximum residue levels of pesticides in and on food and feed of plant and animal 
origin, amending Council Directive 91/414/EEC, OJ L 70, 16 March 2005, p. 1.

71 More extensively on the pesticides regulation aspects: D. Szostek (in:) A. Szymecka-We-
sołowska, Bezpieczeństwo żywności i żywienia. Komentarz, Warsaw 2013, pp. 115-121, 164-170.

72 The provision originally indicated Directive 91/414/EEC, which, however, was repealed in 
2009 by Regulation (EC) No. 1107/2009 of the European Parliament and of the Council of 21 Octo-
ber 2009 concerning the placing of plant protection products on the market and repealing Council 
Directives 79/117/EEC and 91/414/EEC, OJ EU L 309 of 24 November 2009.
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described in Annexes II and III, or 0.01 mg/kg for those products for which 
there is no specific NDP in the annexes;

5) contaminants, including nitrates, mycotoxins, metals (lead, cadmium, mer-
cury, arsenic) or glycidyl esters of fatty acids, all of which have undesirable 
properties for human health. The content in food is regulated by Commis-
sion Regulation 1881/2006 of 19 December 2006 setting maximum levels 
for certain contaminants in foodstuffs.73 This act introduces orders and 
prohibitions relating to the maximum levels of contaminants, including: 
a) prohibition of marketing foodstuffs listed in the annex to the regula-
tion that contain contaminants at levels exceeding the maximum level; b) 
ordering the application of the maximum levels included in the annex; c) 
ordering the consideration for products that are dried, diluted, processed or 
composed of more than one ingredient; d) ordering food operators to pres-
ent and take into account specific concentration or dilution factors during 
official inspections. In addition, if EU law does not regulate maximum 
levels for food products for infants and young children, Member States may 
introduce more stringent levels;

6) microorganisms or substances such as bacteria, viruses, fungi, molds, 
algae, protozoa, parasites, parasitic worms and their toxins and metabo-
lites. Foodstuffs should not contain microorganisms, their toxins or metab-
olites in amounts that pose an unacceptable risk to human health. Their 
prevention in food is regulated by Commission Regulation 2073/2005 
(EC) of 15 November 2005 on microbiological criteria for foodstuffs.74 The 
regulations introduce the term ‘microbiological criterion’ which means a 
requirement for accepting a product, batch of foodstuffs or process based 
on the absence, presence or number of microorganisms and/or the amount 
of their toxins or metabolites per unit of mass, volume, surface or batch. It 
also provides guidance for the acceptance of foodstuffs and their produc-
tion, handling and distribution. The application of microbiological criteria 
should be an integral part of the implementation of procedures based on 
the principles established under the requirements of Article 5 of Regulation 
No. 852/2004 on implementation and application of the 7 principles of the 
HACCP system and other hygiene control measures; 

  Producers of food sector are required by Article 3 of Regulation 2073/2005 
to ensure that foodstuffs comply with the relevant microbiological criteria 
listed in Annex I. In this regard, at each stage of food production, processing 
and distribution, including retail, food business operators shall take meas-
ures, within the framework of their procedures based on HACCP principles 

73 Commission Regulation (EC) No. 1881/2006 of 19 December 2006 setting maximum levels 
for certain contaminants in foodstuffs, OJ EU L 364 of 2006, p. 5.

74 Commission Regulation (EC) No. 2073/2005 of 15 November 2005 on microbiological cri-
teria for foodstuffs, OJ L 338, 22 December 2005, p. 1.
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and within the framework of the implementation of good hygiene practices, 
to ensure: a) that raw materials and foodstuffs under the company’s control 
are supplied, processed and handled in such a way that the process hygiene 
criteria are met; b) that the food safety criteria applicable throughout the 
shelf life of the products can be met under reasonably foreseeable condi-
tions of distribution, storage and use.

  If necessary, food companies responsible for manufacturing the product 
in question should conduct tests in accordance with Annex II to exam-
ine compliance with the criteria throughout the shelf life. This applies in 
particular to ready-to-eat products in which the growth of Listeria mono-
cytogenes75 is possible and which may pose a public health risk due to the 
presence of this bacterium;

7) residues of pharmacologically active substances, based on Article 2(a) of 
Regulation (EC) No. 470/2009 of the European Parliament and of the Coun-
cil of 6 May 2009 laying down Community procedures for the establish-
ment of maximum residue limits of pharmacologically active substances in 
foodstuffs of animal origin76 are all pharmacologically active substances, 
the content of which is expressed in mg/kg or μg/kg of fresh weight, which 
includes both active substances and excipients, breakdown products and 
their metabolites remaining in food of animal origin. According to the pro-
visions of this act, the maximum residue limits of pharmacologically active 
substances (MLPs) the presence of which is permitted in food of animal 
origin and the level of residues of these substances is determined for con-
trol purposes.

  The precautionary principle applied here, as the findings were based 
on a scientific risk assessment and recommendations with regard to risk 
management, aims to ensure a high level of human health protection and 
prevent adverse effects of the lack of availability of appropriate veteri-
nary medicinal products on human health and animal health and welfare.77 
The opinion takes into account all relevant findings of the European Food 
Safety Authority (EFSA); 

8) radioactive contamination as defined by the provisions of Council Regu-
lation (Euratom) 2016/52 of 15 January 2016 setting maximum permitted 
levels of radioactive contamination of food and feed following a nuclear 

75 A species of relatively anaerobic, intracellularly living bacterium that is the etiologic agent 
of listeriosis.

76 Regulation (EC) No. 470/2009 of the European Parliament and of the Council of 6 May 
2009 laying down Community procedures for the establishment of residue limits of pharmacologi-
cally active substances in foodstuffs of animal origin and repealing Council Regulation (EEC) No. 
2377/90 and amending Directive 2001/82/EC of the European Parliament and of the Council and 
Regulation (EC) No. 726/2004 of the European Parliament and of the Council, OJ L 152, 16 June 
2009, pp. 11-22.

77 M.A. Król, Prevention Principle…, pp. 6-8.
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accident or other radiation event.78 A “radiation event” is defined as an 
abnormal situation or event related to a radiation source that requires 
immediate action to mitigate serious adverse effects on human health and 
safety, quality of life, property or the environment, or a hazard that could 
lead to such serious adverse effects. The issuance of the regulation’s pro-
visions was related to the 2011 accident at the Fukushima nuclear power 
plant and the recorded levels of radionuclides79 found in some food products 
originating in Japan.80

In addition to the sanitary and phytosanitary regulations indicated, EU law 
regulates issues relating to organic farming and to materials and products intended 
to come into contact with food, as well as food information. 

As noted by L. Pastorino,81 Article 3.2 Chapter V provides an interpretive 
standard giving hierarchy to the standards established by the WTO, stipulat-
ing that in case of inconsistency between the definitions contained in the SPS 
Agreement and those agreed upon by both Parties or those adopted by Codex 
Alimentarius or the International Office of Epizootics (hereinafter: “OIE”) or the 
International Plant Protection Convention (hereinafter: “IPPC”), the definitions 
contained in the WTO SPS Agreement shall prevail. 

In addition, according to Article 4 Chapter V, the parties reaffirm their rights 
and obligations under the WTO SPS Agreement, and that none of the chapters 
agreed between them may affect these rights and obligations. In this sense, the 
EU’s agreement with Mercosur should develop existing provisions or add new 
ones to the WTO SPS Agreement.82

6. EU-MERCOSUR AGREEMENT ON THE ENVIRONMENT

The purpose of introducing a chapter on sanitary and phytosanitary secu-
rity into the EU-Mercosur agreement is clearly to protect human life and health. 

78 Council Regulation (Euratom) 2016/52 of 15 January 2016 laying down maximum permit-
ted levels of radioactive contamination of food and feed following a nuclear accident or any other 
case of radiological emergency and repealing Regulation (Euratom) No. 3954/87 and Commission 
Regulations (Euratom) No. 944/89 and (Euratom) No. 770/90, OJ L 13, 20 January 2016, pp. 2-11.

79 On radioactive contamination caused by the Fukushima Nuclear Power Plant accident after 
10 years: S. Hashimoto, M. Komatsu, S. Miura, Radioactive Materials Released by the Fukushima 
Nuclear Accident (in:) Forest Radioecology in Fukushima, Springer, Singapore 2022, pp. 1-10.

80 S. Merz, K. Shozugawa, G. Steinhauser, Analysis of Japanese Radionuclide Monitoring 
Data of Food Before and After the Fukushima Nuclear Accident, “Environmental Science and 
Technology” 2015, 49, pp. 2875–2885.

81 L.F. Pastorino, Sanitary and Phytosanitary..., pp. 158-159.
82 Ibidem, pp. 158-162.
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The solutions adopted also contribute significantly to the protection of the envi-
ronment: elements of the biosphere, especially animals, plants, waters and soils. 
The agreement also contains separate provisions relating to the environment in 
Chapter XIV Trade and Sustainable Development (hereinafter: “Chapter XIV”) 
which confirms the standard of the agreement to match those of the agreements 
with Mexico or Japan. 

The EU-Mercosur agreement is based on the premise of sustainable develop-
ment and the statement that increased trade should not take place at the expense 
of the environment for the well-being of present and future generations (Art. 1(3) 
Chapter XIV). In addition, Parties to the agreement in Article 7 Trade and Bio-
diversity affirm compliance with multilateral environmental agreements, among 
others, the Convention on Trade in Wild Animals CITES from 1973,83 the Con-
vention on Biological Diversity (CBD) from 199284 and the related International 
Treaty on Plant Genetic Resources for Food and Agriculture.85 These provisions 
of the agreement do not introduce any new obligations for the parties, as both 
states parties to the agreement signed and ratified the designated international 
agreements many years ago.

Article 6, by introducing a mutual agreement of the parties to combat climate 
change and effective implementation, successfully implements the UNFCCC and 
the Paris Agreement86 established under it. All Mercosur countries are parties to 
the Paris Agreement. It would appear that the obligation to effectively implement 
a treaty implies an obligation to continue to be a party to the treaty in question. 
Consequently, it could be argued that the termination of the Paris Agreement by 
a party would violate the EU-Mercosur agreement.

Article 8 of Chapter XIV of the Agreement also includes a commitment to 
sustainable forest management and combating deforestation. The Parties recog-
nise the importance of sustainable forest management and the role of trade in 
achieving this goal and of restoring forests for their conservation and sustainable 
use. In addition to the general provisions on promoting trade in products from 
sustainably managed forests harvested in accordance with the laws of the country 
of harvest, the parties have committed to implementing measures to combat ille-
gal logging and related trade. The provisions of this provision should also apply to 
agricultural products from areas of predatory, often illegal, logging. Unlike Arti-
cle 7 of the Agreement, the provision in Article 8 does not refer to the obligation 
to comply with the provisions of the Convention on Biological Diversity relating 

83 Convention on International Trade in Endangered Species of Wild Fauna and Flora, signed 
at Washington, D.C., on 3 March 1973.

84 Convention mentioned in footnote 27.
85 The International Treaty on Plant Genetic Resources for Food and Agriculture, signed in 

Rome in 2001, entered into force in 2004 under the auspices of the Food and Agriculture Organi-
sation of the United Nations (FAO).

86 Paris Agreement mentioned in footnote 35.
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to forests or the 1992 Rio de Janeiro Official Position on Principles for a Global 
Consensus on the Management, Conservation and Sustainable Development of 
All Types of Forests.87 The protection and sustainable management of forests and, 
above all, the reduction of deforestation should be an instrument of the agree-
ment’s norms relating to climate change. The EU-Mercosur agreement also lacks 
reference to the International Tropical Timber Agreement.88

The aspiration of the EU, as a global trading partner underpinned by a treaty 
basis (Art. 21(2) TEU), to introduce and enforce high standards of natural resource 
protection in free trade agreements can be of great importance for global envi-
ronmental protection. Action in this regard is recognised as an approach based 
on corporate social responsibility as a concept whereby companies voluntarily 
integrate social and environmental considerations into their commercial activities 
and in their dealings with their stakeholders.89 For this reason, the provisions of 
the EU-Mercosur agreement can be considered as an instrument for sustainable 
agriculture, a zero deforestation supply chain or, more broadly, corporate social 
responsibility, the basis of which in the EU was set out in the 2001 Green Paper90 
and the 2002 White Paper,91 which highlighted the importance of action in this 
area for sustainable development.

7. THE PRECAUTIONARY PRINCIPLE IN THE EU-MERCOSUR 
AGREEMENT

The detailed provisions relating to the precautionary principle found in Arti-
cle 10(2) to (4) of Chapter XIV require separate attention. In cases where scien-
tific evidence or information is insufficient or inconclusive and there is a risk of 
serious degradation of the environment or a threat to health and safety at work in 
the territory of a Party, a Party may adopt measures based on the precautionary 
principle. Such measures shall be based on available relevant information and 

87 Non-legally binding authoritative statement of principles for a global consensus on the man-
agement, conservation and sustainable development of all types of forests, UN, New York 21 April 
1992, A/CONF.151/6.

88 The 2006 International Tropical Timber Agreement – European Community Declaration in 
accordance with Art. 36(3) of the Agreement – Declaration, OJ UE L 262, 09 October 2007, pp. 
8-26.

89 M. Bernatt, Społeczna odpowiedzialność biznesu. Wymiar konstytucyjny i międzynaro-
dowy, Warszawa 2009, pp. 93-97.

90 Commission of the European Communities, Green Paper Promoting European Framework 
for Corporate Social Responsibility), Brussels, 18 July 2001 r. COM/2001/0366 final.

91 Commission of the European Communities: Corporate Social Responsibility: A business 
contribution to Sustainable Development, 2 July 2002, COM (2002) 347.
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shall be reviewed periodically. The Party adopting a measure shall endeavour to 
obtain new or additional scientific information necessary to make a more con-
clusive assessment and shall review the measure as necessary. Where a measure 
adopted pursuant to the foregoing paragraph affects trade or investment, a Party 
may request the Party adopting the measure to provide information indicating that 
the scientific knowledge is insufficient or inconclusive with respect to the matter 
at issue and that the measure adopted is consistent with its level of protection. 
Such measures shall not be applied in a manner that would constitute a means of 
arbitrary or unjustifiable discrimination or a disguised restriction on international 
trade. Further, Chapter XIV of the agreement reaffirms explicitly the ‘precau-
tionary principle’ and the right of both sides to adopt measures to mitigate any 
perceived risk of serious environmental as well as human health and safety.92

On the other hand, Chapter V of the Agreement includes the provisions of 
Article 11(1)(e) and (f) indicating that, upon the request of a Party and within 
15 months from the date of its submission, information on the relationship of the 
measure taken to international standards, guidelines and recommendations shall 
be exchanged. Where a measure is not based on an international standard, the 
Parties shall list the scientific information with which the SPS measure does not 
comply and indicate the reasons for the measure. In cases where the relevant sci-
entific evidence is insufficient, the Party adopting the SPS measure shall provide 
the available relevant information on which the measure is based and, if availa-
ble, additional information to enable a more objective risk assessment, and shall 
review the SPS measure accordingly within a reasonable time. 

Adopting such a solution leads to a limitation of the precautionary principle 
and the possibility of temporarily applying a sanitary or phytosanitary measure, 
which is contrary to the principles adopted in Article 2 and 5 of the WTO SPS 
Agreement. The doctrine has expressed the view93 on the exclusion in the norma-
tive part of Chapter V of the precautionary principle. L. Pastorino, referring to 
an official presentation by the Argentine Foreign Ministry, appeared to say that 
“The Agreement establishes clear rules that prevent the use of unjustified and 
arbitrary sanitary measures for access to the European market for our (Mercosur) 
products, stressing the importance of basing measures on scientific grounds, as 
opposed to the precautionary principle”.94 Such a measure is incompatible with 
the development of EU regulation and the increasing importance of the precau-

92 M. Mendez-Parra at al., Sustainability Impact Assessment in Support of the Association 
Agreement Negotiations between the European Union and Mercosur, Final Report, Luxemburg, 
December 2020, p. 160.

93 Ibidem, pp. 387, 409-410 or L. Pastorino, Sanitary and Phytosanitary…, pp. 158-162.
94 L. Pastorino, Sanitary and Phytosanitary …, pp. 158-162 and Miniserio de Relaciones Exte-

riores, Comercio Internacional y Culto, República Argentina, “Resumen de contenidos del pilar 
comercial”, available at https://www.cancilleria.gob.ar/es/acuerdo-mercosur-ue/resumen-de-con-
tenidos-del-pilar-comercial (accessed 7 October 2021).
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tionary principle in relation to human health safety and environmental protection. 
Risk assessment and confrontation with scientific achievements is one of the pil-
lars of the precautionary principle.

8. SUMMARY

The EU, as the world’s leading trade partner, in exercising its exclusive treaty 
powers to shape trade policy and seeking to promote sustainable economic as 
well as social development, enters into free country agreements in which high 
standards of food safety and the protection of the world’s natural resources must 
be introduced and enforced. Negotiated for 20 years, the EU-Mercosur agreement 
was to become one of the most important bi-regional agreements in international 
trade. The agreement reached is not satisfactory to either side, hence the four-year 
period since its conclusion has not brought any ratification.

The analysis carried out mandates several key conclusions. The first relates 
to the strict food safety provisions declared in the agreement, which are found in 
Chapter V. These are notably sanitary and phytosanitary provisions protecting the 
health and lives of consumers. These provisions essentially implement the provi-
sions of the WTO SPS Agreement. It has been categorically stated that the exten-
sive EU regulations relating to food safety will not be touched and, in the event of 
divergent interpretations, the standards contained in the WTO rules will prevail.

By contrast, the more serious allegations relate to the environmental provi-
sions in Chapter XIV of the agreement, particularly the agreement’s vague provi-
sions on the protection of biodiversity and combating deforestation for agricultural 
production, which is an essential instrument for combating climate change. The 
norms as negotiated in the agreement do not realise the objective of sustainable 
development and should be renegotiated. The exclusion of the precautionary prin-
ciple in Chapter V only confirms this thesis. However, the change in the political 
and economic situation in Europe in 2022 has triggered the EU’s desire to pre-
serve food sovereignty and the impetus for another round of negotiations.95 Con-
siderable progress has been made in the past few months. The negotiations will 

95 Joint communiqué of the European Union and Mercosur, Directorate-General for Trade, 
8 March 2023: Meeting of the European Union-Mercosur chief negotiators. Facing the new global 
political and economic scene, and mindful of the strategic importance of the bi-regional relation-
ship, both delegations agreed on the importance of intensifying the dialogue in order to finalise 
a mutually beneficial and balanced agreement. To this end, the Chief Negotiators of the EU-Mer-
cosur Agreement agreed on a work schedule for the first half of 2023. https://policy.trade.ec.eu-
ropa.eu/news/meeting-european-union-mercosur-chief-negotiators-2023-03-08_en (accessed 
9 May 2023).
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continue with the ambition of completing the process and reaching an agreement 
in 2024.96

REFERENCES

Barcz J., Charakter prawny UE (in:) J. Barcz, M. Górka, A. Wyrozumska, Instytucje 
i prawo Unii Europejskiej, Warszawa 2012

Belén Olmos Giupponi M., Rethinking Free Trade, Economic Integration and Human 
Rights in the Americas, Hart Publishing, Oxford, Portland, Oregon 2017

Bernatt M., Społeczna odpowiedzialność biznesu. Wymiar konstytucyjny i międzynaro-
dowy, Warszawa 2009, pp. 93-97

Ciechanowicz-McLean J., Stosunki prawnomiędzynarodowe między Unią Europejską a 
Austalazją (in:) C. Mik (ed.), Pozycja Unii Europejskiej w świecie – Aspekty Prawne 
i Polityczne, Toruń 2005

Colyer D., Green Trade Agreements, Palgrave Macmillan London 2011
Coll E., Prawno-instytucjonalne uwarunkowania stosunków zewnętrznych Unii Euro-

pejskiej – wybrane aspekty (Legal and Institutional Determinants of the European 
Union’s External Relations – Selected Aspects), “Zeszyty Naukowe. Uniwersytet 
Ekonomiczny w Krakowie: Problemy społeczne, polityczne i prawne” 2013, Vol. 2, 
Issue 917

Craig P., de Burca G., EU Law. Text, Cases, and Materials, Oxford University Press, 
Oxford 2020

Elijah A., Kenyon D., Hussey K., van der Eng P. (in:) A. Elijah, D. Kenyon, K. Hussey, 
Pierre van der Eng (ed.), Australia, The European Union and the New Trade Agenda, 
Australian National University Press 2017

Erkekoğlu H., Yilmaz B., Mercosur Ülkelerinin Ab İle Diş Ticaretinin Serbest Ticaret 
Anlaşmasi Kapsaminda Değerlendirilmesi, “Pamukkale University Journal of 
Institute Social Sciences” 2021, Issue 45, p. 87

Hashimoto S., Komatsu M., Miura S., Radioactive Materials Released by the Fukushima 
Nuclear Accident (in:) Forest Radioecology in Fukushima, Springer, Singapore 2022

Hulley V., Environmental Laws, Delve Publishing 2020
Kilian B., Elgstrom O., Still a green leader? The European Union’s role in international 

climate negotiations. “Cooperation and Conflict” 2010, Vol. 45, Issue 3, pp. 255-273, 
doi: 10.1177/0010836710377392

Król M.A., Prevention Principle and the Precautionary Principle (in:) J. Cremades, 
C. Hermida (eds.), Encyclopedia of Contemporary Constitutionalism, Springer 
Nature Switzerland AG 2023, https://doi.org/10.1007/978-3-319-31739-7_162-1

Leśkiewicz K., Prawo żywnościowe, Warszawa 2020

96 EU-Mercosur Joint Press Statement, 7 December 2023, Brussels, Directorate-General for 
Trade, https://policy.trade.ec.europa.eu/news/eu-mercosur-joint-press-statement-2023-12-07_en 
(accessed 30 December 2023).



 LEGAL INSTRUMENTS FOR IMPLEMENTING SUSTAINABLE... 517

Mendez-Parra M. et al., Sustainability Impact Assessment in Support of the Association 
Agreement Negotiations between the European Union and Mercosur, Final Report, 
Luxemburg, December 2020

Merz S., Shozugawa K., Steinhauser G., Analysis of Japanese Radionuclide Monitoring 
Data of Food Before and After the Fukushima Nuclear Accident, “Environmental 
Science and Technology” 2015, Issue 49, pp. 2875-2885

Mik C., Fenomenologia regionalnej integracji państw. Studium prawa międzynarodowego, 
T. I, Teoria i Praktyka regionalnej integracji państw, Warszawa 2019

Mik C. (in:) C. Mik (ed.), Zewnętrzne stosunki gospodarcze Unii Europejskiej, Toruń 
2010

Murray P., New Agendas for Dialogue. Australia and European Superpower: engaging 
with the European Union, Melbourne University Press 2005

Nyka M., Handel światowy w zintegrowanym porządku prawnym, Poznań 2010
Nyka M., Zasada zrównoważonego rozwoju w Transatlantyckim Partnerstwie Handlo-

wo-Inwestycyjnym (in:) S. Dudzik, B. Iwańska, N. Półtorak (ed.), Inteligentna i zrów-
noważona gospodarka sprzyjająca włączeniu społecznemu, – wyzwania dla syste-
mów prawnych Unii Europejskiej i państwa, Warszawa 2017

Pastorino L.F., Sanitary and Phytosanitary Measures in the Agreement Between the 
European Union and Mercosur, the Precautionary Principle, and Trade Facilitation. 
Introductory Remark (in:) K. Leśkiewicz (ed.), Legal protection of human health 
against the unsafe agricultural food, Warszawa 2022

Report New Zealand, Asia & Pacific. Protected Planet. World Database of Protected 
Areas. Retrieved 14 September 2020

Santander S., Le régionalisme sud-américain, l’Union européenne et les Etats-Unis, 
Bruxelles 2008

Srogosz T., Międzynarodowe prawo żywnościowe, Warszawa 2020
Szostek D. (in:) A. Szymecka-Wesołowska, Bezpieczeństwo żywności i żywienia. 

Komentarz, Warsaw 2013



STUDIA IURIDICA XCIX

Studia Iuridica 99
ISSN 0137-4346; e-ISSN 2544-3135

Copyright © by Ewa Krogulec, Adam Niewiadomski, 2023
Creative Commons: Uznanie Autorstwa (CC BY) 3.0 Polska

http://creativecommons.org/licenses/by/3.0/pl/
DOI: https://doi.org/10.31338/2544-3135.si.2024-99.29

Ewa Krogulec, Adam Niewiadomski
University of Warsaw
e-mail: ewa.krogulec@uw.edu.pl
ORCID 0000-0002-2230-0720

Adam Niewiadomski
University of Warsaw
e-mail: a.niewiadomski@uw.edu.pl
ORCID 0000-0002-0838-2686

HYDROGEOLOGICAL AND LEGAL ASPECTS 
OF DROUGHT IN POLAND1

Abstract

The issue of drought is an interdisciplinary and multifaceted topic. Two disciplines, 
in particular, that have an interest in solving the problem of drought are hydrogeology and 
law. These two seemingly distant disciplines have to work closely together in order to find 
the right tools to solve the problem of drought. In order to possibly prevent its occurrence 
and, above all, to counteract its effects, interdisciplinary cooperation is needed not only 
between the world of science, but also between public authorities, entrepreneurs, and 
citizens. One important aspect is the preparation of a legal framework that can ensure 
maximum action related not only to eliminating the effects of drought, but also to its 
prevention and the role of public administration in this process.2 However, in terms of 
possible solutions, lawyers need the expertise that only hydrogeologists can provide. 

1 The article was written as part of the Green Dialogue Platform at the University of Warsaw. 
2 M. Jabłoński, Prawno-administracyjne aspekty ochrony wód w Polsce, “Studia Ecologiae 

et Bioethicae” 2011, Vol. 9/4, pp. 49-62.
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This article will present a hydrogeological and legal analysis of drought in 
Poland, covering the most important issues related to drought prevention and 
control. It does not exhaust the whole issue, but is only a contribution to identify-
ing fields of cooperation, as well as a scientific discussion and public discourse. 
Awareness of drought problems is becoming widespread, although there are still 
few solutions to minimise its effects. Drought has also recently become an element 
of education at all levels. However, knowledge, dissemination of information, and 
accessible presentation of research results are needed to awaken properly targeted 
awareness, initiating action at the global or individual level.

One of the main further research questions is how comprehensive regulation 
of drought prevention is possible. The study calls for the need to amend the Water 
Law in line with EU law, in particular, the European Water Directive. In addition, 
other legal acts that deal with water management in the broadest sense should be 
examined. In this respect, the question arises whether we can create a legal water 
management system that prevents natural disasters such as drought. 

Another research question is how to standardise the drought phenomenon in 
research and decision-making. Are the current regulations sufficient to protect 
citizens and above all farmers from the effects of drought? The creation of an 
adequate system of economic security, including credits and compensation and 
the speed of their awarding3 is a challenge not only for legal researchers, but 
also an important issue in the field of property insurance. Solving or mitigating 
the drought problem significantly impacts the issue of food security. Without an 
appropriate legal standard and solutions based on hydrogeological knowledge, we 
may end up not only with a climatic disaster, but also with food shortages. 

Finally, the research question is also to what extent can public authorities 
interfere with private property ownership in order to prevent drought and later to 
counteract the effects of drought? What is required is the development of a legal 
framework that allows state authorities to act quickly and in a relatively con-
flict-free manner, also on private land. At the same time, this requires the creation 

3 P. Mikos, Szybciej zostanie stwierdzona susza rolnicza, “Tygodnik Poradnik Rolniczy”, 
2019, No. 18-19, pp. 780-781.
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of a broad system for the protection of property rights and a system to compensate 
for possible violations. 

WHAT IS DROUGHT - HYDROGEOLOGICAL AND LEGAL 
CONSIDERATIONS

Drought is a multifaceted phenomenon, with physical and social dimensions, 
of universal significance and yet difficult to define. In law, there are several inter-
pretations of the term or terms from which the meaning of drought can be derived. 
However, these are formulated for the purposes of specific legal acts, so their 
universal applicability is impossible. At the same time, the decoding of drought 
norms requires the application of systemic and sometimes even functional inter-
pretation. The lack of an unambiguous legal definition of drought poses problems 
in determining exactly what constitutes a drought. 

According to Article 3(1)(2) of the Act of 18 April 2002 on the state of natural 
disasters,4 drought is defined as a natural catastrophe (an event related to natural 
forces) that can escalate to a natural disaster. 

The Communication from the Commission to the European Parliament and 
the Council on addressing the challenge of water scarcity and droughts in the 
European Union, (COM(2007) 414), and in the text of the Report on the Review 
of the European Water Scarcity and Drought Policy, (COM(2012) 672), considers 
drought to be a natural phenomenon, i.e. a temporary decrease in water availa-
bility linked, inter alia, to the lack of rainfall. “Drought is a continuous phenom-
enon, regional in extent and means the availability of water below average under 
certain natural conditions” (https://www.imgw.pl/). At the same time, it is a soft 
law act that does not directly affect the application process of the law. 

The definitions in the legislation are inconclusive as to whether drought 
is an extreme natural phenomenon or is already a disaster. For the most part, 
it is treated as a natural phenomenon, regional in scope, manifesting itself as 
a temporary reduction in water availability (below average under certain natural 
conditions). However, if water availability is linked to anthropogenic causes, the 
phenomenon itself may also be a consequence of anthropogenic pressure. The 
overlap in the timing of droughts with existing water shortages very often deter-
mines the occurrence of extreme droughts in terms of their intensity as well as 
their duration. Over-exploitation of water, drainage and melioration systems as 
well as mining activities can cause temporary or permanent water shortages, but 
by definition do not constitute a drought. A major influence on the occurrence 
and development of drought is the so-called anthropogenic transformation, which 

4 Act of 18 April 2002 on the state of natural disaster (Journal of Laws of 2017, item 1897).
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alters the water storage capacity. Considering the definitions and analysis of the 
causes of its occurrence, drought should not only be treated as a natural phenom-
enon, as it is the consequence of a synergy of natural conditions and human activ-
ities. The law can influence this human activity through appropriate instruments. 

Drought is a developing, slow process. Its first phase is associated with a long-
term lack of rainfall or its deficiency and the accompanying high air temperature. 
It can continue through soil drought (phase 2), hydrological drought (phase 3) to 
hydrogeological drought (phase 4). In the conceptual approach, the phenomenon 
of drought, in the first 3 phases of development, is described using parameters in 
the form of various indices and coefficients, e.g. Palmer Drought Severity Index 
(PDSI), Standardised Precipitation Index (SPI), Effective Drought Index (EDI), 
Surface Water Supply Index (SWSI), etc. Mawdsley5 divides coefficients into 
two groups, i.e. environmental coefficients that include any hydro-meteorological 
indicators (e.g. PDSI, SPI) and hydrological coefficients (e.g. EDI) that directly 
affect the hydrological cycle (rainfall, flow, soil moisture). These indicators can 
be used to analyse the frequency of low periods in the hydrological cycle. They 
most often report the deviation from the mean value. The second type are indi-
cators that characterise water resources (e.g. SWSI). They define the severity 
of a drought in terms of its impact on water supply for domestic, agricultural, 
industrial, recreational purposes, etc. They characterise both the impact of human 
activity on the increase in water consumption and the decrease in precipitation 
or lack of precipitation, i.e., in general, they determine the scarcity of water in 
relation to needs.

To assess the phenomenon of drought different approaches can be noted. For 
drought phase 3 (hydrological drought), sometimes for drought phase 4 (hydroge-
ological drought), they use:

– analysis of time series of multi-year or period precipitation or flow, n-day 
minimum flow or flow with a specified probability of not being exceeded 
from a duration sum curve, groundwater levels. This approach allows, for 
example, for the characterisation of the regime in relation to flows;

– as a time-varying process, identifying low-flow periods described by 
parameters characterising duration, deficit volume and low flow. The 
boundary flow method is commonly used to separate the periods;6

– statistical and geostatistical parameters.7

5 H. Hisdal, L.M. Tallaksen, Drought Event Definition. Assessment of Regional Impact of 
Droughts in Europe (ARIDE) Technical Report 6, 2000.

6 T. Tokarczyk, W. Jakubowski, Temporal and spatial variability of drought in mountain 
catchments of the Nysa Klodzka basin, “IAHS publication”, Vol. 308, 2006, p. 139.

7 E. Krogulec, Evaluating the risk of groundwater drought in groundwater-dependent eco-
systems in the central part of the Vistula River Valley, Poland, “Ecohydrol. & Hydrobiol.”, 2018, 
Vol. 18, pp. 82-91, https://doi.org/10.1016/j.ecohyd.2017.11.003.
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Contemporary drought regulations in Polish law are scattered. Comprehen-
sive regulation is lacking primarily in two areas. The first is the prevention of 
drought and the second is counteracting the effects of drought, including giving 
assistance to those affected, primarily farmers. 

The second problem is regulated by the Act of 20 July 2017, Water Law.8 
Chapter 2 Counteracting the effects of drought in Section IV Flood Risk Man-
agement and Counteracting the effects of drought regulates the main principles of 
how to counteract the effects of drought.9 This chapter comprises a total of three 
articles. These provisions implement the regulations of Directive 2000/60/EC 
of the European Parliament and of the Council of 23 October 2000 establishing 
a framework for Community action in the field of water policy.10 Article 13(5) 
of the aforementioned Water Directive indicates that “River basin management 
plans may be supplemented by the development of more detailed programmes and 
management plans for a basin, sector, issue or type of water, in order to deal with 
particular aspects of water management. The implementation of these activities 
does not absolve Member States from fulfilling any obligations under other parts 
of this Directive”. Therefore, the origins of national drought activity should be 
traced primarily to European legislation and the objectives set for Member States 
in the Water Directive. 

At the same time, the Water Framework Directive was preceded by soft law 
acts such as the Communication from the Commission to the European Parlia-
ment and the Council “Addressing the challenge of water scarcity and droughts in 
the European Union” of 18 July 2007, (COM(2007) 414). In this communication, 
continuing the implementation of the WFD was identified as a means of tackling 
drought, in particular, by establishing an appropriate price for water in line with 
the ‘user pays’ principle; allocating water more efficiently among water users; 
prioritising possible solutions to water scarcity problems; using and promoting 
technologies and practices that enable rational and economical water use; improv-
ing knowledge and data collection on drought. The regulation so far through the 
so-called soft law also shows the lack of a unified position across the EU for 
an EU-wide legal solution. This may result in a lack of coordination of actions 
in individual states and thus ineffective implementation of certain mechanisms, 
especially in border areas. 

In 2012, the Report on the Review of the European Water Scarcity and 
Drought Policy of 14 November 2012 (COM(2012) 672) was published. It assessed 
the implementation of the 2007 Communication. In line with the recommenda-
tions set out in the report, the European Commission in the next planning cycles 
of the WFD implementation should ensure and further integrate water scarcity 
and drought issues into the different sectoral policies. When planning to under-

 8 Journal of Laws of 2021, item 2233, as amended. 
 9 B. Rakoczy, Prawo wodne. Praktyczny przewodnik, Warsaw 2018.
10 OJ. EU. L. of 2000 No. 327, p. 1, as amended.
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take legal research on drought issues, it is very important to read these documents 
in detail, as they contain a number of assessments and measures that have proven 
to be ineffective, or not very effective in preventing drought. 

According to Article 183 of the Water Law, counteracting the effects of 
drought is the task of the governmental and self-governmental authorities and 
the Polish Waters. This means that the state is liable for failure to fulfil this task. 
At the same time, there is a lack of compensation provisions to pursue possible 
claims against the state for the non-fulfilment of Article 183 of the Water Law. For 
this, the provision is more of a programmatic norm and not a viable guideline to 
enable the enforcement of damages from state bodies. These damages, however, 
can be claimed under general principles. 

Another article of the Water Law indicates that drought mitigation is car-
ried out in accordance with the Drought Mitigation Plan. Such a plan in Poland 
has been prepared and adopted in the Regulation of the Minister of Infrastruc-
ture of 15 July 2021 on the adoption of the Plan for Counteracting the Effects of 
Drought.11 Pursuant to Article 184(2) of the Water Law, it includes an analysis 
of the possibility of increasing available water resources; proposals for the con-
struction or reconstruction of water facilities; proposals for necessary changes 
in the use of water resources and changes in natural and artificial retention and 
measures to counteract the effects of drought.

The 105 pages of the regulation indicate the main assumptions for counteract-
ing the effects of drought. At the same time, there is a rather limited assessment 
of the potential for the development of projects that can help prevent drought. 
According to the Plan, “measures to strengthen and restore the retention capacity 
of an area, such as:

1) protection and restoration of ecosystems,
2) protection and restoration of biodiversity, inter alia, through renaturalisa-

tion of aquatic and water-dependent ecosystems and wetlands, afforesta-
tion, biologisation of soils,

3) implementing the principle of sustainable urban planning and design (smart 
city, introducing elements of blue-green infrastructure),

4) changes to reduce the water intensity of the economy
– effectively counteract the effects of drought, but also have a positive impact 

on creating a climate-neutral economy. Thus, the adaptation measures used 
to counter the effects of drought not only minimise the impact of drought, 
but also contribute to lowering the risk of drought occurrence”.12

The examples cited above are only one of more than a dozen drought mitiga-
tion proposals described in the Plan.13 It should also be pointed out that some of 

11 Journal of Laws of 2021, item 1615. 
12 Drought Plan, p. 9. 
13 Pursuant to Article 185 of the Water Law, a draft plan to counteract the effects of drought 

is prepared by Polish Waters (Wody Polskie) in consultation with the minister in charge of agricul-
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the recommendations relate to drought prevention. These may include a descrip-
tion of the possibility of increasing disposable water resources, proposals for the 
construction or reconstruction of water facilities, proposals for necessary changes 
in the use of water resources and changes in natural and artificial retention. At 
the same time, there is a lack of answers to possible compensation claims and aid 
measures for those affected by drought, primarily farmers. 

Pursuant to Article 185 of the Water Law, the Plan may be amended and there 
is an obligation to update it every 6 years. According to the cited provision, the 
minister in charge of water management, ensuring active participation of all the 
interested parties in the preparation and updating of the Drought Plan, shall make 
public, under the principles and in the mode specified in the provisions of the Act 
of 3 October 2008 on the provision of information on the environment and its 
protection, public participation in environmental protection and environmental 
impact assessments, in order to obtain comments: the timetable and work pro-
gramme for the preparation of the draft drought plan; the draft drought plan at 
least one year before the start of the period to which the plan applies. This means 
that any interested party can submit their comments and objections to the draft 
plan and its update. 

Article 185(5) indicates that the provision of source materials used for the 
preparation of the draft drought plan by Polish Waters (Wody Polskie) shall be made 
available under the principles and in the mode specified in the provisions of the Act 
of 3 October 2008 on the provision of information on the environment and its pro-
tection, public participation in environmental protection and environmental impact 
assessments. In the possible new legal framework, the use of materials held by the 
state authorities in the preparation of the legislative project is essential. Therefore, it 
will be very important for legislative work on a comprehensive solution to the prob-
lem of drought in Poland to cooperate closely with all public authorities.14 

Undoubtedly, the effectiveness of drought prevention is not affected by the 
lengthiness of planning procedures. In the Water Law, according to Article 185(5), 
within 6 months of the date of public disclosure of the draft plan, interested par-
ties may submit comments on the arrangements contained in these documents to 
the minister responsible for water management. The complicated and lengthy pro-
cedure for adopting the plan is intended to promote transparency and accuracy of 

ture, the minister in charge of rural development, the minister in charge of fisheries, the minister 
in charge of inland navigation and voivodes, taking into account the division of the country into 
river basin districts. Polish Waters (Wody Polskie) shall submit the draft of the drought plan to the 
minister in charge of water management. The minister in charge of water management shall adopt 
and update the plan for counteracting the effects of drought by means of a regulation, guided by 
the need to counteract the effects of drought.

14 Pursuant to Article 185(7) of the Water Law, Governmental and self-governmental admin-
istrative bodies and research institutes are obliged to provide, free of charge, the data in their 
possession necessary for the preparation of the drought plan to the entities preparing and drafting 
this document.
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the regulations adopted. At the same time, it makes it impossible to react quickly 
to the rapidly changing reality of natural disasters.

There are currently no regulations in place to prevent drought. The govern-
ment is presenting a drought bill, described below, which is only concerned with 
accelerating investments in drought prevention. However, this does not address 
many of the fundamental problems of drought and violates existing planning reg-
ulations, including the planning authority of the municipality. 

To sum up this part of the discussion, the main legal problem in combating 
drought is the legal chaos both in terms of drought prevention and counteracting 
the effects of drought. The residual regulations of the Water Law in force, the 
rather imprecise Plan, as well as the controversial draft of the Drought Act (about 
which you will read more below) are not good indicators of the success of drought 
reduction in Poland. At the same time, it should be noted that similar legal chaos 
exists at the European level. Several pieces of soft law and the Water Framework 
Directive are legal mechanisms far short of meeting the challenge of drought 
prevention. 

DROUGHT DEVELOPMENT

There are four genetic phases of drought, namely atmospheric, soil (agricul-
tural), hydrological, and hydrogeological. The aforementioned types determine 
the successive stages of the development of this phenomenon and their course and 
processes of formation are presented in the diagram of drought propagation in the 
hydrological cycle.

ATMOSPHERIC (METEOROLOGICAL) DROUGHT

It occurs when there is a precipitation deficit. The direct result of a precipita-
tion deficit is a moisture deficiency that builds up over time. Precipitation deficits 
in the warm season during the period of intense evaporation intensify the drought 
phenomenon. Depending on the conditions of the natural environment, its spatial 
variability as well as land use and water demand, atmospheric drought may cause 
subsequent phases of drought.

AGRICULTURAL (SOIL) DROUGHT

It occurs when soil moisture is insufficient to meet the water needs of plants 
and carry out normal agricultural management. It is a direct consequence of pro-
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longed atmospheric drought. Defined as a period when soil moisture is insuf-
ficient to meet the needs of plants in the soil profile and to carry out normal 
agricultural management. Agricultural drought leads to the generation of direct 
losses in natural ecosystems, but primarily results in losses in agricultural and 
forestry production.

HYDROLOGICAL DROUGHT (HYDROLOGICAL LOW)

Manifests itself in the long-term reduction of water quantity in rivers and 
lakes. Applies to surface waters. It occurs when the flow in rivers falls below 
the flow of the multi-year average value. It is a period of reduced surface water 
resources relative to the multi-year average value. Hydrological drought is the 
next stage of worsening atmospheric and agricultural drought.

HYDROGEOLOGICAL DROUGHT

Drought is defined as a long-term reduction in groundwater resources. The 
phenomenon of this type of drought is usually preceded by the above drought 
phases. Hydrogeological drought is the most severe and the most difficult one to 
reverse.

Hydrogeological drought is the final stage of drought development and is 
influenced by a number of factors, including rainfall distribution, the amount of 
recharge, and the amount of drainage by surface watercourses. Hydrogeological 
drought is a long-term reduction in groundwater resources in relation to multi-year 
normal conditions. This reduction affects groundwater users: groundwater-de-
pendent ecosystems, agriculture, forestry, population, and economy. The concept 
of drought is the same as hydrogeological low, defined as a natural phenomenon 
characterised by the occurrence and continued existence for a prolonged period 
of a shallow water table below the conventional limit state, understood as the 
average of the minimum annual states, which are simultaneously lower than the 
average low state.

Identification of the problem refers to the assessment of what is essentially 
a hydrogeological drought. The magnitude of groundwater decline (reduction in 
water resources, reduction in retention) that could be considered a drought varies 
regionally and locally due to variability in hydrogeological conditions, volume of 
exploitation, seasonal conditions and water use. The analysis of hydrogeological 
drought on a regional scale, together with the recommendation of the assessment 
method, should refer to an area with similarly defined hydrogeological conditions 
where the influence of meteorological and climatic factors can be considered sim-
ilar for the entire study area.
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Studies carried out by geologists, indicate the need for an analysis of drought 
in a broader context and an interdisciplinary approach to water scarcity problems. 
They show the varying dynamics and trends of changes in groundwater levels and 
quality over time and space. It is noteworthy that hydrogeological drought, the 
last phase of drought, directly affects economic and social drought.
 

 

Meteorological drought

Agricultural (soil)
drought

Hydrological drought 

Hydrogeological 
drought

Social drought; Economic drought

 

WATER SHORTAGES – PREVENTION

The problem that exists in terms of regulation is the lack of comprehensive 
measures to prevent drought in the sphere of not only law, but also hydrology,15 
land management,16 the economic system,17 and others.18 One of the main issues is 
the development of a system to counteract drought, not just its effects. Of course, 
drought is to a large extent an external action for lawyers, so to speak, it can 
even be considered as a force majeure, but contemporary analyses, if only cited 
in the regulation, point to the necessity of taking a number of different actions. 
Undertaking the design of legal solutions, however, must be combined with work 
in other fields of drought prevention. Only the joint compilation of the results of 
the studies carried out can produce a legislative effect. 

15 P. Herbich, Ocena możliwości wykorzystania rezerw zasobów dyspozycyjnych wód pod-
ziemnych do łagodzenia skutków suszy w rolnictwie, “Biuletyn Państwowego Instytutu Geolo-
gicznego” 2019, Vol. 475, pp. 51-58. 

16 I. Godyń, Instrumenty planistyczne i zarządzania dla potrzeb łagodzenia zjawiska suszy, 
“Środowisko. Czasopismo Techniczne” 2009, Vol. 1, pp. 59-68.

17 J. Sołtuniak, Wpływ suszy hydrologicznej na inwestycje w energetyce wodnej. Możliwości 
zapobiegania skutkom suszy, “Gospodarka w Praktyce i Teorii” 2016, Vol. 44/3. 

18 Drought management plan report including agricultural, drought indicators and climate 
change aspects, Technical Report 2008-2023, Office for Official Publications of the European 
Communities.
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In the common opinion of lawyers, the current provisions of the Water Law 
are not sufficient to prevent water shortages,19 let alone to counteract drought. It 
is necessary to undertake research work on the necessity of amending the Water 
Law in terms of a comprehensive regulation of the coherence of European20 and 
national regulations, including the regulation in question, with the current knowl-
edge and possibilities in the field of water management.21 

The broader systemic and constitutional issue of whether drought is a state of 
natural disaster also needs to be considered. Both a negative and a positive answer 
to this question require in-depth legal analyses of the possible consequences of 
such decisions and the possibilities of assistance for those affected.22 However, 
this is a topic that goes far beyond the realm of possible changes to the Water Law 
or compensation regulations. It requires the involvement of a wide-ranging dis-
cussion with constitutionalists to assess such important consequences of making 
decisions in this area. 

In the sphere of agriculture, for example, the melioration of villages23 and 
fields and the rational management of water24 (in particular, the appropriate allo-
cation of it25), including groundwater,26 have been advocated for several decades. 
There is a lack of legislation to help farmers in this regard. There is also a lack 
of financial incentives for efforts to improve water management in villages.27 

19 M. Gromiec, Problemy zaopatrzenia Polski w wodę – zasoby, zagrożenia, rozwiązania, 
“Przyszłość. Świat-Europa-Polska” 2014, Vol. 2/30, pp. 64-86.

20 J. Grela, M. Jelonek, T. Sadąg, Zrównoważone użytkowanie oraz ochrona ekosystemów 
wodnych w świetle wymagań prawa europejskiego i polskiego, “Czasopismo Techniczne” 2009, 
Vol. 2-A (10), pp. 49-54.

21 K. Płonka-Bielenin, Organizacja prawna gospodarki wodnej na poziomie województwa 
w zakresie zarządzania kryzysowego – analiza prawna.

22 A. Bisztyga, K. Płonka-Bielenin, Instytucja stanu klęski żywiołowej w polskim systemie 
prawnym, (in:) (ed.) Ł. Baratyński, P. Ramiączek, K. Spryszak, Współczesne wyzwania państwa 
i prawa. Księga jubileuszowa prof. Jerzego Jaskierni z okazji 45-lecia pracy naukowej, Toruń 
2017; M. Kazimierczuk, Ograniczenie prawa własności podczas stanu klęski żywiołowej, “Civitas 
et Lex” 2022, p. 34/2, pp. 47-63.

23 Z. Suligowski, Nowe prawo wodne – powodzie, susze i melioracje, “Inżynieria Morska 
i Geotechnika”, 2019, pp. 3-9. 

24 A. Keikha, H. Mehrabi Boshraabadi, M. Mardani Najafabadi, S. Ziaee, Evaluation of wa-
ter market performance and its comparison with different allocation rules of water in drought 
conditions, 2021.

25 X. Liu, P. Guo, Q. Tan, F. Zhang, Y. Huang, Y. Wang, Drought disaster risk management 
based on optimal allocation of water resources, Natural Hazards 2021, Vol. 108(1), pp. 285-308.

26 M. Woźnicka, E. Przytuła, D Palak-Mazur, Funkcjonowanie systemu ochrony wód 
podziemnych w Polsce w świetle przepisów ustawy Prawo wodnych, (in:) Wybrane zagadnienia 
hydrogeologiczne oraz różne aspekty związane z eksploatacją wód podziemnych, Łódź, 2021; 
V. Caillet, Instrumente zur Dürrebewältigung im öffentlichen Wasserrecht-Eine rechtsvergle-
ichende Untersuchung zwischen dem Bundesland Baden-Württemberg und dem US Bundesstaat 
Kalifornien, 2021.

27 In relation to villages, the National Strategic Plan (Strategic Plan for the Common Agricul-
tural Policy 2023-2027) recommends, “Increasing soil water retention by using water resources 
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Finally, there is a lack of effective legal instruments to act against drought. In this 
case, dedicated European funds prove to be helpful. For example, it is only in the 
Strategic Plan for the Common Agricultural Policy 2023-2027 that the interven-
tion envisages covering the purchase of systems to improve water management, 
through the elements of technical infrastructure necessary for the harvesting, 
storage in closed tanks and management of rainwater, installations for water recy-
cling or water efficiency.28

The starting point for solving the above problems should be the research 
teams that have identified the most effective methods to combat drought.29 Next, 
an analysis of the potential impact assessment is required, which should include 
an assessment of the rationality of the new regulations. This assessment should 
also include the financial impact on the state budget. It is obvious that without 
public aid, the fight against drought will not have the intended effects, which 
would aim to minimise its impact.

The government has at the same time presented drought special bills twice 
already. These concern investments to deal with the effects of drought. The first 
of the drafts was withdrawn in 2021 (formally in 2022).30 A new draft, under the 
same title, the Drought Investment Act, is currently under procedure.31 This law 
will simultaneously amend the Act of 19 October 1991 on the management of 
agricultural properties of the State Treasury, the Act of 7 July 1994 Construction 
Law, the Act of 21 August 1997 on real estate management, the Act of 27 April 

stored in existing drainage systems with an irrigation function or by carrying out the construc-
tion or reconstruction of irrigation or irrigation-drainage systems and the conversion of drainage 
systems into irrigation-drainage systems; Increasing the amount and duration of water retention 
in agricultural areas (agro-technical treatments, creation of ecosystem services, construction of 
small water reservoirs); Reducing water consumption by reusing drainage water for fertilisation 
and irrigation of other field crops; Improving the system of compensation and subsidies and insur-
ance against the risk of drought effects in agriculture by developing methods of in-kind and finan-
cial support for those affected by the effects of agricultural drought; Developing and implementing 
programmes to educate the public about the causes of drought, how to identify it, its effects and, 
above all, how to prevent it; Educating and creating awareness among farmers about the possibility 
of creating retention in agricultural areas”. - p. 156. 

28 Strategic Plan for the Common Agricultural Policy 2023-2027, p. 334. At the same time, 
the Plan recommends “that through national and regional operational programmes, as well as with 
the help of initiatives financed from the state budget, the possibility of financing small retention 
projects and the development of green-blue public infrastructure in rural settlements should be 
created (e.g. installation of retention reservoirs with greenery, construction of retention ponds, ab-
sorption ponds, hydrophytic systems, rain gardens, installation of facilities for retention and use of 
rainwater from roofs of public facilities for irrigation of green areas, construction of facilities for 
retention and use of rainwater and snowmelt on site, and development of public absorption areas 
covered with vegetation)”, p. 1228.

29 L. Wertmann, Anpassung an Trockenheit und Dürre-welche wasserrechtlichen Hand-
lungsmöglichkeiten gibt es?, “Natur und Recht” 2021, Vol. 43/5, pp. 328-329.

30 https://legislacja.rcl.gov.pl/projekt/12337151. 
31 https://legislacja.rcl.gov.pl/projekt/12356956/katalog/12857592#12857592. 
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2001 Environmental Protection Law, the Act of 27 March 2003 on spatial plan-
ning and development, the Act of 16 April 2004 on nature protection, the Act of 
6 December 2006 on the principles of development policy, the Act of 3 October 
2008 on the provision of information on the environment and its protection, public 
participation in environmental protection and environmental impact assessments, 
the Act of 9 June 2011 Geological and Mining Law, the Act of 20 July 2017Water 
Law, the Act of 5 July 2018 on facilitations in the preparation and implementation 
of housing investments and accompanying investments. 

The interference with the municipality’s planning authority through Arti-
cle 5(3) of the draft Act should be regarded as particularly worrying. The intro-
duction of the principle according to which obtaining a decision on permission 
to carry out investments to counteract the effects of drought will be tantamount 
to obtaining a decision on determining the location of a public purpose invest-
ment – within the meaning of the provisions of the Act on spatial planning and 
development and a building permit – within the meaning of the provisions of the 
Construction Law. The aim of the project itself is to accelerate investments to 
counteract the effects of drought, but this cannot be done by violating the basic 
principles of spatial planning and interfering not only with the powers of munici-
pal authorities, but above all with the rights of property owners.32 

Already at this stage, an assessment of the presented draft should be expressed 
not only through the prism of the legislative sphere, but also through the experi-
ence of other scientific disciplines in the field of drought control. The presented 
draft raises a number of controversies due to the deepening of the planning chaos. 
It causes spatial planning in the municipality to actually become a superfluous 
element rather than a core task of the municipality. Therefore, one of the tasks of 
answering the question of the fight against drought is to answer the question of 
whether this fight should violate the existing regulations and powers of local gov-
ernment units. One of the first steps in the proposed work should be to actively 
participate in the legislative processes already underway and to clearly expose 
the scientific basis for convincing the legislator of the irrationality of some of the 
legislative proposals. 

32 For example, only Article 25(1) of the draft provides for the elimination of the 
requirement to obtain additional decisions necessary for the implementation of investments 
concerning the division of real estate, the acquisition of necessary real estate for the implementation 
of investments, cutting of trees and shrubs (the division of real estate is approved by a decision 
on the permit for the implementation of investments in the field of counteracting the effects 
of drought); in Article 17(1) of the draft, in the permit for the realisation of investments in 
counteracting the effects of drought, the voivode permits, to the extent necessary for the realisation 
of the investment, the removal of trees or shrubs located on the real estate covered by the decision; 
moreover, Article 21 of the draft introduces the provision of the possibility to enter the real estate 
in order to undertake preparatory activities necessary for the realisation of the investment, such as 
carrying out measurements, surveys or other necessary works.
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SUMMARY

The solution to the outlined major problems requires the development of 
a uniform and comprehensive legal model. This requires obtaining analyses, not 
only legal ones, which will make it possible to formulate regulations preventing 
drought and counteracting the effects of drought.33 At the same time, this model 
should include not only regulations to prevent drought but also measures to coun-
teract its effects. The sphere of possible drought compensation and omissions 
in this regard on the part of state authorities cannot be left outside the sphere of 
interest. Drought is of particular importance to farmers, as it is a threat not only 
to their jobs and lives but also to Poland’s food security. 

The development of model legal solutions concerning drought in Poland indi-
cates the need to use interdisciplinary cooperation of the representatives of envi-
ronmental, geological, economic,34 social, physical or crisis management sciences. 
The preparation of possible model legal solutions will require the consideration of 
alternative solutions as well, and thus may prove to be quite time-consuming. In 
addition, these solutions should be compatible with European law, including the 
Water Framework Directive presented.35 

The necessary conditions for the implementation of the legal model of drought 
prevention and counteracting the effects of drought first require dealing with the 
existing dysfunctions and deficiencies in the current legal state. Only a few legal 
solutions have been indicated above, which may raise quite serious doubts as to 
their correctness. A thorough composition of the legal model requires a multi-fac-
eted discussion, such as the one taking place in some German states.36

The changes should start with the preparation of the initial (framework) 
assumptions for possible amendments to legal acts. Then all possible provisions 
that need to be adapted to the model system of comprehensive regulation should 
be identified. It may also become apparent that new legislation will be needed, so 
the possibility of designing such legislation must be envisaged. In order to initiate 
changes, not only legal analyses will be needed, but, above all, an overall concept 
for water management and drought prevention. 

33 R.W. Adler, Drought, sustainability, and the law, “Sustainability” 2010, Vol. 2/7, 
pp. 2176-2196.

34 R. Miłaszewski, Wprowadzenie do analiz ekonomicznych w świetle ramowej Dyrektywy 
Wodnej 2000/60/WE wraz z oceną ich implikacji dla planowania w gospodarowaniu wodami 
w Polsce, Department of Water Resources, Ministry of the Environment, Warsaw October 2003.

35 E. Zębek, Legal solutions of lake monitoring systems in Poland in compliance with the Wa-
ter Framework Directive, “Review of European and Comparative Law” 2022, Vol. 49, pp. 173-201.

36 Ch. Mayer, Das Wasserentnahmeentgelt-Eine aktuelle rechtliche Bestandsaufnahme als 
Grundlage für die Diskussion über die Eignung des Wassercents als Finanzierungsinstrument 
zum Schutz von Grundwasservorkommen vor klimawandelbedingten Beeinträchtigungen, “Natur 
und Recht” 2022, Vol. 44/7, pp. 461-465.
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In research related to drought issues, obstacles and threats may be heteroge-
neity and inconsistency of each other in the identification of the process and the 
effects of the drought phenomenon. The effects of hydrogeological drought, often 
indicated in terms of hydrogeological conditions, have a much broader impact, 
concerning economic, environmental, and legal consequences.37

The complexity of the problems associated with the hydrogeological drought 
phenomenon in terms of threat to groundwater levels and quality is primarily 
due to:

– a decrease in groundwater levels associated with reduced infiltration 
(groundwater recharge), reduced groundwater retention and changes in 
surface water recharge conditions;

– drastic changes in hydrogeochemical conditions associated initially with 
drainage, resulting in the expansion of the aeration zone and then with the 
hydration of rock massifs, within which reactions typical of the aeration 
zone took place, and a number of minerals precipitated.

In conclusion, drought poses serious threats in all the areas mentioned above. 
However, it is possible to approach drought as a challenge and try to counteract 
the phenomenon, minimise its effects and even try to adequately protect against 
it. This requires research on specific and clearly defined elements/aspects/phases 
of drought. A necessary step should be an interdisciplinary, coherent approach to 
organising research and interpreting results. However, such an approach requires 
consistency of work, discussion of results, and synergy of efforts across research 
disciplines. A possible threat is the lack of consensus resulting from different 
research workshops in different scientific disciplines and the economic factor, 
which is very important in research, especially concerning extreme phenomena 
resulting in possible losses in different branches of the economy.
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Abstract

The subject of the paper is the problem of prevention of food wastage at the production 
stage. A contract farming agreement is the legal instrument that performs the function of 
prevention of food wastage at this stage. The conclusion of a contract farming agreement 
affects the food wastage caused by both natural and climate related and economic 
causes. The primary function of this agreement is to plan and organize production by 
providing the agricultural producer with the ability to sell his agricultural products and 
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economic support to the producer, also contribute to a reduction of food wastage.
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1. INTRODUCTION

A contract farming agreement and the functions it performs have already 
been the subject of interest of representatives of the doctrine of both civil and 
agricultural law. Traditionally, two basic functions of contract farming are indi-
cated: to provide the agricultural producer with the ability to sell agricultural 
products from his farm and to provide food processing businesses with feed-
stocks for the production of appropriate characteristics.1 In more contemporary 
approaches, other new but equally important functions are indicated, such as, for 
example, organization and modernization of agricultural production, innovation 
of production processes in agriculture, stabilization of agricultural markets and 
counteracting the unfair use of contractual advantage in the trade in agricultural 
products.2 The inclusion of these functions has become the basis of a new view 
of contract farming and its increased popularity.3 In addition, its importance has 
been recognized for ensuring food security4 by influencing the organization of 
the production process and thus adjusting the quantity and quality of agricultural 
production to the needs of the market and by preventing losses of agricultural 
products, but also overproduction at the initial stages of the production process. 

The purpose of the paper is not to analyze the overall problem of food wast-
age, which is a global issue and takes place throughout the food chain, ‘from 
field to table’, especially during the production, distribution, and consumption of 
food. Due to the subject of the paper and the editorial requirements, the consider-
ations will be limited to the first stage of the food chain, i.e. the stage of agricul-
tural production and the attention will be focused mainly on the contract farming 

1 Cf.: A. Stelmachowski, Zagadnienia prawne kontraktacji [The legal problems related to 
contract farming], PiP 1954, No. 7-8; A. Stelmachoski, Kontraktacja produktów rolnych [Con-
tracting of agricultural products], Warsaw 1960; A. Szpunar, Charakter prawny umowy kontrak-
tacji [The legal nature of contract farming], NP. 1955, No. 7-8; A. Klein, Pojęcie umowy i stosunku 
zobowiązaniowego kontraktacji według kodeksu cywilnego [The concept of an agreement and 
the obligatory relationship of contract farming according to the civil code], S.C. 1972, Vol. XIX.

2 Cf. the comments of A. Stelmachowski supplemented by M. Korzycka, (in:) Z. Radwański 
(ed.), System prawa prywatnego. Prawo zobowiązań – część szczegółowa [The private law system. 
Law of obligations - specific part], Vol. 7, Warsaw 2011, pp. 295ff.

3 The growing interest in contract farming is also evidenced by the fact that the International 
Institute for the Unification of Private Law (UNIDROIT), the Food and Agriculture Organization 
of the United Nations (FAO), and the International Fund for Agricultural Development (IFAD) 
have jointly developed the Legal Guide on Contract Farming (Rome 2015). The regulations ad-
opted therein do not directly affect the national legal systems of individual countries, but they can 
provide a legal model for national regulation of contract farming.

4 For more information on food security, cf. P. Wojciechowski, Bezpieczeństwo żywnościo-
we a ograniczenia w nabywaniu nieruchomości rolnych w kontekście strategii „Od pola do stołu” 
[Food security and restrictions in the purchase of agricultural property in the context of the ‘ field 
to table’ strategy], Przegląd Prawa Rolnego No. 1, 2021, pp. 147ff.
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agreement, as an instrument of agricultural law that helps adjust the quantity and 
quality of production to market requirements. 

The need to provide citizens with access to food of sufficient quantity, ade-
quate quality, and affordable price5 supports the formulation of the hypothesis 
that it is necessary to ensure food security also by preventing the loss of agricul-
tural products, or food wastage, at the stage of agricultural production. This is one 
of the biggest contemporary challenges not only for the Common Agricultural 
Policy but also for national agricultural legislation, and the role of the contract 
farming agreement in this regard is invaluable.

2. CAUSES OF FOOD WASTAGE

Food security issues considered in the context of countering food wastage 
generally go beyond the legal framework. These are social and economic phe-
nomena that need to be defined taking into account why they occur. In addition, 
the demand for adequacy of normative construction requires that one should not 
lose sight of the economic approach, and in order to more clearly show the scale 
of the problem, one should cite some facts about food wastage. 

There are many causes of food wastage. They vary according to the different 
stages of the agri-food chain, the type of agricultural or food product, and the 
place where the wastage occurs. Incorrect practices occur at all stages of the food 
chain, from agricultural production, through storage and processing, to inappro-
priate distribution and bad consumer habits.6 In industrialized countries, most 
food is wasted at the final stages of the food chain, i.e. distribution and con-
sumption, and the reasons for this are overproduction and lack of proper respect 
for food. This issue, however, is outside of the scope of this paper. In developing 
countries, on the other hand, most losses can be seen in the initial stages of pro-

5 ‘Field-to-table’ strategy, p. 2.
6 Every year, about one-third of the total amount of food produced worldwide, or about 

1.3 billion tons, is wasted, and rational management of this food would feed an additional popula-
tion of 2 billion people. In the EU, about 89 million tons of food are wasted annually. This shows 
that, on average, each EU citizen wastes about 173 kg of foodstuffs a year, and this figure is grad-
ually increasing year after year. Poland ranks an infamous fifth in the EU in this ranking (247 kg 
of food per person). Households account for the largest share of food wastage (47 million tons), 
but food is wasted at virtually all stages of the food chain – by producers (about 17 million tons), 
processors (about 10.5 million tons), retailers and caterers (about 5 million tons), and in primary 
production (about 9 million tons). This information comes from the FAO Report, Global food 
losses and food waste. Extent, causes, and prevention. FAO 2011, and from official data available 
at www.europarl.europa.eu/news/pl/headlines/society/20170505STO73528/marnowanie-zywnos-
ci-w-ue-miliony-ton-jedzenia-do-kosza-infografika (accessed 20 January 2023).
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duction and are related to inadequate organization of food production and storage 
of agricultural products.

In general, the causes of food wastage at the initial stage of the food chain can 
be divided into natural-climatic and economic. The first category of causes is 
closely related to the dependence of the quality and quantity of agricultural pro-
duction on natural external factors such as weather, climate, and biological fac-
tors. Yields are affected by weather conditions (extreme temperatures, droughts, 
floods, hailstorms, frosts, hurricanes, and disasters), as well as pests and plant and 
animal diseases, among others. It has been repeatedly emphasized in the doctrine 
of agricultural law7 and jurisprudence8 that agricultural operations involve 
additional risks. This determines the distinction of production units in agriculture 
based on the agri-biological cycle, defined as the biological production cycle. In 
addition to the usual risks that accompany any economic activity, agricultural 
activity has additional biological and natural risks, and the quantity and quality 
of agricultural production depends on the potential inherent in the plants grown 
and animals raised. Although people cannot completely eliminate this risk, with 
expertise and the right approach they can influence the production process.

The second category of causes of food wastage at the production stage is 
economic causes. These causes are closely related to a lack of demand for a par-
ticular agricultural product, poor identification of customer needs and overpro-
duction, which makes it unprofitable for producers to harvest their products.9 
The extent to which farms are equipped with means of agricultural production, 
such as land, capital, labor, and production organization, is also important. In 
particular, the choice of the crop to be grown should be correlated with the size of 
the acreage owned and the type (quality) of the soil, and the selection of the right 
variety should be appropriate for the location and should meet the requirements of 
the market. Food losses also occur due to insufficient capital, which often leads to 
a delay in harvesting during the harvest season (e.g. low mechanization rates and 
insufficient labor).10 Food losses are also related to the level of infrastructure for 

 7 The concept of ‘agrarieta’ has been widely adopted in Western European doctrine, A. Car-
rozza, Problemi generali e profili di qualificazione del diritto agrario, I, Milano 1975, pp. 74ff, 
and in Polish doctrine, including R. Budzinowski, Koncepcja gospodarstwa rolnego w prawie 
rolnym [The concept of a farm in agricultural law], Poznań 1992, p. 26.

 8 Judgement of the Supreme Administrative Court of 8 February 2007, II OSK 1555/06, Lex 
No. 338885.

 9 The state of food insecurity in the world: strengthening the enabling environment for food 
security and nutrition (electronic document, Rome FAO 2014), https://reliefweb.int/report/world/
state-food-insecurity-world-2014-strengthening-enabling-environment-food-security-and (ac-
cessed 20 January 2023).

10 D. Kumar, P. Kalita, Reducing Postharvest Losses during Storage of Grain Crops to 
Strengthen Food Security in Developing Countries. Foods, 6, Article No. 7, 2017; D. K. Grover, 
J. Singh, Post – harvest losses in the wheat crop in Punjab: Past and Present, Agricultural Econom-
ics Research Review 2013. 
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the storage of agricultural products and the available means of transportation.11 
Other important causes of food wastage at the food production stage include the 
selection of the wrong variety for the location and for the market requirements. 
Some plants are not harvested or are discarded immediately after harvest because 
they do not meet the quality standards, such as shape, size, color, and weight, 
which are required by the processing companies or the target markets. 

3. DEFINITION OF FOOD WASTAGE

Even though the seriousness of the problem has been recognized, no defini-
tion of food wastage has been formulated in EU law.12 At the EU level, however, 
a number of measures have been taken to prevent food wastage and these have 
been reflected in acts that are non-binding for the member states.13 A number of 
initiatives have therefore been taken to counter food wastage throughout the food 
chain, as only the joint efforts of farmers, processors, retailers and consumers can 
contribute to effective resource management and food security. However, special 
attention has been paid to the stages of food sales and consumption. 

The same is true of the Polish legal system. The concept of food wastage is 
defined in the Act of 19 July 2019 on the prevention of food wastage14 and is quite 
narrow. According to Article 2(1) of the Act, food wastage should be understood 
as the withdrawal from the distribution stage of food that meets the requirements 
of the food law, including those set forth in Regulation (EC) No. 178/2002 of 
the European Parliament and of the Council of 28 January 2002 laying down 

11 B. Dziliński, Jak uniknąć marnotrawstwa żywności, koncepcja Parlamentu Europejskiego 
[How to avoid food wastage, the concept of the European Parliament], INFOS, No. 7, 2012, Sejm 
Analysis Office, p. 2.

12 For this reason, in its resolution titled “How to avoid food wastage: Strategies for a more 
efficient food chain in the EU,” the European Parliament called on the Commission to put forward 
a legislative proposal that includes a definition of this concept.

13 This is the Communication from the Commission to the European Parliament, the Council, 
the European Economic and Social Committee and the Committee of the Regions of 20 September 
2011. The Roadmap to a Resource Efficient Europe, COM(2021)571; European Parliament reso-
lution of 19 January 2012. How to avoid food wastage: Strategies for a more efficient food chain 
in the EU (OJ C 227E); Communication from the Commission to the European Parliament, the 
Council, the European Economic and Social Committee and the Committee of the Regions of 31 
January 2013, Setting up a European Retail Action Plan, COM(2013); Council Conclusions of June 
28, 2016, Food losses and food waste, https://data.consilium.europa.eu/doc/document/ST-10730-
2016-INIT/pl/pdf (accessed 31 January 2023); cf. Ł. Sokołowski, Przeciwdziałanie marnowaniu 
żywności jako wyzwanie współczesności – studium porównawcze prawa polskiego i niemieckiego 
[Counteracting food wastage as a modern challenge - a comparative study of Polish and German 
law], Przegląd Prawa Rolnego, No. 2, 2022, pp. 100ff.

14 Consolidated text: Journal of Laws of 2020, item 1645.
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the general principles and requirements of food law, establishing the European 
Food Safety Authority and laying down procedures in matters of food safety,15 in 
particular, due to the approaching expiry of the use-by date or date of minimum 
durability, or due to defects in the appearance of these foodstuffs or their packag-
ing and their designation for disposal as waste. Such a fundamental narrowing of 
the scope of the meaning of the term ‘food wastage’ is reflected in the restriction 
of the subjective scope of the Act. In fact, the application of the provisions of the 
Act has been limited to food business operators selling foodstuffs in a retail or 
wholesale unit or units with an area of more than 250 m2, where the revenues from 
the sale of foodstuffs account for at least 50% of the revenues from the sale of all 
goods. Thus, the problem of countering food wastage has not been comprehen-
sively regulated in the Polish legal system, which omits not only the extremely 
important stage of food wastage at the level of consumers but also the stages of 
production, purchase and processing of agricultural products, which are interest-
ing from the point of view of these considerations.

In the absence of a legal definition of food wastage at the agricultural pro-
duction stage, it is necessary to refer to the views expressed in the resolution of 
the European Parliament and the views formulated by the doctrine, which has 
developed both a narrow and a broad understanding of the concept. The term 
food wastage is understood narrowly (classically) as food products discarded out-
side the agri-food chain for economic or aesthetic reasons, or because they are 
approaching their use-by date, but which are still fit for consumption and can be 
designated for human consumption, but which, for lack of a possible alternative 
use, are designated for elimination and disposal, resulting in negative external 
effects in terms of environmental impact, economic costs and lack of income 
for companies.16 Thus this definition limits the phenomenon of food wastage 
to the last stages of the food chain, specifically to the processes of distribution 
and consumption and only to products fit for human consumption. This approach 
is an oversimplification that does not allow for an effective and comprehensive 
fight against the negative consequences of food wastage. What is therefore more 
appropriate is a broad approach that will reduce losses arising throughout the food 
chain. A broad understanding of food wastage also includes ‘food loss’ under-
stood as a reduction in the edible weight of food that results from irregularities in 
processes such as agricultural production, harvesting, processing, transportation 
and storage.17 Food wastage – in the narrow sense – occurs in the final stages 
of the food chain and is beyond the scope of this paper, while food loss occurs 

15 OJ L 31, 1 February 2002, p. 1, as amended. 
16 European Parliament resolution of 19 January 2012 “How to avoid food wastage: Strategies 

for a more efficient food chain in the EU”, OJ C 227 E, item 14.
17 A. Marszałek, Czy możliwe jest przezwyciężenie problemu marnotrawstwa żywności? [Is it 

possible to overcome the food wastage problem], “Nierówności Społeczne a Wzrost Gospodarczy” 
2018, No. 2, p. 474.
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in the initial stages of the chain. It is the stage of food production, purchase, and 
processing that is the focus of the search for legal instruments aimed at countering 
food wastage.

4. FUNCTIONS OF THE CONTRACT FARMING AGREEMENT 
THAT COUNTERACT FOOD WASTAGE

The issue of contract farming and the functions it performs are not anything 
new. The functions of a contract farming agreement have been the subject of 
numerous legal considerations, under both the Civil Code and the agricultural 
law. So far, however, the contract farming agreement has not been seen as an 
instrument for ensuring food security, particularly by preventing food wastage. 
Of course, entering into a contract farming agreement will not eliminate the risk 
of adverse events related to climate, weather, biological factors, or economic con-
ditions. However, it can make a significant difference in minimizing the occur-
rence of such events and their impact on the agricultural producer.

At this point, it is worth recalling that, according to Article 613 of the Civil 
Code, by concluding a contract farming agreement, the agricultural producer 
undertakes to produce and deliver to the contracting party a specified quantity of 
agricultural products of a specified type and the contracting party undertakes to 
collect these products at the agreed time, pay the agreed price and provide certain 
additional services if the agreement or special provisions include the obligation 
to provide such a service. Thus, the very essentialia negotii of that agreement 
indicate the two basic functions of contract farming, namely providing feedstock 
with certain quality parameters for the processing industry and providing 
the agricultural producer with the ability to sell agricultural products from 
his own production process even before the process begins. Indeed, the pri-
mary obligation of an agricultural producer is to produce at his farm and deliver 
to the contracting party a designated quantity of agricultural products of a certain 
type. The subject matter of the contract farming agreement is therefore future 
benefits that do not yet exist at the time the agreement is concluded. Manufac-
turing means producing, usually “ from scratch”, an agricultural product.18 This 
requires proper planning and organization of agricultural production, which 
should translate into the elimination of wastage of agricultural products. Another 

18 This feature of contract farming was pointed out by the Supreme Court in the reasoning 
of its resolution of 22 October 1957, 2 CO 10/57, OSN 1958, No. 2, item 59, as well as by common 
courts in subsequent rulings, including the judgment of the Court of Appeal in Szczecin of 13 May 
2015, I ACa 26/15, Lex No. 1785301.
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important aspect is the provision of protection for the agricultural producer, 
but also for the contracting party. 

In this context, the contract farming agreement is also a legal instrument 
for adjusting the type and volume of production to the needs of food pro-
ducers and processors, as well as consumers. Entering into a contract farming 
arrangement makes an agricultural producer more resilient to fluctuations in the 
supply and demand for the food produced and the preferences of food consumers. 
In a contract farming agreement, the parties agree on the quantity and quality 
standards applicable to the agricultural products, as well as the collection date and 
price. The quantity of crops is determined by indicating the number pieces and 
weight or the area from which these products are to be harvested.19 The price, 
on the other hand, can be specified in the contract by indicating the basis for its 
determination. However, it should be very precise and it should be considered 
insufficient to refer only to the prices in effect on the date of the planned delivery 
of crops, without indicating additional grounds for their determination.20 This 
way of determining the price does not sufficiently protect the agricultural pro-
ducer, for whom the supply of agricultural products could prove unprofitable. In 
addition, it is important that the contracting party may not refuse to collect the 
agricultural products, and if the object of the contract farming agreement is divis-
ible, the contracting party may not refuse to accept partial performance, although 
the parties may make a stipulation to the contrary (Article 620 of the Civil Code). 
Determination of the time of collection of products and the price affects the eco-
nomic situation of the producer. It provides the producer with the ability to sell his 
agricultural products at the right price. Therefore, unharvested crops should not 
be left in the field or destroyed because it is unprofitable to store and sell them. 

It is also necessary to recognize the protective function of the contract 
farming agreement for both the agricultural producer and the contracting 
party. It is manifested in the distribution of the risk related to events (the 
principle of shared risk). Although this principle does not directly lead to the 
prevention of food wastage at the agricultural production stage, it is important 
for popularizing the contract farming agreement among agricultural producers. 
According to this principle, the producer is not responsible for certain events for 

19 The Supreme Court has held that it is fully sufficient to designate the quantity of agricul-
tural products by indicating that it is the ‘total’ product produced at a given time, on a designated 
farm known to the contracting party; judgment of the Supreme Court of 4 March 2015, IV CSK 
437/14, database of Supreme Court’s judgments.

20 This was pointed out by the competition and consumer protection court in its judgment of 
1 September 2004, in which it emphasized that “as a result of such agreements, the contracting 
party is guaranteed the quantities of the commodity it needs to buy without the risk that the price it 
will have to pay for it may turn out to be higher than the purchase price on the free market. On the 
other hand, the producer does not have certainty as for the price and bears the same risk as if he 
had not entered into the contract farming agreement. Judgement of the Competition and Consum-
er Protection Court of 1 September 2004, XVII Ama 90/03, Commentary of 2005, No. 1, item 89.
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which no fault can be attributed to him (drought, insect infestation), but which 
affect the volume of the production.21 It is also necessary to recognize the risk 
to the contracting party, which will not be reimbursed for the resources involved 
in the production (knowledge and means of production) and, more importantly, 
in the event of failure of the producer to fulfill his obligations under the contract 
farming agreement, there will be a shortage of feedstocks for production. The nor-
mative expression of the principle of shared risk is Article 622 of the Civil Code. 
If, as a result of circumstances for which neither the agricultural producer nor the 
contracting party is responsible, the producer is unable to deliver the object of the 
contract farming agreement, the producer is obliged only to repay the advances 
received and the bank loans taken. The risk distribution is, therefore, the follow-
ing: the agricultural producer bears the costs of agricultural production (means 
of production, labor), is obliged to repay advances and loans taken, and does not 
make a profit from the contract farming agreement, while the contracting party 
does not receive the contracted agricultural products and loses the additional ben-
efits in kind provided to the agricultural producer (cost of instruction, means of 
production provided to the agricultural producer). The need to mitigate the risk to 
the producer in the event of events for which neither party is responsible prompts 
some farmers to plan agricultural production using the legal instrument of the 
contract farming agreement. On the other hand, the contracting party cooperates 
in the performance of the contract farming agreement, shares its experience and 
provides possible support to avoid the indicated circumstances.

What is important for organizing and modernizing agricultural produc-
tion is the additional services that the parties may provide for in the contract 
farming agreement. They allow modernization of the production process through 
access to the latest knowledge and technology. Although additional services are 
not the essentialia negotii of a contract farming agreement, they are precisely the 
decisive element for an agricultural producer to enter into such an agreement and 
according to the jurisprudence, they determine the economic sense of the contract 
and distinguish it from other agreements.22 Additional benefits on the part of 
the contracting party may include, in particular, providing the producer with the 
opportunity to acquire certain means of production (supply of seeds of the variety 
suitable for the climate conditions, seedlings, lending agricultural equipment) and 

21 The concept of circumstances for which neither party is responsible is broader than the 
concept of force majeure and also includes such events as drought or insect infestation. The Su-
preme Court has repeatedly noted that force majeure is a general cause that excludes liability based 
on fault; see the judgment of the Supreme Court of 28 September 1971, II CR 388/71, LEX Polon-
ica No. 296084. However, Article 622 of the Civil Code does not use the premise of force majeure 
at all, and provides that it is sufficient that there is a situation where fault cannot be attributed to 
the parties to the contract farming agreement; see the judgment of the Supreme Court of 11 May 
2007, I CSK 45/07, LEX No. 322027.

22 I. Lipińska, Współczesna rola umowy kontraktacji [The modern role of the contract farm-
ing agreement], Journal of Agrobusiness and Rural Development, p. 7, www.jard.edu.pl.
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to obtain financial assistance (granting a loan, a guarantee, assistance in taking 
a loan, making an advance payment), agrotechnical and zootechnical assistance 
(instruction), monetary bonuses (bonuses for quality, for early delivery of prod-
ucts, and storage, as well as in-kind bonuses, for example in the form of means 
of production). The catalog of additional services is not exhaustive and there may 
also be other services that are relevant to the agricultural producer and allow him 
to fulfill his contractual obligations and eliminate some of the economic causes 
of food wastage, such as insufficient means of production or capital necessary 
for the smooth production process. The role of instruction, which is a source of 
knowledge about new plant varieties suitable for specific soil conditions and agri-
cultural production technologies, also cannot be overestimated. It should be seen 
as an opportunity to adapt food production to local natural conditions (climate, 
soil, as well as plant and animal diseases). 

For proper, efficient and quality-compliant organization of the production 
process, the right of the contracting party to supervise and control the perfor-
mance of the contract farming agreement by the producer is of particular impor-
tance (Article 617 of the Civil Code). The contracting party is, so to speak, the 
‘coordinator’ of the legal and factual actions taken by the agricultural pro-
ducer. Included in the scope of these powers is the inspection of the performance 
of the contract farming agreement and, therefore, the inspection of the area, seed 
and crop protection products used as well as animal feed. In this regard, the con-
tracting party may give instructions to the agricultural producer.23 This provision 
has a significant impact on the determination of the liability of the parties to the 
agreement for non-performance or improper performance of an obligation,24 but 
more importantly, in the context of prevention of food wastage, it supports the 
conduct of agricultural production in the right quantity and with the right param-
eters. 

The adjustment of the volume and quality of agricultural production to 
the requirements of the market is also influenced by the obligation to keep the 
contract farming agreement in writing. The obligation to conclude such agree-

23 What is disputed in the doctrine, however, is the power of the contracting party to control 
the producer’s legal actions undertaken with respect to third parties. One should agree with the 
position on the admissibility of control in this regard, as stated, among others, by J. Nadler (in:) 
E. Gniewek, Kodeks cywilny. Komentarz [Civil Code. A commentary], Warsaw 2011, p. 1105, al-
though some authors raise the argument about the restriction of the principle of freedom of con-
tract through the possibility of the contracting party interfering with the sphere of the producer’s 
legal relations with other entities, as stated by E. Niezbecka, Komentarz do art. 617 k.c. [A com-
mentary to Article 617 of the Civil Code], LEX version.

24 An agricultural producer is free from liability if he failed to perform the agreement for rea-
sons related to inadequate supervision (see: judgment of the Supreme Court of 5 September 1957, 
4 CR 527/56, OSNCP 1959/1, item 16) or if no significant deficiencies in the production process 
were found during an inspection, or if the producer followed the instructions of the contracting 
party (see: judgment of the Supreme Court of 31 July 1969, I CR 190/69, OSNCP1970/5, item. 90).
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ments was introduced by the Act of 10 July 2015 amending the Act on the Agri-
cultural Market Agency and certain agricultural markets.25 Subsequently, thanks 
to an amendment to the act, fines were introduced for violations of this obligation 
and as of 1 September 2017, the tasks of the Agricultural Market Agency were 
taken over by the National Agricultural Support Center.26 The intention of the 
legislator in making written agreements mandatory was to protect agricultural 
producers who, in the course of their business, carry out commercial transac-
tions with entities with a stronger market position. Agricultural producers, by 
entering into contracts before the start of production, are assured that the sale of 
their products will be performed under specific conditions. The conditions for the 
sale of agricultural products are then not dependent on temporary fluctuations in 
supply and demand and the negotiating position of the agricultural producer is 
also strengthened. In addition, the conclusion of a contract farming agreement is 
designed to avoid certain unfair trade practices, as well as to improve price trans-
mission and adjust the supply to the demand. This is because the introduction 
of the regulation in question is intended to prevent situations where farmers are 
forced on the day of purchase of agricultural products to conclude contracts on 
terms imposed by the purchasing company. 

5. CONCLUSION

Countering food wastage is indeed an essential element of food security, tra-
ditionally understood as all the conditions that must be met to ensure food suf-
ficiency, i.e. the availability and stability of the supply of food adequate for an 
active and healthy life, necessary to feed the population of the world, a region, or 
a country. Food wastage should therefore be reduced at every stage of the agri-
food chain ‘from field to table’. This is because it is a negative phenomenon for 
economic, social, environmental, and ethical reasons.

The contract farming agreement is the legal instrument that performs the 
function of preventing food wastage at the stage of agricultural production. Its 
conclusion can contribute to the countering of the food wastage caused by both 
natural and climate-related, as well as economic causes. 

The primary, traditional function of this agreement is to plan and organize 
production by providing the agricultural producer with the ability to sell his agri-

25 Journal of Laws of 2015, item 1419. 
26 Act of 15 December 2016 on counteracting unfair use of contractual advantage in the trade 

of agricultural and food products, Journal of Laws of 2017, item 67; now repealed and replaced by 
the Act of 17 November 2021 on counteracting unfair use of contractual advantage in the trade of 
agricultural and food products, Journal of Laws of 2021, item 2262, as amended.
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cultural products and the contracting party with access to feedstocks of a speci-
fied quantity and quality. Other functions of this agreement, such as modernizing 
the production process and providing economic support to the producer, also con-
tribute to a reduction of food wastage. The obligation of the parties to the agree-
ment to cooperate in agricultural production, including, in particular, through the 
provision of additional services such as instruction, a suitable variety of seeds 
and seedlings, or assistance in obtaining loans and the payment of advances at an 
appropriate level, has a positive impact on the fulfillment of obligations under the 
contract farming agreement.
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Abstract

The countries that have experienced the phenomenon of terrorism have established 
appropriate institutional and legal systems to counteract this threat. France, Germany 
and the Russian Federation all have a history of terrorist attacks on their territory. Each 
of these countries has proper legal and institutional arrangements. Democratic states use 
these tools to protect democratic values, while the Russian Federation also uses them to 
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suppress political opposition and as a part of a larger system of armed struggle against 
Ukraine. Regardless of the political regime, each country has a ‘self-defence’ structure 
which ensures the stability of the system.
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radicalism, extremism, legal system, political system, combatting radicalism, 
combatting extremism
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radykalizm, ekstremizm, system prawny, system polityczny, zwalczanie 
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INTRODUCTION

The spectre of threats to contemporary political and, consequently, legal sys-
tems encompasses both the extreme left and right. It should be pointed out that 
changes in legal and political systems are proposed also by the representatives of 
religious radicalism. This issue particularly concerns France and Germany, where 
– both in the 20th and 21st centuries – extreme organizations and movements that 
negated liberal and democratic values emerged. Both countries saw the extensive 
activity of the extreme left associated with the period of contesting the system of 
the 1960s. They were not free from the extreme right-wing movements, either. 
Moreover, both these countries were affected by a threat from Islamic radicalism, 
which became a serious issue in the 21st century. What was also worrying was the 
activity of the extreme right which contested the constitutional and legal order of 
Germany. A particular example was the movement called Reich Citizens (Reichs-
bürger), wiped out by specially appointed institutions of the state.1 It should 
be indicated that threats to modern democracy are generated by, among other 
things, contemporary processes of an economic, social and political nature. The 
21st century witnessed a very serious refugee crisis,2 one of the consequences 

1 Bundesamt für Verfassungsschutz,“Reichsbürger” and “Selbstverwalter” – Enemies of 
the State, Profiteers, Conspiracy Theorists, Cologne 2018; L. Gibadło, M. Kędzierski, Niemcy: 
aresztowania pod zarzutem przygotowań do puczu, https://www.osw.waw.pl/pl/publikacje/anali-
zy/2022-12-07/niemcy-aresztowania-pod-zarzutem-przygotowan-do-puczu (accessed 20 Febru-
ary 2023).

2 J. Marszałek-Kawa, D. Plecka, A. Hołub, Social Security. Selected Aspects, Toruń 2018.
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of which was a rise in extreme right sentiments among the inhabitants of Europe 
and the establishment or electoral growth of anti-immigrant parties and organ-
izations. What had a significant impact on the social mood was the COVID-19 
pandemic, which brought about a widespread wave of protests against the related 
state restrictions. Another factor was a strong anti-globalist movement at the turn 
of the 20th and 21st centuries, which was of a radical character, too. Russia has also 
experienced the phenomenon of terrorism, also after the fall of the USSR. How-
ever, the tools and measures that the Russian authorities have adopted to counter-
act terrorist threats are also used for implementing the current state policy, i.e., for 
combatting political opposition. Thus, it is safe to say that the same institutional 
and legal arrangements in democratic and authoritarian states may serve different 
purposes. To study this research problem, we compared some anti-terrorist meas-
ures in the examined countries. It was therefore necessary to analyse the institu-
tional arrangements and activities in all three states. In the face of the growing 
internal threats, democratic states have developed appropriate institutional and 
legal solutions to protect their political and, consequently, legal system. 

THE FEDERAL REPUBLIC OF GERMANY – ‘PACKAGE’ 
SOLUTIONS

The German state’s activities stem from the experience of a democratic state 
that the Weimar Republic was supposed to be. Its system did not prevent the 
totalitarian movement from taking power, so the post-war authorities deemed it 
necessary to implement measures protecting freedom, at the same time reducing 
a threat from its opponents. This attitude is reflected in the expression Streitbare 
Demokratie (militant democracy), which involves the institutional and legal con-
cept of the neutralization of threats to the democratic system.3

In connection with the activity of the right-wing and religious extrem-
ists, the Joint Centre for Countering Extremism and Terrorism (Gemeinsamen 
Extremismus- und Terrorismusabwehrzentrums zur Bekämpfung des Rechtsex-
tremismus/-terrorismus, des Linksextremismus/- terrorismus, des Ausländerex-
tremismus/-terrorismus und der Spionage/Proliferation, GETZ) was established 
in Cologne in 2012.4 The Centre is a platform for exchanging current and expert 

3 H.-J. Papier, W. Durner, Streitbare Demokratie, “Archiv Des Öffentlichen Rechts” 2003, 
Bd.128, H. 3, pp. 340–371,http://www.jstor.org/stable/44316813 (accessed 20 February 2023).

4 Presseinformation des Bundesamtes für Verfassungsschutz (BfV) zum Start des Gemeinsa-
men Extremismus- und Terrorismusabwehrzentrums zur Bekämpfung des Rechtsextremismus/-
terrorismus, des Linksextremismus/- terrorismus, des Ausländerextremismus/-terrorismus und 
der Spionage/Proliferation (GETZ), abgerufen am 17. November 2012;Er öff nung des Ge mein sa-
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information for the police and intelligence services at the federal and state level in 
order to combat extremism and terrorism, as well as the right-wing, left-wing and 
foreign counterintelligence, including aspects related to proliferation. It should 
be pointed out that the Centre was modelled after the Joint Centre for Countering 
Terrorism (Gemeinsame Terrorismusabwehrzentrum, GTAZ), which was estab-
lished in 2004 in Berlin to combat Islamic terrorism.

The predecessor of the GETZ is the Joint Centre for Defending Against 
the Right-Wing Extremism/Terrorism (Gemeinsame Abwehrzentrum gegen 
Rechtsextremismus/-terrorismus, GAR). It consists of the Information and 
Analysis Unit of the Police and Intelligence (Polizeilichen und der Nachricht-
endienstlichen Informations- und Analysestelle, PIAS and Nachrichtendienstli-
cheInformations- und Analysestelle, NIAS). Although the equality of partners 
and the exclusively information-and-communication character of this entity are 
stressed, the Federal Office for the Protection of the Constitution Protection 
(Bundesamt für Verfassungsschutz, BfV, UOK) and the Bundeskriminalamt, 
BKA, are in charge of the general management. On account of its organizational 
structure, however, there is no leading entity and the representatives of all par-
ticipating institutions cooperate on equal terms. The following entities take part 
in the Centre’s activities: the Federal Office for the Protection of the Constitu-
tion (Bundesamt für Verfassungsschutz, BfV), the Federal Intelligence Service 
(Bundesnachrichtendienst, BND), the Federal Bureau of the Military Counterin-
telligence (Bundesamt für den Militärischen Abschirmdienst, BAMAD), 16 state 
offices for the protection of the constitution (Landesämter für Verfassungsschutz, 
LfV), the Federal Criminal Police Office (Bundeskriminalamt, BKA), the Fed-
eral Police (Bundespolizei, BPOL), the European Police Office (Europäisches 
Polizeiamt, Europol), the Prosecutor General (Generalbundesanwalt, GBA), 
the General Customs Directorate (Generalzolldirektion, GZD), 16 state offices 
for criminal investigations (Landeskriminalämte, LKÄ), the Federal Office for 
Migration and Refugees (Bundesamt für Migration und Flüchtlinge, BAMF), and 
the Federal Office for Economy and Export Control (Bundesamt für Wirtschaft 
und Ausfuhrkontrolle, BAFA).5

Within the BKA, a special division for state protection issues was established 
(Polizeilicher Staatsschutz, ST). In 2019, two more departments were set up in 
the BKA, one responsible for countering threats from political extremism (Ab tei-
lung “Po li zei li cher Staats schutz”, ST) and the other dealing with Islamic radicals 

men Ex tre mis mus- und Ter ro ris mus ab wehr zen trums (GETZ),https://www.bmi.bund.de/Shared-
Docs/pressemitteilungen/DE/2012/11/eroeffnung_getz.html (accessed 20 January 2023).

5 Gemeinsames Extremismus- und Terrorismusabwehr zentrum (GETZ), https://www.ver-
fassungsschutz.de/DE/verfassungsschutz/auftrag/zusammenarbeit-im-in-und-ausland/getz/getz_
node.html (accessed 20 January 2023).
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(Abteilung TE, Islamistisch motivierter Terrorismus/Extremismus).6 The ST 
department focuses mainly on politically motivated offences “against the life, 
health or freedom of members of federal constitutional bodies and their guests. 
Moreover, the department investigates cases of espionage, proliferation, illegal 
trade in technology and commodities, state terrorism, intelligence and cyber-
crime controlled by the state”.7

In response to the 11 September 2001 attacks in the USA, the German author-
ities proposed new statutory regulations on combatting terrorism.8 They saw the 
relation between extremism and terrorism, so in the first ‘security package’ the 
government dealt with the problem of religious and philosophical organizations 
which appealed to extremism in their programmes. The package made it possible 
to impose a ban on the activity of organizations which had exercised the principle 
of religious freedom before.9 What was interesting was the fact that the solution 
was proposed by the minister of internal affairs in Gerhard Schrӧder’s govern-
ment, Otto Schilli, just a week before the attack on the World Trade Centre in 
2001. He emphasized that the new arrangements were targeted mainly at Islamic 
groups.10 Consequently, a number of Muslim organizations in Germany were 
delegalized.11

The problem of international terrorism made Germany address the issue of 
penalties for belonging to and supporting terrorist organizations of an interna-
tional character, which was regulated in paragraph 129b of the Penal Code: “Pro-
visions of paragraph 129 and 129a also apply to organized crime groups abroad”.12

On 14 December 2001, the Bundestag adopted the second ‘security package’, 
introducing 17 amendments to acts and five changes in implementing acts. The 
amendments concerned the Act on the Federal Office for the Protection of the 

 6 BKA verstärkt den Kampf gegen den islamistischen Terrorismus Neue Abteilung „TE“ im 
Bundeskriminalamt hat heute die Arbeit aufgenommen, https://www.bka.de/DE/Presse/Listensei-
te_Pressemitteilungen/2019/Presse2019/191101_AbteilungTE.html;jsessionid=9B6239155404A43
DA7680068F5CAFDB9.live0611?nn=50040 (accessed 20 January 2023).

 7 Ab tei lung “Po li zei li cher Staats schutz“ (ST), https://www.bka.de/DE/DasBKA/Organisa-
tionAufbau/Fachabteilungen/PolizeilicherStaatsschutz/polizeilicherstaatsschutz_node.html (ac-
cessed 20 January 2023).

 8 A. Hołub, Niemieckie „pakiety antyterrorystyczne” – odpowiedź na zagrożenie terrory-
zmem XXI wieku, (in:) W. Zubrzycki, K. Jałoszyński, (eds.), Polska ustawa antyterrorystyczna – 
odpowiedź na zagrożenia współczesnym terroryzmem, Szczytno 2016, pp. 139–152.

 9 I. Oleksiewicz, Polityka antyterrorystyczna Unii Europejskiej, Lublin 2013, p. 424; H.M. 
Heinig, Die Verfassung der Religion: Beiträge zum Religionsverfassungsrecht, Tübingen 2014, 
p. 40.

10 Sicherheitspaket 1, “Die Welt”, 19 October 2001, http://www.welt.de/print-welt/artic-
le482247/Sicherheitspaket-1.html (accessed 20 January 2023).

11 Der Verfassungsschutz, https://www.verfassungsschutz.de/de/arbeitsfelder/af-islamismus-
und-islamistischer-terrorismus/verbotene-organisationen-islamismus (accessed 20 January 2023).

12 Bundesministerium der Justiz und für Verbraucherschutz Strafgesetzbuch (StGB), para. 
129b, https://www.gesetze-im-internet.de/stgb/inhalts_bersicht.html (accessed 20 January 2023).



 SELECTED INSTITUTIONAL AND LEGAL ARRANGEMENTS... 553

Constitution (Bundesverfassungsschutgesetz), the Act of the Military Counterin-
telligence Service MAD (Gesetz über den militärischen Abschirmdienst), the Act 
on the Federal Intelligence Service BND (Gesetz über den Bundesnachrichten-
dienst), the Act on the Restriction of the Secrecy of Mail, Post and Telecommuni-
cations (Gesetz zur Beschränkung des Brief-, Post- und Fernmeldegeheimnisses), 
the Security Clearance Check Act (Sicherheitsüberprüfungsgesetz), the Act on the 
Protection of Borders (Bundesgrenzschutzgesetz), the Passport Act (Passgesetz), 
the Act on Identity Cards (Gesetz über Personalausweise), the Act on Associations 
(Vereinsgesetz), the Act on the Federal Criminal Police Office (Bundeskriminal-
amtgesetz), the Act on Foreigners (Ausländergesetz), the Asylum Act (Asylver-
fahrensgesetz), the Act on the Central Register of Foreigners (Gesetz über das 
Auslanderzentralregister), the Act on Air Transportation (Luftverkehrsgesetz), 
the Act on Energy (Energiesicherungsgesetz) and the regulations concerning the 
creation of databases of foreigners. 

The main problem addressed in these acts was the issue of obtaining, by inter-
nal security entities, data facilitating the identification of people or organizations 
that pose a terrorist threat to Germany. Another reason behind the changes was 
the intention to improve cooperation between the different elements of the Ger-
man anti-terrorist system.13

Among the authorities indicated above, it was the Federal Criminal Police 
Office that was recognized as the leading entity in criminal procedures. It was 
deemed necessary to extend its powers regarding the collection of data in the 
context of countering terrorism.14 The significance of the BKA in combatting 
terrorism was highlighted in the act of 31 December 2008, which specified the 
role and tasks of this institution.15 The office was given the leading role in the case 
of threats of the national character (at least two states were at risk) if a threat was 
beyond the scope of the state police or if state authorities asked it for intervention. 
The act granted a number of powers as regards gathering information concerning 
people who could be a potential threat to the security of Germany from the per-
spective of international terrorism.

In June 2016, the government – acting with an aim to improve cooperation in 
combatting terrorism – proposed a new draft Act on taking measures to counter 
terrorism.16 It was emphasized that there was a need for intelligence cooperation 

13 Sicherheitspaket II, Mehr Kompetenzen, http://www.n-tv.de/politik/Mehr-Kompetenzen-
article102602.html (accessed 20 January 2023).

14 Entwurf eines Gesetzes zur Bekämpfung des internationalen Terrorismus (Terrorismus-
bekämpfungsgesetz), Gesetzentwurf der Fraktionen SPD und BÜNDNIS 90/DIE GRÜNEN, Deut-
scher Bundestag 14. Wahlperiode, Drucksache 14/7386 (neu), 8 November 2001.

15 Gesetz zur Abwehr von Gefahren des internationalen Terrorismus durch das Bundeskrimi-
nalamt BGBI. I, 2008, p. 3083.

16 Entwurf eines Gesetzes zum besseren Informationsaustausch bei der Bekämpfung des 
internationalen Terrorismus. Gesetzentwurf der Fraktionen der CDU/CSU und SPD, Deutscher 
Bundestag 18. Wahlperiode, Drucksache 18/8702, 7 June 2016. 
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between services from different countries, following the example of the Coun-
ter Terrorism Group (CTG), which includes members from the European Union 
states and Norway and Switzerland. It was pointed out that the German services, 
which had information about Islam-related terrorism, could not exchange data 
with foreign partners due to the lack of legal basis. The proposed act was to fill 
in this gap in the law. The bill initiators believed that information exchange with 
foreign services would make it easier for the German services (UOK) to identify 
people referred to as ‘Foreign Terrorist Fighters’, who returned from threatened 
regions and joined Salafists in Germany. Thus, they also proposed appropriate 
amendments to the Act on the UOK and the Act on the BND. In order to improve 
the preventive and reconnaissance activity of the Federal Police, it was stressed 
that it had the same powers as the police of individual states. The use of opera-
tional techniques was given special emphasis. 

The measures to counter terrorism proposed by the German government were 
not free of criticism from the proponents of broadly defined civil liberties who 
believed that it was unacceptable to restrict people’s right to privacy in the liber-
al-democratic state, even in the name of ensuring security. 

The statutory ‘security packages’ constituted not only a set of legal norms 
necessary to combat terrorism, but also the procedural and institutional founda-
tions by granting indispensable instruments to institutions that counter terrorism. 
It should be pointed out that the changes mainly concerned obtaining, analysing 
and exchanging information. This, in turn, requires efficient cooperation among 
all entities dealing with security and terrorist threats, both at the state and federal 
levels. Another problem, also related to the global situation – mass migration and 
members of terrorist organizations flowing into the German territory – is the 
identification of people.

FRANCE AND THE THREAT OF EXTREMISM

The attacks of Islamic extremists carried out in 2015 were not a new or 
unknown experience to France. The state contended with radicalism and extrem-
ism as early as before World War Two. It was already then that it had to adapt its 
organizational and legislative measures to the dynamics of changes in the sphere 
of internal threats. 

What helped to fight political radicalism threatening the stability of the 
French political system was the Act on combat groups and private militia.17 It 
secured a convenient and effective tool for tackling threats from radical groups. 

17 Loi du 10 janvier 1936 sur les groupes de combat et milices privées, “Journal officiel de la 
Republique Française”, 12 January 1936, p. 522.
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Under the provisions of the act, the state could dissolve the organizations which: 
1) instigated armed street protests; 2) or which (except for government approved 
associations that train its members for military service in connection with phys-
ical education or sports) would have the character of a combat group or private 
militia; 3) or which would aim to violate the territorial integrity of the state or 
attack the republican form of government by force”.18 In 1944, the fourth point 
was added: “or the activity of which would tend to hinder the activities aimed at 
resuming republican legitimacy”.19 In 1951, the fifth criterion was formulated: “or 
which would aim to gather people convicted of cooperation with the enemy or to 
elevate such cooperation”.20 In 1972, the sixth point was added: “or which would 
cause discrimination, hate or violence towards a person or a group of people on 
account of their background, belonging or lack of belonging to an ethnic group, 
nation, race or religion, or which would promote the ideas or theories that justify 
or encourage such discrimination, hate or violence”.21 In 1986, the act on coun-
tering terrorism was extended by another criterion: “or which would engage, on 
or from the territory of France, in the activity aimed at provoking terrorist acts in 
France or abroad”.22 The Code of internal security (Code de la sécurité intérieure) 
of 2012, in Article 212-1, adopted all the criteria of armed organizations the activ-
ity of which is forbidden under French law.23 In 2023, the Code of Internal Secu-
rity specified that the organizations subject to disbandment include those which: 
“provoke demonstrations or acts of violence towards people or property, have 
a character of combat groups or private militia; the aim of which is to breach the 
territorial integrity or overthrow the republican form of government; which pro-
voke or contribute to discrimination, hate or violence towards a person or a group 
of people on account of their origin, gender, sexual orientation, gender identity or 
real or alleged belonging, or the lack of belonging to an ethnic group, nation, race 

18 Ibidem.
19 Ordonnance du 30 décembre 1944 portant modification de la loi du 10 janvier 1936 sur les 

groupes de combat et milices privées, “Journal officiel de la Republique Française”, No. 163 du 31 
décembre 1944, pp. 2145–2146.

20 Article 29 de la loi no 51-18 du 5 janvier 1951 portant amnistie, instituant un régime 
de libération anticipée, limitant les effets de la dégradation nationale et réprimant les activi-
tés antinationales, “Journal officiel de la Republique Française”, 6 Janvier 1951, https://www.
legifrance. gouv.fr/affich TexteArticle.do?idArticle=LEGIARTI000006272593&cidTexte= LE-
GITEXT000006068088 &categorieLien=id (accessed 20 January 2023).

21 Article 9 de la loi no 72-546 du 1er juillet 1972 relative à la lutte contre le racisme, “Journal 
officiel de la Republique Française” No. 0154, 2 July 1972, p. 6803.

22 Article 7 de la loi no 86-1020 du 9 septembre 1986 relative à la lutte contre le terrorisme 
et aux atteintes à la sûreté de l’État, “Journal officiel de la Republique Française”, 10 September 
1986, No. 210, pp. 10956–10958.

23 Article L212-1, Code de la sécurité intérieure. Version consolidée au 24 octobre 2019, https://
www. legifrance.gouv.fr/affichCode.do;jsessionid= 13792A42D9E4673B2FBFDD0E7E902C10.
tplgfr28s_2 ?idSectionTA=LEGISCTA000025508340&cidTexte= LEGITEXT000025503132&-
dateTexte=20191027 (accessed 20 January 2023).
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or religion, or promoting the ideas or theories that justify or encourage such dis-
crimination, hate or violence or which engage, on or from the territory of France, 
in the activity aimed at provoking terrorist acts in France or abroad”.24

The obligation to respect the principles of the democratic state has been speci-
fied by Article 4 of the Constitution of the 5th Republic.25 Crimes against the state 
have been addressed in more detail in the Penal Code.26 The main interests of the 
state subject to protection included, apart from the political system (the republi-
can form of government): independence, territorial integrity, security, the means 
of defence and diplomacy, the protection of population in France and abroad, 
environmental sustainability and the key elements of the scientific and economic 
potential and cultural heritage.27 The Penal Code28 does not define terrorism, but 
a terrorist act, which involves a deliberate individual or collective attempt aimed 
at a serious disturbance of public order through intimidation.29 Such acts include, 
in particular: “1) Intentional endangerment or damage to the integrity of a person, 
kidnapping and confinement, the seizure of an airplane, a boat or any other means 
of transport, (…), 2) Theft, extortion, destruction, damage, and cybercrime spec-
ified in Book III of the Penal Code, 3) Offences committed by combat groups or 
disbanded (delegalized) movements, 4) Offences connected with explosive sub-
stances or nuclear weapons, 5) Hiding income from the abovementioned offences, 
6) Money laundering offences, 7) The use of inside information with an inten-
tion to disturb the proper functioning of the regulated market or the multilateral 
exchange platform by misleading other people”.30 Moreover, terrorist acts include 
the activities the aim of which is a serious disturbance of public order by intimi-

24 Code de la sécurité intérieure, https://www.legifrance.gouv.fr/codes/section_ lc/LE-
GITEXT000025503132/LEGISCTA 000025505187/# LEGISCTA000025508342 (accessed 20 Ja-
nuary 2023).

25 Article 4. Political parties and groups compete with each other by way of elections. They 
are established and act freely. They should abide by the principles of national sovereignty and 
democracy. Konstytucja Republiki Francuskiej z dnia 4 października 1958 r., translated by W. 
Skrzydło, as of 23 July 2008, http://libr.sejm.gov.pl/tek01/txt/konst/francja2011.html (accessed 20 
January 2023).

26 Livre IV : Des crimes et délits contre la nation, l’Etat et la paix publique, Code Penal, 
Code pénal, Version consolidée au 20 septembre 2019, https://www.legifrance.gouv.fr/affichCode. 
do?cidTexte=LEGITEXT000006070719 &dateTexte=20191020 (accessed 20 January 2023).

27 Ibidem, Article 410-1.
28 Changes in the Penal Code and the Code of Criminal Procedure concerning the issue of 

terrorist acts were introduced under act No. 86-1020 of 9 September 1986 on countering terrorism 
and attacks on the security of the state (Loi n° 86-1020 du 9 septembre 1986 relative à la lutte 
contre le terrorisme,“Journal official de la Republique Française”, 10 September 1986, No. 210, 
pp. 10956–10958).

29 Code pénal, Version consolidée au 20 septembre 2019…, Article 421-1.
30 Code monétaire et financier, Dernière modification: 25 octobre 2019, art. L. 465-1 do 

L. 465-3, https://www. legifrance.gouv.fr/affichCode.do; jsessionid=0F204B989BEB83B344A-
350D5E4A72 B83.tplgfr28s_2?cidTexte=LEGITEXT000006072026 &dateTexte=20130728 (ac-
cessed 20 January 2023).
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dation or terror, consisting in the introduction into the atmosphere, in the ground, 
in the soil, in food or its ingredients, or in waters, including the territorial waters 
of the sea, of any substance which may endanger the health of people or ani-
mals or the natural environment.31 Terrorist acts also consist in financing terrorist 
undertakings by providing, collecting and managing securities or property with 
an intent to use them or being aware that they will be used, in whole or in part, for 
the commission of any terrorist act.32 Encouraging to commit terrorist acts and 
praising them publicly have also been recognized as punishable offences.33

Participation in an unlawful assembly, rally, crowd, mass demonstration, as 
well as in armed groups and delegalized (disbanded) organizations was recog-
nized as a violation of public order. It was specified that an “unlawful assem-
bly is any gathering of persons on the public highway or in any place open to 
the public where it is liable to breach the public peace”.34 The participant of the 
assembly that was called to disperse, who deliberately conceals the whole or part 
of their face in order not to be identified, is subject to a high fine.35 In the case 
of an armed assembly, “directly inciting (…), either through shouting or public 
speeches, or through writings, whether displayed or distributed, or through writ-
ings, words or pictures broadcast in any way, is punished by one year’s imprison-
ment or a fine of €15,0000”.36

After World War Two, it was the services of internal intelligence that dealt 
with identifying and combatting threats to the state and its system. They included: 
the Directorate of Territorial Surveillance (Direction de la Surveillance du Ter-
ritoire, DST)37 and the Central Directorate of Criminal Intelligence (Direction 
Centrale des Renseignements Généraux, DCRG). It should also be mentioned that 
France had to secure its territories outside its borders. The role of the external 
intelligence was therefore significant. The DST was responsible for detecting 
threats from radical groups, espionage of foreign states, terrorism, and protecting 
the interests (including the economic ones) of France.

In the last quarter of the 20th century, terrorist threats to the stability of the 
system intensified, so the need arose to establish a cohesive security system for 
countering terrorism irrespective of its origin. The system consists of (also in the 
second decade of the 21st century) entities such as: the President of the Republic, 
the Prime Minister, the Ministry of Internal Affairs, the Ministry of Defence, and 
the Ministry of Economy, Finance and Industry. The head of state’s task is to set 

31 Code pénal, Version consolidée au 20 septembre 2019…, Art. 421-2.
32 Ibidem, Art. 421-2-2-2-2.
33 Ibidem, Art. 421-2-5.
34 Ibidem, Art. 431-3.
35 Ibidem, Art. 431-4.
36 Ibidem, Art. 431-6.
37 The DST was established upon the initiative of Charles de Gaulle in 1944. Décret n° 82-

1100 du 22 décembre 1982 fixant les attributions de la direction de la surveillance du territoire, 
http://admi.net/jo/dec82-1100.html (accessed 20 January 2023).
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basic guidelines and priorities of the national security policy, including the prin-
cipal directions of countering terrorism. The Prime Minister’s role is mainly to 
implement the President’s initiatives by delegating tasks to competent ministries. 
The Ministry of Internal Affairs is in charge of securing the stability of the state. 
It has specialized units to deal with the issue of terrorism and, thus, extremism: 
the Central Directorate of Internal Intelligence (Direction Centrale du Rensei-
gnement Intérieur, DCRI)38 and the General Directorate of the National Police 
(Direction Générale de la Police Nationale, DGPN). As part of the General Direc-
torate of the National Police, responsible for order and safety on the territory of 
the state, the Directorate for Anti-terrorism (La Sous-direction Anti-Terroriste, 
SDAT) was set up.

In 1984, the Coordinating Unit for Countering Terrorism (L’Unité de Coordi-
nation de la Lutte Antiterroriste, UCLAT) was established.39 It is responsible for 
coordinating the activities of all the departments involved in combatting terror-
ism. In emergency situations, the UCLAT recommends that the terrorism threat 
level for France should be raised, changing the degree within the framework of 
the Plan of Preventing and Responding to Terrorist Threats (Vigilance et protec-
tion des installations contre les risques d’attentats terroristes à l’explosif, VIGIP-
IRATE) created in 1978. What is a relatively new solution is the establishment of 
the National Anti-Terrorism Prosecutor’s Office (Parquet national antiterroriste, 
PNAT) on 1 July 2019. Its responsibilities include, among other things, the pros-
ecution of terrorist crimes and offences related to the proliferation and means of 
carrying nuclear weapons, crimes against humanity, war crimes and offences, 
and the crimes committed by state authorities.40

In the field of prevention of radicalization and extremism, the General Sec-
retariat of the 

Inter-ministerial Committee for the Prevention of Delinquency and Radical-
ization (Le Secrétariat général du Comité interministériel de prévention de la 
délinquance et de la radicalisation, SG-CIPDR) was established.41 It is headed by 

38 In 2008, in order to avoid unnecessary competence disputes and cut-throat competition, the 
DST and the DCRG were merged into the Central Directorate of Internal Intelligence. In 2014, the 
institution was transformed into the General Directorate of Internal Security (Direction Générale 
de la Sécurité Intérieure, DGSI).

39 In 2014, the anti-terrorism system was modernized and the UCLAT became the pillar of 
combatting radicalization and the jihadist network in France.

40 Zoom sur le nouveau Parquet national antiterroriste, http://www.justice.gouv.fr/justice-pe-
nale-11330/zoom-sur-le-nouveau-parquet-national-antiterroriste-32661.html (accessed 20 March 
2023); A. Olech, Unikalne rozwiązania Republiki Francuskiej w walce z terroryzmem i radykali-
zacją, “Terroryzm – Studia, Analizy, Prewencja” 2022, No. 1 (1), pp. 123–166.

41 Code de la sécurité intérieure, Version en vigueur au 23 novembre 2021. Section 1: Comité in-
terministériel de prévention de la délinquance et de la radicalisation, art. D132-1 à D132-4, https://
www.legifrance. gouv.fr/codes/section_ lc/LEGITEXT000025503132/LEGISCTA000028284837/ 
#LEGISCTA000028287504 (accessed 20 January 2023).
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the prime minister. Its tasks include setting guidelines for the government’s policy 
regarding the prevention of crime and radicalization of attitudes and supervising 
their implementation and coordinating the activity of ministries, as well as using 
budget resources allotted for countering crime and radicalization of attitudes.42

Another interesting solution is the Department Council for preventing delin-
quency and radicalization and combatting drugs, religious deviations and vio-
lence towards women. The Department Council’s competences include: giving 
opinions on projects; preparing plans of preventing delinquency and radicaliza-
tion of attitudes in the department; obtaining information on the activity of local 
councils for security and preventing delinquency and radicalization of attitudes; 
presenting proposals to public and private institutions and department bodies 
interested in preventing delinquency and radicalization of attitudes; coordination 
of preventive and repressive action in the department, aimed at counteracting and 
combatting the activity of religious movements which breach laws and fundamen-
tal freedoms; preparing programmes of the prevention of crime and radicalization 
of adolescents and combatting violence towards women and violence in sports; 
and launching and encouraging initiatives in the field of prevention and imple-
mentation of public utility works in the Department.43

THE RUSSIAN FEDERATION – ANTI-TERRORISM 
IN THE SERVICE OF CURRENT POLICY

The Russian Federation has also been affected by the phenomenon of terror-
ism and, like other countries, has formed a legal and institutional system for the 
protection of its political system. While in democratic states these solutions serve 
the protection of democratic principles, the Russian Federation uses its anti-ter-
rorist and anti-extremist system to protect authoritarianism and – in the condi-
tions of the war against Ukraine – to combat alleged or actual threats to Russia.

Despite the adoption of separate acts regulating the struggle with both extrem-
ism and terrorism, Russia considers these two threats as one. In the Concept of 
National Security of the Russian Federation, approved by Presidential Decree 
No. 24 of 10 January 2000, extremism was recognized as one of the main threats 

42 Le Secrétariat généraldu Comité interministériel de prévention de la délinquance et de la 
radicalisation (SG-CIPDR), https://www.cipdr.gouv.fr/le-cipdr/ (accessed 20 January 2023).

43 Code de la sécurité intérieure, Version en vigueur au 23 novembre 2021. Section 1: 
Comité interministériel de prévention de la délinquance et de la radicalisation, art. D132-1 
à D132-4, https://www.legifrance.gouv.fr /codes/section_lc/LEGITEXT000025503132/ LEGISC-
TA000028284837/ #LEGISCTA000028287504 (accessed 20 January 2023).
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to the national security of Russia.44 It was stated there that the Russian Feder-
ation’s national interest “in the internal sphere was to maintain the stability of 
the constitutional order, (…) to ensure social peace, national harmony, territorial 
integrity, uniform law, the rule of law and democratic society, and to neutralize 
the causes and factors contributing to the emergence of political phenomena, reli-
gious extremism, ethnic separatism and their implications, such as: social, ethnic 
and religious conflicts, and terrorism”.45

In 2002, the State Duma of the Russian Federation adopted the Act on Coun-
teracting Extremist Activities. Extremism is broadly defined there as: using 
violence to change the foundations of the constitutional system and breaching 
the integrity of the Russian Federation; taking (appropriating) power; creating 
illegal armed groups; carrying out terrorist activity; violence or calling for vio-
lence based on racial, national or religious hate; infringing on national dignity; 
riots, hooliganism and acts of vandalism based on ideological, political, racial, 
national and religious hate and enmity, or hate or enmity towards any social 
group; promoting the superiority or inferiority of citizens based on their attitude 
to religion and social, racial, national, religious or linguistic belonging.46

An extremist organization was defined as a social or religious associa-
tion or another organization which was disbanded or banned by a competent 
authority (court) in connection with extremist activity. In the Russian Federa-
tion, ‘extremist materials’ were defined as “documents or information in other 
media designed for publication, calling for extremist activity or justifying the 
need for such activity, including the work of the leaders of the National Social-
ist German Workers’ Party, the National Fascist Party in Italy, publications 
justifying racial superiority or the practice of committing military crimes or 
other offences, the aim of which is to destroy any ethnic, social, racial, national 
or religious group”.47

When a given organization has been recognized to commit acts of an extrem-
ist character, a competent authority (the Prosecutor General of the FR or another 
prosecutor subordinate to him, or a federal executive body) submits to it a written 
warning about the unacceptability of such an activity. The warning may include 
(if this is possible) a deadline, which is at least two months from the date of issu-
ing it. The organizations which have been deemed extremist are delegalized since 
in “the Russian Federation it is forbidden to form and run public and religious 
associations and other organizations the aims of which involve extremist activi-

44 Ukaz Prezidenta Rossiyskoy Federatsiiot 10.01.2000 g. № 24 O Kontseptsii natsiona-
l’noy bezopasnosti Rossiyskoy Federatsii, http://pravo.gov.ru/proxy/ips/?docbody=&prevDo-
c=102063972&backlink=1&&nd=102129631 (accessed 20 January 2023).

45 Ibidem.
46 Federal’nyy zakon ot 25 iyulya 2002 g. N 114-FZ “O protivodeystvii ekstremistskoy 

deyatel’nosti”, “Rossiiskaya Gazeta”, 30 July 2002, No. 138–139 (3006–3007). 
47 Ibidem.
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ties”.48 Under the Act on countering extremist activity, in the Russian Federation, 
it is forbidden to disseminate extremist materials and promote extremist activity 
via mass media. The provisions of the above act correspond with the regulations 
which penalize extremist acts. Organizing a group of people “with an intention 
to prepare or commit a crime of an extremist character, and managing such an 
extremist community, its part or structural units within such a community, as 
well as forming an association of organizers, leaders or other representatives of 
parts or structural units of such a community with an aim to prepare plans and 
(or) conditions of committing crimes of an extremist character (…)”49 are all sub-
ject to criminal liability.

According to the Russian government, the organizations involved in extrem-
ist and terrorist activity also include those which work for the self-determination 
of Ukraine and their activity is limited to this country. Thus, the Russian author-
ities added to the list of extremist organizations the “Right Sector” (“Правый 
сектор” на территории Республики Крым», December 2014) and the “Azov” 
Batallion (Украинское военизированное националистическое объединение 
«Азов»; батальон «Азов», полк «Азов», September 2022).50 What reflected the 
use of the struggle against extremism for general activities related to war was the 
proposal of amendments to the Penal Code of the Russian Federation submitted 
to the State Duma which recognized “The violation of the territorial integrity of 
the Russian Federation as extremism (Article 280 of the Penal Code – “A public 
call for extremist activity”).51

In order to coordinate activities aimed at countering terrorism, the National 
Anti-Terrorist Committee (Национальный антитеррористический комитет, 
НАК, NAK) was established at the federal level.52 The NAK’s tasks include, 
among others: preparing motions to the President of the RF concerning the for-
mulation of state policy regarding the fight against terrorism and the improve-
ment of the Russian legislation in this respect; coordinating the activity of 
federal executive authorities and anti-terrorist commissions in the constituent 

48 Ibidem.
49 Ugolovnyy kodeks Rossiyskoy Federatsii (s izmeneniyami na 27 dekabrya 2019 goda), 

Art. 282, 1, http://docs.cntd.ru/document/9017477 (accessed 20 January 2023). The previous ar-
ticles of the Penal Code concerned, among others, Art. 280. A public call for extremist activity; 
Art. 282. Inciting hate or enmity, including the violation of human dignity.

50 Terroristicheskiye i ekstremistskiye organizatsiii materialy, http://nac.gov.ru/terroristich-
eskie-i-ekstremistskie-organizacii-i-materialy.html (accessed 20 January 2023).

51 Narusheniye Territorial’noy Tselostnosti Rossii Ili Otchuzhdeniye Chasti Yeyë Territorii 
Priravnyayut KEkstriemizmu,https://antiextremizm.ru/narushenie-territorialnoj-tselostnosti-
rossii-ili-otchuzhdenie-chasti-eyo-territorii-priravnyayut-k-ekstremizmu/ (accessed 20 January 
2023).

52 Ukaz Prezidenta Rossiyskoy Federatsii ot 15 fevralya 2006 g. N 116 O merakh po pro-
tivodeystviyu terrorizmu, https://rg.ru/2006/02/17/antiterror-doc-dok.html (accessed 20 January 
2023); K. Kraj, Narodowy Komitet Antyterrorystyczny instrumentem politycznego i militarnego 
zwalczania terroryzmu w Rosji, “Bezpieczeństwo. Teoria i Praktyka” 2009, No. 3-4, pp. 49-60.
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entities of the Russian Federation regarding the fight against terrorism and 
organizing their cooperation with the executive authorities of the constituent 
entities of the Russian Federation, local self-governments, and public associa-
tions and organizations; preparing the measures of counteracting terrorism and 
eliminating its causes and contributing factors, including the measures which 
ensure the protection of the potential targets of terrorist attacks.53 After the 
invasion of Ukraine in 2022, the NAK practically became a part of operations 
against this country and its citizens on the territory of the Russian Federation, 
which manifested itself in information about the detention of ‘Ukrainian infil-
trators’.54

Together with the NAK, another institution was established to coordinate the 
activities aimed at countering extremism, which was associated with terrorism. 
The Main Directorate for Combatting Extremism of the Ministry of Internal 
Affairs of the Russian Federation (Главное управление по противодействию 
экстремизму Министерства внутренних дел Российской Федерации, ГУПЭ 
МВД России, Centre E) was appointed by the Decree of the President of the Rus-
sian Federation concerning the establishment of the Counter-Extremist Service of 
the System of the Ministry of Internal Affairs of Russia No. 1316 of 6 September 
2008.55 Its tasks include: organizing and participating in the formulation of state 
policy guidelines regarding its activity; combatting extremist activity and terror-
ism; organizing the cooperation between the Ministry’s divisions and regional 
executive authorities in matters at their discretion; coordinating the activity of the 
territorial organs of the Ministry of Internal Affairs and the subdivisions of the 
central division of the Ministry of Internal Affairs with regard to the activity of 
the Department of State of the Ministry of Internal Affairs; the organizational and 
methodological support and providing practical help to the territorial organs of 
the Ministry of Internal Affairs of Russia and their structural divisions within the 
scope of their activity.56 Moreover, Centre E has powers to carry out operational 
and reconnaissance activities with regard to countering extremism and terrorism 
as well as religiously or ethnically motivated offences. 

In the states in which extremism was recognized as a real threat to the politi-
cal system and where it constitutes the foundation of terrorism, appropriate steps 

53 Ukaz Prezidenta Rossiyskoy Federatsiiot 15 fevralya 2006 g. N 116…
54 Organami bezopasnosti zaderzhan ukrainskiy diversant, http://nac.gov.ru/kontrterro-

risticheskie-operacii/fsb/organami-bezopasnosti-zaderzhan-ukrainskiy.html (accessed 20 Ja-
nuary 2023).

55 Ukaz Prezidenta Rossiyskoy Federatsii o sozdanii Sluzhby poprotivodeystviyu ekstre-
mizmu sistemy MVD Rossii ot 6 sentyabrya 2008 goda № 1316. The new decree on countering 
extremism was issued on 1 March 2011 N248 together with the regulation of the Minister of 
Internal Affairs of the Russian Federation of 4 March 2011, https://xn--b1aew.xn--p1ai/mvd/
structure1/Glavnie_upravlenija/Glavnoe_upravlenie_po_protivodejstviju_ j (accessed 20 Ja-
nuary 2023).

56 Ibidem.
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were taken to counteract these risks. In each of the countries presented above, 
the measures taken serve the purpose of protecting the state. The main differ-
ence between France, Germany and the Russian Federation is the real purpose 
of protection against extremism. In the Russian Federation, it is used for fighting 
against the government’s political opponents and has become a part of the system 
of operations related to Russian aggression against Ukraine.

REFERENCES

Abteilung “Polizeilicher Staatsschutz“ (ST), https://www.bka.de/DE/DasBKA/ Organi-
sationAufbau/Fachabteilungen/PolizeilicherStaatsschutz/polizeilicherstaatsschutz_
node.html (accessed 20 January 2023)

Article 29 de la loi no 51-18 du 5 janvier 1951 portant amnistie, instituant un régime 
de libération anticipée, limitant les effets de la dégradation nationale et réprimant 
les activités antinationales, “Journal officiel de la Republique Française”, 6 Janvi-
er 1951, https://www.legifrance.gouv.fr/affichTexteArticle.do?idArticle= LEGIA-
RTI000006272593&cidTexte= LEGITEXT000006068088&categorieLien=id (ac-
cessed 20 January 2023)

Article 7 de la loi no 86-1020 du 9 septembre 1986 relative à la lutte contre le terrorisme 
et aux atteintes à la sûreté de l’État, “Journal officiel de la Republique Française”, 
10 September 1986, No. 210

Article 9 de la loi no 72-546 du 1er juillet 1972 relative à la lutte contre le racisme, 
“Journal officiel de la Republique Française” No. 0154, 2 July 1972

Article L212-1, Code de la sécurité intérieure. Version consolidée au 24 octobre 2019, 
https://www.legifrance.gouv.fr/affich Code.do;jsessionid=13792A42D9E4673B2FBF
DD0E7E902C10. tplgfr28s_2?idSectionTA=LEGISCTA000025508340 &cidTexte=
LEGITEXT000025503132&dateTexte=20191027 (accessed 20 January 2023)

BKA verstärkt den Kampf gegen den islamistischen Terrorismus Neue Abteilung „TE“ 
im Bundeskriminalamt hat heute die Arbeit aufgenommen, https://www.bka.de/DE/
Presse/Listenseite_ Pressemitteilungen/2019/Presse2019/191101_AbteilungTE.htm-
l;jsessionid=9B6239155404A43DA7680068F5CAFDB9. live0611?nn=50040 (ac-
cessed 20 January 2023)

Bundesamt für Verfassungsschutz, “Reichsbürger” and “Selbstverwalter” – Enemies of 
the State, Profiteers, Conspiracy Theorists, Cologne 2018

Bundesministerium der Justiz und für Verbraucherschutz Strafgesetzbuch (StGB), par. 
129b, https://www.gesetze-im-internet.de/stgb/inhalts_bersicht.html (accessed 20 
January 2023).

Code de la sécurité intérieure, https://www.legifrance.gouv.fr/codes/section_lc/
LEGITEXT000025503132/LEGISCTA000025505187/#LEGISCTA000025508342 
(accessed 20 January 2023)

Code de la sécurité intérieure, Version en vigueur au 23 novembre 2021. Section 
1: Comité interministériel de prévention de la délinquance et de la radicalisa-



564 J. MARSZAŁEK-KAWA, B. TOMASZEWSKA-HOŁUB, A. HOŁUB

tion, https://www.legifrance.gouv.fr/codes/section_lc/LEGITEXT000025503132/
LEGISCTA000028284837/#LEGISCTA000028287504 (accessed 20 January 2023)

Code de la sécurité intérieure, Version en vigueur au 23 novembre 2021. Section 1: Com-
ité interministériel de prévention de la délinquance et de la radicalisation, https://
www.legifrance.gouv.fr/codes/section_ lc/LEGITEXT000025503132/LEGISC-
TA000028284837/ #LEGISCTA000028287504 (accessed 20 January 2023)

Code monétaire et financier, Dernière modification: 25 octobre 2019, https://www.
legifrance.gouv.fr/affichCode.do; jsessionid=0F204B989BEB83B344A350D5E-
4A72B83. tplgfr28s_2?cidTexte= LEGITEXT000006072026&dateTexte=20130728 
(accessed 20 January 2023)

Konstytucja Republiki Francuskiej z dnia 4 października 1958 r., translated by W. Skrzy-
dło, as of 23 July 2008, http://libr.sejm.gov.pl/tek01/txt/konst/francja2011.html (ac-
cessed 20 January 2023)

Décret n° 82-1100 du 22 décembre 1982 fixant les attributions de la direction de la 
surveillance du territoire, http://admi.net/jo/dec82-1100.html (accessed 20 January 
2023)

Der Verfassungsschutz, https://www.verfassungsschutz.de/de/arbeitsfelder/af-islamis-
mus-und-islamistischer-terrorismus/verbotene-organisationen-islamismus (accessed 
20 January 2023)

Entwurf eines Gesetzes zum besseren Informationsaustausch bei der Bekämpfung des 
internationalen Terrorismus. Gesetzentwurf der Fraktionen der CDU/CSU und 
SPD, Deutscher Bundestag 18. Wahlperiode, Drucksache 18/8702, 7 June 2016

Entwurf eines Gesetzes zur Bekämpfung des internationalen Terrorismus (Terrorismus-
bekämpfungsgesetz), Gesetzentwurf der Fraktionen SPD und BÜNDNIS 90/DIE 
GRÜNEN, Deutscher Bundestag 14. Wahlperiode, Drucksache 14/7386 (neu), 8 No-
vember 2001

Eröffnung des Gemeinsamen Extremismus- und Terrorismusabwehrzentrums (GETZ), 
https://www.bmi.bund.de/SharedDocs/ pressemitteilungen/DE/2012/11/eroeffnung_
getz.html (accessed 20 January 2023)

Gemeinsames Extremismus- und Terrorismusabwehr¬zentrum (GETZ), https://www.
verfassungsschutz.de/DE/verfassungsschutz/auftrag/zusammenarbeit-im-in-und-
ausland/getz/getz_node.html (accessed 20 January 2023)

Gesetz zur Abwehr von Gefahren des internationalen Terrorismus durch das 
Bundeskriminalamt BGBI. I, 2008

Gibadło L., Kędzierski M., Niemcy: aresztowania pod zarzutem przygotowań do puczu, 
https://www.osw.waw.pl/pl/publikacje/analizy/2022-12-07/niemcy-aresztowania-
pod-zarzutem-przygotowan-do-puczu (accessed 20 February 2023)

Heinig H.M., Die Verfassung der Religion: Beiträge zum Religionsverfassungsrecht, 
Tübingen 2014

Hołub A., Niemieckie „pakiety antyterrorystyczne” – odpowiedź na zagrożenie terrory-
zmem XXI wieku, (in:) W. Zubrzycki, K. Jałoszyński, K. Jałoszyński (eds.), Polska 
ustawa antyterrorystyczna – odpowiedź na zagrożenia współczesnym terroryzmem, 
Szczytno 2016

Kraj K., Narodowy Komitet Antyterrorystyczny instrumentem politycznego i militarnego 
zwalczania terroryzmu w Rosji, “Bezpieczeństwo. Teoria i Praktyka” 2009, No. 3–4



 SELECTED INSTITUTIONAL AND LEGAL ARRANGEMENTS... 565

Le Secrétariat général du Comité interministériel de prévention de la délinquance et de la 
radicalisation (SG-CIPDR), https://www.cipdr.gouv.fr/le-cipdr/ (accessed 20 January 
2023)

Livre IV : Des crimes et délits contre la nation, l’Etat et la paix publique, Code Penal, 
Code pénal, Version consolidée au 20 septembre 2019, https://www.legifrance.
gouv.fr/affichCode.do? cidTexte=LEGITEXT000006070719&dateTexte= 20191020 
(accessed 20 January 2023)

Loi du 10 janvier 1936 sur les groupes de combat et milices privées, “Journal officiel de 
la Republique Française”, 12 January 1936

Loi n° 86-1020 du 9 septembre 1986 relative à la lutte contre le terrorisme, “Journal 
officiel de la Republique Française”, 1986-09-10, No. 210

Marszałek-Kawa J., Plecka D., Hołub A., Social Security. Selected Aspects, Toruń 2018.
Olech A., Unikalne rozwiązania Republiki Francuskiej w walce z terroryzmem i radyka-

lizacją, “Terroryzm – Studia, Analizy, Prewencja” 2022, No. 1 (1)
Oleksiewicz I., Polityka antyterrorystyczna Unii Europejskiej, Lublin 2013.
Ordonnance du 30 décembre 1944 portant modification de la loi du 10 janvier 1936 sur les 

groupes de combat et milices privées, “Journal officiel de la Republique Française”, 
no. 163 du 31 décembre 1944

Papier H.-J., Durner W., Streitbare Demokratie, “Archiv Des Öffentlichen Rechts” 2003, 
Bd. 128, H. 3, http://www.jstor.org/stable/44316813 (accessed 20 February 2023)

Presseinformation des Bundesamtes für Verfassungsschutz (BfV) zum Start des Ge-
meinsamen Extremismus- und Terrorismusabwehrzentrums zur Bekämpfung des 
Rechtsextremismus/-terrorismus, des Linksextremismus/- terrorismus, des Auslän-
derextremismus/-terrorismus und der Spionage/Proliferation (GETZ), abgerufen am 
17 November 2012

Sicherheitspaket 1, “Die Welt”, 19 October 2001, http://www.welt.de/print-welt/arti-
cle482247/Sicherheitspaket-1.html (accessed 20 January 2023)

Sicherheitspaket II, Mehr Kompetenzen, http://www.n-tv.de/politik/Mehr-Kompetenzen-
article102602.html (accessed 20 January 2023)

Zoom sur le nouveau Parquet national antiterroriste, http://www.justice.gouv.fr/justice-
penale-11330/zoom-sur-le-nouveau-parquet-national-antiterroriste-32661.html 
(accessed 20 March 2023)

Narusheniye Territorial’noy Tselostnosti Rossii Ili Otchuzhdeniye Chasti Yeyë Terri-
torii Priravnyayut K Ekstriemizmu, https://antiextremizm.ru/narushenie-territori-
alnoj-tselostnosti-rossii-ili-otchuzhdenie-chasti-eyo-territorii-priravnyayut-k-eks-
tremizmu/ (accessed 20 January 2023)

Organami bezopasnosti zaderzhan ukrainskiy diversant, http://nac.gov.ru/kontrterroris-
ticheskie-operacii/fsb/organami-bezopasnosti-zaderzhan-ukrainskiy.html (accessed 
20 January 2023)

Terroristicheskiye i ekstremistskiye organizatsii i materialy, http://nac.gov.ru/
terroristicheskie-i-ekstremistskie-organizacii-i-materialy.html (accessed 20 January 
2023)

Ugolovnyy kodeks Rossiyskoy Federatsii (s izmeneniyami na 27 dekabrya 2019 goda), 
http://docs.cntd.ru/document/9017477 (accessed 20 January 2023)

Ukaz Prezidenta Rossiyskoy Federatsii o sozdanii Sluzhby po protivodeystviyu 
ekstremizmu sistemy MVD Rossii ot 6 sentyabrya 2008 goda № 1316



566 J. MARSZAŁEK-KAWA, B. TOMASZEWSKA-HOŁUB, A. HOŁUB

Ukaz Prezidenta Rossiyskoy Federatsii ot 15 fevralya 2006 g. N 116 O merakh po pro-
tivodeystviyu terrorizmu, https://rg.ru/2006/02/17/antiterror-doc-dok.html (accessed 
20 January 2023)

Ukaz Prezidenta Rossiyskoy Federatsii ot 10.01.2000 g. № 24 O Kontseptsii natsional’noy 
bezopasnosti Rossiyskoy Federatsii, http://pravo.gov.ru/proxy/ips/?docbody=&prev
Doc=102063972&backlink=1&&nd=102129631 (accessed 20 January 2023)

Federal’nyy zakon ot 25 iyulya 2002 g. N 114-FZ “O protivodeystvii ekstremistskoy 
deyatel’nosti”, “Rossiiskaya Gazeta”, 30 July 2002, No. 138–139 (3006–3007)



STUDIA IURIDICA XCIX

Studia Iuridica 99
ISSN 0137-4346; e-ISSN 2544-3135

Copyright © by Agata Niewiadomska, 2023
Creative Commons: Uznanie Autorstwa (CC BY) 3.0 Polska

http://creativecommons.org/licenses/by/3.0/pl/
DOI: https://doi.org/10.31338/2544-3135.si.2024-99.32

Agata Niewiadomska
University of Warsaw, Poland
aniewiadomska@wz.uw.edu.pl
ORCID 0000-0003-2863-2715

ECOSCHEMES AS A NEW LEGAL INSTRUMENT 
OF THE COMMON AGRICULTURAL POLICY

Abstract

The article presents the issue of ecoschemes as a legal instrument of the Common 
Agricultural Policy. Its legal construction in European and Polish law is discussed. 
The effectiveness of the proposed solutions in legal and economic terms is assessed 
ex ante. At the same time, the article presents possibilities of changes in the Common 
Agricultural Policy in the scope of such ecoschemes as voluntary payments after 2027. 
The effectiveness of the proposed mechanism is also assessed in the context of the existing 
legal instruments, such as the greening policy, which does not achieve the objectives of 
the CAP. De lege ferenda postulates for selected ecoschemes are included. 

KEYWORDS

ecoscheme, financial assistance for farmers, national strategic plan, agricultural 
law, sustainable development, rural development, Common Agricultural Policy 

SŁOWA KLUCZOWE

ekoschemat, pomoc finansowa dla rolników, krajowy plan strategiczny, prawo 
rolne, zrównoważony rozwój, rozwój obszarów wiejskich, Wspólna Polityka Rolna



568 AGATA NIEWIADOMSKA

INTRODUCTION

Ecoschemes are one of the new legal instruments of the Common Agricul-
tural Policy for 2023-2027.1 They are intended to serve as a voluntary legal 
instrument for farmers to increase the subsidy in return for additional commit-
ments made. As the name suggests, these additional commitments are supposed 
to correspond to climate and environmentally-friendly measures. 

In the common agricultural policy, similar legal instruments are not new. In 
each funding period, farmers have been offered either compulsory legal mecha-
nisms, such as cross-compliance or greening policy, or voluntary ones, such as 
agri-environmental-climate payments to encourage farmers to implement some-
times above-standard measures. The problem, however, is that for the most part, 
these instruments have not achieved the purpose for which they were created. For 
example, the aforementioned greening policy has had virtually no effect. There 
are several reasons for this. Firstly, the inadequate level of subsidies (too low) in 
relation to the obligations imposed. It was simply not worthwhile for farmers to 
implement new practices because of the risk of losing their existing profits. Sec-
ondly, complicated regulations stood in the way. Even if farmers decided to opt 
for the aid, the level of requirements imposed, the procedural ones in particular, 
but also the material ones, simply discouraged them from taking advantage of 
this measure. 

The article will assess the mechanism of ecoschemes as a new instrument of 
the Common Agricultural Policy. The competitiveness of Polish agriculture,2 as 
well as the profitability of farms, will largely depend on the proper definition of 
ecoschemes. As the above examples show, an inadequate definition of the legal 
and, above all, financial framework of the proposed assistance may contribute to 
the ineffectiveness of a given legal instrument. Therefore, an ex-ante evaluation 
of the prepared solutions seems necessary with a view to possible changes and 
adjustments.

At the same time, the article is intended to be a contribution to the scientific 
discussion on the effectiveness of the Common Agricultural Policy as a whole by 
assessing the individual financial mechanisms and the volume of funds allocated. 
This already calls for a discussion of what legal solutions can be proposed to Mem-
ber States and farmers after 2027, i.e. after the end of the current funding period. 

1 A. Niewiadomska, Prawne aspekty rozwoju obszarów wiejskich w nowej perspektywie 
finansowej Wspólnej Polityki Rolnej, “Studia Iuridica” 2021, Vol. 89, pp. 257-268.

2 A.Z. Nowak, A. Niewiadomska, Wpływ funduszy strukturalnych na wzrost konkurencyj-
ności polskiego rolnictwa – wybrane aspekty ekonomiczne, “Studia Iuridica Agraria”, Białystok 
2012, Vol. X; I. Lipińska, Poprawa konkurencyjności działalności rolniczej w reformowanej 
Wspólnej Polityce Rolnej – wybrane zagadnienia prawne, “Przegląd Prawa Rolnego”, No. 2 (29), 
2021, pp. 277-291. 
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THE ESSENCE OF THE RIGHT ECOSCHEMES

Ecoschemes do not have a uniform definition.3 They are usually defined as 
nationally adapted practices implemented on an annual basis and accounted for 
as such. They are assessed by the European Commission in terms of achieving 
the environmental and climate objectives of the new CAP – protection of soil 
resources, water, climate, animal welfare, and biodiversity in agricultural pro-
duction. In the case of Poland, they are approved in the National Strategic Plan. 

Ecoschemes are voluntary commitments that increase the amount of direct 
payments. This makes them similar in this context to, for example, the greening 
policy mechanism4 (admittedly, for most farmers, this was not a voluntary prac-
tice, it was even mandatory, but there were numerous exceptions such as organic 
farms5). In that legislation, the farmer was also able to undertake appropriate cli-
mate-beneficial practices. The commitments made, however, did not gain much 
interest among farmers because of the rather low subsidies in comparison to the 
extent of the commitments made. The following analysis of ecoschemes raises the 
concern that this scenario could be repeated. The rather complicated system of 
ecoschemes may deter farmers from using this aid instrument. 

The regulation of ecoschemes derives from European law. According to Arti-
cle 16(2)(d) of Regulation (EU) 2021/2115 of the European Parliament and of the 
Council of 2 December 2021 laying down the rules for support for strategic plans 
drawn up by Member States under the common agricultural policy (CAP strategic 
plans), which is financed by the European Agricultural Guarantee Fund (EAGF) 
and the European Agricultural Fund for Rural Development (EAFRD), as well as 
repealing Regulations (EU) No. 1305/2013 and (EU) No. 1307/2013,6 climate, 
environment and animal welfare schemes7 are one of the four legal instruments 

3 M. Szymańska, Ekoschematy-nowa płatność bezpośrednia, “Tygodnik Poradnik Rolni-
czy” 2020, No. 23 (837).

4 European Court of Auditors, Greening - a more complex income support system that is not 
yet environmentally effective, Special Report 2017, No. 21 . It can be read, inter alia, “The Court’s 
estimates show that greening has only led to changes in farming practices on around 5% of all 
agricultural land in the EU. The recommendations made by the Court concern how to develop 
more effective environmental instruments that could be used in the framework of the Common 
Agricultural Policy after 2020”. 

5 W. Ziętara, Z. Mirkowska, Zielony Ład – w kierunku rolnictwa ekologicznego czy ekologi-
zacji rolnictwa?, “Zagadnienia Ekonomiki Rolnej” 2021, No. 368.3, pp. 29-54.

6 OJ EU L 435, 6 December 2021, p. 1, as amended. This Regulation should be analysed 
together with Regulation (EU) 2021/2116 of the European Parliament and of the Council of 2 De-
cember 2021 on the financing, management and monitoring of the common agricultural policy and 
repealing Regulation (EU) No. 1306/2013 (OJ L 435, 6 December 2021).

7 I. Lipińska, Z prawnej problematyki dobrostanu zwierząt gospodarskich, “Przegląd Prawa 
Rolnego” 2015, No. 1, pp. 63-77. 
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for public intervention through direct payments.8 The fine-tuning of specific 
ecoschemes takes place in strategic plans issued by the Member States. This is 
a result of the reform of the Common Agricultural Policy, where it is left up to the 
Member States to choose the specific legal mechanisms. 

According to Article 31 para. 4 of the cited Regulation, each ecoscheme 
should in principle cover at least the two following areas of action on climate, 
environment, animal welfare and AMR: climate change mitigation, including 
reducing greenhouse gas emissions from agricultural practices and maintain-
ing existing carbon pools and increasing carbon sequestration;9 climate change 
adaptation, including actions to increase the resilience of food production sys-
tems and animal and plant diversity to increase resistance to disease and climate 
change; protection or improvement of water quality and reduction of pressure 
on water resources; prevention of soil degradation, soil restoration, improvement 
of soil fertility and nutrient management [and soil biota]; biodiversity, preserva-
tion or restoration of habitats or species, including the conservation and creation 
of landscape elements or non-productive areas; actions for the sustainable and 
reduced use of pesticides, in particular pesticides that pose a risk to human health 
or the environment; actions to improve animal welfare or combat antimicrobial 
resistance.

When formulating their strategic plans, Member States were able to choose 
which legal mechanism to apply in their territory.10 This is dictated by the dif-
ferent specificities of agriculture in each country, and thus the different needs in 
terms of implementing practices beneficial to the climate and animal welfare.11 
In Poland, the budget allocated to ecoschemes is a minimum of 25% of the amount 
of direct payments per year (on average, between 2023 and 2026, approximately 
EUR 884 million per year).12 It is the largest pro-environmental payment allo-
cated to farmers under the CAP. According to the regulations, the rates of pay-
ments under ecoschemes are determined in EUR and will be converted into PLN 
according to the PLN/EUR exchange rate established on the last working day of 
September of a given year.

 8 The other 3 interventions under this provision are basic income support for sustainabil-
ity, complementary redistributive income support for sustainability and complementary income 
support for young farmers. These interventions, like ecoschemes, are not linked to production. In 
Article 16(3), production-related direct payment interventions include production-related income 
support; cotton-specific payment.

 9 S. von. Hoof, Climate Change Mitigation in Agriculture: Barriers to the Adoption of Car-
bon Farming Policies in the EU, “Sustainability” 2023, Vol. 15, Issue 13, DOI 10.3390/su151310452.

10 L.J. Cole, D. Kleijn, L.V. Dicks, J.C. Stout, S.G. Potts, M. Albrecht, J. Scheper, A critical 
analysis of the potential for EU Common Agricultural Policy measures to support wild pollinators 
on farmland, Journal of Applied Ecology 2020, No. 57(4), pp. 681-694.

11 T. Pietrzykowski, Prawo ochrony zwierząt. Pojęcia, zasady, dylematy, Warsaw 2022.
12 https://www.gov.pl/web/rolnictwo/ekoschematy3 (accessed 1 July 2023).
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According to the above-mentioned provisions and recital 63 of the cited Reg-
ulation, “in order to be effective, ecoschemes should, in principle, cover at least 
two areas of action on climate, environment, animal welfare and the fight against 
antimicrobial resistance. To the same end, while compensation should be based on 
costs incurred, income foregone and transaction costs resulting from the farming 
practices undertaken, taking into account the objectives set out in ecoschemes, 
payments additional to basic income support must reflect the level of ambition of 
the practices undertaken. Member States should have the possibility to establish 
ecoschemes for farming practices undertaken by farmers in agricultural areas, 
in particular, farming activities, but also some practices beyond these activities. 
Such practices may include improved management of permanent pastures and 
landscape features, irrigation, use of peatlands and organic farming”. This recital 
clearly emphasises what was behind the introduction of direct payments, namely 
the compensatory nature of the payment. Similarly, the ecoschemes payment 
is intended to compensate for the additional burden incurred in implementing 
appropriate climate beneficial practices.13 

ECOSCHEMES IN POLISH REGULATIONS

In the National Strategic Plan for the Common Agricultural Policy for 
2023-2027, 5 area ecoschemes and one related to animal welfare have been 
selected in Poland.14 They are regulated in the Act of 8 February 2023 on the 
Strategic Plan for the Common Agricultural Policy for 2023-2027,15 as well as in 
the Ordinance of the Minister of Agriculture and Rural Development of 13 March 
2023 on the detailed conditions and detailed procedure for granting and paying 
payments under the climate and environment schemes under the Strategic Plan 
for the Common Agricultural Policy for 2023-2027.16 

The area ecoschemes according to these regulations include Ecoscheme: 
Carbon farming and nutrient management; Ecoscheme: Biological crop protec-
tion; Ecoscheme: Areas with melliferous plants; Ecoscheme: Conducting crop 
production under the system of Integrated Plant Production; and Ecoscheme: 
Water retention in permanent grassland.17 As far as animal welfare is concerned, 

13 H. Guyomard, C. Détang-Dessendre, P. Dupraz, L. Delaby, C. Huyghe, J.-L. Peyraud, 
X. Reboud, C. Sirami, How the Green Architecture of the 2023-2027 Common Agricultural Policy 
could have been greener, “Ambio” 2023, Vol. 52 (8), pp. 1327 - 1338.

14 Strategic Plan for the Common Agricultural Policy 2023-2027, pp. 442-541. 
15 Journal of Laws of 2023, item 412. 
16 Journal of Laws of 2023, item 493. 
17 D. Puślecki, Ochrona wód w procesie produkcji rolnej w świetle nowych wyzwań, “Prze-

gląd Prawa Rolnego” 2023, Vol. 1 (32), pp. 41-60.
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there is an Ecoscheme on Animal Welfare in Poland. A detailed discussion of all 
ecoschemes is well beyond the scope of an academic paper. Therefore, the con-
struction of this legal instrument will be presented using the example of the Eco-
scheme with which the greatest hopes are pinned, i.e. the one on carbon farming.18 
All ecoschemes are covered by a system of points which are then converted into 
subsidies.19 

According to Section 4(1) of the Ministerial Order cited above, payments for 
carbon farming and nutrient management are granted for the implementation of 
one or more of eight practices to increase soil carbon sequestration and improve 
nutrient management. These eight practices include: Extensive use of permanent 
grassland with stocking rates; Winter intercropping or mid-cropping; Develop-
ment and adherence to a fertilisation plan (either the baseline option or the liming 
option); Diversified cropping structure; Mixing of manure on arable land within 
12 hours of application; Application of liquid manures by other methods than 
splash; Simplified cropping systems; and Straw-soil mixing. In extreme cases, the 
selection of one of these practices and another ecoscheme is sufficient to receive 
the corresponding payment, although usually, according to the following formula 
for calculating points: Utilised agricultural area x 25% x 5 points = Minimum 
number of points, it will not be possible to select just one practice taking into 
account the corresponding number of points in the Ministerial Decree. In order 
to receive financial support under this ecoscheme, it is necessary to obtain the 
minimum number of points for the farm in relation to the agricultural land on the 
farm and to implement it.20 This approach and the points awarded for individual 
practices indicate the need to implement more than one practice. This implies 
an increase in obligations for the farmer. At the same time, these practices may 
exclude some land from production, such as through differentiated cropping pat-
terns. This may discourage farmers from taking advantage of this form of aid due 
to the change in existing income, which is predictable for farmers. In return, they 

18 A. Sadowski, Znaczenie środowiskowych efektów zewnętrznych we Wspólnej Polityce 
Rolnej Unii Europejskiej, “Zagadnienia Doradztwa Rolniczego” 2022, No. 110.4, pp. 5-20.

19 According to the government, “the points system means that a corresponding number 
of points are assigned to each practice, with 1 point being the equivalent of €22.47 (≈£100). The 
points are based on calculated payment rates that compensate for additional costs incurred and 
income lost as a result of the practice. To apply for these payments, a minimum number of points 
must be obtained which is the product of: 25% of the agricultural area of the farm and 5 points 
awarded per hectare”. 

20 https://www.cdr.gov.pl/images/wydawnictwa/2023/2023-EKOSCHEMATY.pdf, p. 18 (ac-
cessed 1 July 2023). It also provides an example illustrating the scoring calculations to help farm-
ers prepare to benefit from this ecoscheme “Example: 15 ha GO farm. 15 ha GO x 25% x 5 points 
= 18,75 points. The minimum number of points to realise an ecoscheme to which practices must 
be selected to obtain 18.75 points. This means, the farm can realise the practice of its choice on the 
corresponding area, e.g: for 2 pts. practice with manure: 18.75 pts. : 2 points = 9.375 ha or for 3 pts. 
practice differentiated structure 18.75 pts. : 3 pts. = 6.25 ha or more practices of their choice on the 
same surface, if they can be combined with each other or on additional surfaces”.
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are supposed to receive aid (quite low) and be subject to numerous inspections, 
which in effect may lead to the necessity of returning this aid. It must be stressed 
that this is quite risky for the farmers. 

The problems associated with this key ecoscheme are also noted by the gov-
ernment in Poland. It indicates that the simplification of this scheme is to consist 
in dropping the condition relating to the need for a minimum number of points. 
The change will make it easier for farmers to join the ecoscheme. The Polish gov-
ernment is proposing to allow the following practices to be combined on a single 
plot: Winter intercrops/intercrops with practices and Mixing manure on arable 
land within 12 hours of application, and other such proposals.21 As already high-
lighted, the question arises as to why such measures were not included in the 
National Strategic Plan from the very beginning. Having the experience of sim-
ilar measures in the previous programming period, the ecoschemes should be as 
clear as possible for the beneficiary not only so that he/she can simply apply for 
them, but also so that he/she does not have problems with their settlement later on.

A fairly new ecoscheme is Animal Welfare. The subsidy will be awarded to 
those who apply increased practices relative to what is required at a minimum 
level, such as in cross-compliance practices. These practices must comply with 
the Regulation of the Minister of Agriculture and Rural Development of 20 April 
2023 on the detailed conditions and detailed procedure for granting and paying 
financial aid under the animal welfare schemes under the Strategic Plan for the 
Common Agricultural Policy 2023-2027.22 Caring for animals in this dimension 
is not only intended to ensure food security, but is also intended to be a practice 
that benefits the climate. At the same time, the details of the regulations associ-
ated with the 129-page regulation are not only conducive to the comprehensibility 
of the law, but above all to the success of this ecoscheme. 

According to the regulation, requirements common to all eligible animals have 
been formulated.23 The first is to have a suitable herd establishment registered 
in accordance with the provisions of the animal identification and registration 
system and, in the case of poultry, a poultry establishment number. As a general 
rule, the animals covered by the requirements shall be tagged and registered in 
accordance with the provisions of the animal identification and registration sys-
tem (if applicable). In this respect, it is proposed to introduce an important sim-
plification by changing the way in which the implementation of grazing practices 

21 https://www.gov.pl/web/rolnictwo/upraszczamy-ekoschematy (accessed 1 July 2023). 
22 Journal of Laws of 2023, item 797. 
23 Section 3(1) of the regulation lists 13 options. These include: 1) Sow welfare option; 

2) Porker welfare option; 3) Dairy cow welfare option; 4) Welfare of suckler cows kept indoors 
or in buildings; 5) Welfare of suckler cows kept in an open system; 6) Welfare of fattening ani-
mals; 7) Sheep welfare option; 8) Welfare of laying hens option; 9) Broiler chicken welfare option; 
10) Variant Welfare of turkeys kept for meat production; 11) Variant Welfare of horses kept indoors 
or in buildings; 12) Variant Welfare of horses kept in an open system; 13) Goat welfare option. 
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or the provision of paddocks for suckler cows and fattening cows is documented, 
the requirement for the farmer to keep appropriate records on an ongoing basis 
will be replaced by a declaration. This is intended to reduce the administrative 
burden and thus make it easier for farmers to participate in the Animal Welfare 
ecoscheme.

Secondly, the requirements relating to a particular group of animals apply to 
all animals of that group kept on the farm. In addition, a farmer implementing an 
animal welfare intervention is required to undergo training in methods reducing 
the use of antibiotics. This is intended to ensure professional conduct among the 
farmers. This requirement should be considered as the most positive one also in 
the context of preserving public health and access to safe food. However, educa-
tion related to the reduction of antibiotics use must translate into tangible results 
and willingness to change. These changes are bound to increase production costs 
and therefore final prices for the consumer. Therefore, the objectives set in this 
ecoscheme must be considered multifaceted – not only through the lens of animal 
welfare. 

One of the most important requirements is that the farmer must have an ani-
mal welfare improvement plan (in case of cattle, it does not apply to the practices 
of providing grazing, paddock, bedding and subsequent weaning of calves for 
dairy cows).

In addition, for individual animals, the farmer must comply with specific 
animal welfare practices. For example, in the case of cows only, the regulation 
stipulates, among other things, that dairy cows should be able to graze for at least 
120 days during the grazing period, without tethering (at least 6 hours a day); that 
group-housed non-tethered dairy cows should have at least 20% of their living 
space increased by at least 20%. According to the regulation, the dairy cows 
must be able to use straw or similar bedding or have a separate area with straw or 
similar bedding that allows the cows to rest at the same time. These are just some 
of the rather restrictive requirements. However, it can be noted that, in principle, 
they are intended to improve farming and keeping conditions for livestock. At the 
same time, concern must be expressed as to whether farmers will be able to meet 
such requirements, bearing in mind that this is one of the ecoschemes they have to 
fulfil. The number of requirements imposed may prove to be an effective obstacle 
to the success of this legal instrument. 

CONCLUSION

The considerations outlined above lead to several conclusions. The voluntar-
iness of ecoschemes carries the risk that the resources allocated to them will not 
be fully used. It may not be worthwhile for farmers to implement climate-friendly 
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practices in exchange for additional funding. They will undoubtedly recalculate 
whether it is worthwhile for them to carry out their current intensive agriculture 
or to implement the above-mentioned schemes in exchange for subsidies. It is 
a challenge for the Member States to convince farmers to participate in these vol-
untary commitments. It should be emphasised that this is not only in the interests 
of farmers,24 but above all of the rest of society in terms of climate and environ-
mental protection.

A certain risk, as in the case of greening payments, is posed by the level of 
complexity of the requirements. On the one hand, the requirements set out in 
Polish law are justified because they secure the public interest, which is climate 
protection, and if implemented correctly they can achieve the intended objectives. 
On the other hand, however, the multiplicity of these requirements and their com-
plicated system may discourage the farmers. This problem is also noticed by the 
Polish government, which in June 2023 announced demands related to the simpli-
fication of ecoschemes.25 This applies only to small farms up to 5 ha and involves 
implementing a lump sum of 225 EUR/ha (it replaces all types of payments). At 
the same time, it should be stressed that these and other postulated changes to the 
ecoschemes require approval by the European Commission. Far-reaching con-
cerns must be expressed about the effectiveness of the ecoschemes, which are 
being amended in the first six months of their operation under the banner of sim-
plification. This simplification not only differentiates between farmers with small 
and large farms, but creates different conditions for them to receive aid and does 
not ensure equality before the law. The postulate of simplification of the Common 
Agricultural Policy in the science of agricultural law is, by the way, not new.26 It 
is, therefore, necessary to call for a maximum simplification of the CAP so that as 
many farmers as possible can benefit from the aid directed at them. 

While supporting the need to change the proposed ecoschemes on the grounds 
that their level of complexity will result in farmers not using them, I would argue 
that this simplification should be comprehensive and reasonably permanent. If 
in one year the rules for public aid are changed to such a large extent, rightly 
reacting to the previously self-created requirements that are too large, the ques-
tion arises as to the effectiveness of the state authorities. Furthermore, how can 
farmers, who are faced with such changes, plan investments and other activities in 
the long term? Writing an effective business plan covering at least the time until 
the end of the funding period, i.e. until 2027, seems impossible given the rapidly 

24 B. Włodarczyk, Prawne instrumenty ochrony środowiska i przeciwdziałania zmianom 
klimatu we Wspólnej Polityce Rolnej na lata 2023–2027, “Przegląd Prawa Rolnego” 2022, Vol. 2 
(31), pp. 11-26.

25 https://www.gov.pl/web/rolnictwo/upraszczamy-ekoschematy (accessed 1 July 2023). 
26 P. Litwiniuk, Uproszczenia Wspólnej Polityki Rolnej – nośny slogan czy absolutna ko-

nieczność?, “Studia Iuridica Agraria”, Vol. 13, 2015, pp. 101-116; S. Balcerak, Z problematyki 
uproszczenia wspólnotowego prawa rolnego, “Przegląd Prawa Rolnego” 2007, No. 2, pp. 153-176.
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changing rules for obtaining aid. In the long term, this neither serves agriculture 
nor the objectives set by European law on ecoschemes. 
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SELECTED LEGAL CONCEPTS IN HISTORICAL-
-LINGUISTIC ANALYSIS 

JURISLINGUISTICS AND THE METHODOLOGY OF 
DIACHRONIC LINGUISTICS

Abstract

The legal lexicon covering the lexical field of words related to the financial collapse 
of a company in Polish has changed significantly over the years. The most important 
word today, upadłość (from the verb upadać, Eng. to fall/fail) used to have a general 
meaning, while 200 years ago, the two words used in this sense were bankructwo (from 
Italian) and konkurs (from Latin). This latter word is also mentioned in sources from 100 
years ago, when it occurred alongside a new word plajta (from German), referring to 
a specific, premeditated type of bankruptcy. In the following decades of the 20th century, 
the word upadłość became a specialist term, in contrast to bankructwo, which took on 
a general meaning, while konkurs fell out of use and plajta began to refer to fields other 
than economics. The presented analysis, which uses the method of lexical paradigmatic 
fields, is one of the historical-linguistic tools that can be used in jurislinguistics. Also 
other methods and concepts, e.g. syntagmatic fields, grammatical analyses, the use of 
utterance frame or modal frame offer many possibilities to conduct cognitively valuable 
diachronic analyses of legal language. 
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1. INTRODUCTION: LEGAL CONCEPTS AND THE HISTORY 
OF LANGUAGE

In its meaning referring to ‘general provisions regulating relationships 
between people’, individual ‘legal norms’ and ‘entitlements’, as well as ‘the field 
of knowledge dealing with them’, the noun prawo (Eng. law), has a very simple 
etymology, derived from the prepositional expression w prawo, na prawo (Eng. 
to the right, on the right). Originally, it is spatially and axiologically opposed to 
the word lewo (Eng. left), which is not used as a substantivum today but was well 
known as such to our ancestors, who would say prawem i lewem (Eng. by law and 
without it). It was recorded in the title of a book about old customs in Ruthenia 
written by the 19th-century writer Władysław Łoziński.1

The word kodeks (Eng. code) has a similarly simple etymology. It comes from 
the Latin word codex, meaning ‘trunk, block, board’, and in the Middle Ages, was 
used to refer to a handwritten book, carefully bound in wood and leather. Even 
today, linguists continue to use it to talk about the priceless Old Church Slavonic 
manuscripts, e.g. Kodeks mariański (Codex Marianus) from the turn of the 10th 
and 11th centuries. 

The linguistic aspect of the concepts of legal language is not limited to ety-
mology, however, as it also includes the history of the concept and the often com-
plicated and meandric changes in its use. There are lexemes derived from the 
standard language which then passed into legal language to become standard 
again, e.g. konkurs. There are also those whose legal scope has narrowed, e.g. 
upadłość, and those that are in fact legal archaisms, like nierząd. The linguistic 
approach to legal lexis is not only related to historical semantics, grammatical 

1 Volume 2 of the book form 1904 (2nd edition) is available in pdf format at pbc.gda.pl, and 
volume 1 in the same form is available at polona.pl. The publication was reissued in the subsequent 
years; its full title is: Prawem i lewem. Obyczaje na Czerwonej Rusi w pierwszej połowie XVII wieku.
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changes are equally important, e.g. those related to the use of the plural form of 
the word ryzyko (Eng. risk) in insurance legal texts. 

In this text, we want to try to show the possibilities available in the field of 
historical-linguistic study of legal concepts. Its main, analytical part is focused 
on presenting the possibilities offered by the analysis using the structural meth-
odology in researching the lexical paradigmatic field of names referring to the 
financial collapse of the company. The conclusion outlines, in a rather essayistic 
way, other possibilities offered by the linguistic approach, which may serve as 
inspiration for future research. 

Previous works in jurislinguistics (e.g. those listed in footnote 1) indicate that 
referring the well-proven methods of diachronic linguistics to the concepts and 
lexemes in the field of law not only serves to broaden historical awareness and 
knowledge of the cultural determinants of legislative solutions but can also be 
helpful in forecasting activities in this area which are related to the lexical shape 
of new ideas that are developing in our times, such as sustainable development. 

The usefulness of linguistic analysis in relation to legal concepts is largely 
based on our own research,2 however, we refer to a number of excellent inter-
disciplinary works, e.g. findings of Andrzej Malinowski, Irena Szczepankowska, 
Ewa Malinowska, Hanna Jadacka and a number of cited researchers. 

2. UPADŁOŚĆ – FROM GENERAL MEANING TO SPECIALIZED 
LEGAL MEANING AND ARCHAISM IN STANDARD LANGUAGE 

Upadłość is an abstract noun derived from the word upadły (Eng. fallen/
failed). Danuta Buttler describes the participle upadły as related to adjectives 
nędzny or ubogi and kaleki (Eng. wretched or poor, and crippled):

[...] upadły was synonymous with adjectives nędzny, ubogi (“Jesus will not push an-
yone, not even the most fallen one, away from Himself”[...]), as well as to the word 

2 The author’s articles and books devoted to the concept of evolution include: Ciemne zwier-
ciadło. Semantyka antywartości, Warsaw 2013; Szczury z “Dżumy” i siostra z “Przesłania”. Po-
garda w języku polskim i mediach, Warsaw 2021; a series of publications in books published by 
Koło Naukowe Języka Prawnego i Prawniczego (Eng. Scientific Circle of Legal Language) Lingua 
Iuris, e.g. Przekręt widziany oczami językoznawcy i prawnika, (in:) Gdzie prawo niepewne, tam 
nie ma prawa, (eds.) Frączek M., Niewiadomski A., Pawelec R., Warsaw 2008, and (the main sour-
ce of information) Jak Polacy mówili o upadku finansowym firmy w roku 1800, 1900 i jak mówią 
w 2000? […], “Prace Filologiczne” XLV, Warsaw 2000, pp. 433-444. In these publications, the 
author refers to the excellent works of the following authors in the field of jurislinguistics: Andrzej 
Malinowski Polski język prawny. Wybrane zagadnienia, Warsaw 2006, Hanna Jadacka Poradnik 
językowy dla prawników, Warsaw 2006, Irena Szczepankowska Język prawny I Rzeczypospolitej 
[…], Białystok 2004, Ewa Malinowska Konstytucja jako gatunek tekstu prawnego, Opole 2012.
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kaleki (“He couldn’t move his hands or legs, and his eyes failed him”[...]) As a result, 
it lost its vitality in both meanings, retaining only its feminine form due to speciali-
zation in a specific semantic function.3 

The vitality of the first meaning is confirmed in the dictionary Słownik języka 
polskiego by Samuel Bogumił Linde,4 where the lexicographer gives the fol-
lowing synonyms of upadły: stan upadły, nędzny stan, nędza, lichota (Eng. fallen 
state, wretched state, wretchedness, abomination). Over the subsequent century 
and a half, this general meaning narrowed down and specialized. Dictionaries 
from the second half of the 19th century and the first half of the 20th century still 
record it, but at the same time, they include extensive descriptions of the legal 
meaning, in which the word upadłość refers to an economic entity. For instance, 
Słownik wileński5 explains this type of bankruptcy as follows:

= upadłość of a bank, trading house; legal. The condition of the merchant in which, 
being unable to pay his debts, he submits himself to the dispositions of the law, 
whereby appointed curators and receivers first complete the sealing of his property 
and then also other forms of activity, such as the sale of real estate and the distribu-
tion of money. 

Słownik warszawski6 puts this strictly legal meaning in the foreground, and 
lists the following collocations: ogłosić, zawiesić, odwołać upadłość (Eng. declare, 
suspend, appeal bankruptcy) and expressions: postępowanie upadłościowe, syn-
dyk upadłościowy (Eng. bankruptcy proceedings, bankruptcy trustee). Parallel 
to this process, the word’s general meaning has undergone archaization. In the 
standard language today, the old participle upadły appears only in fixed com-
binations: kobieta upadła (Eng. fallen woman) and robić coś do upadłego, e.g. 
tańczyć do upadłego (Eng: do something until you fall/drop, e.g. dance till you 
drop). Although the verb upadać (Eng. fall/fail) occurs in numerous metaphor-
ical senses, they rarely refer to economics and/or law, while the typical uses, 
e.g. upadło powstanie, upadł wniosek mniejszości (Eng. the upraising failed, the 
minority motion failed). It is only among the figurative uses of the noun upadek 
that we find some related to economics, e.g. upadek firmy, upadek rzemiosła 
(Eng. collapse of a company, collapse of craftmanship).

On the other hand, the new, or more specifically, New Polish meaning of 
upadłość is thriving. Its numerous uses in an act of such importance as the Com-
mercial Code (Journal of Laws 1934, No. 37, item 502) made it a permanent part 
of the language of law and – more broadly – journalism discussing economic 

3 Cf. Buttler D., Rozwój semantyczny wyrazów polskich, Warsaw, 1978, p. 219.
4 Linde S. B., Słownik języka polskiego, Vol. 1–6, Warsaw 1807-1814 (hereinafter: SLinde).
5 Słownik języka polskiego, Zdanowicz A. et al., Wilno 1861 (hereinafter:: Swil).
6 Słownik języka polskiego, Karłowicz J., Kryński A., Niedźwiedzki W., Vol. 1-8, Warsaw 

1900-1927 (hereinafter: Swar).
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issues in their legal dimension. Here are three examples from the National Corpus 
of the Polish Language, with the sources cited there: 

1) Art. 519 § 1 If bankruptcy of the debtor [Pol. upadłość dłuznika] has been 
declared, or settlement proceedings or proceedings to maintain bankruptcy 
have been initiated, if additionally the debtor has stopped payments or the 
execution from its moveable property has remained ineffective, the right of 
retention serves the creditor also to secure a claim that is not yet payable… 
[Commercial Code]

2) When an enterprise declares bankruptcy [Pol. ogłasza upadłość] and goes into 
liquidation, the contributed shares give their holders the right to participate 
in the division of the company’s assets. The amount of the owners’ income 
from the sale of the liquidated enterprise depends also on the profitability of 
the company’s activity in the period preceding the bankruptcy. [B. Pietrzak, 
Z. Polański, System finansowy w Polsce, Warszawa 1997]

3) The station building was not bought but taken over for debts of the Pobud-
ros company, informed Witold Beller, vice-president of the Cuprum coop-
erative. Polbudros had been leasing premises and land from the cooperative 
from the Polkowice-based cooperative. When its bankruptcy was declared 
[Pol. ogłoszono upadłość] last autumn, the cooperative took over the sta-
tion building as settlement for lease arrears. Until recently, no one was 
interested in the building. [“Gazeta Wrocławska” 19/07, 1999]

The semantic evolution of the word upadłość seems noteworthy. At the same 
time, it should be noted that the narrowing of meaning from general to specialized 
is a well-documented process in the history of language. Things become interest-
ing, however, if we take into account the broader context of the lexicon, namely 
words that have collocated with upadłość over time, covering a certain conceptual 
field, which developed as a result of changes occurring in the economy and law 
in the subsequent centuries. 

3. BANKRUPTCY – FROM THE MEANING RELATED TO 
THE ECONOMIC AND LEGAL SPHERE TO GENERAL 

AND METAPHORICAL SENSE

The noun bankrut entered the Polish language through French or German, 
most likely in the 18th century. It was first recorded in the Polish-French-German 
dictionary, Mownik polsko-francusko-niemiecki by Michał Abraham Trotz. A lit-
tle later, Ignacy Krasicki explained its sense in his encyclopedia Zbiór potrzebnie-
jszych wiadomości as follows:
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A merchant is bankrupt when he is unable to pay off his creditors and formally sur-
renders all his property to them. Involuntary bankruptcy does not leave such a taint 
as a treacherous one, when the merchant secretly leaves some part of the property 
surrendered to the debtors for himself.7

The word comes from Italian and in the unanimous opinion of lexicogra-
phers8 derives from banca rotta, meaning ‘broken table/counter’ (= insolvent 
banker’s office).

The concept of bankruptcy most probably originated in the late Middle Ages 
in the cities of northern Italy. It was in this rich region, in Milan, Florence, Genoa 
and Turin, that the first banks were established at the beginning of the modern era, 
dealing not only with money exchange but also with accepting deposits and grant-
ing loans. Combined with the improvement of financial settlements, this resulted in 
the significant acceleration of economic processes but at the same time increased 
the associated risk. The scale of potential risk increased then, related not only to the 
lack of the expected profit but also to a negative profit and the loss of not just one’s 
own, but also other people’s money. The etymology of the word bankruptcy may 
indicate the emotions associated with this turn of events: the angry debtors of the 
unfortunate banker breaking his trading counter in a public square. To this day, we 
find evidence of parallel economic phenomena in many European languages: the 
English word bankruptcy, French bankueroute, and German Bankrott all refer to 
the financial collapse of an economic entity consisting in a situation where it ceases 
to repay its loans and credits and settle its liabilities to other companies.

While the English borrowing is dated to the 16th century,9 the Polish tes-
timonies are considerably later. Nevertheless, Linde’s Słownik języka polskiego 
from the turn of the 18th and 19th centuries lists a whole family of words derived 
from the noun bankrut: bankrutka, bankructwo, bankrutować (Eng. bankrupt 
(masc.), bankrupt (fem.), bankruptcy, go bankrupt). The noun itself meant two 
things to the great lexicographer: a person who has gone bankrupt and the concept 
of bankruptcy itself. In the latter meaning, appearing for instance in the phrase 
bankrut zrobić (Eng. go bankrupt) the word was synonymous with bankructwo. It 
should be noted that there is a difference in the way Krasicki’s encyclopedia and 
Linde’s dictionary describe bankruptcy. In the encyclopedic description, bank-
ruptcy is a certain legal state – the inability to pay off debts which is associated 
with the official seizure of property. On the other hand, the definitions and exam-
ples given in the dictionary indicate that in the general language, the noun bank-

7 Por. Krasicki I., Zbiór potrzebniejszych wiadomości, Warszawa 1781. https://dbc.wroc.pl/
dlibra/publication/14022/edition/12400?language=pl (accessed April 2023).

8 This explanation is offered, for example, by Władysław Kopaliński in Słownik wyrazów 
obcych i zwrotów obcojęzycznych […], Warsaw 2000, as well as in The New Oxford Dictionary of 
English, Oxford – New York 2006 (which also confirms the information mentioned later regarding 
the temporal origin of the concept and its transfer to English). 

9 For example in the above cited The New Oxford Dictionary of English.
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ructwo and derived words were also used in the broader sense of loss of property 
and in figurative meanings, e.g. loss of one’s good name. 

Similar differences in the descriptions of the concept of bankructwo and 
derived words appear also later, the definitions of these words in subsequent 
encyclopedias and dictionaries are in many respects parallel. In the pre-war 
encyclopedia of the Guttenberg Publishing House,10 we read that bankruptcy is 
the situation of a debtor who suspended payments or was brought to court [Pol. 
popadł w konkurs] for not being able to fulfill his obligations and satisfy credi-
tors. In Słownik wileński, the author of the entry bankructwo mentions two senses 
of the word. The first one is defined as collapse of a merchant, inability to repay 
debts known to authorities and involving the transfer of his property to credi-
tors, and the second one: in general, major loss of property, impoverishment. The 
meaning of the word in question is similarly described in two other dictionaries: 
Słownik warszawski and Doroszewski’s Słownik języka polskiego,11 which, in 
addition to the legal sense, both note (albeit in different ways) the broader mean-
ing of bankruptcy as loss of property or impoverishment in general, and the fig-
urative meaning of loss of significance and influence or moral decline (cf. Swar).

In the standard language today, the vast majority of collocations of the word 
bankructwo are related to ideas, morality, foreign policy of the state, the state as 
such, international institutions, (e.g. the League of Nations), etc. There are also 
some references to companies in journalism, but they are a minority and besides 
this type of use can hardly be classified as strictly legal. This can be illustrated 
with these quotations: 

1) For political reasons, the Polish delegation to the League of Nations in 
Geneva was withdrawn in 1938. Minister Beck came to the conclusion that 
after the Munich conference, we witnessed the de facto bankruptcy of the 
League of Nations. [W. Michowicz, Historia dyplomacji polskiej, Warsaw 
1995]

2) Legalization of LSD would result in the bankruptcy of psychoanalysts. 
Would anyone then take seriously an expert in the field of psychoanalysis, 
a star of the literary salons of Paris, or Julia Kristeva, the new Simone de 
Beauvoir? [M. Gretkowska, Podręcznik do ludzi, Warsaw 1996]

3) Her business was in a dire state, she had debts and in fact, she should 
declare bankruptcy of the company she once founded. But she figured that 
there was only one thing to do. What decision did Birgit, mother of the 
11-year-old Rita, make?12 

10 Cf. Wielka Ilustrowana Encyklopedia Powszechna Wydawnictwa Gutenberga, Kraków 
1928, Vol. VIII, pp. 51-52.

11 Słownik języka polskiego, Doroszewski W. (ed.), Vol. 1-11, Warsaw, 1958-1969 (hereina-
fter: SDor).

12 Detektyw 1999, 1.
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Analyzing the history of the words upadłość and bankructwo, one can get the 
impression that, while in the past the former had a rather general sense and the 
latter referred to economics and was used by lawyers, in the 20th century their 
roles were reversed. Such a conclusion is true with two caveats. Firstly, it refers to 
some development trends rather than all possible uses, as we can find examples 
that distort this clear picture. Secondly, it needs to be added that the old lexical 
field of ‘the names of the company’s collapse’ also contained two more words: 
plajta and konkurs. Let us take a brief look at them. 

4. KONKURS – FROM A LEGAL TERM TO THE COMPLETE 
BREAK OF THE SEMANTIC RELATIONSHIP WITH THE 

CONCEPT, PLAJTA – FROM A SPECIALIZED BUSINESS TERM 
TO A COLLOQUIAL WORD

From the synchronic perspective, the information that the word konkurs (Eng. 
contest, competition) is related to the financial collapse of a company may seem 
surprising. Currently, the word has no connection with this concept but in the 
past, including not a very distant one, things were different. At the beginning of 
the New Poland era, Linde lists the following meanings of the noun konkurs: 

1. confluence of people [...]
2. legal. Competition of creditors, der Konkurs der Gläubiger. (SLinde)
The first meaning is a borrowing of Latin concursus (Eng. confluence, con-

nection), the second – is a borrowing from German. In modern German, the noun 
der Konkurs has two meanings: “suspension of payments by a bankrupt com-
pany” and, described as legal, “court proceedings in which the assets of a bank-
rupt company are distributed among its creditors”.13 The latter meaning is older 
and it was the one that was borrowed into Polish in the 18th century. This is con-
firmed by these quotations given in Linde’s dictionary: “Outweighed in value by 
debt, assets became subject to contest […]; ”Having made debts, merchants resort 
to contest and fleeing abroad”. 

Explanations in subsequent dictionaries suggest that we are dealing with 
a lexeme of the legal language: “declaration by the debtor that he is unable to sat-
isfy his creditors and court proceedings against the debtor started by the creditors 
to force him to pay at least part of the liabilities” (Swil); “a lawsuit by creditors 
against an insolvent debtor; notification of insolvency” (Swar). It should be noted 
that konkurs was understood as both a declaration submitted to the court by an 
insolvent debtor and the lawsuit brought by the creditors of such a debtor. In the 

13 Cf. Duden, Deutsches Universalwörterbuch, Berlin 2015.
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former case, the phrase used was podnieść konkurs (Eng. declare bankruptcy), 
and in the latter – popaść w konkurs (Eng. be sued for bankruptcy). 

The word konkurs is not a direct synonym of the words bankructwo, upadłość 
– the genus proximum of this concept is somewhat different. In Polish, konkurs 
did not refer to the state of the insolvent company but to legal proceedings result-
ing from its insolvency. However, since one usually entailed the other, in linguis-
tic practice, expressions with the noun konkurs, or the adjective konkursowy often 
replaced words bankructwo, bankrutować, upadłość, upadłościowy. The one who 
popadał w konkurs – bankrutował (Eng. went bankrupt) and the one who pod-
nosił konkurs – ogłaszał swoją upadłość (Eng. declared bankruptcy). The authors 
of the konkurs entry in the already quoted pre-war encyclopedia of the Guttenberg 
Publishing House write: 

Konkurs (contest) is a gathering of many creditors against a single debtor whose as-
sets are insufficient to satisfy their claims; konkurs also means a legal proceeding that 
then takes place [...] (insolvency, bankruptcy proceedings). When konkurs involves 
criminal liability of the debtor, it is called bankructwo (bankruptcy). The property of 
the debtor is called masa konkursowa, the body of regulations concerning the court 
proceeding is prawo konkursowe and the court conducting such proceedings is sąd 
konkursowy.14

Why did the word konkurs cease to be used in its basic legal sense, related to 
economics, in the second half of the 20th century? It seems that there were sev-
eral reasons for this. The most important one was the long-progressing evolution 
of its semantic structure, involving primarily the systematic development of the 
meaning related to competition (perhaps owing to the development of the concept 
of sport and the dissemination of this activity). This meaning is well known today 
and as such needs no exemplification. It was probably its dominance in the first 
half of the 20th century that made the authors of the famous Commercial Code of 
1934 choose the word upadłość over konkurs to describe the legal consequences 
of the company’s financial collapse: the relevant part of the Code was titled Prawo 
upadłościowe, not Prawo konkursowe. From that moment, the noun konkurs was 
used less and less in its legal meaning in Polish. In modern German, however, this 
meaning continues to be used, which causes problems for many Poles learning the 
language of our Western neighbors because what we call konkurs, they call der 
Wettbewerb (Eng. competition, contest), and when they say der Konkurs, they 
mean bankructwo or upadłość (Eng. bankruptcy). 

Including the word plajta among the words referring to the financial collapse 
of the company may seem strange. Although currently the word plajta can be 
used in the meaning of bankruptcy, this use is rare and more frequently plajta is 
used to refer to some kind of failure, in colloquial, rather than standard language. 

14 Wielka Ilustrowana Encyklopedia Powszechna Wydawnictwa Gutenberga, op. cit.
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In the history of Polish, including a fairly recent one, things used to be different: 
plajta meant ‘premeditated bankruptcy’. Let us explain this. 

Historical and linguistic data indicate that the noun plajta was borrowed from 
German in the second half of the 19th century. The word is also a borrowing in 
German, but an internal one. German lexicographers derive it from thieves’ jar-
gon, where it meant ‘escape’.15 After being transferred to the business sphere, 
the word began to mean ‘escape from creditors’ and it was in this meaning that 
our ancestors borrowed it over a hundred years ago. The first to note the word 
plajta was Słownik warszawski, whose authors define it as ‘deceitful bankruptcy’. 
The definition is not supported by any quotations, suggesting that at the begin-
ning of the 20th century, the word was still a neologism. In the literature of the 
turn of the century, we can find examples of uses confirming that the word plajta 
referred to intentional bankruptcy, carried out to save some property for oneself 
and pay only a percentage of the debt to one’s creditors, sometimes as a result of 
a settlement. Here is an excerpt from Reymont’s Ziemia obiecana: a conversation 
between Trawiński, who faces bankruptcy, and Borowiecki, who does not want 
to give him a loan but does not skim on advice: 

– Aren’t you thinking about settling?
– No, deceitful bankruptcy [Pol. plajta] is not an option, I can only go bank-

rupt honestly.
– There could be other ways to save yourself.
– Give them to me, I’ll gladly take them.
– Are you well insured?
– Well enough, because I reassured myself in the fall, after that failed arson.
– Too bad your business didn’t burn down then.16

The economic changes after World War II contributed to the blurring of the 
basic meaning of the word: in the Polish context, bankruptcy of companies was 
not mentioned, let alone its special type called plajta. Consequently, the noun 
acquired a general and figurative meaning of a failure in something, a fiasco of 
something, a flop, a meltdown, etc.

A beautiful and pure example of a scientific and technical failure [Pol. plajta], com-
bined with bungle and incompetence, was the MOHOLE project famous years ago, 
which provided for drilling a deep hole in the ocean floor.17 

15 Cf. Duden, Deutsches Universalwörterbuch, Berlin 2015.
16 Cf. Reymont W. S., Ziemia obiecana, Wrocław 1996, p. 200. The fact that the word plajta 

was then used in this very sense finds confirmation in the meaning of the noun plajciarz (dishonest 
debtor), also used in Reymont’s novel. Here is what Grosglick says about the sum of money Motle 
intends to pay for his promissory notes: “Don’t mention him to me, he is a scoundrel, thief, plaj-
ciarz, wants to pay 30 percent”, p. 448.

17 Wiedza i Życie, 1989/3, p. 80.
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5. SUMMARY: METHODOLOGY OF LINGUISTIC RESEARCH IN 
THE RECONSTRUCTION OF LEGAL CONCEPTS

A modern lawyer, considering issues related to the collapse of a company, 
will use the word upadłość. Two hundred years ago, two other words were used, 
also in legal sense: bankructwo and konkurs. The latter word is also mentioned 
by sources from a hundred years ago, and at that time, in the interwar period, 
a relatively new word plajta, with its special meaning, appeared in the field, while 
upadłość became a specialized term, as opposed to bankructwo, which took on 
a general sense. This is how, in great simplification, the history of the discussed 
field can be reconstructed using the freeze-frame method, when analyzed from 
a linguistic and legal point of view. 

Research using the method of paradigmatic semantic field, related to Jost Tri-
er’s publication Der deutsche Wortschatz im Sinnbezirk des Verstandes […]18 
seems to be an effective tool for jurislinguistic analyses in its historical and lin-
guistic dimension. Of course, it is not the only useful tool as a linguistic method-
ology which offers many possibilities. As announced in the introduction, we will 
briefly present two other examples in the conclusion. 

The first example is the word nierząd. The correct reading of its meanings 
requires a careful examination of its changing semantic structure19 and stylis-
tics. Already in the 16th century, three different senses emerged from the general 
meaning of nierząd: moral, related to debauchery and prostitution; but also ‘dis-
order in activity and the inefficiency of it’, and ‘lawlessness and anarchy’, related 
to political praxeology and social ethics. 

The old uses of the word nierząd in the third sense were cautionary in nature. 
It should be noted that, considering the fact that in the 16th century the meanings 
of the word were only beginning to diverge, the linguistic sense that political anar-
chy, lawlessness, prostitution and debauchery were different forms of the same 
thing must have been very strong indeed (which was additionally intensified by 
the syncretism of the old axiology). These warnings were also bluntly expressed. 
Few people realize that the famous Jan Kochanowski’s admonition from Odprawa 
posłów greckich: “Oh, the lawless kingdom [Pol. nierządne królestwo], close to 
destruction”, translated into the modern language can be brutally rephrased as: 
“this brothel can end really badly!”. 

Today, these two meaning are distant from each other and their connection is 
barely perceptible. The more so that the social meaning is already very archaic 

18 Edition: Heidelberg 1931. The literature on the field theory constitutes an enormous libra-
ry, so we don’t cite it here, limiting ourselves to the reference source only. 

19 A similar remark as above refers to the concept of semantic structure. Among the classical 
publications on this subject is, e.g. the article by Danuta Buttler “Semantic structure of words”, 
published in Prace Filologiczne, Vol. 26, 1976, pp. 239-247.



588 RADOSŁAW PAWELEC

and recognizable only because it appears in outstanding literary works and com-
monly known sayings. The moral meaning is doing slightly better, although it too 
is classified as outdated. Interestingly, it probably owes its greater vitality to its 
inclusion in the legal discourse. 

Nierząd understood as prostitution appeared in the Penal Code of 1932. For 
instance, Article 211 of this act refers to “trafficking another person from the 
country to be used in professional prostitution” (Pol. zawodowy nierząd) [Journal 
of Laws, 1932, No. 60, item 571]. The word was also used in this sense in the 
provisions of the Penal Code of 1969 [Journal of Laws, No. 32, item 95], which in 
Article IX states: “Whoever delivers, lures or abducts another person for the pur-
pose of prostitution (Pol. nierząd), even with her consent, is subject to the penalty 
of imprisonment for a period of no less than 3 years”. 

In subsequent versions of the Penal Code, the word nierząd was replaced by 
the word prostytucja (Eng. prostitution) in similar contexts, probably due to its 
obsolete nature and additional ambiguity – which is easy to detect even with 
a cursory lexicographic query because, after all, in Słownik warszawski of 1902 
the word is still defined as: ‘debauchery, villainy, harlotry, adultery, impurity, 
prostitution’. 

Another example, equally interesting for analyses at the intersection of legal 
sciences and historical linguistics, is provided by these quotations from Słownik 
staropolski:20

With diligence I aroused the neighbors asking them to help me … chase away the 
thief. Yet they despised (Pol. wzgardzić) […] and did not want to help [Chapter 28]

If the plaintiff failed to take care or despised (Pol. wzgardził) […] he would have to 
pay eight silver coins to the court [Sul 64].

What does the verb wzgardzić mean in these two examples? Lexicographers, 
likely guided by other meanings of the word, choose the meaning of ‘disregard’. 
Another possibility, arising from the semantic scope of the word is the meaning 
of ‘rejection, refusal to help’. This refusal is subject to moral evaluation and sanc-
tion, like in the first example, or legal judgement and punishment, like in the sec-
ond one. It can also be subject to complaint, then called żałoba (Eng. mourning). 

We can easily find similar expressions in modern legal regulations. For 
instance, Article 162 § 1 of the Penal Code reads:

Whoever does not provide assistance to a man in a position threatening the danger 
of immediate loss of life or serious damage to health, being able to provide it with-
out exposing himself or another person to the danger of the loss of life or a serious 
damage to the health, shall be subject to the penalty of depravation of liberty for to 3 
years. [Journal of Laws, 1997, No. 88, item 553]

20 Słownik staropolski, S. Urbańczyk (ed.), Vol. 1–11, Wrocław–Warszawa–Kraków 1953–2002.
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In such a (diachronically) comparative reading, it helps to resort to the con-
cept of the frame of the utterance, successfully used in Polish jurislinguistics.21 
Nowadays, the legislator uses the frame: “who not + verb”, whereas the frame 
used in the Middle Ages was: “who + verb wzgardzić + verb or gerund”.

In addition to studies using the lexical fields theory, semantic structure 
research and utterance frame analysis, diachronic linguistics provides still other 
methods for describing legal concepts. These include grammatical analyses, dis-
closing, for instance, that currently, in insurance texts, the word ryzyko (Eng. 
risk), once considered uncountable, does have a plural form. Interesting perspec-
tives are opened by the study of syntagmatic fields to account for such phenom-
ena as the word fuzja (Eng. fusion) being used not only in chemistry, economics 
and politics but also in expressions such as fuzja jadrowa (Eng. nuclear fusion) 
or fuzjonowanie protoplastów i kryształów (Eng. fusing protoplasts and crystals). 
Even the cultural studies concept of taboo seems useful in explaining some lexi-
cal riddles, offering virtually the only way to account for the fact that throughout 
the vast part of the history of the Polish language, practically until the middle of 
the 18th century, the word samobójstwo (Eng. suicide), so important today, was 
not used at all. These and other research issues bring new inspirations for cooper-
ation between linguists and lawyers. 
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SŁOWA KLUCZOWE

prawa człowieka, nowe technologie, wolność słowa, prawo do prywatności, 
demokracja, konstytucja, społeczeństwo algorytmiczne 

1. With the rise of digital technology, algorithms – which are but a tool – actu-
ally change the man who uses this tool, and with him, they change the society. 
Given their synergies and cumulative effects, these changes are getting irrevers-
ible because, almost imperceptibly, they turn homo sapiens into homo numeri-
cus – a digital slave whose identity is determined by bundles of algorithms. In 
his activity, the modern man increasingly relies on algorithms and corresponding 
computer software, which means he relies on numbers.

Democracy based on human rights faces a grave threat from its being contin-
ually disregarded and ignored in favour of vested interests – national, economic, 
technological, political, religious and ideological. In an environment where dou-
ble standards in the approach to human rights are condoned, it may well be that 
algorithm-created standards of behaviour will get the upper hand.

The informational totalitarianism of an algorithmic society1 – whose mani-
festations can be witnessed today – rests on a particular sublimation of coercion, 
where refusal to use the internet, mobile telephony, or other technological and 
organisational advances that enable almost permanent surveillance, is equiva-
lent to dropping out from civilisation and, consequently, being constrained in 
the exercise of one’s rights as an individual. Gradually, the right to have rights is 
becoming contingent on first tacitly, even unconsciously, consenting to give up 
one’s informational identity in favour of its usually anonymous controllers. These 
controllers have access to an increasing amount of information about the individ-
ual,2 who thus grows dependent on them and, in fact, on the algorithms. Indeed, 
the controllers of information become dependent on the algorithms, too.

The effectiveness of human rights in an algorithmic society is contingent on 
whether it will remain a civil society where centres of free thought, and especially 
universities,3 survive as entities independent of politicians and network creators.

Algorithmisation may provide a bedrock for a totalitarian system of power, 
which rules out freedom (having embraced a particular definitive model of the 
common good) and which may help promote inequality.

1  Cf. M. Schuilenburg, R. Peeters (eds.), The Algorithmic Society. Technology, Power, and 
Knowledge, London and New York 2021, p. 21 ff.

2 Cf. B. Schneier, Data and Goliath. The Hidden Battles to Collect Your Data and Control 
Your World, New York-London 2015, p. 78 ff. See also A. P. Napolitano, A Nation of Sheep, Na-
shville 2007, p. 64 ff.

3 Cf. M. Seckelmann, L. Violini, C. Fraenkel-Haeberle, G. Ragone (eds.), Academic Free-
dom Under Pressure? A comparative Perspective, Cham 2021, p. 10 ff.
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Globalisation would not be possible without new information technology, sim-
ilarly as representative democracy would not be possible without printing. These 
two inventions, though, just as any technology, carry both an opportunity and 
a threat to human rights. The internet contributes to the erosion and weakening 
of state sovereignty, but, just like other information technologies, it may help the 
government to subject individuals to nearly total control. The information tech-
nology growth is a favourable development because it offers new communication 
opportunities, helps strengthen civic society and facilitates free public debate that 
is indispensable for democracy’s continued existence. At the same time, however, 
it prods people into a more or less realised abandonment of their own privacy, and 
into gradually getting used to a world where participation in social life through 
data exchange, consumption or production is becoming equivalent to giving up on 
privacy. This is because one’s very existence came to be linked with the surrender 
of privacy. Almost from conception, people are subject to either private or public 
surveillance of digital marks of their existence, which remain virtually indelible.4 

Just by participating in the worldwide web and uncritically accepting the 
information system as the basis for the operation of the state and society, we all 
become dependent on this system’s controllers, among them the profit-seeking 
global corporations that deal with information processing.5 Governments have no 
say on who will get the data and how long it will be stored. This is the prerogative 
of corporation owners, who sometimes may allow for information to be shared. 
Before the internet, a sovereign state would never had given its implicit consent 
to such access to insights about its citizens. Today, however, without ceding any 
competences and – as is the case with Poland – under a constitutional regime that 
requires the public authority to protect citizens’ security, the state takes kindly 
to an arrangement where various data about citizens – including their images 
– is made available to multiple entities, from whom no security guarantees are 
demanded other than those offered by those entities themselves. 

There emerges a system of total and global individualised control of people, 
extending into more and more manifestations of a person’s existence, and espe-
cially his or her presence, beliefs and – in the future, perhaps – also thoughts. 
Anyone who exists is qualified to be watched and, as such, becomes a suspect. 

Modern democracies are too weak as opposed to multinational corpora-
tions, and these corporations have been all too successful in convincing citizens 
that security and convenience matter much more than respect for human rights. 
A dominant culture among democratic societies is one of unreflective satisfaction 
from the present moment, while the privilege of ruminating on the future is left 
to individuals who, as a rule, exert no influence on the course of public affairs.6

4 Cf. R. Piotrowski, New Technologies or New Human Rights: The Right to a Government by 
Humans and the Rights to One’s Own Thoughts, “Studia Iuridica” 2018, Vol. LXXVI, p. 283 ff.

5 Ibidem.
6 Ibidem.
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Thus, it is the freedom of thought that eventually may prevent the push for 
profit maximisation and control from becoming the dominant motive behind 
deployments of new technology, which – if materialising – would deal a painful 
blow to respect for human dignity.

2. A clear example of how international corporations take over the role of the 
state, while at the same time encroaching upon the state’s and the people’s sov-
ereignty (this sovereignty being laid down in and protected by the Constitution) 
is provided by the Meta company’s removal from the Facebook platform of the 
profile of a political party represented in Parliament,7 and also by the systemic 
consequences of that move. For the principle of the people’s sovereignty to retain 
validity, Members of Parliament must be able to freely and independently exercise 
their mandate, i.e., hold dialogue with the electorate, inform citizens about one’s 
activity, and communicate with them – for which purposes the said platform is 
used. 

The sovereignty of the people, as the wielder of supreme authority, is curtailed 
when its representatives are cut off from a widely used communication channel 
that enables them to engage with citizens.

Where the principle of people’s sovereignty is observed, the restriction of 
political rights by an entity not empowered for such purpose by the will of the 
people remains of no effect. If such restrictions are allowed to take place – which 
is the case with the consequences of Meta’s action – this represents the destruc-
tion of the constitutional identity of the Republic of Poland, as a democratic state 
ruled by law, in violation of Article 2 of the Polish Constitution. Under the rule of 
law, a democratic state’s system of sources of law – solely authorised to restrict 
operations of entities legally operating in such state – is so structured as to involve 
a hierarchical subordination of the system’s elements to the Constitution and the 
laws. Where that system of sources of law absorbs elements from outside its con-
stitutionally required structure – by condoning an effective operation of such ele-
ments – this represents the acceptance of a dysfunctional change in that structure 
(thus stripping the democratic state ruled by the law of its identity), by tolerating 
rules of state operation that have neither been enacted by that state nor recognised 
as effective in accordance with legally binding principles of recognition. In con-
sequence, the state loses its Constitutional identity. The Meta company’s regula-
tions are not among rules that have been either enacted by the state or recognised 
as effective in accordance with constitutional principles of recognition. As such, 
these regulations must not be allowed to dictate the legal condition of any entity 

7 Cf. R. Piotrowski, Opinia prawna dotycząca konstytucyjnych uwarunkowań usunięcia 
profilu partii politycznej Konfederacja Wolność i Niepodległość przez firmę Meta na platformie 
Facebook ze względu na udostępniane treści [Legal opinion concerning the constitutional impli-
cations of the profile of the political party Konfederacja Wolność i Niepodległość “Confederation 
for Freedom and Independence” being removed from the Facebook platform by Meta company on 
grounds of the content presented therein], Warszawa 2022.
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in a manner binding on the bodies of public authorities, which, pursuant to Arti-
cle 7 of the Constitution, operate on the basis and within the limits of the law. 
Regulations of Meta company must not be functionally equated with domestic 
laws within the national legal system, as that would undermine the identity of 
the state’s legal order, where the Constitution is the supreme law (Article 8 of the 
Polish Constitution).

The removal by Meta company of a political party’s profile is equal to restrict-
ing the Sejm’s prerogative to enact statutory laws based on social dialogue (Arti-
cle 95.1, in conjunction with the Preamble to the Polish Constitution). The Sejm 
passes laws pursuant to Article 95.1. If a group of Members of Parliament is 
deprived of access to an available tool of public communication, thus hampering 
the discharge of the Sejm’s legislative function, this infringes not only on the 
rights of that particular group but also on the legislative prerogatives of the Sejm.

The restriction of the capacity to operate by a political party entered into the 
register of political parties, whose members serve as Sejm Deputies, has the effect 
of violating the principle of representation (Article 4.2, in conjunction with Arti-
cles 104.1 and 108, of the Polish Constitution). Under Article 4.2 of the Polish Con-
stitution, the people exercise power through their representatives, and pursuant to 
Article 104.1, Sejm Deputies are the people’s representatives. Thus, a curtailment 
of Sejm Deputies’ rights is equal to curtailing the constitutional rights of the peo-
ple to have a parliamentary representation capable of unrestricted discharge of its 
representative function. The restriction of capacity to operate on the part of Sejm 
Deputies, who are members of a political party, violates the principle of political 
pluralism, the prerequisite of representative democracy. A Sejm in which a group 
of same-party Deputies are constrained in their rights, following the removal of 
their profile from the Facebook platform (which remains accessible to the remain-
ing Deputies), has a limited capacity to pursue the principle of pluralism. This 
limitation impacts the system of governance because it applies to a party staying 
outside of the parliamentary majority and in opposition to the majority-backed 
Cabinet. The Meta company thus influences the results of parliamentary elections, 
by depriving a political party represented in the Sejm of the capacity to operate 
in the same conditions as enjoyed by the remaining parties with presence in the 
Sejm. Article 11.1 reads: “The Republic of Poland shall ensure freedom for the cre-
ation and functioning of political parties. Political parties shall be founded on the 
principle of voluntariness and upon the equality of Polish citizens, and their pur-
pose shall be to influence the formulation of the policy of the State by democratic 
means”. Given the importance of political parties in a democratic state’s system of 
governance and the functions they perform, the principle of political pluralism, as 
is widely believed, must remain inviolable and unbreakable. 

The removal of a political party’s Facebook profile represents a kind of inter-
ference in relations between rivalrous parties that is equivalent to the promotion of 
the other parties and, consequently, an indirect subsidising of these parties’ activity 
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by a foreign entity – as far as this narrows their competitor’s room for manoeuvre, 
thus violating the principle of electoral equality. With one political party’s profile 
banned and the other parties’ status staying unchanged, the latter receive a form 
of concealed supp  ort, to the extent that Meta company covers the costs of main-
taining their profiles and, thus, enables them to enjoy an advantage over the party 
deprived of its profile. This advantage represents Meta company’s contribution to 
the other parties’ activity, which is statutorily prohibited. The restricted capacity to 
operate on the part of the political party whose profile has been removed by Meta 
company may cause considerable, hard-to-estimate and hard-to-repair damage to 
that party, resulting from the reduced scope and intensity of its public engagement 
and also from the stigma of having its profile removed. In order to repair this dam-
age, the party affected by Meta’s move may have to put in commensurate effort to 
regain support, thus additionally burdening its budget.

The interference by a non-state actor in the activity of a political party contra-
venes the Constitution and as such – this being an act of lawlessness – must not 
enjoy protection within the national legal system. Where a political party repre-
sented in the Sejm has its operations constrained, this brings an immanent risk 
of curtailing the state’s sovereign rights, given the special importance of political 
parties as an element of the state’s political structure and because of their contri-
bution to “influencing the formulation of the policy of the State”. Consequently, 
the action by Meta company to restrict a political party’s capacity to operate has 
the effect of restricting the state’s capacity to function, which means that this is an 
action taken by that company against the state – even if the action has been meant 
to apply to a single political party.

When acting on its own to limit the operations of a political party represented 
in the Sejm, Meta company, which enjoys a de facto monopoly status within its 
field, has taken on the role of a para-state body. As far as the results are con-
cerned, removing the profile of a political party is equivalent to applying state 
coercion thereto, which is a prerogative of a sovereign state. It therefore transpires 
that Meta’s action under consideration violates the principle of state independence 
and sovereignty.

While the Polish Constitution, in Article 90.1, allows for competences of 
organs of State authority to be delegated – in relation to certain matters, and 
according to constitutionally defined procedure – to an international organization 
or international institution, this would not be warranted in the case under discus-
sion, nor has it actually taken place. Similarly, there is no room for any presump-
tion of delegation of competences. 

The Constitution rules out any such delegation of competences which would 
result in an external entity being able to impact the situation of political parties 
active in Poland. The political parties are so closely linked with state authority 
and perform so important public functions as to be regarded as a fundamental 
institution of public political life. Consequently, the restriction of a political par-
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ty’s activities by Meta company constitutes an interference in the political system, 
thus encroaching on the sovereignty of the Republic of Poland.

If the restrictions imposed by Meta company on activities of a political party 
were accepted within the national legal order, that would represent a major defor-
mation of the state’s constitutional identity, as expressed in Article 8 of the Pol-
ish Constitution which refers to the Constitution as the supreme law of the land. 
Unless violating the so-defined constitutional identity of the state, Meta’s activi-
ties in question must not be regarded as protected within the national legal order. 
Should these activities be accorded protection, the Polish Constitution would be 
deprived of its guarantee function, as that would represent an important revision 
of the Polish Constitution without any change in its provisions.

The removal of a political party’s profile by Meta constitutes a restriction of 
citizens’ political freedoms and rights, in violation of Article 58 (1) and (2) in con-
junction with Article 31(3) of the Polish Constitution. The provisions of Article 58 
of the Polish Constitution guarantee everyone the freedom of association (para-
graph 1). Associations whose purpose or activities are contrary to the Constitu-
tion or statutes are prohibited; while a refusal to register such an association and 
its prohibition must be court-approved (paragraph 2). The types of associations 
subject to court registration, the procedure for such registration and the forms of 
supervision of these associations must be determined by law (paragraph 3). Even 
prior to the proclamation of the current Constitution of the Republic of Poland, 
the Constitutional Court jurisprudence developed the view that “the freedoms of 
citizens are not absolute and may be subject to limitations. However, these limita-
tions may only be established by statute, and their imposition is subject to certain 
conditions. First, a statutory restriction of freedom can only occur if it is expressly 
permitted by other constitutional provisions or when it is necessary to harmonize 
this freedom with other norms, principles or constitutional values. Second, stat-
utory restrictions on freedom may be introduced only to an indispensable extent, 
only in necessity, and only in the necessary magnitude. In other words, the right 
balance must be maintained between the degree of restriction of individual free-
dom and the importance of the protected public interest, meaning that excessive 
interference of the state in the individual’s freedom of action is prohibited. Third, 
statutory restrictions of freedom must be regarded as exceptions. Fourth, neither 
individual restrictions nor their sum may violate the essence of the right or free-
dom being restricted”.8 According to Article 31(3) of the Constitution, “any lim-
itation upon the exercise of constitutional freedoms and rights may be imposed 
only by statute, and only when necessary in a democratic state for the protection 
of its security or public order, or to protect the natural environment, health or 
public morals, or the freedoms and rights of other persons. Such limitations shall 
not violate the essence of freedoms and rights”. Consequently, the cited standards 

8 Cf., for example, Judgement K 12/95.
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relating to restrictions on citizens’ freedoms and political rights rule out any such 
interference with these rights that consists in restricting the activities of a political 
party by means of actions taken by Meta – these actions being unacceptable in 
a democratic state, which permits only such restrictions that are compatible with 
the constitutional provisions and, in particular, only such restrictions as are made 
by the state, rather than a non-state actor such as the Meta company.

The removal from the Facebook platform of a political party’s profile 
encroaches on the freedom of social media and the freedom of expression and 
dissemination of ideas. In accordance with Article 14 of the Constitution, the 
Republic of Poland ensures freedom of the press and other means of social com-
munication, whose role in a democratic state cannot be overstated. A democratic 
state can function only if there is a pluralism of opinions and if these opinions 
can be freely expressed in public space. This goal is served by providing adequate 
conditions for an unhindered exchange of views and dissemination of information 
about politics, activities of public authorities and many other areas of importance 
for the citizens. Thus, the moves taken by Meta company represent interference in 
the underpinnings of democracy in Poland because they represent an illegal cur-
tailment of the freedom of expression, which, in the light of Polish constitutional 
jurisprudence, “is one of the foundations of a democratic society, a condition for 
the development thereof and for individuals’ self-fulfilment. That freedom may 
not be limited to information and views that are received favourably or perceived 
as harmless or neutral”.9 No provision in Polish law authorises Meta company 
to restrict the freedom of social media in Poland, which notion includes the Face-
book platform run by that company. Meta’s making this platform available in 
Poland does not give it the right to ignore Polish law and revise the constitution-
ally guaranteed rules governing the functioning of democracy.

The action taken by Meta company towards the political party whose profile 
has been removed provides an example of curtailment of the freedom of expression, 
in contravention of Article 54 of the Polish Constitution. While the freedom of 
expression may be subject to limitation, in light of Article 31.1 of the Constitution, 
“there can be no doubt”, as reasoned by the Constitutional Tribunal, “that the most 
basic condition such limitation must meet is the requirement of statutory regulation. 
Given the fundamental role of the freedom of expression in a democratic state ruled 
by law, the accuracy of statutory provisions imposing limitations on this freedom 
must come under particularly strict scrutiny”.10 But in the case in question, the free-
dom of expression has actually been limited without a statutory basis.

According to Article 11.1 of the European Convention for the Protection of 
Human Rights and Fundamental Freedoms, everyone has the right to freedom of 
peaceful assembly and to freedom of association with others, including the right 

 9 Statement of principal reasons for Judgement K 4/06. 
10 Statement of principal reasons for Judgement P 3/06.
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to form and join trade unions for the protection of their interests. No restrictions 
may be placed on the exercise of these rights other than such as are prescribed by 
law and are necessary in a democratic society in the interests of national security 
or public safety, for the prevention of disorder or crime, for the protection of health 
or morals or for the protection of the rights and freedoms of others. According to 
the Constitutional Tribunal, “the Convention thus permits restrictions on the right 
to form associations. For these restrictions to stay within the permissible degree, 
within the meaning of the second sentence of Article 11.2, they must at least be 
prescribed by national law and must not be arbitrary. … It should therefore be 
concluded that the exercise of guarantees of freedom of association lies within the 
competence of the national legislator”.11 Yet in the case under consideration, we 
have restrictions that have not been imposed by the national legislature and which 
are wholly arbitrary as far as their application to a political party is concerned. 
This represents a violation of the Convention, which must not be accepted in the 
domestic legal order due to the commitments arising from Article 9 of the Polish 
Constitution.

Article 22. 2 of the International Covenant on Civil and Political Rights pro-
vides that no restrictions may be placed on the exercise of the right to freedom of 
association with others, as laid down in that convention, other than those which 
are prescribed by law and which are necessary in a democratic society in the 
interests of national security or public safety, public order, the protection of public 
health or morals or the protection of the rights and freedoms of others. According 
to Article 19.2 of the Covenant, the exercise of the right to freedom of expression 
“carries with it special duties and responsibilities” and “may therefore be subject 
to certain restrictions”, but only “such as are provided by law and are necessary 
(a) for respect of the rights or reputations of others and (b) for the protection of 
national security or of public order or public health or morals”. Yet in the case 
under review, the restrictions have not been provided by law and, consequently, 
compliance therewith would be equivalent to an infringement of the Covenant. 

3. The foundation underlying a democratic system that enables the individual 
to consciously participate in fair elections is provided by freedom of speech and 
independent public debate. A government so elected is accorded a legitimacy – the 
democratic legitimacy – to restrict rights and liberties, deriving from a dialogue 
taking place in an open society, where conflicting arguments can be articulated 
and independently evaluated. 

The democracy thus described, however, is undermined by the development of 
information and communications technology, having been increasingly depend-
ent on the algorithms used by network operators to eliminate what is regarded as 
unacceptable content. 

11 Statement of principal reasons for Judgement K 26/00.
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Users of information and communications technology are induced to turn 
to ready-made answers for almost any question. In some instances, technology 
simplifies complex problems via algorithms adjusting website operation to users’ 
expected requirements and preferences. Consequently, these preferences are rein-
forced and the opinions so formed may prove unarguable.12 As it happens, elec-
tion results have increasingly depended on who won online rivalry.13

Those who determine which content is available online are not accountable to 
any parliament or government – yet they may exert decisive influence on the way 
of thinking of users of practicably indispensable tools they supply.

Thus, those who influence the picture of the reality via controlled media and 
those who determine how the reality is perceived by ICT users have been forming 
a new power structure, one that threatens the democracy understood as a freedom 
of choice. In countries where the Meta company is present, its privacy policy 
and operating rules are not subject to any constitutional review, even if this pol-
icy actually determines the shape of public debate and freedom of speech in the 
countries concerned. In the space created by the new information and commu-
nications technology, enjoying the freedom of speech and the freedom of public 
debate becomes contingent on accepting the increasingly pronounced constraints 
on these freedoms, constraints which have no basis in democratically legitimised 
law. The freedom so restricted is only a shadow of its former self. Enjoying their 
monopolistic position, the big tech giants have assumed the mantle of public 
authority, even without having a democratic legitimacy to play this role. Their 
power – arbitrary and not subject to public control – has not been won in any 
electoral process, and disobedience to this authority engenders restrictions on 
freedom of speech in online media. 

The new information and communication technologies are fundamentally 
changing the conditions in which freedom of speech can be exercised and public 
debate held. Freedom of speech is closely linked to freedom of thought, which can-
not exist without respect for individual privacy. People deprived of privacy, who 
constantly live under surveillance due to the digital traces they leave (consciously 
or unconsciously), lose the ability to exist separately from others and independently 
of external behavioral patterns14 and rules of correct thinking. The social net-
works have the effect of blurring the line between the private and public spheres. 
In the reality of surveillance capitalism, individual privacy becomes “free raw 
material for hidden commercial practices of extraction, prediction and sales”.15 This 
accomplishes, as Zuboff puts it, “an expropriation of critical human rights”,16 tan-

12 Cf. M. Ainis, Il regno dell’Uroboro, Milano 2018, p. 13 ff.
13 Cf. H. Kissinger, World Order, New York 2015, p. 119 ff.
14 Cf. A. Greenfield, Radical Technologies: The Design of Everyday Life, London-New York 

2017, p. 273 ff.
15 Cf. S. Zuboff, The Age of Surveillance Capitalism, London 2019, p. 1.
16 Ibidem.
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tamount to a restriction of the freedom underlying independent thinking.17 This 
freedom is further curtailed by the practice of profiling Internet search engines 
in such a way as to match users’ anticipated characteristics and expectations, and 
thus increase the effectiveness of the advertisements provided to them. With online 
search results personalized, Internet users find themselves stuck in “information 
bubbles”,18 which limits dialogue, a precondition for real public debate.19

The virtually unlimited freedom of expression is conducive to what is known 
as “hate speech”20 and to the spread of hasty, simplistic opinions and stereo-
types, thus upending the importance of public debate as the basis of the dem-
ocratic system. The new technologies are fundamentally changing the culture 
of human rights, including the right to freedom of speech, by lowering the level 
of sensitivity to their violation and making people gradually accustomed to sys-
temic restrictions not only on the right to privacy but also on the sovereignty of 
the nation, as exemplified by the Meta company’s previously mentioned inter-
ference in the operation of a legitimate political party. The dependence on new 
information and communication technologies is transforming the constitutional 
identity of the democratic state ruled by law, without formally changing the exist-
ing constitution.

Artificial intelligence (AI) makes it possible to blur the line between fact and 
fiction, between truth and falsehood. It is becoming possible for those in control 
of artificial intelligence, and perhaps even for the AI algorithms, to decide at 
their discretion what will be accepted as truth and what will be considered its 
opposite. The methods of mass propaganda21 currently in use, where all media 
channels promote a single narrative while keeping a lid on dissenting views, are 
conducive to a situation where the public tends to accept the dominance of politi-
cal post-truth.22 In an algorithmic society, constructing a system of informational 
totalitarianism appears to be a feasible option.23

In a situation where any kind of fictitious reality may be fashioned using 
AI algorithms, the freedom of speech, as a reflection of the freedom of thought, 
comes under acute threats. With blurred boundaries between truth and falsehood, 
between reality and fiction, the truth becomes unreliable, too; and the exercise of 

17 Cf. H. Kissinger, op. cit., p. 117.
18 Cf. E. Pariser, The Filter Bubble. How the New Personalized Web Is Changing What We 

Read and How We Think, London 2011. 
19 Cf. M. Ainis, op. cit,, p. 13 ff. See also S. Vaidhyanathan, Antisocial Media. How Facebo-

ok Disconnects us and Undermines Democracy, Oxford 2018. 
20 Cf. K. W. Saunders, Free Expression and Democracy. A Comparative Analysis, Cambrid-

ge 2017, p. 73 ff.
21 Cf. D. Welch (ed.), Propaganda, Power and Persuasion, London-New York 2014.
22 Cf. R. Keyes, The Post-truth Era: Dishonesty and Deception in Contemporary Life, New 

York 2004.
23 Cf. M. Tegmark, Life 3.0 Being Human in the Age of Artificial Intelligence, London 2018, 

p. 134 ff.
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freedom in conditions of information schizophrenia24 is tainted by an inherent 
risk of enslavement. However, it is only the exercise of the freedom of speech and 
the persistent defence of the “real reality” (and therefore truth), against increas-
ingly inventive forms of what is referred to as deep fake that can prevent the dys-
topian scenarios of an algorithmic society from becoming a reality.
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CONFIRMATION OF INHERITANCE ACQUISITION 
IN THE PRACTICE OF POLISH COURTS – SELECTED 

ISSUES1

Abstract

Amendment to the Civil Code rules on succession, introduced on 2 April 2009, extended 
the range of statutory heirs by more distant relatives than lineal parents and collateral 
siblings’ descendants, by including stepchildren within the range of statutory heirs.

This article is an attempt of the author – academic lecturer and, at the same time, 
practising advocate – to reflect on the practical consequences of that legislative reform.

In particular, the problem arose as to how the extension of the range of statutory 
heirs influences the efficiency and duration of court proceedings in matters for the 
confirmation of inheritance acquisition.

The article presents the most crucial procedural problems, often following from 
inconsistent judicial practice, which lead to the protraction of court proceedings, both 
when we have to do with intestate and testamentary succession.

Another question depicted is the causes of delivering two or more decisions 
confirming the acquisition of inheritance from the same deceased person and methods of 
eliminating such defective rulings from legal practice.

1 This article is a reflection of the author – university lecturer and practising advocate – on 
the practical consequences of extending the range of statutory heirs in the judicial practice of 
ordinary courts.
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The presented problems should provide a stimulus for necessary legislative 
amendments in this area.

KEYWORDS

succession court, statutory heir, testamentary heir; inheritance decision

SŁOWA KLUCZOWE

sąd spadku, spadkobierca ustawowy, spadkobierca testamentowy, postanowienie 
o stwierdzeniu nabycia spadku

I. INTRODUCTION

Amendment to the Civil Code rules on succession, introduced by the Act 
of 2 April 2009,2 extended the range of statutory heirs by more distant rela-
tives than lineal parents and collateral siblings’ descendants, by including step-
children within the range of statutory heirs. As a consequence, beginning with 
inheritances devolving as from 26 June 2009,3 the range of statutory heirs was 
specified as follows:

– first, in a situation when the deceased person does not make any testamen-
tary dispositions of his or her estate in case of death, also grandparents and 
stepchildren are included as heirs, and parents are given a larger share in 
the succession estate left by a childless deceased person at the expense of 
the deceased person’s siblings;

– second, a single mother receives half of the estate left by her childless child, 
inheriting together with the deceased person’s spouse when the fatherhood 
of her biological child has not been ascertained;

– third, the extension of the range of statutory heirs limited the possibilities 
of inheriting by the municipality in which the deceased person had his or 
her last place of residence or by the State Treasury if the deceased person 
had his or her last place of residence abroad; the question of amended juris-
diction of the succession court will be discussed in a further part of this 
article;

2 Cf. Art. 1 items 2 – 4 of the Act of 2 April 2009 amending the Act – Civil Code (Journal 
of Laws, No. 79, item 662).

3 Date of entry into force of the Civil Code’s amendment.
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– fourth, the range of statutory heirs includes grandparents on the side of 
either of the parents and their descendants, that is aunts and uncles of the 
deceased, however, grandparents inherit only if the deceased left no spouse 
or closer relatives and, obviously, children, grandchildren, parents, siblings 
and siblings’ descendants, who wish and could inherit from the deceased; 
their shares are equal and it does not matter if they are married.

The need to extend the range of statutory heirs, especially so as to include 
grandparents, was repeatedly signalled by the Ombudsman4 as well as aca-
demic authors, arguing that too narrow a range of heirs did not take into account 
the interests of the family when the succession estate was inherited by a munici-
pality or the State Treasury instead of relatively close family members.5

The limits and the purpose of this article do not permit a more specific dis-
cussion of the substantive law aspects of extending the range of statutory heirs as 
effected through the above-mentioned amendment to the Civil Code. Attention will 
be focused on adjudication matters. In particular, a practical problem arose as to 
how the extension of the range of statutory heirs translates into efficiency and dura-
tion of court proceedings in matters for confirmation of inheritance acquisition, 
bearing in mind the procedural obligations imposed by courts on applicants with 
regard to designating all participants to the proceedings, submitting their civil sta-
tus documents and indicating their addresses. If the essence of succession is to ena-
ble possibly fast acquisition of the succession estate by the rightful heir (heirs), the 
adopted practice is definitely not conducive to guaranteeing such effect. This refers 
also to court proceedings for the confirmation of the acquisition of the succession 
estate under a testament, in the course of which courts require a statutory heir, 
often a person loosely connected with the deceased person’s family, to designate 
all potential participants of the procedure to submit their civil status documents 
and to indicate their addresses of residence, which renders it practically impossi-
ble to deliver a decision confirming the acquisition of the succession estate within 

4 Cf., for example, the Ombudsman’s letter to the Minister of Justice of 8 January 2007, 
RPO-276047-IV/98/BB.

5 Cf., for example, S. Wójcik, Ochrona interesów jednostki w polskim prawie spadkowym 
w zakresie powołania do dziedziczenia , ZNUJ Pr. Praw. 1981/98, p. 178 et seq., A Dyoniak, Ochro-
na rodziny w razie śmierci jednego małżonka, Warszawa-Poznań 1990, p. 42 et seq., J. Pietrzykow-
ski, Wybrane zagadnienia reformy prawa spadkowego, SI 1994/21, p. 250 et seq., M. Pazdan, O po-
trzebie i kierunkach zmian dziedziczenia ustawowego w polskim prawie cywilnym, Rejent 2005/9, 
p. 44 et seq., id., Prawo spadkowe (in:) Zielona Księga. Optymalna wizja Kodeksu cywilnego 
w Rzeczypospolitej, Z. Radwański (ed.), Warszawa 2006, pp. 187-188, id., Projektowane zmiany 
w unormowaniach dziedziczenia ustawowego, Rejent 2008/4, p. 16 et seq., J. Wierciński, Uwagi 
o teoretycznych założeniach dziedziczenia ustawowego, SPP 2009/2, p. 87 et seq., W. Żukowski, 
Projektowana nowelizacja przepisów regulujących dziedziczenie ustawowe, KPP 2008/1, p. 257 et 
seq., T. Mróz, O potrzebie i kierunkach zmian prawa spadkowego, PS 2008/1, p. 84 et seq., M. Za-
łucki, Krąg spadkobierców ustawowych de lege lata i de lege ferenda, PS 2008/1, p. 98 et seq. 
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a reasonable timeframe.6 This problem seems to be gradually recognised by the 
legislator, who once again is heading in the direction of limiting the range of statu-
tory heirs and, in consequence, also the number of participants to a succession case. 

As signalled above, the range of statutory heirs was defined quite extensively. 
In practice, situations repeatedly take place in which the succession estate devolves 
to such distant relatives that even did not know the deceased person. Most often, 
this is the fate of inheritance estates encumbered with debts, which estates had been 
previously rejected by closer relatives of the deceased person. It must be added that 
such a wide range of heirs frequently hinders or even precludes creditors from seek-
ing their receivables, that is the deceased person’s liabilities since in the succession 
proceedings it is the creditor-applicant holding a legal interest in the confirmation 
of inheritance acquisition – that is obliged to designate any potential heirs, partici-
pants to the proceedings, to submit their civil status documents and to indicate their 
addresses of residence, although in practice such creditor generally does not even 
know the closest family members of the deceased person. 

Amendments proposed in this regard are heading towards a limitation of the 
so-called third group of statutory heirs. As has been the case so far, when any of the 
grandparents of the deceased person has not lived up to the devolution of the suc-
cession estate, the share in the estate due to such grandparent would devolve to the 
grandparent’s children, or to their children. However, the Draft Proposal assumes 
a principal modification in the form of excluding from succession any further gen-
erations of descendants, the deceased person’s cousins. Within the same group, the 
range of statutory heirs is to be limited to uncles and aunts of the deceased person 
and their children (cousins of the deceased person). According to the assumptions of 
the authors of the Draft Proposal, this is intended to contribute to solving the prob-
lem of excessive courts’ backlog in matters for confirming inheritance acquisition 
as the courts will not be forced to search for the deceased person’s distant relatives.7

II. SELECTED SPECIFIC ISSUES

As indicated at the beginning of this article, the limits of this article do not 
allow to carry out an analysis of all legal consequences of the applicable legisla-
tive regime on the range of statutory heirs. Therefore, attention will be focused, 
in the first place, on the selected procedural aspects relating to the confirmation 

6 I left outside the scope of this article the matters of certifying succession under Art. 95a 
and following the Act of 14 February 1991 – Law on Notaries (consolidated text: Journal of Laws 
2022 , item 1799) in conjunction with Art. 1025 of the Civil Code.

7 Cf. Draft Proposal of the Act amending the Act – Civil Code and amending certain other 
Acts – Parliamentary print No. 2977, including explanatory memorandum. The Draft Proposal was 
referred to further legislative works on 8 February.
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of inheritance acquisition, based either on intestate or testamentary succession. In 
this context, it seems legitimate to refer to the courts’ practice also in matters held 
with the author’s involvement as an attorney of applicants in succession matters. 
For obvious reasons, it is impossible to generalise such experiences, however, one 
should point to certain directions which have become apparent in judicial practice 
and which seem to prolong the processing of succession matters.

Extension of the range of statutory heirs, introduced by the amendment to the 
Civil Code cited at the beginning, requires verification of the legal instruments 
at the disposal of courts and applicants in succession matters with regard to the 
possibilities of finding the heirs.

Already at this point, it must be highlighted that, by the Act of 24 July 2015 
amending the Code of Civil Procedure,8 Article 628 of the Code of Civil Proce-
dure was amended, governing the matters of court jurisdiction in succession mat-
ters, that is also in matters for the confirmation of inheritance acquisition. As of 
17 August 2015, the competent court is not – as had been the case previously – the 
court having jurisdiction over the last place of abode of the deceased person but 
the court having jurisdiction over the last place of the deceased person’s habitual 
residence. Only if the place of habitual residence in Poland cannot be established, 
the competent court shall be the court in whose circuit the succession estate or its 
part is situated, and in the absence of the above jurisdiction grounds, the court of 
succession shall be the district court for the capital city of Warsaw.

As emphasized by commentators of the provision of Article 628 of the Code 
of Civil Procedure,9 its amendment was a consequence of the entry into force 
of Regulation (EU) No 650/2012 of the European Parliament and of the Council 
of 4 July 2012 on jurisdiction, applicable law, recognition and enforcement of 
decisions and acceptance and enforcement of authentic instruments in matters 
of succession and on the creation of a European Certificate of Succession.10 
Under Article 4 of that Regulation, the courts of the Member State in which the 
deceased had his habitual residence at the time of death shall have jurisdiction to 
rule on the succession as a whole. However, it must be clearly stressed that the 
cited provision of the Regulation of the European Parliament and of the Council 
relates to national jurisdiction, that is jurisdiction of a specific Member State in 
which the deceased person had a place of habitual residence. On the other hand, 
the provision of Article 628 of the Code of Civil Procedure relates not only to 

 8 Cf. Art. 1 item 3 of the Act of 24 July 2015 amending the Act – Code of Civil Procedure, 
the Act – Law on Notaries and certain other Acts (Journal of Laws of 2015, item 1137), which 
entered into force on 17 August 2015.

 9 Cf., especially, M. Kuchnio, commentary to Article 628 of the Code of Civil Procedure, 
(in:) Kodeks postępowania cywilnego. Postępowanie nieprocesowe. Postępowanie w razie zagi-
nięcia lub zniszczenia akt. Postępowanie zabezpieczające. Komentarz, O.M. Piaskowska (ed.), 
Publ. WKP 2022.

10 OJ L 201, p. 107.
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the required designation of national jurisdiction, but also of the specific place 
in which the deceased person habitually resided at the time of his or her death. 
This question is not obvious and therefore – as pointed out by M. Kuchnio in 
the commentary to that provision – the judicial body holding a succession case 
should make a general assessment of the circumstances of the deceased person’s 
life in the years preceding his or her death and at the time of death, taking into 
account any essential factual elements, in particular, the duration and regularity 
of the deceased person’s presence in a given country, as well as the circumstances 
and reasons for such presence. So established place of habitual residence should 
have a strict and stable relation with a given country, having regard to the specific 
purposes of the discussed Regulation. In certain cases, it may prove complicated 
to establish the place of the deceased person’s habitual residence. Such a situation 
may be the case especially when the deceased, for professional or economic rea-
sons, went abroad to work, sometimes for a long period of time, but maintained 
a strict and stable relation with his or her country of origin. However, courts adju-
dicating in succession matters, invoking directly the provisions of Article 126 and 
Article 511 of the Code of Civil Procedure, impose on applicants, especially the 
ones represented by professional attorneys, often an impracticable obligation to 
designate the deceased person’s place of habitual residence already in the appli-
cation for the confirmation of inheritance acquisition, and then, if the applicant 
proves unable to indicate that circumstance, courts return the application or, alter-
natively, impose such obligation on pain of suspending the proceedings. In such 
situations, the courts completely disregard the fact that the applicant is frequently, 
for example, the deceased person’s creditor, who does not have any knowledge 
about the deceased person’s place of habitual residence. Moreover, courts treat 
the applicant on equal terms with a plaintiff in contentious matters, while an 
applicant, according to Article 510 of the Code of Civil Procedure, is at the same 
time a participant to the proceedings, except for the fact that the applicant ini-
tiates the non-contentious procedure. In this context, courts overlook even the 
information heard from participants to the proceedings, who had generally been 
in a close relationship with the deceased person. Importantly enough, there is 
no doubt that the terms “abode” and “residence” are still ambiguous concepts.11 
Ordinary courts often seem to overlook also the specificity of succession pro-
ceedings and their special role in the regularization of property relations. In fact, 
such specificity requires also the court’s activeness and actions taken ex officio. 
From this point of view, it would be hard to accept the practice leading often to 
discontinuation of the proceedings for confirmation of inheritance acquisition 
for the sole reason that, in the period of suspension of the proceedings, it was 

11 In this subject matter, cf. O. Bobrzyńska, Ujednolicenie pojęć „zamieszkania” i „pobytu” 
w rezolucji (72) i Komitetu Ministrów Rady Europy, KPP 2015/3, p. 727 et seq. and M. Rzewuski,  
M. Rzewuska, Jurysdykcja (in:) Unijne rozporządzenie spadkowe nr 650/2012. Komentarz, M. Za-
łucki (ed.), Warszawa 2018, p. 96 et seq.
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impossible – in the light of the court’s inaction – to establish such a fundamental 
element of the procedure as the place of the deceased person’s habitual residence. 
Inconsistent judicial practice in this regard leads to situations, which has been on 
many occasions signalled by the Ombudsman, of dissimilar inheritance decisions 
of different courts in respect of the confirmation of acquiring inheritance from 
the same person.12 At this point, it should be noted that an inheritance decision 
is the only proof of acquiring the rights to the succession estate vis-à-vis a third 
party who does not claim to have any rights to the estate under the law of suc-
cession. Accordingly, in case of delivery of two or more legally valid decisions 
confirming the acquisition of inheritance from the same person, the heirs do not 
hold any unambiguous judicial confirmation of their rights acquired by succes-
sion. This has far-reaching consequences, for example, in possible proceedings 
for the division of the succession estate, or in land and mortgage registry proceed-
ings, or in administrative proceedings, in which legal succession is demonstrated 
according to civil law provisions. Also, it happens frequently that third parties 
and state authorities, including ordinary courts and public administration bodies, 
or even heirs themselves do not realise that there are several dissimilar but legally 
valid inheritance decisions. This undermines the public order, including legiti-
mate third-party rights, and gives rise to complications for everyone, for example, 
a risk of concluding contracts with persons who, in fact, are not the heirs. It seems 
that an extraordinary petition submitted by the Ombudsman under Article 89 § 1 
item 2 of the Act of 8 December 2017 on the Supreme Court13 is an insufficient 
solution in this regard. As argued by the Ombudsman, the simultaneous presence 
of dissimilar inheritance decisions is in stark contrast with the principle of legiti-
mate expectation, trust in the state and the law enacted by the state, as well as the 
principle of legal certainty (Article 2 of the Constitution). In such situations, the 
right of access to the courts (Article 45(1) of the Constitution) becomes illusory 
as the participants to legal proceedings do not obtain a binding resolution of their 
case. Most importantly, however, in case of multiple confirmations of acquiring 
inheritance from the same person, we are dealing with a violation of the right of 
succession (Article 21(1) of the Constitution).

It must be added that extraordinary petition is only an interim solution leading 
to the elimination of defective inheritance decisions and cannot be considered 
a remedy that allows to effectively solve the problem. Legal instruments ena-
bling to eliminate subsequent inheritance decisions confirming the acquisition of 
inheritance from the same deceased person should be characterized by informal-
ization and the widest possible availability to persons affected by the defective 
decision. Only in this way, such remedies could restore full realisation of the 
violated right of access to the courts.

12 Cf. letter of the Ombudsman of 2 July 2020 addressed to the Minister of Justice (available 
at the Ombudsman’s official website: brpo.gov.pl.)

13 Consolidated text: Journal of Laws of 2021, item 1904.
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Thus far, however, no legislative works have been initiated in this regard. 
Therefore, it is all the more important that in succession matters courts should 
cooperate with participants to the proceedings with a view to establishing all 
circumstances relevant to the determination of the actual place of habitual resi-
dence of the deceased person, and in situations when it is objectively impossible 
to obtain such information from the applicant or participants to the proceedings, 
that the courts should take actions ex officio. 

In this context, the legal regime envisaged in Article 670 § 1 of the Code of 
Civil Procedure is not without significance, under which the succession court 
shall ex officio examine who the heir is. In particular, the court shall examine if 
the deceased has left a testament and shall call on the person who, as substanti-
ated, holds the last will to submit such testament. If the testament is submitted, 
the court shall open and announce it.

Under such a legislative framework, the practice of ordinary courts of shifting 
all the obligations in this regard to the applicant cannot be accepted, especially 
when this is an institutional applicant, for example, a municipality represented by 
a professional attorney. It should be made clear that the activities of a professional 
attorney in an inheritance case must fit into a strict legislative framework. In the 
first place, such a professional attorney is bound by all requirements relating to the 
application of the provisions of the Act on the protection of personal data.14 Con-
sequently, the status of professional attorney does not imply any special instruments 
available to such attorney for accessing the data of persons that might be heirs, or 
for ascertaining their addresses. Only the court, acting ex officio in a succession 
case, has access to the data of such institutions as the National Health Fund, the Tax 
Office, the Powiat Labour Office or the Social Insurance Institution, in which agen-
cies one might subsidiarily search for the address details of potential heirs. On the 
other hand, the requirement that this obligation should be fulfilled by the applicant’s 
attorney has no legal grounds. Unfortunately, the courts, in the justifications of their 
decisions suspending the proceedings because of non-designation of all heirs or 
their addresses, argue that the attorney did not demonstrate what actions he or she 
took to comply with the court’s order. Such “requests” of the courts are legally and 
factually impracticable. Even if the applicant, represented by a professional attor-
ney, demonstrates that it was impossible to designate the addresses of participants 
to the successions proceedings despite a relevant search in the PESEL system, the 
courts still argue that the applicant did not duly evidence that it was impossible to 
determine the addresses otherwise. On such occasions, courts do not specify what 
actions they expect of the applicant and if such actions fit into the applicable legal 
order. It would be hard to imagine that, in this regard, a professional attorney of the 
applicant should use the services of a detective agency.

14 Cf. The Act of 10 May 2018 on the protection of personal data (consolidated text: Journal 
of Laws of 2019, item 1781).
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For another thing, ordinary courts commonly attach a special status to the 
municipality as an applicant or participant to succession proceedings and impose 
on the municipality’s attorney obligations in the sphere of imperium, and not 
dominium. It must be emphasised that the municipality, just as any other territo-
rial self-government unit or the State Treasury, acts in succession proceedings as 
civil law subjects, and not authoritatively as administrative bodies. Accordingly, 
they are not in a position within such proceedings, even for the purpose of estab-
lishing the range of statutory heirs or their addresses of residence, to take advan-
tage of instruments in the sphere of administrative power. If a different line of 
argument was adopted – as certain courts seem to do – this would lead to inequal-
ity of participants to succession proceedings since one of them would act within 
its authoritative powers (imperium). This would be in stark contrast with the prin-
ciple of party equality in civil proceedings. It must be added that, in succession 
proceedings, the municipality does not act in its own interest but usually performs 
its duties under special provisions, which obligate the municipality – just as any 
other territorial self-government units and the State Treasury – to regularize the 
legal status of immovable properties, or to enforce public liabilities from inher-
itance debtors. Courts should not lose sight of these questions.

It should also be remembered that succession proceedings, as such, have 
a regulatory nature and should guarantee the certainty of civil law transactions. 
As a consequence, the court, acting ex officio and in cooperation with all partici-
pants to the proceedings, should strive to establish the full range of heirs. Receipt 
of information in the course of court proceedings that, possibly, yet other partici-
pants should take part in the proceedings should induce the court to take all legal 
measures with a view to establishing the place of residence of such participants 
and determining where their civil status documents are located. On the other 
hand, courts, against the very essence of a regulatory procedure, treat the appli-
cant, especially when they deal with an institutionalised applicant represented by 
a professional attorney, as the party that should comply with every order of the 
court, even one without legal grounds, on pain of sustaining the proceedings. The 
courts often overlook the fact that, in succession proceedings, apart from meas-
ures correlated to the requirements prescribed for pleadings, the court has special 
powers allowing to determine the range of heirs. 

Along these lines, under Article 671 of the Code of Civil Procedure, proof that 
there are no other heirs can be an inheritance assurance made by an heir coming 
forward. It must be noted that such assurance can be made by any participant to 
the proceedings having the status of an heir, not only by the applicant.

Moreover, under Article 672 of the Code of Civil Procedure, when an inher-
itance assurance cannot be made or when the assurance or other pieces of evidence 
are not considered sufficient by the court, a decision in the case for confirming 
inheritance acquisition may be delivered upon summoning heirs by an announce-
ment.
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Apart from those institutions specific to the law of succession, it is also 
admissible for the court to appoint a curator for a person of unknown wherea-
bouts under Article 13 § 2 in conjunction with Article 143 and Article 144 of the 
Code of Civil Procedure. In this context, however, courts, prior to delivering such 
procedural decision, often impose on applicants rigorous obligations regarding 
substantiation that the whereabouts of a participant are unknown to them, which 
are impossible to comply with bearing in mind the limited range of legal instru-
ments available to the applicant. Once again, it should be remembered that the 
applicant – even if represented by a professional attorney – does not have any 
legal instruments enabling him or her access to the databases of personal infor-
mation. In this matter, courts too often neglect the possibility of informational 
questioning of participants to the proceedings, who are generally family members 
of the missing participant of unknown whereabouts. Such informational ques-
tioning can convince the court that the whereabouts of the participant are indeed 
unknown since information in this regard is not even known to (a) member(s) of 
his or her close family. This should be one of the essential legal instruments of the 
substantiation referred to in Article 144 of the Code of Civil Procedure and give 
rise to the appointment of a curator.

Problems with the establishment of heirs become even more complicated in 
a situation when it is probable that an heir resides abroad. In such a legal situation, 
the court – upon determining on the basis of an inheritance assurance and other 
pieces of evidence (such other evidence can be information from the embassy or 
consular office of the state in which the heir may reside) that the participant does 
not appear in consular databases, even once a curator has been established for 
such missing participant – should resort, under Article 672 of the Code of Civil 
Procedure, to a press announcement.15 This is the case since only by such means 
is it possible to verify if such persons actually exist, if they live and have civil sta-
tus records. On the other hand, the imposition on the applicant, in such a factual 
situation, of the obligation to submit a civil status document of such a participant 
– which unfortunately is the practice before ordinary courts – on pain of suspend-
ing the proceedings, leads only to frustration of the succession proceedings and 
impossibility to regularize the legal status, which must be evaluated critically.

What is more, the practices of courts in testamentary succession proceedings 
should be approached with criticism. 

It should be noted that a testamentary heir is often a person in a special rela-
tionship with the testator, while not having good relations with statutory heirs. It 
should be reminded that participants to succession proceedings, even when the 
basis of acquiring the succession estate is a testament, are all potential statutory 
heirs. This is the case as in such proceedings they have the right to question the 

15 Obviously, this is not an entirely precise legal instrument. However, so far, there are no 
legal provisions enabling to order press announcements outside the country of succession.
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regularity of the testament and of the appointment of heir under the testament. 
The extended range of statutory heirs gives rise to a situation in which their desig-
nation by the testamentary heir, who usually acts as an applicant, is confronted 
with difficulties of different type, especially that, as a rule, the testamentary heir 
cannot hope for cooperation in this regard of other participants to the proceedings. 
In this case, a special role should be attached to the court which, under Article 670 
§ 1 of the Code of Civil Procedure, should examine ex officio not only who the 
heir is but also determine if the deceased person has left a testament and – upon 
receiving such information – call on the person who, as substantiated, holds the 
last will to submit it to the court. If the last will has been submitted, the court is 
obliged to open and announce it.

It must be noted that, by its nature, testamentary succession should guarantee 
a relatively fast transition of the succession estates to rightful heirs. Quite contra-
rily, litigating experiences show that succession proceedings based on a testament 
last much longer than succession proceedings in which the succession is based 
on statutory provisions. It is often the case that the succession estate is subject 
to decapitalisation, which is in contrast with the essence of transferring estates 
mortis causa and in violation of the Constitutional principle of the protection of 
property. Moreover, in succession proceedings, courts commonly impose only 
on applicants the obligation to submit the testament, even when the applicant 
points out that the testament is in the hands of another person. This practice is not 
grounded in the existing legislative regime. Notably, under Article 646 § 1 of the 
Code of Civil Procedure, the person holding the testament is obliged to submit it 
to the succession court once he or she learns about the testator’s death.16 There-
fore, the existing practice should not be approved of in the court proceedings for 
the confirmation of inheritance acquisition.

The presented analysis of the adjudication practice by ordinary courts in mat-
ters for the confirmation of inheritance acquisition does not permit any categori-
cal conclusions of general type, especially since it is partly based on the litigating 
experiences of the author of this article, who acted in the discussed proceedings as 
an attorney of applicants or participants to the proceedings, also ones being legal 
persons. 

However, it seems legitimate to conclude that the extension of the range of 
statutory heirs, as postulated by academic authors and the Ombudsman, which 

16 Unless the testament is deposited with a notary. Moreover, further provisions give the 
court measures to enforce that obligation – see Article 647 § 2 of the Code of Civil Procedure, 
enabling the succession court to impose a fine on a person refraining from the submission of 
a testament, irrespective of the fact that such person incurs compensatory liability in this regard; 
see also Article 647 of the Code of Civil Procedure, under which the succession court may order 
a statement to be made in respect of the existence of a testament and its whereabouts, applying 
appropriately the procedure provided for the disclosure of items belonging to the succession esta-
te; under Article 648 of the Code of Civil Procedure, the court shall deliver ex officio a decision 
ordering submission of the testament within a prescribed deadline.
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was introduced through the amendment of the Civil Code in 2009, was not com-
bined with any rationalisation of procedural law instruments, which would enable 
efficient adjudication in matters for the confirmation of inheritance acquisition 
under statutory provisions or under a testament. The indicated shortcomings of 
the discussed proceedings are not always a consequence of improper judicial 
practice but often are of a systemic nature, which must be clearly emphasized. 
Accordingly, the purpose of the analysis was not to criticise ordinary courts but to 
highlight the need for systemic reforms. In the first place, situations in which two 
or more decisions have been delivered confirming the acquisition of inheritance 
from the same person are unacceptable. Another unacceptable element, from the 
point of view of protecting succession estates, is the duration of court proceedings 
as a result of which such succession estates are often subject to decapitalisation. 

Only these questions should induce the legislator to undertake adequate leg-
islative actions. 
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LEGAL CHANGE AND THE ROLE OF THE 
SCHOLAR: SCRATCHING BENEATH THE SURFACE 

OF COMPARATIVE TAXONOMIES1

Abstract

Both the classical theory of legal families and its more modern articulations place 
East European jurisdictions in the same box because they give precedence to their 
common socialist experience. Not only do they serve as distorting mirrors propelling 
stereotypes, but also they close off promising avenues of comparative research because 
of the politically tainted pre-understanding(s) of legal systems which they impose. This 
article argues that legal change is frequently facilitated by small groups of individuals 
who are often scholars. By paying closer attention to their role and incentives as well as 
the networks to which they belonged, we may see traditional categories realign and gain 
a more in-depth understanding of the patterns of legal change – namely, the intricate ways 
in which law evolves – and uncover little-known but important relationships between 
legal systems which comparative taxonomies either ignore or fail to explain. The article 
illustrates its argument by zooming in on the role of three scholars – Lyuben Dikov, 
Filippo Vassalli, and Karl Llewellyn – who may hold the key to explaining interesting, 
but unexpected similarities between Bulgarian, Italian, and US law. 

1 Special thanks should be given to Lucinda Miller and Jan Rudnicki for their precious 
comments and suggestions on an earlier draft; A version of this article was presented at the Annual 
Conference of the Irish Society of Comparative Law held at NUI Galway in May 2016. 
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INTRODUCTION

Taxonomy is often viewed as “a means to enrich our comparative understand-
ing of legal systems”.2 Contemporary treatises on comparative law usually 
include a section on “…classification where the big legal families or legal systems 
of the world are with varying volume descriptively introduced”.3 Research man-
uals in the field habitually discuss the implications and uses of nomenclature.4 
To this end, Professor Jaakko Husa has summarised the advantages of groupings 
as follows:

Legal families clarify the chaos of understanding an unfamiliar world by means of 
pre-structuring or offering specific “pre-understanding”… With the aid of legal fam-
ilies, comparatists can comprehend through analysis a legal system that they encoun-
ter for the first time or with which they are completely unfamiliar.5

The prevailing taxonomy which continues to haunt not only the teaching of 
comparative law, but also research in the discipline is the theory of legal fami-

2 Ugo Mattei, ‘Three Patterns of Law: Taxonomy and Change in the World’s Legal Systems’ 
(1997) 45 American Journal of Comparative Law 5, 8.

3 Jaakko Husa, A New Introduction to Comparative Law (Hart Publishing 2015) 283.
4 See, for instance, Michele Graziadei, ‘Comparative Law as the Study of Transplants and 

Receptions’ in Reinhard Zimmermann and Mathias Reimann (eds.), The Oxford Handbook of 
Comparative Law (Oxford University Press 2006) 442-474; Esin Örücü, ‘A General View of “Le-
gal Families” and of “Mixing Systems”’ in Esin Örücü and David Nelken (eds.), Comparative 
Law: A Handbook (Hart Publishing 2007) 169-189. 

5 Jaakko Husa, ‘Legal Families and Research in Comparative Law’ (2001) 3 Global Jurist 
Advances 1, 4.
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lies, which is primarily associated with the writings of René David, on the one 
hand, and Konrad Zweigert and Hein Kötz, on the other.6 The theory of legal 
families, which flourished during the Cold War, is a conceptual device which 
is used to group jurisdictions together based on presumed similarities.7 David 
divided legal systems into the Romano-Germanic, the Common Law, the Social-
ist Law, and the Religious Law.8 Zweigert and Kötz categorised legal systems 
as Romanistic, Germanic, Common Law, Nordic, Socialist, Far Eastern, and Hin-
du.9 In other words, during the Cold War, East European jurisdictions found 
themselves together in the same socialist box because these authors seem to have 
given precedence to the role of ideology. 

After the end of the Cold War, the classical theory of legal families started 
losing appeal. A new generation of Western comparative lawyers put forward 
diverse new taxonomies. For example, Mattei developed his ‘three patterns of 
law’ scheme which includes the rule of professional law, the rule of political law, 
and the rule of traditional law.10 Sadly, instead of treating the Cold War as an 
occasion to dispel stereotypes and correct some Western misconceptions, many 
East European scholars continued to propel them. ‘How Should the Legal Systems 
of Eastern Europe Be Classified Today?’, asked Kelemen and Fekete a few years 
ago.11 While their work has merits in summarising and analysing various typol-
ogies that both East and West European academics have advanced, their query 
seems to be a classic example of a ‘loaded question’12 – why should we assume 
that East European systems belong together in the same group today just because 
they experienced socialism, to begin with? Notwithstanding the fact that socialist 
ideology permeated different countries to a different degree, especially the satel-
lite states of the Soviet Union, is it not simplistic to assume that the legal cultures 
that developed prior to the Cold War completely drowned during socialism?

Because of the temptation to group former-communist states together, other 
East European scholars have fallen into the trap of inductive reasoning. Uzelac, 
for instance, was tempted to sketch ‘fundamental features’ of the socialist system 

 6 René David, Les grands systèmes de droit contemporains (Dalloz 1964); Konrad Zwei-
gert and Hein Kötz, Einführung in die Rechtsvergleichung auf dem Gebiete des Privatrechts 
(Mohr Siebeck 1969). 

 7 David’s initial taxonomy was solely based on ideology. Subsequently, he added other 
criteria such as legal techniques. Zweigert and Kötz built their classification on ideology, history, 
legal sources, etc.

 8 David (n 6). 
 9 Zweigert and Kötz (n 6).
10 Mattei (n 1) 5.
11 Katalin Kelemen and Balazs Fekete, ‘How Should the Legal Systems of Eastern Europe 

be Classified Today?’ (International Conference for the 10th Anniversary of the Institute of Com-
parative Law, Potsdam, 2014). 

12 According to the Collins Dictionary, a ‘loaded question’ is a ‘a question containing a hid-
den trap or implication’.
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based on the Yugoslav experience because, in his view, it was “safe to assume 
that the features of the socialist legal tradition that [he identified] in… former 
Yugoslavia are rooted even deeper in the other jurisdictions”.13 Assuming that 
the features that one finds in one’s own legal system exist elsewhere, without 
substantive research into the laws and practices of these legal systems, is already 
a dangerous endeavour. One example of ‘fundamental features’ that Uzelac iden-
tified was judges’ developing strategies to avoid final adjudication.14 The role 
of politics in adjudication in Bulgaria, a former-communist country which neigh-
boured Yugoslavia, cannot be denied. However, in Bulgaria, I could not ascertain 
the phenomenon of endless ping-pong between the first instance and the appeal 
courts that Uzelac was concerned about and found so characteristic of former-so-
cialist legal systems. 

By using Bulgarian law as a gateway, this article argues that to gain a mean-
ingful comparative understanding of legal systems, one seems better off scratch-
ing beneath the surface of comparative taxonomies and avoiding the inductive 
generalisations that they encourage because of the ‘pre-understanding(s)’ that 
they impose. Indeed, “speculation… is a rather poor substitute for actual knowl-
edge”.15 While typologies may be helpful, especially to those who begin their 
journey in comparative law, they may also serve as distorting mirrors propelling 
stereotypes and biasing research. They may exaggerate, deform, or completely 
downplay some features of legal systems. 

We often forget, for instance, that legal change is induced by individuals, usu-
ally scholars, or small groups of individuals – irrespective of the political regime 
and the dominant ideology to which they have to bow, these people have their 
own views on how the law should develop. By paying closer attention to the role 
of these scholars, we may gain a more in-depth understanding of the patterns of 
legal change – namely, the intricate ways in which law evolves in a particular 
direction – and uncover little-known but important relationships between legal 
systems which comparative taxonomies either ignore or fail to explain.

First, this article briefly outlines a paradox which I exposed through earlier 
work and which comparative taxonomies would struggle to rationalise – namely, 
that the Bulgarian Law of Obligations and Contracts (LOC) of 1950, which is 
still in force today, was inspired by the Italian Civil Code (ICC) of 1942. Then, 
it considers why this enigma was left unnoticed for so long. After that, it demon-
strates how examining the biographies and opinions of three scholars may provide 
insights into the development of the law and expose barely visible, but interest-
ing relationships between three legal systems, which, according to mainstream 

13 Alan Uzelac, ‘Survival of the Third Legal Tradition?’ (2010) 49 Supreme Court Law Re-
view (2d) 377, 381 (emphasis mine). 

14 Ibid 383-387.
15 Michele Graziadei, ‘Comparative Law, Legal History, and the Holistic Approach to Legal 

Cultures’ (1999) 7 Zeitschrift für Europäisches Privatrecht 531, 535.
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comparative taxonomies, have little in common – Bulgaria, Italy, and the United 
States (US).16

1. A PARADOX

In prior work, I have described my long, tumultuous journey of looking for 
answers to simple questions pertaining to the current Bulgarian LOC – who wrote 
it and where was it inspired from?17 Due to years of censorship and communist 
propaganda, contemporary Bulgarian scholarship spreads myths that the LOC is 
an original Bulgarian creation following classical Romano-Germanic solutions. 
Through archival and comparative research, however, I have demonstrated that 
the LOC is a creative compilation which is heavily based on the relevant sections 
on obligations (Book IV) of the ICC of 1942.18 The communist drafters seem to 
have worked with the original, ‘fascist’ version of the Italian code. 

Many provisions were copied verbatim or almost verbatim – those infused 
with fascist ideology were cosmetically infused with communist ideology.19 An 
illustration is provided by Article 1322 of the original 1942 ICC which stipulated: 

Parties are free to determine the content of the contract within the limits imposed by 
law and by corporate rules…

Article 9 of the original 1950 LOC stated: 
Parties may freely determine the content of their agreement as long as it does not 
contravene the law, the people’s economic plan, and the rules of socialist coexistence.

For clarity, it should also be noted that ‘corporate’ in this context refers to 
Italian corporatism, the ideology that dominated fascist thought in Italy. One can 
quickly see that the drafting work here was almost mechanical – the ‘corporate 
rules’ were replaced with ‘the rules of socialist coexistence’. 

The close relationship between the LOC and the ICC is a paradox for multi-
ple reasons. First, while Italian and Bulgarian law are closely related, the classi-
cal theory of legal families placed them in different families – respectively, the 
Romanistic and the Socialist groups. Second, a country claiming to develop com-
munist legislation post-1944 sought inspiration in the jurisdiction of a rival ide-

16 The classical theory of legal families places them in three distinct groups – Socialist Law, 
Romanistic Law, and Anglo-Saxon Law.

17 Radosveta Vassileva, ‘Shattering Myths: The Curious History of the Bulgarian Law of 
Obligations’ (2019) 82 Studia Iuridica 309-27.

18 Ibid.
19 For concrete examples, see Radosveta Vassileva, Bulgarian Private Law at Crossroads (In-

tersentia 2022) 46-47, 54-55, 62, 64-65, 67, 70-71, 77-79, 82, 85, 88, 100, 103, 114-115, 131-132, 143.
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ology (fascism). Third, with minor amendments, both the LOC and the ICC are 
still in force today and purport to cater to the needs of a market economy. Yet, 
Bulgarian and Italian law are still placed in different groups by modern compar-
ative taxonomies. 

2. DELVING INTO THE PARADOX: STUBBORN POLITICAL 
TAINTS

Understanding why the striking similarity between the LOC and Book IV 
of the ICC went unnoticed for so long may provide food for thought about how 
politicised comparative taxonomies may be. Yet, it is also an occasion to consider 
how under-researched patterns of legal change are. 

2.1 THE POWER OF PROPAGANDA

As argued in earlier work, Bulgaria’s Communist Party deliberately lied about 
the origin and authorship of the LOC – it claimed that it was inspired by the Soviet 
Civil Code of 1922 and attributed the drafting to a collaboration between experts 
and representatives of the working class.20 Not only did Bulgarian communist 
scholarship propagate this legend, but also it demonstrated commitment to stress-
ing how different socialist law was from the civil laws of Western jurisdictions. 
Bulgarian authors dismissively referred to Western civil law as ‘bourgeois law’ 
to make the divide between West European and East European laws appear more 
profound. 

Academics maintained that socialist civil law and bourgeois law were 
built on completely different premises.21 Considering the striking similarities 
between the Bulgarian and the Italian law of obligations, nonetheless, this view 
is partly misleading. Bulgaria’s socialist law of obligations was not built on 
different premises – rather, the same rules, which existed in Italy, were applied 
vis-à-vis different premises (socialist ideology) and in a different context. This 
does not make the rules themselves socialist in nature all the more that many of 
them are technical – for instance, one can hardly see politics behind the rule that 
in case of non-performance, the promisee can demand specific performance 
(Article 79 of the LOC). 

20 Vassileva (n 17). 
21 Vitali Tadjer, Civil Law of People’s Republic of Bulgaria: General Part. Section 1 (Nauka 

i izkustvo 1972) 31.
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Meanwhile, many Western authors took claims by scholars from socialist 
countries about the uniqueness of socialist law at face value. Some authors began 
questioning such claims relatively late – one of them is Quigley who argued that 
socialist law had distinctive features, but it was still part of the continental tradi-
tion.22 Furthermore, the fact that leading authorities in the Cold War era, such as 
Zweigert and Kötz, encouraged scholars to compare either mother legal systems 
with other mother systems or mother legal systems with their daughters23 put an 
additional halt to substantive research that would have exposed connections, such 
as the Bulgarian-Italian one.

Overall, the agenda of the Bulgarian Communist Party and its faithful social-
ist scholars to present socialist law as fundamentally different, coupled with 
the willingness of Western scholars to see socialist law as profoundly different 
because of the clashes between political ideologies, helped hide the relationship 
between the Bulgarian and the Italian law of obligations for decades. In itself, this 
shows how politicised comparative taxonomies are – not only do they offer biased 
‘pre-understandings’, but also they taint research.

2.2 BEYOND POLITICAL TAINTS

In addition to seeking the reasons why the paradox outlined above remained 
unnoticed for so long, it seems important to analyse why the drafters of the LOC 
chose to work with the ICC to begin with. While it is difficult to give a defi-
nite answer, one may pinpoint different factors that could have underpinned this 
development. 

First, the original version of the 1942 ICC reflected the strong accent on the 
productivity of the enterprise, economic solidarity, and the superior interest of 
the nation, which were features of the Italian fascist notion of contract.24 These 
values of the Italian code must have appealed to LOC’s authors who were drafting 
a law that had to be compliant with communist ideology. In fact, in retrospect, one 
can draw parallels between fascist and communist views on commerce, which 
may explain some similarities in contractual values and the role that was attrib-
uted to contract: a) in communism, the economy is planned; similarly, in fascism, 
there are production targets; b) fascism claims to promote economic solidarity 
and equality similarly to communism; c) in both ideologies, the interests of the 
state is more important than the interests of individuals. That is why, with regard 

22 John Quigley, ‘Socialist Law and the Civil Tradition’ (1989) 37 American Journal of Com-
parative Law 781, 808.

23 Konrad Zweigert and Hein Kötz, Introduction to Comparative Law (Tony Weir tr, 3rd edi-
tion, Clarendon Press 1998) 41.

24 Pier Giuseppe Monateri and Alessandro Somma, ‘The Fascist Theory of Contract: A Com-
parative and Historical Inquiry into the Darker Side of Contract Law’ (2009) Cardozo Electronic 
Law Bulletin 1, 10, http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1347692.
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to the ideological provisions, all the drafters had to do was to alter the terminol-
ogy to pretend compliance with socialist ideology – they did not have to alter the 
function of these rules.

Second, Italy and Bulgaria engaged in vibrant intellectual dialogue prior to 
communism – clearly, this important cultural connection could not disappear 
overnight. Since the re-establishment of the Bulgarian State in 1878, Italy was 
among the jurisdictions that Bulgarian jurists looked into for inspiration.25 The 
first Bulgarian LOC of 1892 closely followed the section on obligations of the 
1865 ICC. Italian literature was translated into Bulgarian. Italian professors were 
invited for guest lectures in Bulgaria. In fact, one of the leading Bulgarian schol-
ars in private and commercial law, Lyuben Dikov, published an article on the 
merits of the 1942 ICC.26 There are serious grounds to believe that the Bulgarian 
1950 LOC was drafted by members of his intellectual circle – Ivan Apostolov, 
Aleksander Kozhuharov and Lyuben Vassilev. It is known that Apostolov was 
fluent in Italian, so they could have worked with ICC’s original version.27

Third, from a contemporary perspective, one may argue that Apostolov, 
Kozhuharov, and Vassilev’s over-reliance on the ICC was a hidden form of rebel-
lion. The drafters were not eager to develop heavily ideologised law. With regard 
to the ICC, Merryman had stressed:

The more substantial part of the governmental program of revision was not Fascist in 
origin. It consisted of a desire to reform the private law in the interests of increased 
national production, more adequate distribution of wealth, and greater social justice, 
all to be achieved through expansion of the role of the state. This was not a purely 
Italian tendency…28

Indeed, because the heavily ideological provisions in the ICC were relatively 
few, it was not difficult to defascise the code after the fall of Benito Mussolini 
from power. That is why, the ICC has persisted for so long. This sheds light on 
why the LOC was quickly decommunised after the fall of the Berlin Wall, too – 
Bulgaria is one of the few former-communist countries that has not seen a major 
overhaul of its law of obligations post-1989.

2.3 UNDER-RESEARCHED PATTERNS OF LEGAL CHANGE

The hidden connection between Bulgarian and Italian law is also an occa-
sion to contemplate the extent to which the patterns of legal change are under-re-

25 On the history of Bulgarian law in the period 1878-1944, see Vassileva (n 19) 43-49.
26 Lyuben Dikov, ‘The New Italian Civil Code’ (1942) 37 Annuaire de l’Université de Sofia 

57.
27 Vassileva (n 19) 54.
28 John Henry Merryman, ‘The Italian Style II: Law’ (1966) 18 Stanford Law Review 396, 

412-413.
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searched. In turn, this gap in knowledge hampers our understanding of law 
development. In his article titled ‘Patterns of Legal Change’, Mitchell argues:

We too often make crude assumptions based on limited evidence, which are shown 
to be mistaken when a wider range of primary sources is considered. These primary 
sources – such as law reform committee papers, judges’ notebooks, and correspond-
ence – show that the way in which legal change comes about is far more complex, 
subtle, and unpredictable than the official sources would have us believe.29

Mitchell further contends:
Changing law is fundamentally a collaborative activity, which involves a multiplicity 
of interactions both instantaneous and long term between individuals, institutions, 
and texts. It is an activity that creatively exploits the tension between formality and 
informality, and between different systems of discourse. In other words, to get a full 
picture of the patterns of legal change, we need to imagine networks of communi-
cations and interactions between individuals and institutions, extending over time, 
which create both the conditions for, and the content of, the legal change that we are 
trying to make sense of.30

Of course, one should appreciate that Mitchell is writing about the patterns 
of legal change in the context of law development in the UK where transpar-
ency about the legislative and the adjudicative process are held in high regard. In 
countries like Bulgaria which have experienced a totalitarian regime, censorship 
and propaganda have created an environment in which one cannot trust primary 
sources, especially those from communism.31 Needless to say, judicial note-
books are not accessible.

Yet, what Mitchell says may still be relevant to understanding why Bulgaria 
looked to the West rather than the East when drafting the LOC – legal change, 
such as the introduction of the 1950 LOC, did not merely occur because the com-
munist regime asked a working committee to draft a new piece of legislation. 
It is indeed the output of complex interactions between individuals over time. 
These interactions seem to have been ignored either because of the disconnect 
between comparative law and legal history32 or because scholarship is tempted 
to give precedence to an “ideologically predetermined position that dictates [its] 
conclusions”.33

29 Paul Mitchell, ‘Patterns of Legal Change’ (2012) 65 Current Legal Problems 177.
30 Ibid 201.
31 On the role of propaganda, see Vassileva (n 19) 54.
32 See Graziadei (n 15).
33 Alan Watson, ‘Legal Change: Sources of Law and Legal Culture’ (1983) 131 University of 

Pennsylvania Law Review 1121.
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3. ZOOMING IN ON THE ROLE OF THE SCHOLAR

One of the roles of the scholar, which is familiar in many legal systems, 
but which is often downplayed, is the drafting of legislation. Depending on the 
context, the role could either be direct or indirect. On the one hand, drafting 
committees may be composed of scholars. On the other hand, scholars may be 
invited to consult drafting committees, they may inspire drafters through their 
academic work, such as treatises and textbooks, etc. An obvious example is how 
the writings of Robert Joseph Pothier34 influenced the drafting of the French 
Civil Code. The French Civil Code was drafted by a commission of four jurists 
– Tronchet, Bigot-Préameneau, Portalis, and Maleville.35 Yet, the person who is 
often referred to as ‘the father’ of the code is indeed Pothier: it has been asserted 
that “there is relatively little in the [code] that was not acceptable to or even drawn 
from Pothier”.36

In this light, it is important to note that scholars do not work in a vacuum – 
they are part of intellectual networks, they maintain workplace friendships, and 
they exchange ideas with others overtly or in secret. A recent article, for instance, 
reveals an interesting connection largely unknown to contemporary Bulgarian 
scholars – Aleksander Kozhuharov and Ivan Apostolov, who I suspect are among 
the drafters of the LOC, maintained friendships with the famous Italian Professor 
Rodolfo Sacco during communism.37 Arguably, even in a totalitarian regime, 
the intricate relationship between the Bulgarian and the Italian legal culture, 
developed primarily after the Bulgarian Liberation of 1878, could not be com-
pletely suffocated. 

Having the above in mind, it seems that by learning more about the back-
grounds and intellectual interests of those who brought about or inspired legal 
change, one may gain a more in-depth understanding of the patterns of legal 
change. Moreover, what scholars say they do as legislators in explanatory mem-
oranda, especially in a totalitarian regime, may not reveal their true incentives. 
One may need to look at more unlikely places and read between the lines.

34 Robert Joseph Pothier, Traité des obligations (Paris 1761).
35 OF Robinson, TD Fergus, William M Gordon, European Legal History (3rd edition, But-

terworths 2000) 264.
36 Ibid 265.
37 Vasil Gotsev, ‘La diffusion du droit italien en Bulgarie’ in Annuario di diritto comparato 

e di studi legislative (Edizioni scientifiche italiane 2014) 492.
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4. A CASE STUDY: SCHOLARS OF THEIR TIME OR SCHOLARS 
WHO SHAPED THEIR TIME?

Below we take a closer look at three scholars who have exerted a palpable, 
long-lasting influence in their own jurisdictions – Lyuben Dikov, Filippo Vas-
salli, and Karl Llewellyn. These academics did not just leave an imprint on legal 
doctrine. Indirectly or directly, they influenced notable pieces of legislation – 
respectively, the Bulgarian 1950 LOC, the 1942 ICC, and the Uniform Commer-
cial Code (UCC). The first draft of the latter was put forward in 1949.

Dikov is one of the most prominent Bulgarian scholars prior to communism 
who was advocating for various innovative reforms of Bulgarian private law – as 
highlighted above, the authors suspected of drafting the LOC are part of Dikov’s 
intellectual circle.38 Vassalli is considered one of the ‘fathers’ of the ICC.39 By 
Vassalli’s own admission, he had written two-thirds of the code.40 Llewellyn is 
often referred to as the principal author of the UCC41 – while the document is 
‘the product of teamwork’, Llewellyn’s substantial contributions to its planning 
and drafting are well known.42

As explained below, these scholars interacted with intellectual circles in close 
proximity. This may shed some light on why they had similar anxieties about 
the future of law, including the necessity to escape from liberal individualism. It 
should be briefly clarified that under the influence of this philosophical move-
ment, freedom of contract had become the supreme value of French and English 
law in the 19th century. As mentioned above, Bulgaria’s initial 1892 LOC followed 
closely the section on obligations in the 1865 ICC which, to a large extent, was 
a replica of the French Civil Code. The American common law was initially heav-
ily influenced by the English common law.

The intellectual anxieties of these scholars may explain why they advocated 
for the introduction of similar principles, parting ways with liberal individualism. 
In other words, there are some surprising but not accidental connections between 
Bulgarian, Italian, and US law, which often find themselves in different, suppos-
edly unrelated groups in comparative taxonomies. 

38 On the intellectual life in legal academia prior to communism and the subsequent purges, 
see Petko Venedikov, Memories (2nd edition, Sibi 2018).

39 On his biography, see Giovanni Chiodi, ‘Filippo Vassalli’ in Enciclopedia italiana di 
scienze, lettere ed arti. Il contributo italiano alla storia del pensiero – Diritto (Treccani 2012) 
563-567.

40 Ibid.
41 William Twining, Karl Llewellyn and the Realist Movement (2nd edition, Cambridge Uni-

versity Press 2012) 271.
42 Ibid 300. 
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4.1. INTELLECTUAL MILIEUS IN CLOSE PROXIMITY

Dikov, Vassalli, and Llewellyn belonged to the same generation – they were 
born, respectively, in 1895, 1885, and 1893. Dikov was the key authority in com-
mercial and civil law in Bulgaria in the 1920s and 1930s and even served as the 
Dean of the Law Faculty of Sofia University, the most important law faculty in 
Bulgaria. Vassalli was a leading authority in civil law who served as the Dean of 
the Law Faculty at ‘La Sapienza’ University in Rome, one of the best law faculties 
in Italy. Llewellyn is one of the fathers of American legal realism who taught at 
the Columbia Law School and, subsequently, at the University of Chicago Law 
School. 

What is even more interesting, however, is that the three of them seem to 
have exchanged ideas with intellectual circles in close proximity. Dikov was well 
acquainted with German scholarly writing. He defended his PhD in law at the 
University of Göttingen in 1922.43 He followed and analysed the developments 
in German law with great interest even after his return to Bulgaria.44 Dikov also 
maintained a close relationship with Italian scholars – he published articles in 
Rivista internazionale di filosofia del diritto,45 which was edited by Giorgio del 
Vecchio, a leading authority at ‘La Sapienza’ University in Rome.

In turn, in 1930 Vassalli was appointed as a professor at the University of 
Rome after an impressive career at other faculties.46 He had actively been work-
ing on drafting Italian legislation since 1918.47 As visible from the sources he 
cites in his work and as accounted by contemporary Italian scholarship, he was 
well acquainted with German literature.48 It should be noted that Vassalli was 
involved in the work of the International Institute for the Unification of Law 
(UNIDROIT) in Rome.49

Llewellyn, on the other hand, was a visiting professor in Leipzig for two aca-
demic years – 1928-1929 and 1930-1931 during which he immersed himself in 
the writings of German scholars.50 He befriended Ernst Rabel who invited him to 

43 Das Institut des Strohmannes (die vorgeschobene Person) im bürgerlichen Rechte (Doc-
toral Thesis, Göttingen 1922).

44 See Lyuben Dikov and Julius Wilhelm Hedemann, Die Neugestaltung des deutschen bür-
gerlichen Rechts (Duncker & Humblot 1937); Lyuben Dikov, ‘Die Abänderung von Verträgen den 
Richter’ in Hedemann-Festschrift (Jena 1938). 

45 ‘Il Diritto civile dell’avvenire’ (1931) 11 Rivista internazionale di filosofia del diritto 
153-180; ‘Norma giuridica e volontà privata’ (1934) 14 Rivista internazionale di filosofia del di-
ritto 681-706. 

46 Chiodi, ‘Filippo Vassalli’ (n 39).
47 Ibid.
48 Ibid.
49 See Unification du Droit. Volume II (Unidroit 1951) 41-56; Unification du Droit. Volume 

III (Unidroit 1954) 18.
50 Michael Ansaldi, ‘The German Llewellyn’ (1992) 58 Brooklyn Law Review 705, 710-717.
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a meeting of the UNIDROIT Institute in 1932 to discuss the project of creating 
common principles of international sales law.51 

Mentioning these intellectual milieus seems important. Dikov, Vassalli, and 
Llewellyn were certainly confronted with different political realities in their own 
countries. However, as we will see below, they had an interest in similar topics 
and shared analogous concerns about the future of law. Maybe they were sim-
ply scholars of their time pondering similar issues? Or, maybe these intellectual 
exchanges paved the way for them to become scholars who shaped the time in 
their home jurisdiction? 

To prevent political speculations, it should be stressed that in totalitarian 
regimes scholars often bow to the regime to survive in their field – in both Bul-
garia and Italy there were purges. However, academics may rebel in subtle ways. 
With regard to Vassalli, for instance, it is known that he resisted some aspects of 
the fascist ideology even when drafting the ICC – he completely denounced fas-
cism afterwards.52 The same phenomenon was observed in Bulgaria post-1989 – 
those who bowed to the communist regime and criticised ‘bourgeois scholarship’ 
quickly altered their views.53

4.2 SIMILAR ANXIETIES ABOUT THE FUTURE OF LAW

Dikov, Llewellyn, and Vassalli shared similar concerns about the direction 
which law development had to take, including the necessity to part ways with lib-
eral individualism in view of a new reality of mass production. The three of them 
were keen on providing judges with more flexibility, so that they could advance 
the law in view of the concrete circumstances that they confronted.

4.2.1 CONTRACT AS PART OF A GREATER WHOLE

It is noteworthy that Dikov, Llewellyn, and Vassalli envisioned a contract as 
much more than an agreement/promise between parties – to this end, they studied 
the complex relationship between the whole (society), individuals, and contracts.

Dikov relied heavily on organic social theory, which views society as preced-
ing the individual in stark contrast to the premises of liberal individualism, to 
criticise the French Civil Code whose rules on obligations Bulgaria had initially 
borrowed in the 1892 LOC through the 1865 ICC.54 He argued that people were 

51 See Peter Winship, ‘Karl Llewellyn in Rome’ (1998) 3 Uniform Law Review 725-738. 
52 Chiodi (n 39).
53 Vassileva (n 19) 50-51.
54 See Lyuben Dikov, ‘The Evolution of Contract’ (1938) 33 Annuaire de l’Université de So-

fia 437. See also Lyuben Dikov and Julius Wilhelm Hedemann, Die Neugestaltung des deutschen 
bürgerlichen Rechts (Duncker & Humblot 1937); Dikov, ‘Die Abänderung von Verträgen den 
Richter’ (n 44); See also Radosveta Vassileva, ‘Contract Law and the Social Contract: Rethinking 
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dependent on each other just like the cells of an organism – thus contract was 
a legal relationship which could only exist within an organism and had to be ben-
eficial for the entire organism (the whole).55 When considering the relationship 
between law and morality in view of the French Civil Code and respectively the 
1892 LOC, Dikov asserted: 

The liberal individualism of our… private law… proclaims… a formal equality and 
freedom of labour, which allow the economically stronger party to impose its will 
on those who are free not to agree only if they are ready to die of hunger… Our law, 
heavily influenced by 18th   century philosophy, is incapable of soothing social ten-
sion… We need law which resolves social problems…56

In his work, he contended that the French Civil Code could not serve as 
‘a model for future civil law’57 and that scholars had to think of a new model, 
which, for him, had to be based on organic social theory.58

Vassalli’s criticism of liberal individualism was much subtler. In a famous 
essay,59 he explicitly admitted that he would not waste time to ‘attack’ individ-
ualism. Yet, ironically, he did. He clarified that such an attack was not necessary 
because scholars like Duguit had already recommended a “deeper considera-
tion for the social element, and above all, the problems affecting the working 
masses”.60 He also stressed that “social realities are transformed into judicial 
realities” which give ‘character’ to legal rules.61 In a subsequent article dedi-
cated to the motivation behind the 1942 ICC, he explicitly stated that one of the 
achievements of the document was to establish an ‘organic link’ between man and 
society, thus making a reference to organic social theory.62

Finally, Llewellyn shared Dikov’s anxiety about the mismatch between the 
classical liberal individualist model of contract and a modern society character-
ised by industrialisation and new forms of relationships. He explored the connec-
tion between law and social sciences, including sociology, also with the purpose 

Law Reform in the Field of Contract Law from the Perspective of Social Contract Theory’ (2016) 
11-III Pravni život 267-286.

55 Dikov, ‘The Evolution of Contract’ (n 54) 446. 
56 Lyuben Dikov, Morality and Law (Imprimerie de la Cour 1934) 15-16.
57 Dikov, ‘Il Diritto civile dell’avvenire’ (n 45) 164.
58 Ibid 160-180.
59 Filippo Vassalli, ‘Arte e vita nel diritto civile’ in Studi Giuridici. Vol. 2 (Foro Italiano 

1939) 450. 
60 Vassalli, ‘Arte e vita nel diritto civile’ (n 59) 451; Duguit was part of a movement along 

with Gény and Gounot advocating for contractual solidarity. On the social values of French law, 
see Delphine Sassolas, ‘Les valeurs sociales et le Code civil’ in Geneviève Pignarre (ed), Le droit 
des obligations d’un siècle à l’autre (Institut Universitaire Varenne 2016) 109-121. 

61 Vassalli, ‘Arte e vita nel diritto civile’ (n 59) 443.
62 Filippo Vassalli, ‘Motivi e caratteri della codificazione civile’ in Studi Giuridici. Volume 

III (Giuffrè 1960) 615.
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of defining the role of contract in society.63 In ‘What Price Contract? – An Essay 
in Perspective’, an article published in the same year as Dikov’s ‘Il Diritto civile 
dell’avvenire’ (cited above), Llewellyn highlights: 

Rules, technicalities, systematizations gain meaning… when their fragile beauty is 
seen – though imperfectly against the rich background of the Great Society.64 

He further asserts: 
Contract is of course not outside of, but a part of, anything that can be denominated 
“society”. The question is: what part does it play in the whole; and what effects flow 
from the part being played in that particular way.65 

His account seems to end on a rather negative note – to him, the “realiza-
tion of how far a law still built in the ideology of Adam Smith has been meshed 
into the new order of mass-production, mass-relationships” is “overwhelming”.66 
Yet, contract lawyers hold the key to readjustment.67 

4.2.2 THE ROLE OF THE JUDGE

Beyond the evolving relationship between society and contract law, Dikov, 
Vassalli, and Llewellyn were concerned about the nature of the rules of law and 
the essence of adjudication. 

Dikov argued for an instrumental approach towards legal rules. He contended 
that if a given rule led to unsatisfactory results which were not known or were 
not well thought out by the legislator, the judge should have the freedom to adjust 
the rule.68 He pondered the question of legal certainty, too. Dikov distinguished 
between static and dynamic certainty – in his view, the former implied that the 
law should be predictable while the latter suggested that judges should reach just 
outcomes. He contended that both types were necessary in a legal system and 
should not be seen in opposition.69 

In a more subtle manner, Vassalli also advocated for flexibility and consider-
ation of the facts: 

63 See, for instance, Karl Llewellyn, ‘What Price Contract? – An Essay in Perspective’ (1931) 
40 Yale Law Journal 704; Karl Llewellyn, ‘Law and the Social Sciences—Especially Sociology’ 
(1949) 62 Harvard Law Review 1286; Dikov, ‘Il Diritto civile dell’avvenire’ (n 45); Dikov, ‘Norma 
giuridica e volontà privata’ (n 44). 

64 Llewellyn, ‘What Price Contract? – An Essay in Perspective’ (n 63) 707. 
65 Ibid 716.
66 Ibid 751. 
67 Ibid. 
68 Lyuben Dikov, ‘The Essence of Adjudication’ in The Modification of Contracts by the 

Judge (first published 1923, Feneya 2010) 144.
69 See Lyuben Dikov, ‘The Social Equilibrium. “Static” and “Dynamic” Law’ (1939) 34 An-

nuaire de l’Université de Sofia 1-21.
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…a legal rule is not valuable by itself but for the literature and jurisprudence which 
promotes it: a civil code is just a point of departure for further development of [legal] 
thought.70 

He was particularly opposed to explicitly stipulating general principles of 
civil law in the ICC:

…the general principles of law go beyond the limits of a certain positive law… what 
matters is the recognition of their validity over time, space...71 

Finally, Llewellyn was sceptical of legal formalism and advocated for a case-
by-case approach72 – an attitude towards adjudication, which broadly character-
ises the American legal realist movement.73 He contended:

We have discovered that rules alone, mere forms of words, are worthless. We have 
learned that the concrete instance, the heaping up of concrete instances, the present, 
vital memory of a multitude of instances, is necessary in order to make any general 
proposition, be it rule of law or any other, mean anything at all. Without the concrete 
instances the general proposition is baggage, impedimenta, stuff about the feet.74

Similarly to Dikov, he was also concerned about the ‘illusion’ of legal cer-
tainty:

Rules guide, though they do not control, decision. The rule of the case or the code 
does lay its hand upon the future, though one finger or several may slip or shift po-
sition.75 

Overall, in different contexts, the three scholars were frustrated by the straight 
jacket of legal rules and insisted on the necessity for just outcomes in view of the 
facts and the stage of development of society. This stance seems in line with the 
view that contract is part of a greater whole rather than a mere agreement between 
contracting parties. 

4.3 ADVOCACY FOR SIMILAR PRINCIPLES AND RULES

Why would the personal backgrounds of scholars and the subject matter 
that they studied, including their criticism of liberal individualism, their calls to 

70 Vassalli, ‘Motivi e caratteri della codificazione civile’ (n 62) 631.
71 Vassalli, ‘Arte e vita nel diritto civile’ (n 59) 447.
72 ‘Overwhelming… is the conviction that broad forms of words are chaos, that only in close 

study of the facts salvation lies’ in Llewellyn, ‘What Price Contract? – An Essay in Perspective’ 
(n 63) 751.

73 See Kenneth Casebeer, ‘Escape from Liberalism: Fact and Value in Karl Llewellyn’ [1977] 
Duke Law Journal 671-703.

74 Karl Llewellyn, The Bramble Bush (Oceana Publications 1951) 12.
75 Karl Llewellyn, ‘Law and the Modern Mind: A Symposium’ (1931) 31 Columbia Law 

Review 82, 90.
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reconsider the relationship between contract and society, and their reflections on 
the role of the judge, be relevant for this discussion? 

Below we will see that Dikov, Llewellyn, and Vassalli seem to have promoted 
similar substantive changes in values, albeit to a different degree and in very dif-
ferent contexts, in the legislation of their jurisdictions. This is important because, 
prior to these paradigmatic shifts, US, Italian, and Bulgarian law had imbibed, 
albeit in different ways, the values of liberal individualism. In this light, Dikov, 
Llewellyn, and Vassalli paved the way to embracing principles which depart from 
the spirit of liberal individualism and the sacred principle of freedom of contract 
which dominated the 19th century. 

4.3.1 HARDSHIP

To avoid confusion at the start of discussion, it should be clarified that the 
doctrine of hardship is known under different names – impracticability in the US, 
supervening onerousness (onerosità sopravvenuta) in Italy, economic onerosity 
(stopanska neponosimost) in Bulgaria, imprévision in France, etc. 

At first glance, it is rather peculiar that the US, Italy, and Bulgaria are among 
the first countries to codify rules on hardship in contracts – respectively, in the 
UCC, the 1942 ICC, and Bulgaria’s 1950 LOC. In stark contrast, leading conti-
nental jurisdictions codified this principle much later. For instance, while German 
judges are known to be the first ones to address instances of supervening onerous 
performance by relying on scholarly theories in the aftermath of World War I, 
a concrete rule made its way to the German Civil Code only after the reform of 
2001.76 Similarly, while the doctrine of imprévision appealed to French scholars 
in the interwar period, it was permanently enshrined into legislation only after the 
2016 reform of the French Civil Code.77

It is well known that Llewellyn drafted Section 87 of the Revised Sales Act, 
incorporated as Section 2-615 of the UCC, which recognises impracticability in 
the contracts of sale.78 Moreover, it has been pointed out that he used the term 
impracticability purposefully to distinguish the principle from the common law 
doctrines of frustration and impossibility and to reflect commercial reality – for 
him, the widespread use of force majeure clauses evidenced that parties were 
willing to excuse non-performance when performance had become too burden-

76 André Janssen and Reiner Schultze, ‘Legal Cultures and Legal Transplants in Germany’ 
(2011) 2 European Review of Private Law 225. 

77 Catherine Pédamon, ‘The Paradoxes of the Theory of Imprévision in the New French Law 
of Contract: A Judicial Deterrent?’ (2017) Amicus Curiae: Journal of the Society for Advanced 
Legal Studies 10-17.

78 William Hawkland, ‘The Energy Crisis and Section 2-615 of the Uniform Commercial 
Code’ (1974) 79 Commercial Law Journal 75, 77.
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some.79 It should be further noted that English courts seem to reason in the reverse 
– they encourage parties to distribute risk by themselves in force majeure clauses 
to enforce freedom of contract.80 To this day, English judges are reluctant to rec-
ognise a doctrine of impracticability. 

Vassalli had strong views about the doctrine of hardship, too – recent histori-
cal research has shown that he declared that Italy was on its way to embracing the 
principle of onerosità sopravvenuta as early as 1930.81 While Vassalli believed 
that legislation enacted ad hoc was better placed to address contractual imbal-
ances due to supervening events, he seems to have conceded to a general principle 
on hardship, as illustrated by Articles 1664 and 1467 of the ICC.82 

Dikov, on the other hand, consistently argued in favour of embracing the 
doctrine of economic onerosity in Bulgarian law – in his view, this principle 
reflected most clearly the transition from liberal individualism to an organic rela-
tionship between contract and society.83 In that light, it is not surprising that 
Bulgaria enacted a principle (Article 266, paragraph 2 of the LOC) addressing 
such instances in manufacturing contracts by copying Article 1664 of the ICC 
of 1942. Bulgaria adopted a general principle on hardship in 1996 (Article 307 of 
Bulgaria’s current Law on Commerce), but it has been argued that Dikov’s writ-
ings have played a key persuasive role in this regard.84

4.3.2 OPEN NORMS

It is certainly interesting that the UCC, the ICC, and the Bulgarian LOC pro-
vided judges with more open norms which allow for more flexibility, including 
a case-by-case approach. 

It has been asserted that Llewellyn was “primarily responsible for [UCC’s] 
adoption of a general obligation of good faith”.85 Certainly, this feature readily 
distinguishes US law from English law – English courts are consistently hostile 
to the notion of good faith.86 Furthermore, Llewellyn supported the inclusion of 

79 Jennifer Camero, ‘Mission Impracticable: The Impossibility of Commercial Impracticabi-
lity’ (2015) 13 University of New Hampshire Law Review 1, 18-20. 

80 McKendrick emphasises that this approach does not entail ‘the danger of becoming invo-
lved in making a new contract for the parties or imposing an outcome irrespective of their wishes’, 
Ewan McKendrick, ‘Force Majeure Clauses: The Gap between Doctrine and Practice’ in Andrew 
Burrows and Edwin Peel (eds), Contract Terms (2nd edition, Oxford University Press 2009) 239.

81 Giovanni Ferri, Filippo Vassalli O Il Diritto Civile Come Opera d’Arte (CEDAM 2002) 58. 
82 Ibid 58-62.
83 See Dikov, ‘Norma giuridica e volontà privata’ (n 45); Dikov, ‘The Evolution of Contract’ 

(n 54); Dikov, ‘Die Abänderung von Verträgen den Richter’ (n 44).
84 Vassileva (n 18) 90-93.
85 Paul MacMahon, ‘Good Faith and Fair Dealing as an Underenforced Legal Norm’ (2015) 

99 Minnesota Law Review 2051, 2060. 
86 While in Yam Seng v International Trade Corporation [2013] EWHC 111, Justice Leggatt 

recognised such principle albeit with a limited application (only in relational agreements), higher 
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Section 2-302 on unconscionability in the UCC, which permits the court to avoid 
a contract or strike out a clause, which results in a contractual imbalance.87 Once 
again this approach sits in stark contrast to English law – the English equitable 
doctrine of unconscionability specifically requires exploitative behaviour and 
impaired consciousness.88

Italian and Bulgarian law also saw the rise of a more palpable role of the principle 
of good faith. Article 1366 of the ICC explicitly requires that contracts be interpreted 
in good faith. Article 20 of the LOC, which draws upon the rules of contractual 
interpretation in the ICC, also introduced good faith as a principle of contractual 
interpretation to Bulgarian law.89 This development is notable because good faith 
was not a principle of contractual interpretation in the original version of the French 
Civil Code which Italy and Bulgaria had borrowed.90 The ICC and the LOC also 
imposed a requirement for negotiations to be conducted in good faith, thus departing 
from the spirit of the original French Civil Code.91 In France, such a requirement was 
introduced only after the 2016 reform of the law of obligations.92 Italian and Bul-
garian law also saw the development of rules promoting the substantive fairness of 
transactions by giving judges powers to modify contracts under certain conditions. 
The most powerful example is surely the principle on hardship mentioned above. 

Once again, these interesting shifts in contractual values (from prioritising 
freedom of contract to giving precedence to principles promoting substantive 
fairness) can be better understood if one considers the role of scholars in advanc-
ing legal change. It has been pointed out, for instance, that Vassalli was person-
ally committed to infusing the ICC with the principle of good faith.93 By contrast, 
Dikov’s views were much more radical – he was convinced that organic social 
theory had redefined the notion of contract and this in itself gave prerogatives 
to the judge to promote fairness which could not exist in the framework of lib-
eral individualism.94 Dikov’s students, however, who are suspected of drafting the 
LOC adopted views which were closer in spirit to Vassalli’s convictions – Ivan 
Apostolov, for instance, was indeed a proponent of giving larger precedence to 
good faith.95

instances have not shown much sympathy to the idea. See Chris Nillesen, ‘Keeping the Faith’ 
(25 March & 1 April 2016) New Law Journal 12-13.

87 See Arthur Allen Lef, ‘Unconscionability and the Code: The Emperor’s New Clause’ 
(1967) 115 University of Pennsylvania Law Review 485-559. 

88 Boustany v Pigott (1995) 69 P & CR 298, 303.
89 Vassileva (n 19) 79-81.
90 See former Articles 1156-1164.
91 Article 1337 of the ICC; Article 12 of the LOC. 
92 Compare former Article 1134 of the French Civil Code to its current Article 1104.
93 Chiodi (n 39). 
94 Dikov, ‘The Evolution of Contract’ (n 54).
95 See Ivan Apostolov, The Law of Obligations: General Part (3rd ed., Bulgarian Academy 

of Sciences 1990).
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5. CONCLUSION

The classical theory of legal families as well as modern attempts for compara-
tive taxonomies traditionally group East European jurisdictions together because 
they overfocus on their communist experience. The assumptions imposed by 
these typologies close off promising avenues of comparative studies into East 
European legal systems. To this day, the patterns of legal change – the intricate 
ways in which law evolves – are largely under-researched, possibly because of the 
disconnect between comparative law and legal history and because of the political 
assumptions which taint comparative law as a discipline. 

It is often forgotten that legal change is induced by small groups of individuals 
who are often scholars. Learning more about their backgrounds, influences, and 
the intellectual circles to which they belonged and paying more attention to the 
views they expressed in academic writing may hold the key to a more in-depth 
understanding of the evolution of the law. Such inquiries may also expose lit-
tle-known connections between legal systems which, according to comparative 
taxonomies, have little or even nothing in common. 

This article built upon earlier work in which I exposed a paradox – namely, 
that the Bulgarian LOC of 1950 is heavily inspired by Book IV of the ICC of 1942. 
It argued that in the same historical period, Bulgarian, Italian, and US law experi-
enced paradigmatic shifts in values, which can be better appreciated if one delves 
into the biographies and research interests of the scholars who played an important 
role in facilitating them – Lyuben Dikov, Filippo Vassalli, and Karl Llewellyn. 
The changes advocated by these scholars illustrate a tendency to bridge the gap 
between the law and an industrialised society, respectively in three very different 
political environments, and to ensure the longevity of law by providing judges 
with mechanisms to adapt to the local commercial reality. While certainly many 
other scholars have left their marks on these jurisdictions’ laws, undeniably one 
can find noteworthy connections between Llewellyn, Vassalli and Dikov, which 
provide food for thought for those interested in comparisons, which transcend the 
stigmas of mainstream comparative taxonomies.

It has been contended that “…the most important and true mission of compar-
ative law and comparative legal studies is to inspire the curious mind, ever search-
ing to understand more”.96 If indeed meaningful understanding is the main goal of 
these disciplines, future research should attempt to correct simplistic assumptions 
and generalisations rather than propel them. One may suspect that the connec-
tion between Bulgarian, Italian, and US law is not an isolated case – substantive 
research may showcase the less-known patterns of legal change and shed more 
light on the decisive role of legal scholars in conditioning the evolution of the law. 

96 Esin Örücü, ‘Comparative Motley: Offerings from a Comparative Lawyer’ (2022) 2 
Critical Analysis of Law 8:2 (2021) 1, 11.
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INTRODUCTION

As the United Nations data1 indicates, currently 55% of the world’s pop-
ulation lives in urban areas. This number is projected to rise to 66% in 2050. 
This trend is also present in Poland, ranking among the 30 countries out of 233 
in which the rural population will decrease by at least 30% between 2018 and 
2050.2 In Poland in 2022, approximately 60% of the population lived in cit-
ies.3 The movement of people to cities constitutes a major challenge for public 
administrations managing cities. The literature4 indicates that social, resource 
and climate challenges are emerging as a result of the intensification of urbani-
sation processes. This phenomenon therefore raises problems and challenges on 
many levels, such as development, transport, public services and climate.

One urban planning concept – the smart city concept (in Polish, miasto 
inteligentne) – can provide a remedy for this situation. Its defining feature is 
the prevalence of innovation processes, a sequence of activities leading to the 
production of new and improved products, processes and systems. In such an 
urban environment, various systems work together: energy management, water, 
greenery, lighting, traffic, sewerage, resident services, monitoring and Internet 
of Things.

A smart city is defined as a city managed with the support of technology, 
where residents and businesses have simple access to all the information and por-

1 United Nations, Department of Economic and Social Affairs, World Urbanization Prospects. 
The 2018 Revision, New York 2019, p. XIX, https://desapublications.un.org/publications/2018-re-
vision-world-urbanization-prospects (accessed 15 March 2023).

2 United Nations, Department of Economic and Social Affairs, World Urbanization 
Prospects. The 2018 Revision, New York 2019, pp. 46-47, https://desapublications.un.org/
publications/2018-revision-world-urbanization-prospects (accessed 15 March 2023).

3 Główny Urząd Statystyczny, Ludność. Stan i struktura oraz ruch naturalny w przekroju 
terytorialnym w 2022 r. Stan w dniu 30 czerwca (Statistics Poland, Population. Size and struc-
ture and vital statistics in Poland by territorial division in 2022. As of 30 June), Warszawa 
2022, https://stat.gov.pl/en/topics/population/population/population-size-and-structure-and-vi-
tal-statistics-in-poland-by-territorial-division-in-2022-as-of-30-june-2022,3,32.html (accessed 
15 March 2023).

4 A. Baranowska, D. Dylewski, Warszawa – miasto inteligentne. Ocena poziomu wyko-
rzystania technologii informacyjno-komunikacyjnych w ujęciu koncepcji smart city w m.st. War-
szawa, (in:) A. Hyrlik, D. Dylewski, S. Traczyk, Miasta XXI wieku – wybrane zagadnienia, Łódź 
2021, p. 30.
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tals they need.5 Synonyms for the term smart city are: intelligent city,6 knowl-
edge city,7 creative city,8 sustainable city,9 digital city,10 or wired city.11

As indicated in the doctrine,12 the idea of the smart city involves a funda-
mental reorganisation of administration in public space. We are moving towards 
a public administration as an intelligent organisation.13 However, will we find 
a legal basis for the establishment of smart cities in the Polish legal system? What 
is the legal definition of a smart city? What is a smart city for the Polish legis-
lator? How are smart cities being measured? Are smart cities even present in 
Poland? I will try to answer these research questions in my article, showing the 
concept of smart cities from a legal science perspective.

 5 M. Ganczar, Data Governance Act – wyzwania dla samorządu terytorialnego, (in:) K. Ma-
łysa-Sulińska, M. Stec Mirosław (ed.), Wspólnotowy wymiar samorządu terytorialnego. Rzeczywi-
stość a oczekiwania, Wolters Kluwer Polska 2022; compare M. Muraszkiewicz, Ku nowej utopii, 
ku inteligentnym miastom, (in:) D. Gotlib, R. Olszewski (ed.), Smart city. Informacja przestrzenna 
w zarządzaniu inteligentnym miastem, Warszawa 2016, pp. 18–19.

 6 C. Harrison, B. Eckman, R. Hamilton, P. Hartswick, J. Kalagnanam, J. Paraszczak et 
al., Foundations for Smarter Cities, Journal of Research and Development 2010, Vol. 54 (4), 
pp. 350-365.

 7 F.J. Carrillo, Capital Cities: A Taxonomy of Capital Accounts for Knowledge Cities, Jour-
nal of Knowledge Management 2004, Vol. 8 (5), pp. 28-46.

 8 P. Hall, Creative Cities and Economic Development, Urban Studies 2000, Vol. 37 (4), 
pp. 639-649; R. Florida, The Rise of the Creative Class: And How It’s Transforming Work, Leisure, 
Community, and Everyday Life. Basic Books, New York 2002.

 9 A. Sobol, Inteligentne miasta versus zrównoważone miasta, “Studia Ekonomiczne. Ze-
szyty Naukowe Uniwersytetu Ekonomicznego w Katowicach” 2017, No. 320, pp. 76–78.

10 G.S. Yovanof, G.N. Hazapis, An Architectural Framework and Enabling Wireless Tech-
nologies for Digital Cities & Intelligent Urban Environments, Wireless Personal Communications 
2009, Vol. 49 (3), pp. 445-463.

11 A. Augustyn, Zrównoważony rozwój miast w świetle idei smart city, Białystok 2020, 
p. 80; compare T. Nam, T. A. Pardo, Conceptualizing Smart City With Dimensions of Technolo-
gy, People, and Institution, Proceedings of 12th Annual International Digital Government Rese-
arch Conference: Digital Government Innovation in Challenging Times, ACM New York 2011, 
p. 28; S. Dirks, M. Keeling, J. Dencik, How smart is your city, IBM Institute for Business Value, 
New York 2009, pp. 4–10; S. Alawadhi, A. Aldama Nalda, H. Chourabi, J. R. Gil-Garica, S. Leung, 
S. Mellouli, Building understanding of Smart City initiatives, Proceedings of 11th IFIP WG 8.5 
International Conference, EGOV 2012 Kritinsandv 2012, pp. 40–54.

12 G. Szpor, Jawność i jej ograniczenia. Tom I. Idee i pojęcia, Legalis 2016; ISO/IEC JTC 1, 
Information technology. Internet of Things, Preliminary Report 2014, ISO 2014; compare S. Pią-
tek, Telekomunikacja a Internet rzeczy, (in:) G. Szpor (ed.), Internet rzeczy. Bezpieczeństwo 
w Smart city, Warszawa 2015, pp. 21–32; J. Olbrycht, Idea Smart city, (in:) G. Szpor (ed.), Internet 
rzeczy. Bezpieczeństwo w Smart city, Warszawa 2015, pp. 85-88.

13 J. Boć, Ku administracji publicznej jako organizacji inteligentnej, (in:) A. Dębicka, 
M. Dmochowski, B. Kudrycka (ed.), Profesjonalizm w administracji publicznej, Białystok 2004.
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2. HISTORICAL BACKGROUND OF THE SMART CITY AND ITS 
DOCTRINAL APPROACH

The smart city is a relatively new concept. It constitutes a variant of the 
post-industrial (post-manufacturing) city, which replaced the 18th century indus-
trial city. That is where the population began to migrate in search of work in the 
developing industry. This model was replaced in the 1970s by a post-industrial 
model in which factories had given way to culture and its promotion.14 The pro-
gramme objectives of the urban policy of the post-industrial city include: sustain-
able development, reurbanisation,15 recycling of spatial and building resources, 
and social integration.16 A characteristic feature of the post-industrial city is 
the dominance of the service sector as opposed to the significant role of industry 
found in industrial cities. The factor most strongly affecting industrial cities is 
globalisation.17

The term ‘smart city’ itself was first used by David V. Gibson, George Koz-
metsky and Raymond W. Smilor in the 1992 publication The Technopolis Phe-
nomenon Smart Cities, Fast Systems, Global Networks in reference to smart 
buildings and smart offices.18 

At the origin of the smart city concept is the search for the concept of the ideal 
city – one that, while retaining the benefits of urbanisation, would eliminate the 
negative effects. Such a city grows intelligently (smart growth), limiting urban 
sprawl.19 

14 A. Korenik, Smart cities. Inteligentne miasta w Europie i Azji, Warszawa 2019, p. 15; widely 
A. Billert, Miasta w postindustrialnej Europie i w kleszczach polskiej transformacji, (in:) P. Filar, 
P. Kubicki, Miasto w działaniu. Zrównoważony rozwój z perspektywy oddolnej, Warszawa 2012, 
pp. 57-89.

15 Reurbanisation is a phase of urbanisation, or the process of urban development. The pha-
ses that constitute the so-called city life cycle model – according to Leo von Klaassen – are: preur-
banisation, suburbanisation, desurbanisation, reurbanisation. In preurbanisation, there is a con-
centration of people in the city, the population rate of the central area is much faster than that of 
its surroundings. In suburbanisation, a suburban zone is developing. In disurbanisation, the inner 
city is deconcentrated and the population is moving to towns and rural areas. In the reurbanisation 
phase, inner city areas are revitalised through revitalisation; A. Korenik, Smart cities. Inteligentne 
miasta w Europie i Azji, Warszawa 2019, pp. 11-12; J. Zasina, Reurbanizacja w świetle dotychcza-
sowych badań nad miastami europejskimi, “Studia Miejskie” Vol. 20 (2015), pp. 158-159.

16 A. Billert, Założenia, modele i planowanie polityki rozwoju miast. Próba konfrontacji 
dwóch światów jednej Unii Europejskiej, (in:) K. Derejski, J. Kubera, S. Lisiecki, R. Macyra (ed.), 
Deklinacja odnowy miast, Z dyskusji nad rewitalizacją w Polsce, Poznań 2012, p. 29.

17 A. Korenik, Smart cities. Inteligentne miasta w Europie i Azji, Warszawa 2019, p. 17.
18 D.V. Gibson, G. Kozmetsky, R.W. Smilor, The Technopolis Phenomenon: Smart Cities, 

Fast Systems, Global Networks, Boston 1992, p. 92.
19 A. Augustyn, Zrównoważony rozwój miast w świetle idei smart city, Białystok 2020, 

pp. 79-80.
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The literature20 highlights the difficulties in defining the concept of a smart city. 
Interestingly, as representatives of the doctrine21 rightly point out – the problem with 
defining the content of the smart city concept is not – as is usually the case – in the 
lack of definitions, but in their excess.22 Its interdisciplinary nature is pointed out 
above all. It concerns urban planning and urban development but also fields such as 
social sciences, energy, environment, transport, innovation or e-government.23

The concept of ‘smart cities’ is subject to debate, it is changing and is not 
framed in a homogeneous way. Its understanding depends on the geopolitical 
context and the specific issues arising in individual countries or of interest to 
various institutions.24 

There is no single, generally accepted definition of the smart city concept. 
Historically, the degree to which technology has been used in the operation of 
cities has been the main consideration in defining it. Nowadays, apart from this 
element, this model of the city is based on human capital, friendliness to inhab-
itants and assistance in solving major social problems such as poverty, unemploy-
ment or the social marginalisation of the poor and the disabled (social exclusion).25

In a smart city, human capital, social capital and the Information and Commu-
nication Technologies (ICT) infrastructure are created and combined to generate 
greater and more sustainable economic development and a better quality of life26. 

20 A. Augustyn, Zrównoważony rozwój miast w świetle idei smart city, Białystok 2020, p. 80.
21 A. Chrisidu-Budnik, J. Przedańska, Smart city projects - mechanizmy implementacji idei 

inteligentnego miasta, “Samorząd Terytorialny” 2018, No. 11.
22 Overview of smart cities concepts compare A. Korenik, Smart cities. Inteligentne miasta 

w Europie i Azji, Warszawa 2019, pp. 19-20; N. Komnimos, L. Mora, Exploring the Big Picture of 
Smart City Research, pp. 36-39, https://www.researchgate.net/publication/319598847_Exploring_
the_Big_Picture_of_Smart_City_Research/link/5f8a94f0299bf1b53e2c44ad/download (accessed 
17 April 2023).

23 M. Kidyba, Smart metropolia, (in:) B. Dolnicki (ed.), Organizacja i funkcjonowanie aglo-
meracji miejskich, Wolters Kluwer Polska 2018.

24 M. Stębelski, A. Szafrański, P. Wojciechowski, Miasto zrównoważone w Agendzie 2030, 
(in:), M. Stębelski, A. Szafrański, P. Wojciechowski (ed.), Zrównoważone miasto. Stan faktyczny 
i wyzwania prawne realizacji Agendy 2030, Legalis 2022.

25 A. Augustyn, Zrównoważony rozwój miast w świetle idei smart city, Białystok 2020, p. 80; 
M. Sitarski divides the concept under discussion in relation to people with disabilities into a va-
riation of the so-called hard smart city and the so-called soft smart city. In the first, assistance is 
provided to them only in the technological field (e.g. increasing infrastructural efficiency). In the 
second variety there is a focus on social issues; M. Sitarski, Inkluzja niepełnosprawnych w sys-
temie edukacji szkolnej, (in:) M. Stębelski, A. Szafrański, P. Wojciechowski (ed.), Zrównoważone 
miasto. Stan faktyczny i wyzwania prawne realizacji Agendy 2030, Legalis 2022; P. Tota, Miasto 
inteligentne – miasto dostępne. Nowoczesne technologie miejskie w kontekście projektowania uni-
wersalnego, “Środowisko Mieszkaniowe” 2017, No. 19, p. 5.

26 M. Stębelski, A. Szafrański, P. Wojciechowski, Miasto zrównoważone w Agendzie 2030, 
(in:), M. Stębelski, A. Szafrański, P. Wojciechowski (ed.), Zrównoważone miasto. Stan faktycz-
ny i wyzwania prawne realizacji Agendy 2030, Legalis 2022; widely F. Russo, C. Rindone, P. Pa-
nuccio, The process of smart city definition at an EU level, Conference: Sustainable City 2014, 
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The aim of the smart city is to make life in cities better, more efficient, environ-
mentally friendly and easier for people.27 In other words, the implementation of 
the smart city concept aims to achieve sustainable development.28 Smart cities are 
therefore framed as urban spaces based on new innovative technologies and con-
cepts of sustainable development. The reorganisation of traditional spaces usually 
refers to the concentration of pro-development activities in previously intensively 
used areas that have now largely lost their function. This applies to industrial 
estates, former factory sites, post-military sites, etc. It allows previously degraded 
spaces to be used, giving them new functionality.29

Most often, the concept of a smart city is associated with cities that use a vari-
ety of innovative technology-based initiatives to increase the efficiency of urban 
service delivery, thereby increasing the overall competitiveness of the commu-
nity.30 Smart cities are characterised by innovation that dominates traditional 
urban functions such as work, leisure, housing and transport.31

The creation of smart cities involves the comprehensive large-scale application 
of the Internet of Things to a number of interrelated areas of urban functioning 
(e.g. traffic control, connectivity, security, provision of utilities and services).32

R. Mędrzycki33 takes an interesting approach to the concept of the smart 
city, ’dividing’ it into the concepts of ‘smart’ and ‘city’. The first refers to things 
that use computer technology to make it more efficient. The advanced features 
of the device make it smart so that in addition to the primary function of the 
device, other functions appear. A smartphone, for example, is no longer just used 
for making calls and sending short text messages, but also as a tool for accessing 
the internet, a router or a source of entertainment. In the smart city, life becomes 
efficient and existing devices acquire new functions. For example, a street lamp 
increases its light intensity depending on darkness or the phase of the moon, 
or a bus shelter becomes a place for free internet access. The Author refers the 

Volume: 191, p. 2, https://www.researchgate.net/publication/269030924_The_process_of_smart_
city_definition_at_an_EU_level (accessed 20 March 2023).

27 T. Świętnicki, M. Jakubik, Nowe technologie w koncepcji inteligentnego miasta, “PNT” 
2022, No. 3, pp. 21-22.

28 M. Bień, W. Jarczewski, B. Piziak, Urban Lab. Narzędzie poprawy jakości życia miesz-
kańców miast zgodnie z ideą „smart city”, Warszawa–Kraków 2020, p. 14.

29 M. Dacko, M. Jakubik-Grzybowska, I. Łącka, A. Malkowski, A. Oleńczuk-Paszel, A. Płon-
ka, M. Śpiewak-Szyjka, Ochrona środowiska i przyrody – wybrane aspekty prawne i ekonomiczne 
dotyczące JST, Legalis 2020.

30 OECD, Smart Cities and Inclusive Growth, Building on the outcomes of the 1st OECD Ro-
undtable on Smart Cities and Inclusive Growth, OECD 2020, pp. 8-13, https://www.oecd.org/cfe/
cities/OECD_Policy_Paper_Smart_Cities_and_Inclusive_Growth.pdf (accessed 17 March 2023).

31 M. Sokołowicz, J. Zasina, Sektor kultury jako czynnik transformacji miasta przemysłowego 
w kierunku miasta kreatywnego i inteligentnego? Przykład łodzi “AUL FO” 2016, No. 4 (324), p. 6.

32 M. Mostowik, Ochrona danych osobowych w Internecie rzeczy w prawie UE, Legalis 2022.
33 R. Mędrzycki, „Zielona fala” na drogach smart city, (in:) G. Szpor (ed.), Internet rzeczy. 

Bezpieczeństwo w Smart city, Warszawa 2015, pp. 21–32.
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concept of cities to the definition in Article 2(3) of the Act of 29 August 2003 on 
official names of towns and physiographic objects.34 According to that definition, 
a city is a settlement unit with a predominantly compact built-up area and non-ag-
ricultural functions, which either has city rights or the status of a city granted in 
accordance with separate regulations.

The doctrine distinguishes both approaches to the smart city, its models and 
generations, and identifies its characteristics. The four basic approaches defining 
the smart city concept identified in the literature35 are: smart technology in the 
city; smart people in the city; smart collaboration in the city; combinations of 
smart technology, smart people and smart collaboration in the city.

In other terms,36 there are four smart city models. The first is custom-built 
for local authorities by external companies that provide the technology, mobile 
applications and security for the integrated network. In the second model, free 
software is provided to residents to allow them to use smart technology (spon-
sored smart city). The third model is based on a bottom-up structure of creating 
the conditions for the development of technologies to facilitate urban life by the 
citizens themselves, similar to building an urban open technology environment – 
free software (resilient smart city). The fourth model uses bottom-up, open-access 
technology solutions (common-based smart city).

Generations of smart cities are also distinguished in the literature.37 In the 
first generation, advanced technologies take a primary role, but the solutions 
offered are not matched to the diverse characteristics of cities. In the second gen-
eration, an important role is played by the city authorities who are the active party 
and seek the best-performing solutions. In the third generation, the city’s residents 
take the initiative, proposing new solutions. Their ideas, expressed in the form of 
needs and expectations, are translated by high-tech providers into implementable 
projects. Here, the city authorities have a role as an assistant, observer or facilita-
tor in the communication process.

Local government administration has a special role in the smart city concept. 
It is seen as an important catalyst for improving the quality of service processes for 
residents in terms of environmental protection, among other things, and as a player 
responsible for finding a balance between urbanisation processes and the consump-

34 Consolidated text, Journal of Laws of 2019, item 1443, as amended.
35 A. Chrisidu-Budnik, J. Przedańska, Smart city projects - mechanizmy implementacji idei 

inteligentnego miasta, “Samorząd Terytorialny” 2018, No. 11, pp. 5-14.
36 G. Blicharz, T. Kisielewicz, Prawne aspekty zarządzania common wobec technicznych 

wyzwań rozwoju smart city, „Forum Prawnicze” 2017, No. 1, pp. 48-49.
37 A. Bitkowska, K. Łabędzki, Koncepcja inteligentnego miasta – definicje, założenia, ob-

szary, „Marketing i Rynek” (“Journal of Marketing and Market Studies”), Vol. XXVIII 2021, 
No. 2, p. 5; M. Bień, W. Jarczewski, B. Piziak, Urban Lab. Narzędzie poprawy jakości życia 
mieszkańców miast zgodnie z ideą „smart city”, Warszawa–Kraków 2020, p. 15; B. Cohen, The 
3 generations of smart cities. Inside the development of the technology driven city, https://www.
fastcompany.com/3047795/the-3-generations-of-smart-cities (accessed 17 April 2023).
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tion of natural resources. The concept discussed here is dominated by a relational 
approach in which the issue of creating cross-sectoral relationships has a central 
role. “They support innovative and unique public service delivery solutions”.38

On the other hand, according to the representatives of the doctrine,39 the 
characteristics of the smart city are:

– smart economy, an economy that is highly productive and technologi-
cally advanced through the use of Information and Communication Tech-
nologies (ICT), developing new products and services, and new business 
models; encouraging the establishment of local and global links and the 
international exchange of goods, services and knowledge;

smart mobility, integrated transport and logistics systems using mainly clean 
energy;

– smart environment – which is economical with natural resources, aiming 
to increase the use of renewable energy sources; which controls electricity 
grids, water supply networks, street lighting and other public services so as 
to optimise the environmental and financial cost of their operation; which 
measures, controls and monitors pollution continuously; which renovates 
buildings to reduce their energy consumption;

– smart people, which is made possible by social diversity, tolerance, creativ-
ity and commitment;

– smart living, meaning safe and healthy living in a city with a rich cultural 
and residential offer, providing wide access to ICT infrastructure for life-
styles, behaviour and consumption;

– smart governance, in which public participation in decision-making, 
including decisions of a strategic nature, transparency of operation, quality 
and accessibility of public services, smart public management to organise 
and integrate the other elements of the smart city that have an important 
role to play.

38 A. Chrisidu-Budnik, J. Przedańska, Smart city projects – mechanizmy implementacji in-
teligentnego miasta, “Samorząd Terytorialny” 2018, No. 11, pp. 5 et seq.; A. Chrisidu-Budnik, Ba-
riery w wyłonieniu partnera współpracy międzysektorowej, (in:) J. Zimmermann (ed.), Pogranicze 
prawa administracyjnego, Wolters Kluwer Polska 2019.

39 T. Świętnicki, M. Jakubik, Nowe technologie w koncepcji inteligentnego miasta, “PNT” 
2022, No. 3, pp. 21-22; these areas are also indicated by C. Manville et al., Maping Smart Cities 
in the EU, Study, Directorate General for Internal Policies, Policy Department A: Economic and 
Scientific Policy, January 2014, pp. 26-27; as well as by researchers from the Vienna University of 
Technology (TUWIEN, Technische Universität Wien), European Smart Cities 4.0 (2015), https://
www.smart-cities.eu/ (accessed 29 March 2023); R. Giffinger, C. Fertner, H. Kramar, R. Kalasek, 
N. Pichler-Milanovic, E. Meijers, 2007, Smart cities – ranking of european medium-sized cities, 
Vienna University of Technology; https://www.smart-cities.eu/download/smart_cities_final_re-
port.pdf (accessed 18 April 2023), A. Sobol, Inteligentne miasta versus zrównoważone miasta, 
“Studia Ekonomiczne. Zeszyty Naukowe Uniwersytetu Ekonomicznego w Katowicach” 2017, 
No. 320, pp. 76–78; J. Mielczarek-Mikołajów, Zrównoważony transport w kontekście zarządzania 
metropoliami, „Samorząd Terytorialny” 2021, No. 7-8, pp. 162-173.
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3. LEGAL DEFINITION OF THE SMART CITY

The literature40 emphasises that the smart city concept is not a legal term. 
However, references to the concept are discernible internationally, most notably 
in the United Nations’ 2012 document “The Future We Want”, summarising the 
UN Conference on Sustainable Development Rio+20.41 In point 66 of this doc-
ument, states have committed “to adopt a smart city approach by exploiting the 
opportunities offered by digitalisation, green energy and technology, as well as 
innovative transport technologies, thus providing citizens with more environmen-
tally friendly choices and stimulating sustainable economic growth, and enabling 
cities to achieve improvements in service delivery”.42

In September 2015, the UN General Assembly adopted the document ”Trans-
forming our world: the 2030 Agenda for Sustainable Development”.43 Its objec-
tive 11 targets cities and human settlements to be made ”safe, stable, sustainable 
and inclusive”. According to Agenda 2030, the ‘smartness’ of a city – understood 
as its use of new information and communication technologies (ICT – Informa-
tion and Communication Technologies) – is one of the components of a smart 
city – a sustainable city.44 

In the countries of the European Union, the European Commission’s 2010 
Communication “Europe 2020: A strategy for smart, sustainable and inclusive 
growth” is indicated above all as the basis for creating and supporting the devel-
opment of smart cities.45 In this communication, the Commission set out three 
mutually interlinked priorities: smart growth – developing an economy based on 
knowledge and innovation; sustainable growth –promoting a more resource-effi-

40 G. Blicharz, T. Kisielewicz, Prawne aspekty zarządzania common wobec technicznych 
wyzwań rozwoju smart city, “Forum Prawnicze” 2017, No. 1, p. 54.

41 The Future We Want, Outcome document of the United Nations Conference on Susta-
inable Development, Rio de Janeiro 2012, p. 14; https://sustainabledevelopment.un.org/content/
documents/733FutureWeWant.pdf (accessed 20 March 2023).

42 Recalled for M. Świderska, Transport publiczny w zrównoważonych miastach, (in:) M. Stę-
belski, A. Szafrański, P. Wojciechowski (ed.), Zrównoważone miasto. Stan faktyczny i wyzwania 
prawne realizacji Agendy 2030, Legalis 2022.

43 https://sdgs.un.org/2030agenda (accessed 20 March 2023).
44 Widely A. Baranowska, D. Dylewski, Warszawa – miasto inteligentne. Ocena poziomu 

wykorzystania technologii informacyjno-komunikacyjnych w ujęciu koncepcji smart city w m.st. 
Warszawa, (in:) A. Hyrlik, D. Dylewski, S. Traczyk, Miasta XXI wieku – wybrane zagadnienia, 
Łódź 2021, p. 30.

45 Communication from the European Commission of 3 March 2010. “Europe 2000: A stra-
tegy for smart, sustainable and inclusive growth”, CELEX No. 52010DC2020; widely F. Russo, 
C. Rindone, P. Panuccio, The process of smart city definition at EU level, https://www.research-
gate.net/publication/269030924_The_process_of_smart_city_definition_at_an_EU_level (acces-
sed 20 March 2023).
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cient, greener and more competitive economy; and inclusive growth – fostering 
a high-employment economy delivering social and territorial cohesion.

Based on the above Communication, the European Commission is support-
ing the European Innovation Partnership on Smart Cities and Communities 
(EIP-SCC) bringing together cities, industry, small or medium-sized enterprises, 
banks, research and other actors in the field of smart cities. Their common aims 
are to improve citizens’ quality of life, increase the competitiveness of European 
cities and industry, and reach European energy and climate targets.46

On its website, the European Commission defines a smart city as a place 
where traditional networks and services are made more efficient with the use 
of digital and telecommunication technologies, for the benefit of its inhabitants 
and businesses.47 “A smart city goes beyond the use of digital technologies for 
better resource use and less emissions. It means smarter urban transport net-
works, upgraded water supply and waste disposal facilities and more efficient 
ways to light and heat buildings. It also means a more interactive and respon-
sive city administration, safer public spaces and meeting the needs of an ageing 
population”.48

The European Commission supports the digital transformation of cities and 
communities through:

– the living-in.eu movement – a city-led collaborative platform for cities and 
communities to accelerate their digital transformation the “European way” 
(citizen-centric approach, ethically and socially responsible data usage, 
co-creation with and engagement of citizens, open and interoperable stand-
ards);

– local data platforms – implementing interoperable local data platforms 
that enable digital technologies to integrate data flows via open standards 
within and across city systems. Both the public and private sector can then 
use data to deliver smart services;

– data space for smart communities – facilitating data sharing through the 
creation of a data space for smart communities. This will be an interoper-

46 The European Innovation Partnership for Smart Cities and Communities COM(2012)4701, 
https://eurocities.eu/projects/eip-scc/;https://digital-strategy.ec.europa.eu/en/library/smart-citi-
es-and-communities-european-innovation-partnership-communication-commission-c2012-4701 
(accessed 20 March 2023); widely F. Russo, C. Rindone, P. Panuccio, The process of smart city 
definition at EU level, https://www.researchgate.net/publication/269030924_The_process_of_
smart_city_definition_at_an_EU_level (accessed 20 March 2023).

47 European Commission, Smart cities, https://commission.europa.eu/eu-regional-and-
-urban-development/topics/cities-and-urban-development/city-initiatives/smart-cities_en (acces-
sed 15 March 2023).

48 European Commission, Smart cities, https://commission.europa.eu/eu-regional-and-
-urban-development/topics/cities-and-urban-development/city-initiatives/smart-cities_en, Euro-
pean Commission, Shaping Europe’s digital future, Smart Cities and Communities, https://digital-
-strategy.ec.europa.eu/en/policies/smart-cities-and-communities (accessed 15 March 2023).
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able and secure environment, where currently fragmented and dispersed 
data can be shared, based upon voluntary agreements;

– local digital twins – building the capacity of cities and communities to 
implement their local digital twins. Local digital twins are virtual rep-
resentations of the area’s physical assets, processes and systems. They use 
AI algorithms, data analytics and machine learning to create digital simu-
lation models that can be updated and changed as their physical equivalents 
change. They allow real-time city management and long-term, strategic 
policy decisions, using models, visualisation and scenario building. The 
latter will provide a good basis for digital Bauhaus initiatives.49

In order to provide financial support for the four above activities,50 on 29 
April 2021, the European Parliament and of the Council adopted regulation (EU) 
2021/694 establishing the Digital Europe Programme and repealing Decision 
(EU) 2015/224.51 In this regulation, the Parliament established the Digital Europe 
Programme for the duration of the MFF 2021-2027 (Article 1 of the Regulation). 
Among its 5 specific objectives was specific objective No. 5 – Deployment and 
best use of digital capabilities and interoperability (Article 3(2)(5) of the Regu-
lation). According to Annex I of that Regulation, activities under this objective 
related to the digital transformation of areas of public interest include: transport, 
mobility, energy and environment (section 4) and assume: “Deploy decentralised 
solutions and infrastructures required for large-scale digital applications such 
as connected automated driving, unmanned aerial vehicles, smart mobility con-
cepts, smart cities, smart rural areas or outermost regions, in support of trans-
port, energy and environmental policies and in coordination with the actions for 
digitalising the transport and energy sectors under Connecting Europe Facility”.

Smart city concepts are also supported under the European Commission’s 
Horizon Europe programme (2014-2020 and 2021-2027). The current programme 
was established by regulation (EU) 2021/695 of the European Parliament and 
of the Council of 28 April 2021 establishing Horizon Europe – the Framework 
Programme for Research and Innovation, laying down its rules for participa-
tion and dissemination, and repealing Regulations (EU) No 1290/2013 and (EU) 

49 European Commission, Shaping Europe’s digital future, Smart Cities and Communities, 
https://digital-strategy.ec.europa.eu/en/policies/smart-cities-and-communities (accessed 15 March 
2023); widely about the Bauhaus initiative: https://new-european-bauhaus.europa.eu/index_en 
(accessed 30 March 2023).

50 European Commission, Shaping Europe’s digital future, Smart Cities and Communities, 
https://digital-strategy.ec.europa.eu/en/policies/smart-cities-and-communities (accessed 15 March 
2023).

51 Official Journal of the European Union L 166/1; the regulation replaced the Decision (EU) 
2015/2240 of the European Parliament and of the Council of 25 November 2015 establishing a pro-
gramme on interoperability solutions and common frameworks for European public administra-
tions, businesses and citizens (ISA2 programme) as a means for modernising the public sector (OJ 
L 318, 4 December 2015, p. 1).
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No 1291/201352. This programme is the EU’s main research and innovation 
funding programme.53 Using digital and telecommunications technologies to 
enhance traditional networks and services for the benefit of local communities 
through developing projects such as smart cities is also declared by the European 
Parliament and the Council in regulation (EU) 2021/1058 of 24 June 2021 on the 
European Regional Development Fund and the Cohesion Fund.54 Supporting 
infrastructure projects aimed at promoting smart, inclusive and accessible cities 
is one of the investments of the InvestEU Fund, as stated by the regulation of the 
Commission delegated regulation (EU) 2021/1078 of 14 April 2021 supplement-
ing Regulation (EU) 2021/523 of the European Parliament and of the Council by 
setting out the investment guidelines for the InvestEU Fund.55

In Polish law, it is difficult to find a definition or reference to the smart city 
concept at the legal level. Not without reason, it is argued in the literature56 that 
the terms smart cities and smart villages appear in many scientific publications 
and official journals of the European Union, and sporadically in national law and 
case law.

However, the term smart city appears in acts of the rank of regulations, Polish 
standards and governmental and municipal development strategies.

The legislator uses the concept of smart city in the annex “Drought Plan” to 
the Regulation of the Minister of Infrastructure of 15 July 2021 on the adoption of 
the Drought Plan.57 In the analysis of the potential for increasing available water 
resources, this concept is listed among the measures to strengthen and restore the 
retention capacity of an area, citing: “It is, therefore, necessary to synergise the 
measures taken to minimise the combined risks of flooding and drought, while 
optimising costs. Measures to strengthen and restore the retention capacity of 
an area, such as: implementing the principle of sustainable urban planning and 
design (the so-called smart city, introducing elements of blue-green infrastruc-
ture, point 3)”. In this view, the smart city is, for the Polish legislator, an urban 
area implementing the principles of sustainable planning and design.

Smart cities are the subject of interest for the Minister of Digital Affairs, who 
established a working group on the Internet of Things in 2018. It has prepared the 
2019 report “IoT in the Polish economy”, concerning, among other things, smart 
cities and buildings. The authors of the report refer to a smart city as a space 
that makes use of information and communication technologies to increase the 

52 Official Journal of the European Union L 170/1.
53 https://research-and-innovation.ec.europa.eu/funding/funding-opportunities/funding-

-programmes-and-open-calls/horizon-europe_pl (accessed 20 March 2023).
54 Official Journal of the European Union L 231/60.
55 Official Journal of the European Union L 234/18.
56 M. Olszewska, G. Szpor, Władza w inteligentnej gminie, (in:) Z. Duniewska, R. Lewicka, 

M. Lewicki (ed.), Władza w przestrzeni administracji publicznej, Wolters Kluwer Polska 2020.
57 Journal of Laws of 2021, item 1615.
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interactivity and efficiency of the urban infrastructure and its component parts, 
as well as to raise the awareness of citizens. A city is “smart” when it undertakes 
investments in human and social capital and communication infrastructure to 
actively promote sustainable economic development and a high quality of life, 
including wise management of natural resources, through citizen participation. 
The working group indicates in the report that the implementation of the smart 
cities concept can be an important driving force for the Polish economy, bring-
ing measurable benefits to citizens, public administration entities and private 
enterprises.

The definition of a smart city is also provided by the Polish Committee for 
Standardisation,58 indicating that it refers to a city with a development strategy 
that focuses on creativity, openness to innovation and flexibility, understood 
as the ability to adapt quickly to external and internal conditions. These cities 
base their strategy on the application of information and communication tech-
nologies (ICT) in areas such as economy, environment, mobility and governance. 
The activities they undertake are aimed at improving residents’ living standards 
and increasing their participation in important decisions. According to the Com-
mittee, “The Smart City will not emerge without standards. It is the standards 
that contain the expertise and best practices that cities can use and adapt to their 
individual needs. Standards are fundamental to guaranteeing urban residents 
high-quality goods and services that do not pose health or environmental risks. 
They can also provide harmonised urban development indicators to assess the 
implementation of the development strategies being developed, or propose proven 
methods for managing the resources at hand. Finally, they can ensure that there 
is adequate risk analysis for the implementation of particular technologies, which 
will improve the decision-making process in this regard”. The standard used for 
the smart city is PN-ISO 37120:2015-03 Sustainable social development – Urban 
services and quality of life indicators from February 2017.59 According to Arti-
cle 5(3) of the Act of 12 September 2002 of standardisation,60 the application of 
Polish standards is voluntary and they do not constitute universally binding law 
due to the lack of publication in official promulgation journals. Nonetheless, they 
are regarded as binding norms – when the legislator refers to specific norms in 
generally applicable acts.61

The implementation of the smart city concept is one of the objectives indi-
cated in Resolution No. 102 of the Council of Ministers of 17 September 2019 on 
the adoption of the “National Regional Development Strategy 2030”,62 adopted 
pursuant to Article 14(5) of the Act of 6 December 2006 on the principles of 

58 https://www.pkn.pl/smart-cities (accessed 20 March 2023).
59 https://www.pkn.pl/norma-pn-iso-37120 (accessed 20 March 2023).
60 Consolidated text, Journal of Laws of 2015 item 1483, as amended.
61 K. Wojciechowska, Lotniskowy obszar ograniczonego użytkowania, Warszawa 2019, p. 121.
62 The Polish Monitor of 2019, item 1060. 
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development policy.63 In the resolution, a smart city consists of using modern 
technologies – especially information and communication technologies and open 
public data – to manage the city more efficiently and to improve the quality of 
life of the inhabitants with the involvement of the inhabitants in the co-creation 
of the city.

Data from the Institute for Urban and Regional Development64 shows that 
15% of municipalities in Poland have a strategy dedicated to smart cities.65 The 
grounds for the preparation of the municipal development strategy are laid down 
in Article 10e et seq. of the Act of 8 March 1990 on Municipal Government.66 
The concept of a smart city therefore appears in the resolutions established by 
cities. For example, it is referred to:

– Resolution No. XCIV/2449/18 of the Kraków City Council of 7 February 
2018 on the adoption of the document “Development Strategy of Kraków. 
This is where I want to live. Kraków 2030”;67 among the challenges for the 
coming years, it points to “the withdrawal of parts of society into privacy, 
reluctance to participate in community building, civic attitudes and local 
social connections”. Kraków aspires to be the so-called smart city and in 
this context, there is a strong emphasis on smart management, i.e. “public 
management in which competence, public participation in decision-making 
play an important role”;

– Resolution No. XLV/912/2021 of the Kielce City Council of 13 May 2021 
on accession to the preparation of a draft strategy for the development of 
the city of Kielce for 2021 - 2030 and the determination of a detailed proce-
dure and timetable for the development of the draft strategy, including the 
consultation procedure;68 the city proceeded to the preparation of a draft 
Development Strategy of the City of Kielce for 2021-2030 called “Develop-
ment Strategy of the City of Kielce 2030+ towards Smart City”;

– Resolution No. 861 of the Konin City Council of 28 December 2022 on the 
adoption of the Smart City Plan – Konin.69

63 Journal of Laws of 2023, item 225, as amended.
64 A. Miazga, K. Dziadowicz, P. Pistelok, Cyfryzacja urzędów miast, Instytut Rozwoju 

Miast i Regionów, Warszawa – Kraków 2022, pp. 7, 14; https://obserwatorium.miasta.pl/wp-con-
tent/uploads/2022/10/Cyfryzacja-urzedow-miast.pdf (accessed 20 March 2023). 

65 Widely about the city’s development policy: D. Sikora-Fernandez, Koncepcja „smart city” 
w założeniach polityki rozwoju miasta – polska perspektywa, “Acta Universitatis Lodziensis. Folia 
Oeconomica” 2013, p. 290.

66 Consolidated text, Journal of Laws of 2023, item 40, as amended.
67 https://www.bip.krakow.pl/?dok_id=167&sub_dok_id=167&sub=uchwala&query=id% 

3D23155%26typ%3Du (accessed 30 March 2023).
68 Journal of Laws Świętokrzyskie Voivodship of 2021, item 1880.
69 Journal of Laws Wielkopolskie Voivodship of 2023, item 419.
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4. SMART CITY MEASUREMENT METHODS. POLISH SMART 
CITIES.

In order to compare cities, models, indicators and rankings have been devel-
oped to measure the smart city.70 

Among the most commonly used are: the global Global Smart City Perfor-
mance Index (developed by Juniper Research), the European Smart City Model 
(by the Vienna University of Technology, Delft University of Technology and the 
University of Ljubljana);71 the Smart City Index 2019 (by Easy Park Group); the 
Green City Index (developed by the Economist Intelligence Unit), or the rankings 
included in the ISO371 certification. 

Leading the Global Smart City Performance Index for 202272 are: Shanghai, 
Seoul, Barcelona, Beijing, and New York. It assesses the categories: mobility, 
healthcare, public safety, and productivity.

The Smart City Model ranking takes into account the areas of: smart econ-
omy, smart mobility, smart governance, smart environment, smart people, and 
smart living. It includes 70 medium-sized European cities, selected on the basis 
of the following criteria: urban population between 100,000 and 500,000 (to 
obtain medium-sized cities); having at least one university (to exclude cities 
with a weak knowledge base); with an area of influence of less than 1,500,000 
inhabitants (to exclude cities that are dominated by a larger city). Luxembourg 
is in the first place. The following Polish cities were ranked in this ranking: 
Rzeszów (place 48), Białystok (place 53), Bydgoszcz (place 57), Szczecin 
(place 62), and Kielce (place 64).73 The ranking does not include the largest 
Polish cities, such as Warszawa, Kraków, Łódź, Wrocław or Poznań, due to the 
population criterion adopted. 

70 H. Komsta, Rankingi jako narzędzie oceny Inteligentnego Miasta, “Logistyka” 2016, Vol. 1, 
pp. 22-24; widely P. Popęda, Czy w smart city żyje się lepiej? Wprowadzenie do tematyki zależno-
ści inteligencji miast i oferowanego przez nich standardu życia, “Samorząd Terytorialny” 2021, 
No. 9.

71 https://www.smart-cities.eu/model.html (accessed 20 March 2023).
72 https://www.juniperresearch.com/press/worlds-no-1-smart-city-for-2022-shanghai (acces-

sed 20.03.2023); compare Ł. Dziura, Dobre praktyki w zakresie smart city, (in:) J. Czapska, P. Mą-
czyński, K. Struzińska (ed.), Bezpieczne miasto: w poszukiwaniu wiedzy przydatnej praktykom, 
Kraków 2017, pp. 148-167.

73 https://www.smart-cities.eu/ranking.html, dla miast o tej wielości najnowszy ranking jest 
dostępny za rok 2014 (version 3.0; accessed 20 March 2023).
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On the other hand, in the Smart City Index 2019, there was no city from 
Poland in the top 100.74 Interestingly, the organisation now measures the “The 
Cities of the Future Index”,75 rather than the Smart City Index. 

The Green City Index measures the environmental performance of 30 major 
European cities.76 It includes Warsaw, which is ranked 16th.

The first city to be awarded the Smart City (ISO 37120) certificate in Poland 
was Gdynia. Planet Partners’ Polish smart cities include Białystok, Gdańsk, Gdy-
nia, Kielce, Kraków, Poznań, Rzeszów, Szczecin, Warszawa and Wrocław.77

The doctrine78 emphasises that the smart city concept is becoming increas-
ingly popular. Each of Poland’s 13 largest cities, in terms of population (Warszawa, 
Kraków, Łódź, Wrocław, Poznań, Gdańsk, Szczecin, Bydgoszcz, Lublin, Katow-
ice, Białystok, Gdynia, Częstochowa) describes itself as aspiring to be a smart 
city. The concept in discussion is unfortunately often treated as a political slo-
gan, manifested in: “extending” it to typical 21st-century city developments (e.g. 
the introduction of free Wi-Fi in public places), the implementation of a single 
smart solution without linking it to another solution or system.79 Furthermore, 
the transformation of a city into a smart city should be preceded by the identifica-
tion and elimination of the city’s basic problems, e.g. smog (Kraków), congestion 
(Wrocław) or depopulation (Bytom). 

An interesting comparison entitled “Smart city solutions in Poland” was 
drawn up by A. Korenik80 on the basis of data from the European Economic 
Congress. It shows that none of Poland’s 13 largest cities has implemented solu-
tions in five categories: (1) public transport, traffic and parking management sys-
tems, (2) management of energy, heat and street lighting systems, availability of 
online services, computerisation of the city, (3) open data, (4) systems allowing 
civic intervention, and (5) living lab solutions.

74 A. Baranowska, D. Dylewski, Warszawa – miasto inteligentne. Ocena poziomu wykorzy-
stania technologii informacyjno-komunikacyjnych w ujęciu koncepcji smart city w m.st. Warsza-
wa, (in:) A. Hyrlik, D. Dylewski, S. Traczyk, Miasta XXI wieku – wybrane zagadnienia, Łódź 
2021, p. 41.

75 https://easyparkgroup.com/news/the-cities-of-the-future-index/ (accessed 29 March 
2023). 

76 https://impact.economist.com/sustainability/circular-economies/the-european-green-city-
-index (accessed 30 March 2023).

77 A. Lewandowski, Przykłady Smart Cities Jakie są inteligentne miasta w Polsce?, https://
almine.pl/smart_city_przyklady_polska/ (accessed 29 March 2023).

78 A. Korenik, Smart cities. Inteligentne miasta w Europie i Azji, Warszawa 2019, pp. 43-44.
79 Differently A. Baranowska, D. Dylewski, according to whom the implementation of one 

of the component concepts (smart economy, smart mobility, smart environment, smart people, 
smart living, smart governance) results in a city being called smart; A. Baranowska, D. Dylewski, 
Warszawa – miasto inteligentne. Ocena poziomu wykorzystania technologii informacyjno-komu-
nikacyjnych w ujęciu koncepcji smart city w m.st. Warszawa, (in:) A. Hyrlik, D. Dylewski, S. Tra-
czyk, Miasta XXI wieku – wybrane zagadnienia, Łódź 2021, p. 32.

80 A. Korenik, Smart cities. Inteligentne miasta w Europie i Azji, Warszawa 2019, p. 45.
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Table 1. A. Korenik, Smart city solutions in Poland, (in): A. Korenik, Smart cities. 
Inteligentne miasta w Europie i Azji, Warszawa 2019, p. 45.

Smart city solutions Urban centres with implemented solutions

1. Public transport, traffic and parking 
management systems

Szczecin, Bydgoszcz, Białystok, Warszawa, Poznań, 
Wrocław, Łódź, Kraków, Gliwice, Rzeszów

2. Management of energy, heat and stre-
et lighting systems

Szczecin, Bydgoszcz, Słupsk, Gdynia, Gdańsk, 
Płock, Poznań, Warszawa, Mińsk Mazowiec-
ki, Lublin, Częstochowa, Sosnowiec, Katowice, 
Wrocław, Ostrów Wielkopolski 

3. Availability of online services, com-
puterisation of the city, open data

Gdańsk, Poznań, Legnica, Rzeszów

4. Systems allowing citizen interven-
tions

Suwałki, Warszawa, Łódź, Kielce, Wrocław

5. Living lab solutions Warszawa, Kraków

Warszawa is considered to be one of the most advanced cities in the appli-
cation of the smart city concept in Poland. It has been implementing numerous 
smart city solutions, but compared to other countries in the world, the Polish cap-
ital lacks efficiency and innovation in management.81

According to A. Baranowska and D. Dylewski,82 Warszawa does not fulfil 
the smart economy criterion. They see economic dysfunctions in this area such 
as homelessness, the issue of the re-privatisation of Warszawa tenements nation-
alised under the Bierut Decree, low wages for immigrants and the wage gap (the 
difference between the average income of women and men). In the area of smart 
mobility, the capital city, according to the above authors, makes extensive use of 
modern technologies and system solutions. This manifests itself, for example, 
in the construction of Line 2 of the underground, the connection of the under-
ground section between Młociny Metro and Nowodwory Terminal (Białołęka) 
with a tram line, the replacement of buses with low-emission or electric vehi-
cles, the designation of new bus lanes, the creation of a system of Park and Ride 
(Park&Ride) car parks, the city’s Veturilo bicycle hire network and the possibility 
of commercial rental of electric scooters. At the same time, the authors negatively 
evaluate the lack of service for Veturilo clients in winter months, especially in 

81 Vienna is considered an excellent example of an existing smart city, while the example of 
a smart city being built from scratch is Masdar in Dubai; A. Baranowska, D. Dylewski, Warszawa 
– miasto inteligentne. Ocena poziomu wykorzystania technologii informacyjno-komunikacyjnych 
w ujęciu koncepcji smart city w m.st. Warszawa, (in:) A. Hyrlik, D. Dylewski, S. Traczyk, Miasta 
XXI wieku – wybrane zagadnienia, Łódź 2021, pp. 39-41; compare M. Kidyba, Ł. Makowski, 
Smart city. Innowacyjne rozwiązania w administracji publicznej a zarządzanie inteligentnym mia-
stem, Poznań – Chorzów 2018.

82 A. Baranowska, D. Dylewski, Warszawa – miasto inteligentne. Ocena poziomu wyko-
rzystania technologii informacyjno-komunikacyjnych w ujęciu koncepcji smart city w m.st. War-
szawa, (in:) A. Hyrlik, D. Dylewski, S. Traczyk, Miasta XXI wieku – wybrane zagadnienia, Łódź 
2021, pp. 33-39.
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view of the warming climate and the failure to record very low temperatures, as 
well as the inadequacy of the public transport network in the eastern Białołęka 
area, the low competitiveness of the price of “normal” city transport tickets (PLN 
4.40 for a single ticket) as compared to travelling by car. The smart environ-
ment area is positively evaluated because of: large green areas within or near the 
city (Mazowiecki Landscape Park, Kabacki Forest, Młociński Forest, Kampinos 
National Park, greenery routes along the Vistula River), measures against smog 
(financing the replacement of the entire cost of a coal fired cooker, warnings about 
high smog levels, permanent air quality measurement points), limiting car traffic 
in the city centre through high parking fees, stopping the dumping of ash from 
the Żerań thermal power station, plans to rehabilitate the landfill for this waste 
and work on gasification. The negative assessment of the area, in turn, results 
from: uncontrolled development in the peripheral districts, smog, noise pollution, 
mainly caused by car traffic, felling of trees, insufficient public transport, and 
insufficient availability of electric scooters and bicycle rentals. The strengths of 
the smart people area in Warszawa are: 126 higher education institutions with the 
University of Warsaw at the forefront, 40 universities of the third age, an exten-
sive scholarship system, attractively priced public transport travel for pupils and 
students, a comprehensive educational offer in all areas of science, the Coper-
nicus Science Centre, and the “Warsaw Volunteers” volunteering project. The 
civic budget, urban public consultations, e.g. on reclaiming the area of the Żerań 
furnace waste dump, or changes to public transport routes fulfil the criterion of 
smart governance. What is negatively evaluated in this area is the insufficient 
use of the city’s ICT system, evident during the coronavirus pandemic, which 
affected delays in case processing, that required a stationary visit to the authority 
for many cases. The area of smart living is filled with initiatives such as the Vis-
tula Quarter or the City Contact Centre Warsaw 19115.

5. CONCLUSIONS

The research shows that the referenced international and European Union 
regulations should be considered as the basis for the creation of smart cities in 
Poland, most importantly: the United Nations document “The Future We Want” 
of 2012 and the document “Transforming our world: Agenda 2030 for sustainable 
development”, as well as the European Commission’s communication “Europe 
2020: A strategy for smart, sustainable and inclusive growth” of 2010, European 
Innovation Partnership on Smart Cities and Communities and the European Par-
liament and of the Council of 29 April 2021 Regulation (EU) 2021/694 estab-
lishing the Digital Europe Programme and repealing Decision (EU) 2015/2240. 
In national law, reference to the smart city concept can be found at the level of 
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regulations, Polish standards as well as government and municipal development 
strategies.

The smart city is not legally defined. It is rightly pointed out that the plurality 
of doctrinal definitions of the smart city makes it difficult to define precisely 
and clearly what it actually is, as well as what role the solutions introduced in it 
have.83 There is also no universal smart city measurement system. I believe de 
lege ferenda that the formulation of a legal definition of a smart city would prove 
desirable and would introduce order in this subject. In my opinion, a smart city 
is a city that uses Information and Communication Technologies (ICT), in which 
other – additional, operating – functions appear alongside the primary functions 
of devices, things, systems and processes, and in which the participation of its 
inhabitants in this use is active. At the same time, defining the term smart city 
seems advisable in connection with the use of this concept by national and EU 
legislators in the legislation they establish. In particular, this applies to regula-
tions that financially support the development of smart cities.

Although each of Poland’s 13 largest cities – in terms of population – aspires 
to be a smart city, only Warszawa can be considered the most advanced in apply-
ing the smart city concept. It is necessary to agree with the thesis that, with regard 
to Polish cities, the idea of creating smart cities is still at an early stage of develop-
ment.84 At the same time, it is rightly pointed out in the literature85 that urban 
centres should treat the use of new technologies as a tool and not as a necessary 
objective in itself.
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