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Analytical framework for researching citizen
participation in the era of e-democracy
Izabela Kapsa, Kazimierz Wielki University (Bydgoszcz, Poland)
E-mail: izabela.kapsa@ukw.edu.pl
ORCID ID: 0000-0003-2342-3682
Abstract
Universal access to new technologies influences citizen participation, and its growth is recognised
as one of the most important goals of electronic democracy. Apart from presenting the most important approaches to citizen participation in the context of e-democracy, the main aim of this article
is to present the analytical framework for researching e-participation. Even though it is a relatively
new area of scientific research, it is the subject of numerous theoretical reflections and empirical
verification. Recognising e-participation as one of the dimensions of e-democracy, the author aims
to answer the following research question: how to analyse e-participation from the democratic
perspective? Apart from presenting the most important approaches to citizen participation in the
context of e-democracy, the author indicates the analytical framework based on the own research
and the literature review.
Keywords: e-democracy, e-government, e-participation, citizen participation

Ramy analityczne badania partycypacji obywatelskiej w dobie e-demokracji
Streszczenie
Powszechny dostęp do nowych technologii wpływa na partycypację obywatelską, a jej wzrost
jest traktowany jako jeden z najważniejszych celów demokracji elektronicznej. Oprócz prezentacji
najważniejszych koncepcji partycypacji obywatelskiej w kontekście e-demokracji, głównym celem
artykułu jest przedstawienie wskaźników analizy e-partycypacji. Mimo iż jest to stosunkowo nowy
obszar badań naukowych, stanowi przedmiot licznych refleksji teoretycznych oraz empirycznych
weryfikacji. Uznając e-partycypację za jeden z wymiarów e-demokracji, autorka dąży do odpowiedzi na pytanie badawcze: jak analizować e-partycypację z perspektywy demokratycznej? Oprócz
przedstawienia najważniejszych podejść do partycypacji obywatelskiej w kontekście e-demokracji,
wskazuje na ramy analityczne wynikające z badań własnych i przeglądu literatury.
Słowa kluczowe: e-demokracja, e-government, e-partycypacja, partycypacja obywatelska
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Nowadays, there has been much interest among researchers and international
organisations, and state and local government institutions in citizen participation. It is
related to the influence of modern technologies on civil society and the changes in civilstate relations. Thanks to the universal access to new technologies, citizen participation
may increase, which is notifying as one of the most important goals of electronic
democracy (Hacker, van Dijk 2000; Norris 2003; Manoharan, Holzer 2012; van Dijk 2012;
Lindner, Aichholzer 2020). The global network has created space for individuals, social
groups, and various organisations and institutions to interact in recent years. It seems
that the Covid-19 pandemic, which caused a limitation of direct contacts and carrying out
business and public services remotely, is making a significant contribution to accelerating
the revolution already rapidly progressing.
Even though citizen electronic participation is a relatively new area of scientific
research, it is the subject of numerous theoretical reflections and empirical verification.
Most of them are focused on narrow perspective of a scientific discipline (e.g. political
science and administration, management sciences, sociology, law, information
technology, and economics) or quantitative analysis (e.g. based on EPI index). Not all
of them refer to e-democracy directly. Some researchers identify e-participation as
a significant factor in the growth of citizens’ abilities to participate in digital governance
(Sanford, Rose 2007) and in promoting a more effective society (Sæbø et al. 2008) or as
achieving service improvement and innovation (Frederickson 1996; Dunston et al. 2009;
Denhardt J.V., Denhardt R.B. 2015). As an emerging research subject, it is characterised
by a diverse research perspective and methods of analysis. Recognising e-participation
as one of the dimensions of e-democracy (Kneuer 2016), the author aims to answer
the following research question: how to analyse e-participation from the democratic
perspective? Which factors should be taken into account when analysing e-participation
in order to make a qualitative assessment of the phenomenon and verify whether it
serves the purpose of increasing the participation of citizens in democratic processes?
Apart from presenting the most important approaches to citizen participation in the
context of e-democracy, the author indicates the analytical framework based on a critical
reflection resulting from own research and literature review. Many previous studies were
focused on the quantitative aspect of the solutions studied (also international reports
comparing individual countries’ achievements in the field of e-participation on the basis
of quantitative values), however, a qualitative perspective was definitely missing.

Citizen participation approach in the context of e-democracy
Citizen participation is an essential element of democracy. Some theories of democracy
consider the level of citizen involvement as one of the primary criteria for determining its
strength (Barber 2003) or the participation of citizens in the political decision-making process
as the ground of the model of deliberative or participatory democracy (Chadwick 2003;
Wright, Street 2007; Papadopoulos, Warin 2007). This participation covers all political and
social practices by which citizens influence public affairs - from participation in elections,

Analytical framework for researching citizen participation in the era of e-democracy
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referenda and consultations, to civic activity to implement social or political initiatives
(Parés, March 2013: p. 7). Therefore, civic participation includes social participation treated
as collective activities that individuals may be involved in as part of their everyday lives
and public participation, which concerns the engagement of individuals with the various
structures and institutions of democracy. Individual participation covers the choices and
actions that individuals make as part of their daily lives, which are statements of the kind of
society they want to live in (Brodie et al. 2009: p. 4).
The importance of civic participation was emphasised already in the 1970s in Western
Europe (Pateman 1970; Verba, Nie 1972). Currently, this concept returns in the discussion
on the crisis of representative democracy, understood as a decline in voter turnout, a decreasing number of political party members, a lack of trust in the institution of power or
even social anomie. Along with the development of new technologies, it was treated as
a panacea to this crisis (Sartori 2016). The modern form of electronic citizen participation
differs from the traditional one in that it is based on the use of information and communication technologies (ICT) in the participation process. Meanwhile, technology influences
the change of communication processes (information is delivered easier, faster, without
time and space constraints). It also affects mobilisation processes (it can involve and
involve many people). The development of technologies has become an essential accelerator of changes in civic involvement resulting in an active and innovative adaptation
of new solutions as tools for civic activity (Lubik-Reczek et al. 2000: p. 16).
E-participation is mainly defined as involving citizens in political decision-making
through ICT (Macintosh, Whyte 2006: p. 2; Medaglia 2012: p. 346; ONZ 2014: p. 61). It is
also described as “the use of digital media to mediate and transform the relations of
citizens to governments and public administrations in the direction of more participation
by citizens” (van Dijk 2010). For some researchers, electronic citizen participation refers to
the relationship between the public sphere of politics and administration and civil society
(Fuchs et al. 2006; Sanford, Rose 2007). It covers both grassroots initiatives of citizens and
actions of public administration to deliver public services, make decisions, or prepare
and implement public policy. Nevertheless, it is also recognised as providing better
communication and relationship opportunities for civil society organisations, citizens and
politicians. Thanks to the evolution of many related communication services influenced
by the rapid growth and acceptance of the Internet, e-participation enables and supports
democratic initiatives (Sanford, Rose 2007: p. 407). Likewise, in this democratic context,
participation is framed as achieving increased democracy, service improvement, and
innovation (Frederickson 1996; Dunston et al. 2009; Denhardt J.V., Denhardt R.B. 2015).
Citizen participation often appears in e-democracy, which is nowadays also called:
electronic democracy, cyber-democracy, e-democracy, democracy 2.0 (Hague, Loader
1999; Coleman, Norris 2005; Päivärinta, Øystein 2006; Ferber et al. 2007; Schaal 2016; Carr
et al. 2018). Kenneth L. Hacker and Jan van Dijk (2000: p. 1) indicate that digital democracy
uses ICT and CMC in all kinds of media to enhance political democracy or the participation of citizens in democratic communication. Some researchers indicate that “electronic
democracy developed through citizens’ electronic participation influences the citizens,
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the enterprises, the public administration and the society” (Spirakis et al. 2010: p. 77).
While the others argue that e-democracy refers to the use of ICT in political debates
and decision-making processes, complementing or contrasting traditional means of
communication, such as face-to-face interaction or one-way mass media (Päivärinta,
Sæbø 2006: p. 818). As there is no one approach to e-democracy, citizen participation is
understood as a concept broader than e-democracy (van Dijk 2012), one of the dimensions of e-democracy (Kersting 2013; Aichholzer, Strauß 2016; Kneuer 2016; Lindner et al.
2016) or even a narrow one – as one of the dimensions of e-government that contributes
to e-democracy (West 2000; Grönlund 2002).
In Marianne Kneuer’s theory (2016: p. 671), e-participation is one of the three dimensions of e-democracy, next to free and equal access to technology and e-government.
It runs in two directions – top-down, the essence of which is citizens’ access to information and the ability to react to government initiatives (via websites, online consultations,
polls, participatory budgets, e-referenda and e-voting) and bottom-up, in which citizens
have the opportunity to influence political projects as their initiators and creators (tools:
blogs, FAQs, e-mails, e-petitions, popular initiatives, online campaigns). Thanks to the
combination of both dimensions, a strong partnership is created, and new technologies
are a factor enhancing participation.
Apart from those two directions of e-participation, Kneuer also categorised its four
levels: e-information, e-consultation, e-monitoring and e-decision-making. Thus, she
developed the OECD (2001) approach on government-citizen relation in policy-making
in which they indicated three levels of strengthening by the governments the relations
with citizens: information, consultation and active participation. However, the scale
is also expanded to five levels, as by United Nations (2018): information, consultation,
collaboration, involvement and empowerment. Despite such an approach that orders
the division of citizen participation tools into new categories, it seems more beneficial
for stakeholders than researchers. Interestingly, only three dimensions indicated by the
OECD form the E-Participation Index (EPI) framework, a well-recognised global source
of data on e-participation that is often used in comparative analysis (Lee-Geiller 2020;
Lubik-Reczek et al. 2020).
The argument against the excessive expansion of e-participation levels is that it does
not capture the quality of participation. Nevertheless, this does not simply mean that the
fewer factors, the better the measurement. The Survey containing E-Participation Index
(see: United Nations 2020), presented every second year, provides information on the
supply side of e-participation (opportunities offered by the governments) but does not
measure the demand side (the uptake of opportunities and the quality of e-participation).
It is the weakness of many reports designed to compare different countries in quantitative
terms. EPI 2020 indicates that three countries (Estonia, Republic of Korea, USA) achieved
the highest score (1.0), which mainly follows from the number of online services, not
the outcomes of e-participation (e.g. impact on the quality of policies and decisions or
even on the quality of public services). The reason is that EPI is based on the information
provided by the governments, not by the citizens.
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Apart from underestimating the quality of participation, which is particularly important
in the democratic context, the author also sees that most of the analysis concentrate on
political decision-making as defined by the approaches mentioned above while omitting
other forms of citizen participation. As Lindner and Aichholzer (2020) rightly pointed out,
the impact of electronic communication tools in the public sphere concerning civic participation manifests itself in political decision-making (formally institutionalised mechanisms) and new social movements (informal civic engagement). Further, they indicated
that e-democracy represents a wide variety of uses of ICT in support of democratic communication and includes all levels and modes of involvement of the public (individual
citizens, informal groups and civil society organisations). Digital communication tools
have contributed to the emergence of different, frequently radical new social movements
expressing political reality contestation (Touraine 2009). The lack of social trust in the
institutions of the state, as well as the communication and mobilisation potential of the
Internet, mean that the demands for more participatory forms of democracy are growing.
Summarising, it is worth noting that the author is not discussing the best model of
democracy or the conviction about striving to increase participation as a guarantee of
better democracy. Being aware of many critical voices regarding actions to increase
participation, which recognise that it is not democratic in the traditional sense (Parvin
2018), the author is convinced that there is no homogeneous pattern of e-participation.
Despite the dynamic development of technology, citizens do not have universal access
to new technologies (according to Internet World Stats, in 2020, more than 5 billion people worldwide use the Internet, which constitutes 63.2% of the world’s population) what
among other things generates participatory inequalities. Considering some opportunities
and threats of using new technologies in democratic processes, in this article, the concept of the analysis of citizen participation is presented in the context of e-democracy.

The analytical framework for researching e-participation
Just as there is no single model of democracy, there are also several models of e-democracy (Hacker, van Dijk 2000; Bellamy 2000; Päivärinta, Sæbø 2006; Grazian, Nahr 2020;
Lindner, Aichholzer 2020). Most of them identify citizen e-participation in e-democracy via
formal tools, mainly e-government services (as a subset of e-government; see: Le Blanc
2020). The basis of the author’s approach is a broad understanding of e-participation, including both formally institutionalised mechanisms and informal civic engagement (Lindner, Aichholzer 2020). As citizen participation is considered in the context of e-democracy,
another assumption comes from the conception of electronic democracy that refers to the
use of ICT in political debates and decision-making processes (Päivärinta, Øystein 2006).
Moreover, wider for purposes of enhancing political democracy or the participation of
citizens in democratic communication.1 Also, electronic participation is broader here than
1

The authors even use the term digital democracy here and distinguish it from e-democracy considering it as too general as the old media of broadcasting and telephony were electronic as well (Hacker,
van Dijk 2000).

18

Izabela Kapsa

participating in public decision-making processes and the governance mechanisms; it
refers to all forms of citizens’ engagement in the public sphere.
The main aim of the analytical framework presented in this article is to examine the
quality of electronic participation from the citizens’ perspective. A citizen-oriented approach leads to a complete picture of the phenomenon and is not limited to its presentation by the authorities. It refers to both formal and informal forms of participation and also
contains essential qualitative aspects. This approach results from a review of theoretical
and empirical inquiries, including own research, and the conclusion that in many of them,
the information about the number of available e-participation tools dominates over their
qualitative analysis. Agreeing that ICT is a powerful means to promote and improve public
participation, enhance democratic debates and facilitate citizen engagement, it should
be considered that it does not work by itself. The usage of technologies is an important
factor in increasing e-participation, but it should not be the only factor for analysing.
Thus the author does not emphasise quantitative indicators of participation tools (often
treated as the primary indicator of e-participation, especially in the context of formally
institutionalised mechanisms as e-government tools or even for EPI). The tools are also
the subject of the most numerous analyses of e-participation as case studies or the
largest possible participation of citizens in the process. The author assumes that analysing citizen participation in the era of e-democracy should be based on such indicators
that primarily take into account the qualitative aspect. These are as the following:
▪▪ Availability understood as access to the Internet and the ability to use it by the
citizens. Although we recognise universal access to the Internet (which is not
universal as almost 40% of the world’s population do not have this access; see:
Internet World Stats 2020), there is also great interest in verifying if access to
the Internet means the ability to use it. It seems particularly important from the
democratic perspective as no ability to use electronic tools means being excluded from the electronic democracy processes.
The need to take this factor into account results from those researches that criticise
technical determinism based on the expectation that digital technologies empower
all kinds of users and solve complex democratic problems (Helbig et al. 2005; van Dijk
2010). Most research on the digital divide indicates that technology often increases
socio-economic inequalities rather than reduces them, and these differences are not
primarily about access to technology but rather about how to use technology to take
part in democratic processes online (Norris 2001; Macintosh, Whyte 2006; Sæbø et al.
2008; Davis 2010).
Greater in-depth knowledge of the citizen as an e-participant results in greater participation. There is some evidence for this statement – the positive and negative. The
example of South Korea where a high level of teaching people to use the Internet has
been achieved, and its result in high citizen participation both in formal (e.g. usage of
e-government services) and informal (e.g. Red Devils and candlelight protests in 2002)
forms (Park 2010). Unlike in the United Kingdom (Kapsa 2019a) or in some cases in Japan
(Granier, Kudo 2016), where the mere existence of ICT tools does not determine their use,
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on the contrary, instead of leading to social inclusion, it excludes the elderly in particular.
All those countries are on the top of the E-Participation Index (EPI); however, their result
does not reflect the citizens’ perspective. That is why relying only on the number of available e-tools does not reflect the complete state of e-participation, and aiming to analyse
it in the context of its availability is crucial for researchers and officials.
▪▪ Adjustment – another element worth considering is verifying if the tools of eparticipation are desirable in the opinion of citizens. Adjustment means here such
adaptation of e-participation tools that are adequate to the needs and expectations
of their users. It is based on the need to analyse citizens’ opinions, expectations,
and experiences as an essential part of their satisfaction as users and creators.
This criterion seems relatively easy to meet in informal civic engagement because
citizens as initiators decide which tool or channel of communication they chose. So it
may be assumed that they choose a kind of digital tool tailored to their needs. Thanks to
multimodality, diversity, and ubiquity, communication networks can encompass numerous and culturally diverse messages much more than any public space (Castells 2013). It
is implemented in various forms of cyberactivity. Among many examples of such activism, the different tools of communication were used by The Zapatista Movement (1994,
disseminating a book about the Chiapas uprising by emails), the National League for
Democracy in Myanmar (1996, running the website and online newsgroups by Burmese
diaspora), Colour revolutions (e.g. Ukraine 2004/2005, Iran 2009, where the most crucial
channel of communication was YouTube for publishing videos from protests and other
social media in aim to communicate and mobilise) and the greatest in such scale – Arab
Spring (2010/2011, again with the crucial role of social media).
In formal forms of participation, citizens do not have such ease in choosing a tool. It
is therefore worth recognising citizens’ expectations and their opinions on the available
e-services. Questionnaire surveys will certainly be helpful in this respect, as they will allow for the identification of citizens’ assessments, their concerns or expected benefits, for
example, people using e-services are also eager to see more of them (Kapsa, Musiał-Karg
2020). The conclusions of such studies, in addition to the scientific knowledge, could form
the basis of a citizen-oriented government policy. As Strokosch and Osborne (2020) rightly
point out, most narratives of public services locate experts, officials, public managers as
decision-makers and citizens as consumers, service users. They present a conception
of Public Service Logic that proposes a multi-dimensional model of value creation with
the integral role of service users, participation as part of the production of public services
and their use. In their opinion, nowadays, the challenge is the need for significant cultural
change, particularly regarding traditional power relations and the understanding of how
and by whom public services are designed and delivered. It seems like an essential condition for e-democracy to strengthen participation and make sure e-democracy tools are
functional and embedded in the political process. Evaluation of the e-participation adjustment is essential for the qualitative assessment of the participation itself.
▪▪ Activeness – there is also a need to verify if the participation works actively or
passively. Apart from the fact that participation is somewhat active by definition,
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many studies use three levels of government-citizen relation as a basis of their
analysis: information, consultation and active participation (see: OECD 2001). The
most abundant level quantitatively indicates an extensive range of participation in
the least active form – information, causing a distorted picture of the phenomenon.
As the OECD indicates, citizens’ influence on policy-making rises from information to
consultation and active participation. While e-information is the least active, it is the most
common and the most widely included in the surveys and analysis of e-participation. As
the example of Poland shows, there is a need to recognise the level of activity and evaluate
the studied forms of e-participation taking these differences into account. Although Poland
advances in the e-participation rankings, the qualitative analysis concludes that this promotion results from a more significant number of available e-information tools; however, in
terms of consultation and active participation, there is still much to be done (Kapsa 2019b).
Despite public consultations and participatory budgets implemented, ICT tools are still not
used on a sufficient scale to carry out these tasks. Citizens are not active participants in these
processes. Therefore, analysing e-participation should also take into account its activeness.
▪▪ Effectiveness of citizens’ influence on the institutions of power. Assuming that
e-participation aims to increase citizens’ abilities to participate in the political
process (Sanford, Rose 2007), it can be achieved by supplying citizens with information on public policies and allowing them to co-create them.
The authorities and opinions usually set the need to take this factor into account
results from numerous conclusions that even governments use the Internet to facilitate
the communication of citizens’ opinions, the parameters for discussion outside of those
boundaries may be excluded (Ainsworth et al. 2005) or public discussion tools are not
meeting deliberative quality (Witkowska 2017). In this aspect it is worth to evaluate integrating e-tools of participation with the political process and its contribution to the public
sphere. This also includes verifying if the authorities provide feedback to citizens on the
decisions they made. It based on a belief that e-participation in not only a policy instrument aiming at ensuring the acceptance of a measure or a project of the governments,
but mainly to consider citizens’ input. The effectiveness of civic activities should also be
an element in assessing the quality of their participation.
These indicators of analysing e-participation allow it to be qualitatively assessed and
applied to its various forms. Regardless of whether we accept three or more levels of
e-participation, by examining it according to the above indicators, we may obtain information
about its quality and not be content with its existence only. It seems that after years of
optimism about the participatory potential of ICT, we now know that the technical possibility
and democratic feasibility are not always consistent. Therefore, its critical qualitative analysis
should be the next step in developing citizen participation in e-democracy.

Conclusions
The technological revolution caused many consequences not only in technology but
also in many spheres of human life. Widespread Internet access means any user can
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support some ideas, become a member of the organisation or participate in various initiatives (Omotoyinbo 2014). Electronic democracy, especially in the initial phase, seemed
to be an opportunity to overcome the crisis of civic activity and increase the participation
of citizens in decision-making processes. Currently, we are facing new challenges – both
citizens and governments. Even if we do not consider the communicative exclusion
causing that many groups of citizens are disengaged due to lack of access to the tool,
we should consider the quantity and the quality of participation since it may also affect
the quality of democracy. Thus electronic communication tools perform many functions
facilitating or generating a new dimension of communication, mobilisation, information,
popularisation, and citizen participation; they are still just tools. After optimistic thought
that the development of digital technologies is enough factor for increasing participation,
there is a time for criticisms about its relevance and efficacy.
Assuming that not more participants nor e-participation tools but available, adjusted,
active and effective participation make it better, in this article, those four criteria shaped
an analytical framework for researching and implementing citizen participation in the era
of e-democracy. For this reason, the meaning of willingness and competence of ordinary
citizens to contribute to policy-making is highlighted here. This applies to formal and informal e-participation to achieve more effective and representative participation by trust
and satisfaction of the citizens. It implies a more prominent role for social organisations
and individual citizens. By indicating the criteria for its analysis, the author contributes to
scientific knowledge and improves the actual practice of e-participation.
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Abstract
The analysis includes an attempt to identify the ecopolitical genesis of the COVID-19 pandemic
caused by the pathogenic virus SARS-CoV-2, based on the New Green Political Theory paradigm.
NGPT is a modernised version of the classic Green Political Theory, extended to include opposite and
dichotomous concepts (such as unsustainable development) and the consequences of post-democratic turn. It can be hypothesised, according to NGPT, that the appearance of the virus SARS-CoV-2 in
November 2019 in Chinese Wuhan was only the result of previous eco-political actions or omissions.
The main research question: is the New Green Political Theory (NGPT) as a revised paradigm useful
for identifying political processes, actions or omissions that have contributed to COVID-19 disease
appearing in political sphere and becoming a global pandemic? The methodological tool planned
for research tasks will be the equilibrium/nonequilibrium approach (E/NA), because the New Green
Political Theory tests the tensions between opposing and dichotomous concepts based on the
antagonism of ecocentrism versus anthropocentrism.
Keywords: New Green Political Theory, European Union, COVID-19, ecocentrism, ecopolitics,
sustainable development, pro-environmentalism,

Geneza pandemii COVID-19. Próba analizy w oparciu o New Green Political
Theory
Streszczenie
Podjęta analiza obejmuje próbę identyfikacji ekopolitycznej genezy pandemii COVID-19 wywołanej
patogenicznym wirusem SARS-CoV-2 w oparciu o paradygmat „nowej zielonej” teorii politycznej
(ang. New Green Political Theory, NGPT). NGPT jest zmodernizowaną wersją klasycznej „zielonej”
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teorii politycznej (ang. Green Political Theory), rozszerzoną o koncepcje przeciwstawne i dychotomie (jak np. niezrównoważony rozwój) oraz o następstwa postdemokratycznego zwrotu. Autorzy
weryfikują w tym artykule hipotezę, zgodnie z założeniami NGPT, że pojawienie się wirusa SARSCoV-2 w listopadzie 2019 r. w chińskim Wuhan było jedynie skutkiem wcześniejszych politycznych
działań lub zaniechań.
Główne pytanie badawcze brzmi: czy nowa zielona teoria polityczna (NGPT) jako zrewidowany
paradygmat jest przydatna do identyfikacji procesów ekopolitycznych, działań lub zaniechań, które
przyczyniły się do tego, że choroba COVID-19 stała się nowym wyzwaniem dla polityków i nabrała
charakteru globalnego w formie pandemii? Narzędziem metodologicznym do zaplanowanych
zadań badawczych będzie podejście oparte na dychotomii równowaga/nierównowaga (equilibrium/nonequilibrium approach – E/NA), gdyż nowa zielona teoria polityczna testuje napięcia
pomiędzy koncepcjami przeciwstawnymi i dychotomicznymi, których źródłem jest bazowy antagonizm: ekocentryzm versus antropocentryzm.
Słowa kluczowe: nowa zielona teoria polityczna, Unia Europejska, COVID-19, ekocentryzm,
ekopolityka, rozwój zrównoważony, pro-ekologizm

The COVID-19 (Corona Virus Disease) pandemic is an ecological problem involving
the relationship between human (society) and nature (natural environment), which shows
an obvious imbalance bringing harmful effects to both sides of this biological system.
On March 11, 2020, the World Health Organization (WHO) declared that the COVID-19
epidemic is a pandemic. Pandemic is a term that refers to the concept of planetary health
known in ecology. Human health is only a part of the broadly understood planetary
health (Frumkin 2010: p. 21; Myers, Frumkin 2020; WHO Headquarters 2021). Every epidemic relies on the transmission of organic matter (viruses, bacteria, archaea) between
biological organisms; therefore, human health depends on cohabitation with these
microorganisms. A noticeable difference between these microorganisms is that viruses
do not metabolise, unlike bacteria and archaea, which do have metabolism but are
genetically different. Living organisms depend to a different extent on ecological factors,
such as climate, temperature, solar radiation, air pollution, weather conditions, etc. (Arber
2020: p. 4). However, the factor that should be added to the causative layer causing the
above-mentioned imbalance is also politics, which, being a tool in human hands, began
to directly affect human health and life in its relations with nature.
The aim of this article is to identify the ecopolitical genesis of the COVID-19 pandemic
caused by the pathogenic virus SARS-CoV-2 based on the New Green Political Theory
paradigm.

Adopted methodological assumptions and the hypothesis
A pandemic requires an ontological explanation, because it affects all people
physically and has a real impact on all spheres of their activity. It also violates biosecurity,
which is a response to threats and is based on the assessment and governance of
potential threats of infectious diseases, pest, invasive alien species, living modified
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organisms, biological weapons and finally bioterrorism. Biosecurity understood this way
is an approach based on the multifaceted protection of biological organisms, agricultural
systems and human health against invasive pests and diseases, regardless of their
source or mediation in their transmission. Biosecurity and biodiversity are competing
biopolitical paradigms, in which the traditional distinction between “natural” and
“artificial” or “cultural” is blurred. Thus, we are dealing with a strategy of limiting the risk
and threats arising from the biosphere. The biosphere includes the organic (living) layer
of the natural environment, i.e. plants (phytosphere), animals (zoosphere) and humans
(anthroposphere), and additionally coexists with non-organic layers of the natural
environment (hydrosphere, atmosphere, lithosphere) and with the intermediate element,
which is soil. The biosphere gives research an ontological perspective, in which human
can be considered a node in the biosphere network, and not an actor separated from the
biosphere (Naess 1973: p. 263; see also: Dobson et al. 2013).
The analysis undertakes an attempt to identify the ecopolitical genesis of the
COVID-19 pandemic caused by the pathogenic virus SARS-CoV-2 (Severe Acute
Respiratory Syndrome Coronavirus 2). It is a beta-coronavirus, for which mammals
constitute a natural reservoir (as well as for alpha-coronaviruses). Delta-coronaviruses
and gamma-coronaviruses, on the other hand, come from birds. The analysis is based
on the paradigm of the New Green Political Theory (NGPT) (see: Akinsemolu 2020: p. 4),
which is modernised and extended by contradictory and dichotomous concepts (such as
unsustainable development) and the consequences of a post-democratic turn, a version
of the classic Green Political Theory (GPT) (see: Goodin 1992; Carter 1999; Dobson 1990).
As a result of the post-democratic turn, democracy becomes simulative democracy,
i.e. based only on narratives and promises that democratic values are in fact important
and implemented, and on maintaining the belief that freedom and equality exist, and
the government is still inspired by them and responds to them. It is important to create
the illusion that nothing bad is happening with democracy (Yoldas O.B., Yoldas Y. 2016;
Ditchev 2015; Blühdorn 2013; Greven 2009). Apart from simulative democracy, another
consequence of the post-democratic turn is the depreciation of ecologists, disregarding
scientific evidence, hiding or concealing data, and the belief that the best protection
of nature will be ensured by democracy, and that ecology and ecologists limit and
interfere with democracy (ecopolitical limitation of democracy) (Plumwood 1995: p. 137).
In fact, effective ecological policy needs more democracy (Czapliński et al. 2019: p. 17;
Leggewie, Welzer 2012), but not simulative democracy, which only imitates democratic
activities and, under the cover of the fight against climate change, can limit the rights
and freedoms of citizens. Such authoritarian temptation not only deepens the crisis of
democracy, but also leads to ecological crisis.
NGPT seems to balance much more the anthropocentric (Crutzen 2002: p. 23)
and ecocentric (Tobias 1985) approaches, as opposed to the GPT, which was more
ecocentric. Anthropocentrism is too instrumental in treating the needs of the natural
environment in the entire human-oriented system of thought. The focus on people is
a phenomenon that corresponds to the geological age in which we live, which in 2002
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Paul Crutzen called The Anthropocene, dating its beginnings to 1784 with the invention of
the steam engine (Crutzen 2002: p. 23). An essential component of the NGPT is therefore
the discourse between ecology and democracy, which proves that post-ecologism
appears in this theory, that is, the transgression of the rules of explaining ecology as an
autonomous system, in a kind of research isolation. Ingolfur Blühdorn uses the related
term post-ecologist politics (Blühdorn 2013: p. 16). Ecology is not subject to extraction
from the surrounding spaces and stimuli because in practice it is not detached from
politics, economy, culture, society, and thus from the issues of human health. Both the
classical Green Political Theory (Barry 2014) and its new version also refer its reflection to
disease ecology (Schmidt, Ostfeld 2001: p. 609).
The main research question is whether the New Green Political Theory (NGPT) as a revised paradigm is useful in identifying the political processes, actions or omissions that
contributed to the fact that COVID-19 has entered the political circulation and become
global as a pandemic? Indication of the political symptoms and causes of the pandemic
seems necessary, as such a procedure may be of preventive significance.
The hypothesis can be made that the appearance of the SARS-CoV-2 virus in November
2019 in Chinese Wuhan (Hubei Province) was only the result of previous political actions or
omissions. Wuhan is therefore not only the site of the biological genesis of the virus and the
primary outbreak of the COVID-19 disease and then the pandemic (which is what virologists
and epidemiologists are dealing with), but it is also the final stage of political processes,
including the post-democratic turn towards simulative democracy, which contributed to
the ontogenesis of the pandemic and which should be addressed by political scientists.
The sequences of political decisions and symptoms of the pandemic that precede Wuhan
constitute an experience from which conclusions should be drawn to avoid similar weaves
of hasty and ill-considered actions and mistakes in the future, to identify political tipping
points, and to introduce the necessary changes and adjustments that should take place
in biosecurity management. Therefore, Wuhan is an effect, not a cause. The NGPT theory
tested here allows us to look at it both from an ecological and a political point of view. Such
a combination can significantly support not only the verification of the hypothesis, but also
attempts at more universal and functional findings.
It seems that the optimal methodological tool for such planned research tasks will
be an approach based on the equilibrium/nonequilibrium approach – E/NA, because
the New Green Political Theory tests the tensions between opposing and dichotomous
concepts, the source of which is the underlying antagonism of ecocentrism versus
anthropocentrism.

New Green Political Theory
between eco-political idealism and reactionism
Searching for mechanisms explaining the relationship between the world of politics
and the world of ecology should follow the concept of eco-politics understood as a set
of mechanisms, techniques, methods of influencing and shaping the population – in
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its global and individual dimension – and the surrounding biosphere (Filipowicz, Trejnis
2015: p. 72). In the framework of ecopolitics, the causative factor is biopower, which has
the ability to influence the social environment (people and their lives), institutions (and
their functioning), the natural environment (and its life), and to decide about these entities
with the right to sanctions, pressure and persuasion, with the use of biological tools and
regimes in economics or politics1. Biopower and political power enters the biological
sphere and wants to regulate biological processes that affect political, economic and
social processes.
Victor M. Toledo believes that ecopolitics is a term synonymous with biopolitics
(Toledo 2019). At the end of the 20th century, the intensification of research in the field
of exact sciences resulted in human compulsive interference in the order of natural
processes. The development of bioexperimental sciences has largely contributed to
this. They made it possible to dominate the human being both individually and globally.
Moreover, the control involved the biosphere. Designing a new universum with the help
of scientific creations affected traditional systems of power. The governments needed
a quick adaptation. In response to the changing reality, biopolitics appeared (Filipowicz,
Trejnis 2015: p. 71).
The classic version of the Green Political Theory (GPT) is associated with ecopolitical
idealism based on an exclusive discourse on nature protection, the normative foundations of which date back to the 1990s (the principle of ecocentrism), but on the other hand
with ecopolitical realism, because there is nothing more real than nature, and therefore
human development should take into account the laws of nature (height restriction
laws). It was then that the first concepts of sustainable development appeared, i.e. such
progress in human activity that does not infringe upon nature, and in fact complies with
the biosphere as a detailing of the overly general and colloquial term nature. The term
sustainable development was first used in 1972 at a conference in Stockholm entitled Human Environment. The term was more widely disseminated in 1987 in a document known
as Brundtland Report (see: World Commission… 1987: p. 8).
The classical GPT assumed too idealistically not only a reluctance to modify
industrialism, but also prompted anti-industrialism. In post-industrial consumer societies,
processes have emerged resulting from political decisions that directly de-idealise
green politics or locate themselves in a collision with it (e.g. degradationism). That is
why it seemed that political actions to protect the natural environment had long been
almost one-way and remained the result of political consensus, so nothing could change
this direction or even disrupt it. Nothing could be more wrong. The proposed revised
approach of the new green political theory induces us to think that industrialism must be
controlled and adapted to the needs of the environment.
In the classical Green Political Theory, there are four key analytical concepts “that
have emerged from the human-environmental interactions, social-ecological systems,
and global environmental change literatures.” They are: sustainability, resilience, adapta1

For example, policy towards the elderly people, emission reduction systems, legal restrictiveness in
species protection, etc.

30

Janusz Ruszkowski, Marek Żurek

tion, and transformation. Between these concepts there are some theoretical synergies
and epistemological tensions, as well as practical compromises “when actions are taken
to promote ostensibly desirable attributes of socio-ecological systems” (Johnson et al.
2018: p. 3).
At the beginning of the 21st century, along with accelerating consumption, symptoms
of a progressive crisis of sustainable development can be noticed, to which the green
political theory had to respond and attempt to explain political actions that collided with
the existing idealistic and realistic assumptions of the existing GPT or downplaying its
current postulates. In this new trend, there have also been attempts to explain the broad
sphere of political omissions, which violate the fragile stability of many elements of the
natural environment and intensify the risks and threats to biosecurity, which is an element of eco-politics. This makes the NGPT also distinguish itself in that it relies more and
more on large datasets (climate, pandemic, etc.).
In the emerging New Green Political Theory, the fifth concept of unsustainable
development appeared with its components: lowering the threshold of resilience and
responsibility, degradationism, and migrationism. Thus, unsustainable development
has initiated completely new directions of explanation and has become an eco-critical
reaction to the standards of environmental protection promoted so far.
The New Green Political Theory recognises that unsustainable development coincides
with the post-democratic turn, in particular with one of its many consequences, i.e.
simulative democracy, takes on additional political dynamics. The characteristics of
simulative democracy that can be noticed in relation to the natural environment, such as
neglectism, negationism and tabooisation, contribute to this dynamics.
It seems that such strong ecopolitical components resulting from the explanatory
response to the crisis of sustainable development reveal a shift in the Green Political
Theory towards its new version. The New Green Political Theory (NGPT), or in practice the
theory of ecopolitics, includes not only a broad, classical trend of explaining the processes
of protecting elements of the natural environment and implementing politics for life, but
also the ever stronger new theoretical trend of explaining intervention processes deviating
from protective measures or even contesting the measures, which are focused on politics
for death. Thus, on the one hand, there are political leaders and social movements (often
entire societies) that implement politics for life, and on the other hand, political leaders,
and state or private corporations, whose increased interventionist activity is a part of
politics for death, including the threat to human health. There is a noticeable antagonism
between both politics and the entities implementing them.
The symptoms of the epidemic caused by the COVID-19 disease preceding Wuhan
are associated with the coexistence of unsustainable development along with its
components (lowering the threshold of resilience and responsibility, degradationism
and migrationism), which create the ‘politics for death’ trend and simulative democracy
with its populist, unilateral and selfish political activities that significantly interfere with
the natural environment and are characterised by an undesirable nature (neglectism,
negationism and tabooisation). These are the collective symptoms of the pandemic that
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appear even in the pre-COVID-19 phase. This coincidence of theoretical and practical
political reactionism in the New Green Political Theory underlies the ecopolitical genesis
of the COVID-19 pandemic.

Pre-COVID-19 unsustainable development
Unsustainable development (Walker 2005: p. 77) is the opposite of the mainstream in
the GPT based on sustainable development, reconciling human progress and development with the laws of the natural environment. Unsustainable development is part of the
NGPT’s new nonequilibrium ecology. The dynamics of sustainable development is being
lost on one hand due to the lack of solidarity and international interdependence, and on
the other - due to strong unitary tendencies among world powers (USA, China, Russia).
Unsustainable development is a consequence of the post-democratic turn towards
simulative democracy and towards populism, statism, unilateralism and the consumer
industry. The NGPT explanation mechanisms must therefore take into account the relationship between democracy and ecology, and between economy and ecology. Thus,
unsustainable development is based on the primacy of profit (economic and political)
over nature, on the use of human labour, excessive and even predatory exploitation of
fauna and flora.
There are three main components of unsustainable development, i.e. lowering the
threshold of resilience and responsibility, degradationism and migrationism.

Lowering the threshold of resilience and responsibility
The natural environment has inherent resilience to other natural processes, but not
to human activity. With the disappearance of old norms and behaviours, post-industrial
consumer societies and their political leaders can exert both positive and negative effects
on the balance of the planetary ecosystem. Unsustainable development has a negative
impact because it disturbs the balance between human aspirations and the laws of
nature. We can even speak about politics of unsustainability, which is no longer driven by
ecological attempts to change individual lifestyles and social structures, but rather by the
logic of unsustainability, which disintegrates ecological social development and threatens
with sustained unsustainability (Blühdorn 2013: p. 19). The political and economic evidence
of unsustainable development is found in social inequalities, resource turmoil, economic
crises and post-democratic regimes downplaying ecology. In practice, we are dealing
with two opposing logics that clash in political actions. These are the logic of sustainability
(LoS) and the logic of unsustainability (LoU). Democracies are more sensitive to ecology
and prefer ecological modernisation (technologies, innovations), therefore they try to
base their decisions on LoS in their policies. In turn, LoU is characteristic of populist postdemocratic regimes driven by selfishness and ecological negation, and for industrial
corporations driven primarily by profit. Corporations and governments are reluctant to
invest in “low-risk, high-consequence occurrences. In a world dominated by the quest for
economic efficiency […] there is little place for resilience-oriented policy” (Renda, Castro
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2020: p. 3), therefore grassroots and spontaneous social resilience to unsustainable
development has emerged, which is exposed by ecological social movements,
stakeholders, etc. Any anthropocentric disturbances in the natural environment weaken
its resilience and the ability to regain key functions. Thus, unsustainable development
results from eco-politics focused on efficiency. And such politics usually dominates both
inside states and in international relations.
Sustainable development undermines ecological standards and smears pollution reporting obligations, and is fuelled by dispersal political responsibility and blurring of the
responsibility chain by concealing information about the natural environment or negating
adverse changes taking place in it. Responsibility in the green political theory, however,
is in itself not only evidence of changes in the natural environment and ignorance-free
admission to them, but also of the idea of environmental justice.
An element of unsustainable development is therefore both dispersal responsibility,
as well as the lack of it, for example for uncontrolled trade in wild species of fauna and
flora, which reduces biosecurity, which can be a source of diseases, including COVID-19,
because the ecological imbalance makes it easier for viruses to attack people (Tajudeen,
Oladunjoye 2021: p. 239). To this the lack of a unified international response mechanism to
cross-border health threats should be added, the genesis of which dates back to the first
international sanitary conference in 1951, and which culminated in the WHO international
health regulations introduced in 2005. Ecology is deborderised, that is, the ecosystems
it deals with do not take into account the borders between states that have been
established by man (e.g. climate change, air and water pollution, etc.). Consequently,
international politics permeates with internal politics. At the same time, ecology is more
ecocentric than anthropocentric.

Degradationism
Lowering the threshold of resilience and responsibility of the natural environment is
also caused by human-nature interventionism, i.e. human activity that interferes with the
natural (biological, chemical, geological) processes taking place on Earth. An extremely
negative case of interventionism is degradationism (Lovelock 2009; Agnoletti 2006: p. 3),
which includes various elements of the natural environment, including:
1) climate degradation caused by wide-ranging changes from species extinctions,
air pollution, to infections that threaten human life (Frumkin 2010: p. 21) and
changes in the geographical distribution of these infections;
2) degradation of forests, including deforestation of extremely important tropical
forests, which on one hand disturbs the balance of the gas composition of the
atmosphere (Degórski 2019: p. 64), and on the other hand causes shrinkage of
natural habitats of wild animals starting to nest in reduced areas, and thus getting
closer to people, and even contacting them directly and repeatedly. As a result,
the zoonotic pathogens appear in regions where they have never appeared
before. It is false to believe that wild animals are particularly infected with lethal
pathogens, in fact most of these pathogens live in them without ever causing
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any harm to them. The problem is elsewhere: with deforestation and unbridled
urbanisation and industrialisation, we have offered them the means to overcome
species barriers, that is, to reach and adapt to the human body. To reduce the risk
of microbes showing up, wild habitats should be protected so that animals live
with their microbes instead of passing them on to us, as in particular is the goal of
the One Health movement (Shah 2020: p. 6);
3) soil degradation, including agriculture, through the extensive use of chemicals,
but also through genetic modification. All this has an impact on food safety (which
is also lowered by trade in food products) and, as a result, on human health (European Parliament 2021; Geiger et al. 2010);
4) water degradation, including water pollution and ocean acidification.
It is not difficult to see that degradationism exceeds the limits of nature’s tolerance.
Beyond these limits, there is already a space that is dangerous for humans, as it does
not tolerate their presence. Degradationism especially easily coexists with simulative democracy that imposes a discourse on democracy-restricting demands by ecologists, and
strengthens itself at the expense of accelerated exploitation of the natural environment.
The New Green Political Theory strongly emphasises the need to explain the
phenomenon of degradationism, which is a concept in opposition to classical
preservationism. Preservationism is a position of the classic GPT based on the idea
of preserving species of wild fauna and flora and implying social criticism against
the fundamental issues of modern ecologism, which is the result of urbanised and
industrialised development of life on Earth. Preservationism is based on green morality,
according to which the human material development should be limited in order to
protect the elements of non-human nature. Jonathan Symons and Rasmus Karlsson
also introduce the term technological preservationism based on low-emission energy
technologies (Symons, Karlsson 2015: p. 173; Oravec 1984: p. 444). If preservationism refers
to behaviour (also through action) and attempts to recreate the elements that make up the
natural environment, being a kind of positive interventionism (Konczal 2019: p. 97), then
degradationism is negative human interventionism leading through interactions between
wildlife and man to accelerated exploitation of the natural environment. A less extreme
example of negative interventionism is hedonistic interventionism (interfering with the
natural environment for pleasure, e.g. exploration tourism, hunting, etc.). We do not know
which species and how will react to such intervention, which is served by technological
progress and the demonisation of the material interests of power. This leads not only to
the violation of the biological balance, including the balance in human-nature relations,
but also to degradation, often even devastation, of all spheres of the broadly understood
natural environment, including the biosphere, causing unknown threats, including the
release of foreign organisms such as viruses, bacteria and archaea. Degradationism as
evidently negative interventionism not only reduces – obviously – resilience of the natural
environment, but also negatively affects the human immune system, which becomes
more susceptible to diseases. This is the double immunosuppression that facilitates the
large-scale emergence of diseases (Tyagi et al. 2014: p. 1491).

34

Janusz Ruszkowski, Marek Żurek

We can list two types of negative interventionism:
1) direct intervention, e.g. deforestation of Amazon rainforests or the Białowieża
Forest (Konczal 2019: p. 96–97);
2) indirect intervention, e.g. melting of glaciers in the poles as a result of climate change.
Both of these examples of negative interventionism violate the reservoirs of viruses
and can release pathogens unknown to man, which humanity cannot cope with. One
of the principles of classical green political theory proves that there are interactions of
organisms with their abiotic (inanimate) and biotic (animated) environment, which, combined with the principle of heterogeneous distribution of organisms in time and space
dependent on randomness, may explain the zoonotic origin of SARS-CoV-2, but does not
explain the political symptoms of the pandemic caused by this virus. As a result of human
intervention leading not only to changes in the landscape, but also to the degradation
of wild regions and the reduction of their range, the animal world is coming closer to the
human world and pathogens jump to humans, just as SARS-CoV-2 jumped to humans
from bats (reservoir), although via other animals, including pangolins (transfer vector).
Viruses are inevitable, but epidemics are not. We can avoid them if we deal with the
change of ecopolitics with the same determination with which we disturbed nature and
animal life (Shah 2020: p. 8). The destruction of the natural environment by man is de
facto self-destruction.

Migrationism
At the beginning of the twenty-first century, the explanatory paradigms in the New
Green Political Theory became a challenge due to the increased effects of social inequalities, conflicts and interference with the environment on one hand, and well-being on the
other. The NGPT tries to respond in an explanatory manner to these phenomena that may
be dangerous to the natural environment and generate unsustainable development. There
is no doubt that mass movements of the population are such a phenomenon. Migrationism
is a category of the NGPT referring to all cases of mobility, i.e. the processes of human
movement, and not only in terms of the theory of migration (Adams et al. 1978: p. 483).
The crisis of sustainable development was fuelled by unprecedented and powerful
population movements that resulted from two sources:
1) The first source is social inequality, wars, natural disasters, terrorism and environmental degradationism. Paradoxically, climate change and natural disasters,
which in themselves are the result of the crisis of sustainable development, have
generated tendencies towards eco-migration, which further aggravates this crisis.
In this case, we can see a fatalistic closed circuit, which can be described using
the following formula: from crisis to crisis. According to Bruno Latour, refugees can
no longer be divided into “social” and “environmental”, because they have merged
into one category of people looking for land suitable for settlement (Latour 2017:
p. 99–100). This type of movements is called forced migration.
2) The second source of large-scale movement of people is post-industrial welfare, consumerism and human flourishing (O’Neill 1993), which generated tourist
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movements, including ecotourism. In the 21st century, the scale of tourist movements was so large that there is even talk of a kind of permanent mobility. For
example, Paris receives 388 million tourists every year, i.e. over 17 times more than
the number of its inhabitants (Halimi 2020: p. 9). We call this kind of movements
unforced migrationism.
Thus, migrationism is not only the result of social upheavals, increasing poverty and
interference with the natural environment, but also the result of increasing prosperity
(increased tourism, including ecotourism). Migrationism is an ecological problem even
if its source does not result from ecological problems. Such strong forced and unforced
migration movements had to shake the balance between social development and the
natural environment, and thus became a transmission channel of the virus around the
world. Migrationism, combined with the kinetics of SARS-CoV-2, which clearly differs from
other coronaviruses, significantly influenced the rate of transmission of this virus and thus
the dynamics of infection and the spread of the COVID-19 pandemic (Chakraborty, Maity
2020). All of this also had to significantly change the methods of detecting the virus and
isolating patients.

Pre-COVID-19 simulative democracy
Unsustainable development with its components (lowering the threshold of resilience and responsibility, degradationism and migrationism) is gaining new dynamics
in coincidence with simulative democracy and its selfish political activities affecting the
natural environment and important for the ecopolitical ontogenesis of the COVID-19
pandemic. The new green political theory recognises the problem of political impact
on the natural environment resulting from this coincidence, including downplaying
ecology (neglectism), denying environmental degradation (negationism), or hiding ecological data or incidents, or even natural disasters (tabooisation). The classic version of
the green political theory is not universal and extensive enough to effectively explain
the consequences of unilateral actions of simulative democratic states abandoning
obligations resulting from international agreements covering the protection of individual
elements of the natural environment, or even withdrawing from these agreements, or
explain populist neglectism or even negationism regarding the scientific findings and
evidence regarding the state of this environment. Unilateralism in international actions
supported by neglectism and negationism are often the domain of nationalism and –
understandably – selfishness, which is the opposite of the altruistic basis of all activities
for the benefit of the natural environment.

Neglectism
Neglectism is a concept of the New Green Political Theory explaining the political
actions of downplaying and ignoring ecological problems.
Now we know that the COVID-19 pandemic was expected, and its outbreak can
already be considered as a result of ignoring many warnings and symptoms. It was the
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original neglectism concerning the whole phenomenon, which, however, also applied to
many single, though coexisting, phenomena.
The neglected series of credible scientific warnings that appeared in the first decade
of the 21st century, i.e. in the early phase of pre-COVID-19, proves extreme arrogance of
national governments and the almost traditional disregard of scientists and the omission
of scientific findings in the processes of creating social government strategies. Already
in 2005, scientific reporter Laurie Garrrett, testifying to the US Congress, warned that
a “highly virulent, highly transmissible pandemic influenza that circulates the world
repeatedly for more than a year” would kill “more people than all the known weapons of
mass destruction” (Renda, Castro 2020: p. 2) that have been used so far. Even if Garrett exaggerated, she noted that scientists had long predicted the emergence of “an influenza
virus capable of infecting 40% of the world’s human population and killing unimaginable
numbers” of people (Renda, Castro 2020: p. 2).
The flu virus known as H1N1 has officially killed 18,500 people, and unofficially even
15 times more. In 2016, a report by the High-Level Panel on the Global Response to
Health Crises warned of a rapidly spreading respiratory pathogen that could have a wide
geographical range. Its severity or scale of social impact can overwhelm national or international management capacity for health systems (Renda, Castro 2020: p. 2). In 2017, Time
and Harvard Business Review warned of the lack of preparation for a sudden pandemic.
If it is as deadly as Ebola and as contagious as the flu, then the world will fall to its knees
(Renda, Castro 2020: p. 2–3). In 2016, as a result of a review of experience related to the
Ebola epidemic, the UN High-Level Panel called on European Union to do everything
to avoid the fatal “disease by disease” strategy (Renda, Castro 2020: p. 6). However, this
fatalistic circle was difficult to break.
In September 2019, the independent Global Preparedness Monitoring Board
responsible for preparations for a global health crisis clearly warned that the world was
“not prepared for a fast-moving, virulent respiratory pathogen pandemic”. A simulation
performed in the US in October 2019 confirmed that there are serious global weaknesses
and “international system challenges posed by pandemics that will require new robust
forms of public-private cooperation”. At the same time, “the Global Health Security Index
report reiterated the warning” (Renda, Castro 2020: p. 3).
The Donald Trump’s administration disbanded the Global Health Security Team and
withdrew the U.S. from the international Office of Science and Technology Policy. When
the COVID-19 epidemic spread to the U.S., the president Trump, proposing a new budget
for 2021, continued a series of “cuts to the National Institute for Health ($ 5 billion, a staggering 13% cut); the Office of Public Health Preparedness and Response ($ 25 million)
and the Hospitals Preparedness Program ($ 18 million).” (Renda, Castro 2020: p. 3). Even
before the emergence of mass infections in the U.S., Donald Trump firstly downplayed
the COVID-19 epidemic, claiming that the U.S. can solve this problem, and then, along
with the spread of infection and an increase in deaths, he started a “war” with WHO in
February 2020, withholding the payment of contributions to this organisation and finally
announcing the U.S. withdrawal from WHO on May 29, 2020.
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According to the OECD, “in Italy between 2000 and 2017 the number of hospital beds
per capita decreased by about 30%”. Such trend was “present across all EU countries”
(Renda, Castro 2020: p. 4). In the early phase of the coronavirus pandemic, also in Poland,
the downplaying of the threat was based on the statement that SARS-Cov-2 is not more
dangerous than the common flu virus.
The West in its entirety – both the U.S. and the European Union – has not learned from
the SARS virus epidemic that spread in Asia in 2003 (Renda, Castro 2020: p. 4), or the MERS
outbreak – Middle East Respiratory Syndrome Coronavirus, in 2012. So, up to a certain
point, Europeans and Americans acted almost analogously, though not in solidarity, in
downplaying the problem – unlike South Korea or Singapore, which did the lessons of
2003, and then, experienced with SARS well, strengthening the health care infrastructure,
preparing it for an event of another epidemic (Kiwerska 2020: p. 2–3). As a result of this epidemic, the European Union established the European Centre for Disease Control (ECDC),
which was responsible for strengthening the EU’s response to diseases and providing
technical support to both the Union and the Member States, and to contribute to building
a resilience-oriented policy. The ECDC played the important role in reducing the Zika and
Ebola epidemics. However, the ECDC also reported a lack of cooperation by EU Member
States in the Epidemic Intelligence Information System (Renda, Castro 2020: p. 4). These
cases constitute evidence that in the pre-COVID-19 phase there was a disregard for the
threat and warnings from the world of science. One could even notice peculiar anti-science
combined with the rejection of the scientific elite. The grassroots anti-science response
involves anti-vaccination movements, which – as you can guess – are not eagerly waiting
for a vaccine to prevent SARS-CoV-2 infection. This is evidence of political arrogance that
clearly waned only during the pandemic phase, but by then it was too late. The COVID-19
crisis has highlighted the need for scientific advice (but not expertocracy) in the face of
uncertainty and extreme risk. We now know that the pandemic may also contribute to the
renewal of the discussion on public financing of science, to increasing research and health
care expenditures (Nowak 2020: p. 24). One must not increase efforts only when there is
a threat, and then, when the risk is gone, forget about it. Consequently, the repetition of
the panic-neglect-panic cycle must be broken. We need more tests, more masks, more
knowledge about the virus and the pandemic in order to be able to pursue evidencebased politics, and to be able to limit both the wilfulness of authorities and the lethal virus.
Panic is a derivative of the lack of knowledge and the inability to act (Nowak 2020: p. 22).

Negationism
Negationism is the next, more extreme phase of neglectism, manifesting itself according to the logic of “from downplaying to denying”. In the New Green Political Theory,
negationism is a concept explaining the politics of denial and negation of environmental
degradation, but also of rejecting or denying scientific evidence pointing to real threats
resulting from changes taking place in this environment.
The politics of denial is particularly eagerly undertaken by simulative democracies,
or even authoritarian states, which, by displaying patriotism, selfishness and very often
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nationalism, depreciate ecology and try to tame the natural environment by force. They
do so because ecology, being supranational, and thus global, slips out of their control,
does not stop at the borders of national states and is characterised by strong permeability
of borders (Young 2021: p. 61; Young 2006).
Negationism seems to be the last political barricade against admitting guilt and,
consequently, bearing responsibility.

Tabooisation
Nationalism and selfishness, as a rule, generate a tendency to hide true data on the
state of the natural environment. Political tabooisation of ecology is part of a conscious
strategy of concealing interference with the natural world and completely disrupts the
smooth flow of information, which is necessary for effective politics of environmental
protection and monitoring of its condition. Likewise, for many industrial companies,
including supranational corporations, environmental protection is not more important than
planned profit, so concealing contamination can prevent the need to bear responsibility.
Keeping the facts silent or concealing them is evidence of counterproductive political
interference, as effective protection of the natural environment requires a rapid exchange
of accurate information between actors of ecopolitics, and not tabooisation. Tabooisation
leads to ecological depreciation or even politics for death. It seems that such strong
reactionary components in the processes of scientific explanation reveal a shift in the
green political theory towards its new version, which is based not only on the broad,
classical trend of explaining environmental protection and implementing politics for life,
but also responds to new explanatory challenges such as tabooisation.
Treating ecology as a taboo is the domain of authoritarian and totalitarian regimes in
particular. An example would be the erasing of industrial centres from the maps of the
Soviet Union due to the fear that through the information on the amount of pollutant
emissions, the “enemy” will find out what type of production is being undertaken in
a given place.
A classic example of ecological tabooisation was the concealment of the Chernobyl
nuclear reactor explosion or the Kursk nuclear-powered submarine disaster. In the latter
case, when Western European countries offered to help sailors trapped in a boat sitting on
the seabed, the Russian fear of revealing the technological details of the vessel’s structure was more important than the lives of the sailors. Ecological tabooisation is stronger
than human life, so it can kill and is part of politics for death. The issues of protection
of industrial technologies (including military technologies), that is, the misunderstood
“interests” of a given state, or rather its undemocratic authority, become a misconceived
raison d’État for it.
For the delay with which Wuhan city authorities notified of the deadly threat carried
by the SARS-CoV-2 virus, they were dismissed, but this was only a demonstration by
the Chinese government, which wanted to indicate the guilty party but was not willing
to publicise the case. This is evidenced by the mysterious death of Doctor Li Wenliang,
who in mid-December 2019 raised the alarm over the new coronavirus (Shah 2020). The
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coronavirus outbreak has become a test of the rule of law. The situation we are dealing
with is no reason to disregard the rule of law. The discourse of uncertainty, ignorance and
doubt allows for the legitimisation of states of emergency and their extension so that they
include activities that have nothing to do with fighting the pandemic (Nowak 2020: p. 24).

Conclusions
The New Green Political Theory (NGPT), seeking a balance between man and the environment, introduces unsustainable development to ecological thought along with its
lowering of the threshold of resilience and responsibility, environmental degradationism,
as well as evident links of eco-politics with human health and the birth of diseases and
democracy, including especially its simulative variant, which in this area uses neglectism,
negationism and tabooisation (theoretical sequence democracy–ecology–health). This
is an ecocritical reflection in the range between anthropocentrism that can be disastrous
for nature and ecocentrism that can be disastrous for man. Dualism of anthropocentrism
versus ecocentrism is also an ontological antagonism (equilibrium/non-equilibrium).
As a result of the analysis involving an attempt to identify the ecopolitical ontogenesis
of the COVID-19 pandemic using the NGPT explanatory instruments, it turned out that
unsustainable development and simulative democracy, especially when they occur in
coincidence, contribute to the release of foreign organisms from the biosphere and their
introduction into the human population. This all happened in the pre-COVID-19 phase and
has cumulatively led to the pandemic. COVID-19 is a result of unsustainable development
and ignorance of previous symptoms and reasons for the SARS-CoV-2 virus overcoming
the species barrier. The post-democratic turn and drift towards simulative democracy
were not neutral for the pandemic, either. Simulating democracy translated into simulating
pro-ecological activities. As a result of these tensions, a second ontological antagonism
emerges: the actively interventionist state versus the ascetic distribution state. From the
above it can be concluded that there is a relationship between the state of democracy
and the approach towards the natural environment.
In the New Green Political Theory, both ontological antagonisms emerging from research,
i.e. anthropocentrism versus ecocentrism, and an actively interventionist state versus an
ascetic distribution state, are built on differently understood values. On one hand, we find
global ecological values (preservationism, responsibility, exchange of information with its
fast circulation, constant monitoring of the natural environment), and on the other hand, the
particular interests of the nation–state combined with the interventionist management of
the natural environment and an overwhelming desire for profit based on degradationism,
neglectism, negationism and tabooisation. The research findings revealed in the analysis in
connection with the methodological approach equilibrium/non-equilibrium (E/NA) provide
more such ontological antagonisms in the NGPT: preservationism versus degradationism,
responsibility versus negationism, information exchange versus tabooisation, sustainable
development versus unsustainable development, democracy versus authoritarianism,
politics for life versus politics for death, health versus disease.
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The pandemic was foretold but could not be prevented (Renda, Castro 2020: p. 5).
The analysis demonstrates that the source of the COVID-19 pandemic was not wild
animals that are carriers of pathogens, but men and their mindless interventionist
actions, the intensity of which is particularly high in countries simulating democracy.
The response to environmental intervention is ecological disobedience, which also finds
its place in the exploration system outlined by the NGPT. But this is a task that should be
carried out in a separate analysis.
The SARS-CoV-2 virus in its natural environment does not kill; men who have deliberately released it from this environment, kill, while weakening their own immune
system and the resilience of the natural environment. This confirms the hypothesis that
the appearance of the SARS-CoV-2 virus in November 2019 in Chinese Wuhan was the
final stage, i.e. the result of earlier political actions and omissions reinforced by the postdemocratic turn towards simulative democracy in some countries.
The findings of the analysis lead to the conclusion that the New Green Political Theory
may be a paradigm offering mechanisms to explain and identify the political processes
that contributed to the political circulation of COVID-19 and its becoming a global pandemic.
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Abstract
Since organized and other forms of crime are liable to change, modernisation and adaptation
to specific social conditions, this phenomenon also requires some changes, but this time in the
approach used in its detection, prevention, or proof. The primary reason for the selection of this
topic is to draw the attention of the scientific society to the importance of expanding existing
scientific and professional knowledge in the field of the criminal investigation of organized crime.
Continuous and accelerated development of organized crime should be accompanied by the
simultaneous development and improvement of tactical approaches to the investigation of this
socially negative phenomenon. This article is primarily aimed at pointing out the importance of
continuous improvement of traditional, classical, or methods in use, but also the development of
new and modern activities that are used to combat organized crime. In addition to the conceptual
definition and presentation of the elements that characterise organized crime, the author emphasises the importance of modernisation or improvement of the traditional investigation approach
and presents a significant contemporary approach in the criminal investigation of organized crime.
There is no success and progress in combating organized crime without proactive investigation,
modern technologies, intelligence gathering, and special investigative measures. It should be
noted that organized crime in most cases expands its activities to two or more countries, i.e.,
achieves cross-border activities that require international cooperation (criminal, police, interagency). The value of international police cooperation is also reflected in the fact that organized
crime operates across national boundaries, does not choose society or state. Accordingly, it would
be much more effective for judicial, police, and other competent authorities to remove any kind
of obstacles, barriers and raise up international co-operation to the highest level, to establish an
effective system for combating organized crime.
Keywords: organized crime, Council of Europe, special investigative measures, modern approach,
criminal investigation, international cooperation.
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Streszczenie
Ponieważ przestępczość zorganizowana, podobnie jak każda inna forma przestępczości, podlega
zmianom, dostosowaniu i adaptacji do określonych warunków społecznych, zjawisko to również
wymaga pewnych zmian, tym razem w podejściu do jego wykrywania, zapobiegania, czy badania.
Podstawowym powodem wyboru tego tematu jest zwrócenie uwagi społeczności akademickiej na
znaczenie poszerzania istniejącej wiedzy naukowej i zawodowej w obszarze dochodzeń kryminalnych w sprawach z zakresu przestępczości zorganizowanej. Ciągłemu i przyspieszonemu rozwojowi
przestępczości zorganizowanej powinien towarzyszyć równoczesny rozwój i doskonalenie taktycznych podejść do badania tego społecznie negatywnego zjawiska. Celem artykułu jest przede
wszystkim zwrócenie uwagi na znaczenie ciągłego doskonalenia stosowanych metod tradycyjnych,
klasycznych i używanych w praktyce, ale także rozwoju nowatorskich działań służących zwalczaniu
przestępczości zorganizowanej. Oprócz pojęciowego zdefiniowania i przedstawienia elementów
charakteryzujących przestępczość zorganizowaną, autorka podkreśla wagę modernizacji lub
doskonalenia tradycyjnego podejścia dochodzeniowego oraz przedstawia istotne współczesne
podejście w dochodzeniu kryminalnym w sprawach z zakresu przestępczości zorganizowanej.
W walce z przestępczością zorganizowaną nie odnosi się sukcesu czy postępu bez proaktywnego śledztwa, nowoczesnych technologii, gromadzenia danych wywiadowczych czy specjalnych
środków dochodzenia. Należy zauważyć, że przestępczość zorganizowana w większości przypadków rozszerza swoją działalność na dwa lub więcej krajów, tj. jest zjawiskiem transgranicznym, które
wymaga współpracy międzynarodowej (kryminalnej, policyjnej, międzyagencyjnej). O wartości
międzynarodowej współpracy policyjnej świadczy również fakt, że przestępczość zorganizowana
działa ponad granicami państw, nie wybiera społeczeństwa ani państwa. W związku z tym o wiele
skuteczniejsze byłoby dla organów sądowych, policyjnych i innych właściwych organów usunięcie
wszelkiego rodzaju przeszkód i barier oraz podniesienie współpracy międzynarodowej na najwyższy
poziom w celu ustanowienia skutecznego systemu zwalczania przestępczości zorganizowanej.
Słowa kluczowe: przestępczość zorganizowana, Rada Europy, szczególne środki dochodzeniowe,
nowatorskie podejście, dochodzenie kryminalne, współpraca transgraniczna.

Contemporary organized crime is a changing, global, flexible phenomenon and one
of the major threats to global stability and security. It has a negative impact on almost all
countries around the world without exception and accordingly requires an effective global
level response. It is a complex and dynamic phenomenon with numerous and various
forms of manifestations and mainly with transnational nature. Also, it is important to say
that one of the most typical characteristics of organized crime is a high level of flexibility
or adaptability to current social changes and relations as witnessed most recently in
the context of the coronavirus pandemic, and this requires a holistic approach of the
competent prosecutor’s office, but also by the entire society. According to the Europol
data, there is a rise in coronavirus-related criminality, especially in the form of cybercrime,
fraud, and counterfeiting, shortly after the pandemic erupted (Luyten, Voronova 2020).
Circumstances that facilitate and support the mobility of organized criminal groups and
the expansion of their activities in general are accelerated globalisation tendencies.
The global technology development allows criminals to use technology for the purpose
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of committing crimes without physical presence, to invent new types of crime, and to
create new methods for committing traditional crimes (Dijk, Spapens 2014; Wexler 2018).
The advancement of new technology is a key creator of new criminal markets, but also
of new modus operandi of criminal organisations. Due to the great importance that
organized crime has in the modern world, as well as the tendency to be present on the
criminal-political and other agenda, a review of previous research on certain aspects of
organized crime was conducted. The authors von Lampe and Antonopoulos demonstrate
in their research that the UK and Ireland are integral parts of what Europol regards as the
Northwest hub of organized crime and it is about region characterised by major transport
infrastructures, geographical proximity to the various Member States and a flourishing
economy (von Lampe, Antonopoulos 2018). Further, there are research (Rostami et al.
2018) authors about the idea that partial organisation can provide insight into the study of
organized crime. This research demonstrates that partial organisation could be roughly
applied in the study of organized crime. The data obtained by this research will enable
an understanding of the criminal organisation from different perspectives, both who
organized cooperation and who fight against them. Another study on organized crime
suggests that police specialisation, prosecutorial efficiency, continuity and coordination
of activities, quality and abundance of evidence, response without delay, and many other
legitimate activities are essential barriers to organized crime, terrorism, and corruption as
the most dangerous types of crime (Krstić 2017).
The dynamics of organized crime, new forms of organized crime, replacement of
traditional criminal activities with new ones, the fluid and vague structures of criminal
organisations, as well as many other phenomena of this kind, require a modern approach
to a criminal investigation of organized crime from law enforcement agencies (Nelen,
Siegel 2017). Furthermore, Krstić (2017) points out the difficulties in detecting organized
crime, primarily conditioned by the conspiratorial activities of organized criminal groups,
their specific, closed, heterogeneous, and complex structure based on dependence and
subordination relation. Organized crime investigation requires a different approach than
law enforcement agencies apply to conventional crime investigation. The basic motives
of organized crime, according to Sergi (2017), is financial gain, that is why it would be very
effective if law enforcement agencies focused on tracing, freezing, seizing, and confiscating of proceeds of crime. Most importantly, there are certain differences between the
investigation of organized and conventional crime. One of them is that the organizers of
organized criminal groups are not directly involved in committing crimes, also very few
members of the criminal group never engaged a direct contact with the head of the
criminal organisations or does not make it at all, also they never get a chance to meet
them. All previously presented facts demonstrate that the traditional approach to criminal
investigation of organized crime is not possible to determine their participation in a crime.
Some things that a criminal investigation of organized crime should include are the following: systematicity, strategic approach to investigation, strategic planning, better coordination and co-operation and at least more training of police, prosecutors, and other
experts. A proactive approach to investigation is the specificity of criminal investigation of
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organized crime. The general features of the proactive approach include the gathering
of intelligence followed by criminal investigation (UNODC 2018). Proactive criminalistic
investigation is an effective means of combating organised and severe forms of crime.
Some of the modern approaches in criminalistic investigation of organized crime contain
certain phases/steps of proactive investigation and will be explained and elaborated in
detail below. Successful organized crime investigation requires certain measures such
as special education and training, interviews, surveillance, and other special investigative
measures. Assessing that organized crime has no geographical boundaries, it is important to emphasise the necessity of international police cooperation. It is necessary to
establish joint investigative and operational teams at the international level between two
or more countries and thus enable them to conduct a complex crime investigation and
establish an effective system for combating organized crime.

Methods and materials
Organized crime investigation requires a different approach, as well as methods which
differ from those that are applied on conventional crime. This article is inspired with the
intention of the author to point out the importance of certain methods that are used in
organized crime research. In the article, the author tries to analyse but also present effective
tactical and other approaches in detecting criminal offenses of organized crime. Since this
phenomenon is complex and since the mechanisms of reaction to this phenomenon are
always a current topic in the scientific fields, a review of recent literature has been made,
which indicates the features of modern tactical approaches to the criminal investigation
of organized crime. The methods used in the article are the descriptive method and the
document analysis, which concerns scientific, as well as professional literature that point
out the problem of criminal investigation of organized crime, with special accent on the
content analysis of criminalistics scientific and professional literature. An overview of
available literature in the field of criminal investigations of organized crime is based on
available materials and in this case, it is not a systematic analysis of texts that deal with the
topic concerned. The article does not imply results of an empirical scientific research. Due
to the dynamic changes in the manifestations of organized crime, it is necessary to improve
the tactical methods of its suppression, and this primarily refers to the intensive use of
undercover investigative activities. Based on the collected data and materials related to
the criminal investigation of organized crime, it can be concluded about the importance
of improving existing and the inevitable continuous development of new and modern
activities that will be used to combat organized crime.

Conceptual definition and characteristics of organized crime
Discussing the conceptual definition of organized crime, the author in this article accepts the viewpoint of the United Nations Convention against Transnational Organized
Crime (UNTOC), which entered into force in 2003. The Convention does not contain the
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definition of organized crime or transnational organized crime, but it contains a definition
of “organized criminal group”. The organized crime is a very changeable, flexible, and
dynamic socially negative phenomenon that contains certain elements, which might
change over time. This is one of the reasons that makes consensus difficult to define and
enables wider application of the Convention (see: UNODC 2021).
Therefore, the United Nations Convention against Transnational Organized Crime, does
not contain a precise definition of this socially negative phenomenon, but the definition
of organized crime is determined by the following terms:
▪▪ “organized criminal group” – three or more persons, existing for a period of time
and acting in concert with the aim of committing one or more serious crimes or
offences […] to obtain, directly or indirectly, a financial or other material benefit;
▪▪ “serious crime” – conduct constituting an offence punishable by a maximum
deprivation of liberty of at least four years or a more serious penalty;
▪▪ “structured group” – group that is not randomly formed for the immediate commission of an offence and that does not need to have formally defined roles for its
members, continuity of its membership or a developed structure (United Nations
Convention… 2004: art. 2; UNODC 2017: p. 10).
The presented concept or understanding of the definition of organized crime came
precisely from the complexity of the problem. The way we will understand and how much
we will understand the conceptual definition of organized crime can generate a successful
or less successful criminal investigation organized crime. In the literature, we can find two
theoretical approaches in defining the term organized, which designates this type of criminal
offense as socially dangerous behaviour sui generis (Marinković 2010). The first approach
refers to the fact that the term organized crime is equal to any form of organising and
committing criminal offenses with the aim of obtaining illegal property gain and equates it
with the institute of complicity, while the second approach refers to the fact while the second
approach refers to the fact that in addition to the organisational element, it must have some
other characteristics related to the criminal organisation, its structure and way of functioning.
However, even though organized crime is a very complex phenomenon, in the scientific and professional literature there is still no consensus on defining this phenomenon
and there is also a certain ambivalence that creates problems and an obstacle to its
successful prevention. Still, there is not a unique, as well as a generally accepted definition of organized crime, it does not exist, and one of the reasons is that the phenomenon
has a wide range of relevant, but also different elements that are its constituent parts.
Therefore, to successfully fight against organized crime, it is necessary to define certain
characteristics that will help us to clearly distinguish this type of criminal offense from
other forms of illegal activities. According to the CoE report (see: Council of Europe 2006),
mandatory and optional criteria that must be followed, when defining crime or criminal
groups as organized crime are:
1) Mandatory criteria: collaboration of three or more people; for a prolonged or indefinite period; suspected or convicted of committing serious criminal offenses;
basic goal – achieving profit and/or power.
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Optional criteria: each participant has a certain role as well as a task; internal discipline and control; using violence and other means suitable for intimidation; influence
on politics, media, law enforcement agencies by corruption; using commercial or
business structures; money laundering; operating on international level.
In addition to the fact that there are many different approaches in defining organized
crime, the essence is the same. Thus, certain similarities are noticeable in the definitions
of some authors and international organisations responsible for organized crime: criminal
organisations, profit as a goal, hierarchy, organized approach to committing crimes, links
with authorities, use of violence, etc. Furthermore, for the representative purposes of
this article, it is also important to present the characteristics of the modus operandi of
organized crime. Accordingly, the most typical characteristics are:
▪▪ use of violence and influence (it is an integral part of organized crime groups);
▪▪ corruption (political, judicial, police, customs) as a tool that facilitates every
operation);
▪▪ money laundering (to enable the investment of the capital accumulated from the
illegal traditional activity) (Cara 2015).
According to Siegel (2017), organized criminal groups can be identified by a hierarchical
structure, internal discipline, use of violence, and use of corruption. Violence and intimidation
are the most important and most frequently used means of organized criminal groups to
achieve their goals. Violence is often used method, both inside and outside the group.
Most heads of organized criminal groups have connections with political figures as well as
the legal world and thus facilitate their illegal activities. The reason why the Italian mafia has
been operating for over 200 years is not only in their use of violence but in their ability to be
part of a legitimate world (Canonico et al. 2017). The danger of organized crime is not only
in a wide range of various criminal activities but also in corruption, which is a powerful tool
for achieving criminal goals. The benefits that corruption provides to organized crime have
facilitated the flow of information to organized criminal groups about state surveillance,
investigation, facilitated the flow of information on criminal proceedings, competition,
investigation, or prosecution, minimise the risk of detection (Campbell 2016). A common
feature of organized criminal groups in most countries is their ambition to internationalise
and expand markets and activities (Siegel 2017). According to the Europol (European Police
Office) report, the definition of an organized crime group adopted by the Council of Europe
is identical to the UN definition in the Convention against Transnational Organized Crime,
but the same definition does not adequately describe the complex and flexible nature
of modern organized crime networks (SOCTA 2017). Conspiracy as one of the modus
operandi characteristics includes protection against the penetration of the prosecuting
authorities, i.e. from their investigative techniques. According to Krstić (2017), it is difficult
to detect organized crime primarily due to conspiracy, specific, closed, and branched
structure of organized crime groups, which is based on the relationship of dependence
and subordination. Another important modus operandi characteristic of organized crime is
the use of modern information and communication technologies. Information technology
development leads to the emergence of many new criminal activities (identity and credit
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card theft or financial fraud, cyber-attacks). Specialisation, as one of the modus operandi
characteristics of organized crime, refers to the fact that criminal organisations use experts
of various profiles to perform criminal activity, as well as educating members of the criminal
group on the application of modern technological achievements. In addition to traditional,
organized criminal groups daily are interested in new forms of illegal criminal activities.
Accordingly, it is necessary to pay as much attention as possible to the development,
modernisation and improvement of activities that will be used both in research and in
combating this type of crime.

Tactical approaches to criminal investigation of organized crime
In accordance with the complex nature of organized crime, activities related to the
detection, prevention and proving of criminal offenses are also very complex. According
to Karović (2018), the reasons for this are as follows:
1) relation between members of organized crime groups and politicians;
2) mobility of people, mobility at the international level;
3) rapid technical and technological development;
4) the tendency to humanise the basic human rights and freedoms that members
of organized criminal groups use to a wide extent;
5) the presence of corruption.
The use of a conventional approach in the fight against organized crime does not
threaten organized crime to detect or combat it. Differential factors that characterise
organized from unorganized crime as well as conventional from modern approach for
their suppression are: 1. current crime scene, specificity of organising criminal groups
and certain features of organized crime such as corruption, violence, and connection
with state power structures (Smajić 2010). The disadvantage of the traditional approach
in combating organized crime is the fact that the policy of combating organized crime is
mostly within the competence of state law enforcement agencies, and its modernisation
would mean focusing on overall social and international interaction. Also, disadvantages
of traditional methods and activities by new methods and activities to detect and combat
organized crime are reflected in the fact that it is very difficult to access the actions of
criminals using conventional activities. Modern approach to combating organized crime
by special investigative measures is justified by the fact that criminal organisations use
the achievements of modern science and technology in committing serious crimes
of organized crime. Conventional approaches in criminal investigation, such as the
application of traditional methods of preventing, investigating and prosecuting offences
of modern organized crime, are pointless.
The use of the modern approach to investigation requires certain personnel and
organisational changes and certain educational-specialist measures of police and court
personnel (Smajić 2010). The main reason for modernising the conventional approach to
the investigation and combating organized crime is the complexity and continuity of the
development of this phenomenon. Conventional approaches are also being replaced by
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modern approaches to investigation and proactive investigation and the application of
special investigative measures are gaining in importance.

Proactive approach to the investigation of organized crime
Criminal investigations of organized crime traditionally have a reactive nature, i.e.,
they are investigated after they have been committed. Thus, conventional treatment is
reactive in nature and this implies a police response only after the crimes have been
committed and reported. To a successful and efficient criminal investigation, a proactive
approach is important, which is mainly based on the analysis of criminal intelligence,
because many of the crimes are not reported to the police, but they need to be detected
by special investigative techniques (UNODC 2018). According to Kruisbergen (2017) due
to the consensual nature of several types of organized crime, reactive police approaches
become less effective, and they are often replaced by a proactive police approach. Some
proactive investigative approaches such as telephone tapping, electronic surveillance
and covert operations share their covert nature as a common feature. A proactive
investigation allows the investigator to detect and prevent suspects from committing
their crimes. Also, thanks to a proactive investigation, it is possible to obtain evidence of
crimes committed earlier. The nature of proactive investigation usually involves the use
of covert, intrusive techniques (Council of Europe 2013). A proactive approach is based
on gathering evidence of the perpetrator’s current and future behaviour. This includes
investigative measures such as wiretapping, surveillance, use of informants and covert
operations. According to (Ross 2017), covert tactics in the United States and Europe
are favourite tools for investigating organized crime, including infiltration into criminal
networks dealing in drug trafficking, weapons, and human trafficking.
According to Marinković (2010), the basic elements of the criminal strategy for combating
organized crime are proactivity as awareness of all problems that affect or may lead to the
commission of crimes, offensiveness that can represent – obtaining information in various
ways, especially special investigative techniques, but also infiltration and conspiracy with the
basic goal of conspiratorial performance of operational measures and activities. A proactive
approach to the investigation includes five phases/steps in the investigation. The first phase/
step is the preparatory phase of the investigation. which is the basis for all other phases and
includes: preparation of rules, processes, procedures, training, coaching, contracts with other
agencies, teams, tasks, etc. The second phase/step of the investigation is the intelligence
phase of the investigation, which involves gathering of facts and information about the
target, the criminal association and verifying this information to decide on initiating an
active investigation. Furthermore, we have an investigative phase, where we document the
evidence. This phase is followed by a fourth phase/step that involves deprivation of liberty
and finally a fifth phase/ step that involves a trial (Kilfeather 2011).

The use of modern technology in the investigation of organized crime
If we point out that a significant number of organized crime activities today are
being prepared and realized through the Internet and social networks, then as one of
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the important modern methods in the investigation of organized crime, we present the
supervision of social networks. Some advantages of using new modern tools are low cost
compared to other forms of surveillance, early detection of warning signs of committing
a crime (e.g., hate posts, weapons, etc.), identifying potential perpetrators before they act,
detecting potential trafficking activities, etc. (Mateescu et al. 2015).
Due to the growth of development as well as the use of modern technology, the
development of monitoring and surveillance equipment (e.g., secret recording equipment),
the Internet, the use of mobile devices, law enforcement agencies and technology vendors
are focusing on new forms of training and technology systems that would automatically
perform social media oversight. Furthermore, trends in criminal investigations and
the suppression of organized and other forms of criminal activity include the use of
computers, which really facilitates the work of investigators (e.g., automated fingerprint
system), the use of lasers to find fingerprints, writing reports and saving documents in
computer memory (Palmiotto 2013). In addition to the use of computers as a new method
in combating and investigating organized crime, we also have: (1) profiling, which involves
determining the special characteristics of perpetrators of criminal offenses and (2) GIS
(geographic information system). GIS technology for mapping crimes and criminal events
will enable law enforcement agencies to predict where certain crimes might occur in the
future (Palmiotto 2013). The private security sector is also a trend in crime investigation and
combating, where cooperation between public and private police is paramount. In addition
to the above, we also have areas of forensic science, which include forensic psychology,
forensic linguistics, and forensic anthropology as trends in crime prevention (Palmiotto
2013). Furthermore, we have augmented reality as a trend in investigation, which means
the technology of covering the real world with computer graphics. Some other areas where
technology can be helpful in criminal investigations are the use of video cameras, and
biometrics as one of the investigative trends that represents a great advantage in facial
identification. Then it is important to mention that specifically the fight against illicit drug
abuse and other smuggling will be intensified using laser devices, which will be able to
investigate cargo containers and similar containers of hidden compartments (Palmiotto
2013). Thus, advancement in technology is a key enabler of change in organized crime.
According to Luyten and Voronova (2020), traditional criminal markets such as drug
trafficking, human trafficking and migrant smuggling still bring the most profit to organized criminal groups, but it is expected that in the future these markets will be cybercriminal activities. Accordingly, technologies such as advanced digital forensics, policy
prediction software, and drones will be a great and significant law enforcement aid in the
fight against serious and organized crime in the future (Luyten, Voronova 2020).

Covert measures and actions in organized crime investigation
Operational-tactical measures and actions
From the whole spectrum of operational-tactical measures and actions available to
police officers, for the purposes of this article, only those that are considered the most
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effective in combating organized crime will be presented. Gathering information is the
most used operational and tactical measure by police officers. Gathering information is
an important but also complex process and has its own stages. Successful combating
of organized crime is in quality intelligence work, i.e., gathering information that points
to crimes that are in preparation or are in the phase of being committed or have already
been committed (Marinković 2010).
According to Deljkić (2016), gathering information is an operational and tactical action
that the authorities take on their own initiative or on someone’s initiative, all in a planned
and methodical way. This action involves gathering information from citizens who may have
the status of potential suspects or probable witnesses. However, considering gathering
information in the context of the investigation of organized crime, authorized officials in
the implementation of this operational and tactical action mainly rely on the engagement
of informants and the so-called "operational links" as important sources of information.
Firstly, it is important to say that there is a clear difference between the use of informants
as an operational-tactical action and the use of informants within a special investigative
technique. If we act operationally and tactically, the information we receive from informants
have only cognitive value, and the working procedure with them is regulated by internal
acts. On the other hand, the use of informants as a special investigative technique provides
evidence whose conduct is regulated by procedural rules (Deljkić 2016).

Special investigative actions
According to Karović (2012), common, classical, or traditional methods in detecting
or proving organized crime are no less important than the contemporary approach, but
it is much less efficient, disproportionate and in most cases will not give the desired and
expected result. It is important to mention that the application of special investigative
actions on criminal acts of organized crime and its complex forms such as corruption,
money laundering, drug trafficking, human trafficking, etc. is the only reasonable and
adequate response of the prosecuting authorities to oppose this negative phenomenon.
This is supported by the fact that conspiracy is the most typical characteristic of organized
crime. So, it is about planning to commit a crime. Planning is precisely the aspect of
organized crime that distinguishes it from most conventional crimes (Albanese 2015).
When applying special investigative actions, we should keep in mind that these actions
restrict and interfere with fundamental human rights and freedoms. Therefore, Karović
(2012) says: “by applying special investigative actions in practice, we should never favour
efficiency that leads to illegality or violation of the provisions of criminal procedure and
the Constitution as the highest legal-political act in the country, because facts-evidence
obtained in such (illegal) way have no legal significance.”
For this article, the author opted for the division of special investigative actions
according to their nature and duration, and according to Karović (2012) they are as follows:
1) Secret observation measures:
▪▪ surveillance and technical recording of telecommunications called Wiretapping;
▪▪ access to computer systems and computerised data;

The necessity of a modern approach to criminal investigation of organized crime

55

▪▪ surveillance and technical recording facilities;
▪▪ secret surveillance and technical recording of persons and objects;
▪▪ supervised transport.
2) Measures of penetration into criminal groups:
▪▪ engagement of undercover investigators and informants;
▪▪ simulated and controlled buy of the subject and simulated bribery.
According to the duration of special investigative actions, they can be divided into:
I. Long-term, which are applied for several months, respecting the prescribed conditions
for application.
▪▪ surveillance and technical recording of telecommunications;
▪▪ use of undercover investigators and use of informants;
▪▪ secret surveillance and technical recording of persons and objects.
II. Short-term, applied for up to a month, and sometimes very short (e.g., only a few days):
▪▪ simulated purchase of items and simulated bribery;
▪▪ supervised transport and delivery of the subject of the criminal offense.
III. Urgent, which are applied as soon as possible (the principle of expediency and speed
of action), e.g., the purchase of narcotics on the street, followed by deprivation of liberty
at the scene.
A special investigative action, surveillance, and technical recording of telecommunications can be determined to a person suspected of transmitting information related to
the criminal offense to or from the perpetrator of criminal offenses, i.e., that the perpetrator uses the means of communication of that person (Petrović 2016). Undertaking special
investigative actions of supervision and technical recording of telecommunications is
carried out with the basic goal of detecting the preparation for the committing of the
criminal offense of organized crime, detection and identification of suspects and other
members of the organisation as well as gathering of material evidence. Regarding the
surveillance and technical recording of telecommunications, it is important to say that
this action restricts the human right to the inviolability of “telecommunications” as well
as the right to privacy (Sijerčić-Čolić 2017). Surveillance and technical recording include
secret surveillance and/or recording of telephone conversations and other technical
communications as well as recording of conversations (Deljkić 2016). This special investigative action can be ordered to the suspect and a third person suspected of transmitting information about the crime to the perpetrator, or from the perpetrator, or that
the perpetrator uses its means of telecommunications (Sijerčić-Čolić 2017). This special
investigation action includes interception and recording of conversations with equipment
intended for these purposes as well as other audio equipment that does not include
interception and recording, daily listing of incoming and outgoing calls, messages, user
number and mobile phone and user numbers used by the suspect (Kajmaković 2010).
Access to computer systems and computer data alignment implies certain databases and
the application of appropriate software solutions to that data to compare or analyse the data
(Marinković 2010). According to Deljkić (2016), computer data alignment in its most basic form
refers to the computer comparison of two or more automatic record systems or databases.
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A special investigative action related to access to computer systems and computer
data alignment includes interception and recording of all communications made
through computers, then access to all computer data and making copies of that data
(Kajmaković 2010). Surveillance and technical recording of the premises is performed
using various hidden technical devices such as cameras, sound equipment and other
audio and video equipment. This action restricts one of the basic human rights, which
is the right to privacy and respect for private life. Covert investigative action, secret
surveillance can be determined only against a person suspected of having participated
alone or with other persons or participating in the committing of a criminal offense
(Sijerčić-Čolić 2017). Conversations, facilities, and premises related to the suspects are
monitored and recorded. The aim of taking this action is to discover the preparation of
the committing of a criminal offense, the suspect and other members of the organized
group, as well as the gathering of material evidence. A special investigative operation
of secret surveillance and technical recording of persons, means of transport and
objects, as well as other special investigative actions, is undertaken with the basic goal
of detecting the preparation of a criminal offense as well as detecting a suspect and
other member or gathering material evidence. This action is performed by recording
objects and vehicles with a camera, sounding the vehicle, recording conversations in
the vehicle with audio and video equipment (Kajmaković 2010). Sheptycki (2017) points
out that one of the most effective, but also the most controversial, special investigative
actions applied in the framework of combating organized crime is the use of undercover
investigators and informants. Good organisation and conspiracy of organized criminal
groups creates difficulties for police authorities in detecting and proving their illegal
acts. The fact is that the infiltration of police officers into the criminal environment
will make it possible to obtain first-hand information, which directly contributes to
the effective fight against this type of crime. Analogously, the informant represents
a person within the criminal organisation, who knows the organisation very well and
gives the police information from the inside. Additionally, Deljkić (2016) points out that
an informant who consciously, organized and secretly works on the order of the police
with the basic goal of obtaining information about the criminal activities of persons
belonging to the criminal milieu. In addition to the use of informants, another effective
action they used to combat organized crime is the use of undercover investigators.
An undercover investigator is a person employed by a law enforcement agency who
has previously attended very long and detailed training, i.e., training to acquire the
knowledge and skills necessary to successfully infiltrate an organized criminal group
and gather information that will be useful in court.
In other words, an undercover investigator is an authorized official who investigates
criminal activities under a changed identity and who, however, is not allowed to enter
the criminal zone during his/her activities (Sijerčić-Čolić 2017). The use of undercover
investigators and informants seeks to expose the internal structure of the criminal
organisation and seeks to obtain evidence that will be able to initiate criminal proceedings
against members of an organized criminal group (Marinković 2010). Undercover
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investigators and informants act according to the same legal conditions, and they operate
in a criminal environment. In this regard, undercover investigators and informants may
appear in court as witnesses or as protected witnesses (Sijerčić-Čolić 2017). Regarding the
simulated and controlled buy off and simulated bribery, it is important to say that these
measures are taken, when the detection of criminal offenses is associated with extreme
difficulties. According to Deljkić (2016), these actions are carried out with the use of
informants and undercover investigators. The most important thing is to emphasise that by
undertaking this action, it is not allowed to incite the suspect to commit a criminal offense
(Sijerčić-Čolić 2017). Covert investigative action of controlled transport and delivery of
criminal objects implies cooperation of police agencies of several countries, implies that
the person and/or vehicle, by which the criminal objects are transported are monitored
and intentionally allowed to pass through the territories of certain states with the primary
aim of discovering to whom the criminal objects are intended at their destination. That
is why this action is called “omission” because the person who transports the objects of
the crime is not deprived of liberty immediately but is omitted to be deprived of liberty
at the destination, together with the person who is to take over those objects. The main
purpose of this action is to discover the perpetrators of the crime, but also all others
related to criminal activities. Regarding the application of special investigative actions in
Bosnia and Herzegovina, experiences, and problems in the application of these actions,
Kajmaković (2010) says that one of the most efficient and most used is the operation of
surveillance and technical recording of telecommunications. The problems in practice
related to this action, which have now been successfully eliminated, were of a technical
nature. Problems in the application of special investigative actions access to computer
systems and data as well as actions of surveillance and technical recording of premises,
actions of secret surveillance and technical recording of persons and objects and actions
of supervised transport and delivery of criminal objects in BiH are in the first place lack of
both technical and human infrastructure as well as the fact that the suspect often uses
a computer located in a public place (Kajmaković 2010).
According to Kajmaković (2010), the special investigative action of using an undercover investigator and informant is one of the most successful actions carried out in the
practice of the Prosecutor’s Office of BiH. SIPA formed one department of undercover
investigators and trained several authorized officials to carry out this special investigative
action. Problems with simulated and controlled buy off the subject and simulated bribery
are cash because they involve a large amount of money. Regardless of the problems that
arise in the application of special investigative actions, the fight against organized crime
would not be effective without their application.

Need for international police cooperation
The activities of organized criminal groups are undoubtedly a challenge to the internal security of all states. A wide range of criminal activities of organized criminal groups
is concentrated not only in the homeland but often has cross-border activities. Europol
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data in the SOCTA report for 2017 demonstrates the presence of approximately 5,000
organized criminal groups operating internationally in the EU, compared to 3,600 in 2013,
which confirms a significant increase but also a shift in the criminal market (SOCTA 2017;
Luyten, Voronova 2020). According to the fact that organized crime in an increasing number of cases is characterised by interconnection, internationality and digitalisation, there
is undoubtedly a need for cross-border cooperation of police and judicial authorities in
planning and conducting operational activities.
According to Luyten and Voronova (2020) in the report of the European Parliament’s
Investigation Service, the EU recognised the need for joint and coordinated action of the
police and judicial authorities of the member states and initiated certain measures such as
the adoption of a common legal, judicial, and investigative framework to fight organized
crime, all to encourage their cooperation. The necessity of international police cooperation
is reflected, among other things, in the pronounced complexity of detecting and proving
specific forms of organized crime (illicit drug trafficking, human trafficking, etc.). The
importance of international police cooperation is especially emphasized in the case of the
increased volume of criminal offenses with an international component and in the time of
internationalisation and globalisation of crime in general (Mujanović 2015). Regarding police
cooperation, the UN Convention against Transnational Organized Crime provides for modalities
for achieving such cooperation, and they are: to improve communication in order to facilitate
the flow or exchange of information, cooperation in joint investigations, submission of cases
for investigative and analytical purposes, exchange of officials, exchange of information
related to the modus operandi of organised criminal groups, exchange of information and
coordination of administrative measures (United Nation Convention against Transnational
Organized Crime, article 27). Therefore, according to Karović (2018), to ensure efficiency in
detecting and preventing the commission of criminal offenses, it is necessary to establish
quality cooperation but also coordination of activities of all those involved in collecting useful
information, exchanging information and data, professional development and other aspects
of joint work directing one unique goal and that is safety.

Conclusions
Regarding the previously described characteristics of organized crime, it is evident that they determine the approach to criminal investigation of this global criminal
phenomenon. Characteristics of organized crime such as organisation, hierarchy and
conspiracy of action significantly reduce the scope of operational-tactical, investigative,
and special investigative actions applied during the investigation and with the aim of
proving criminal offences in the domain of organized crime. The essence of organized
crime is the organisation, permanent connection, or existence of three or more persons
involved in criminal activities. Therefore, the specificity of the investigation of this criminal
activity is the focus on proving the connection between the members of the criminal
organisation. Internal hierarchy as an important characteristic of organized crime implies
the existence of organisers of criminal activities, and it can be concluded that in criminal
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organisations there is a precise division of labour and expressed respect for the internal
rules of organized crime. Thus, during the investigation of organised forms of crime, it is
necessary to collect facts that will indicate the role that each of the participants in the
criminal organisation had during its activities.
Conspiracy as one of the most important features of this phenomenon is the secret
performance of criminal activities, which, combined with the specialisation of activities
and the use of modern technologies, is a complex phenomenon that first needs to be
discovered and then clarified. Conspiracy indicates that these criminal activities cannot be
detected or clarified by applying conventional criminal activities, but it is necessary to apply
special investigative actions that significantly intrude on intimacy and basic human rights
and freedoms. In addition to the above characteristics, in the investigation of these crimes
it is necessary to keep in mind the lucrative character of organized criminal activity (i.e., its
focus on making illegal profits), and the use of illegally obtained goods for the purpose
of committing corrupt crimes and linking criminal organisations with the authorities.
Furthermore, illicit profits can also be channelled into legal cash flows, indicating that
organized crime is always linked to money laundering. Ultimately, the financial gain gained
in this way can be used for other criminal activities, such as expanding the criminal activity
of an existing criminal organisation or the financing of terrorist activities to weaken the
state, in which the criminal organisation operates or has its interests.
Finally, we can conclude that the criminal investigation of organized crime requires
a proactive approach characterised by intensive criminal intelligence activities, infiltration into criminal communities and groups, and the application of modern technological
advances. Therefore, due to the danger and complexity of organized crime, as well as
its rapid development, it is necessary to continuously and systematically approach its
combating and investigating in order to be able to identify new forms of organized crime
and all other changes related to this socially negative phenomenon. The primary goals
are: effective detecting, eliminating, researching, and responding to the causes that
lead to the emergence of this socially negative phenomenon. Traditional approaches
to combating organized crime must be continuously supplemented or replaced by new
and modern approaches.
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Abstract
The author of this article explores the question, what is human trafficking. In order to answer this
question, definitions of human trafficking are examined, as well as the causes, types of trafficking,
recruitment strategies, and the significant problems in conquering human trafficking internationally.
Trafficking in human beings affects all regions and most countries of the world. According to official
data, Bosnia and Herzegovina is a transit country, but certain reports indicate that it is becoming
a country of origin and destination. In order to exemplify the issue of human trafficking on the concrete case study, there is further exploration of how the law of Bosnia and Herzegovina defines it,
and how approachs to this problem. Taking into account the increase of human trafficking in the
world, especially among countries in transition, it is extremely important to find effective solutions
for the prevention of such cross-border criminal activity.
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Prawo karne Bośni i Hercegowiny dotyczące handlu ludźmi
Streszczenie
Autor niniejszego artykułu zgłębia pytanie, czym jest handel ludźmi. Aby odpowiedzieć na to pytanie, analizuje definicje handlu ludźmi, a także przyczyny i odmiany tego zjawiska, strategie „rekrutacji“ ofiar oraz istotne problemy w zwalczaniu handlu ludźmi na arenie międzynarodowej. Handel
ludźmi dotyczy wszystkich regionów i większości krajów świata. Według oficjalnych danych, Bośnia
i Hercegowina jest krajem tranzytowym, ale niektóre raporty wskazują, że coraz częściej staje się też
krajem pochodzenia i przeznaczenia. W celu zilustrowania problemu handlu ludźmi na przykładzie
konkretnego studium przypadku, przeprowadzono badanie dotyczące tego, w jaki sposób prawo
Bośni i Hercegowiny definiuje to przestępstwo i w jaki sposób podchodzi do zwalczania tego problemu. Biorąc pod uwagę wzrost handlu ludźmi na świecie, zwłaszcza wśród krajów znajdujących
się w okresie przejściowym, niezwykle ważne jest znalezienie skutecznych rozwiązań w zakresie
zapobiegania transgranicznej działalności przestępczej tego typu.
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Słowa kluczowe: Bośnia i Hercegowina, praca przymusowa, przemoc ze względu na płeć, handel
ludźmi, handel organami, wykorzystywanie seksualne, przemoc wobec kobiet, transgraniczna
działalność przestępcza, kraj tranzytowy, prawo karne

Human trafficking is as old as human history. Slavery and slave labour were never
eradicated. They changed only their forms and adapted to social conditions. In the modern
world, trafficking in human beings, including children, is still present in many countries.
People, especially children, are trafficked for the purpose of sexual exploitation, forced
labour, forced begging and the commission of criminal offenses. Adults and children are
also trafficked for the purpose of concluding forced marriages, or even organ trafficking.
Trafficking in human beings is a global phenomenon that strongly affects countries
in political and economic transition or the post-conflict period, which are most often
the main starting points for trafficking in human beings (Doležal 2007: p. 1399–1420).
According to existing data, trafficking affects everyone: women, men, girls and boys, but
most victims of trafficking are women and girls (Korićanac 2013). This gender-related
characteristic is largely caused by the poverty of the female population and the violation
of women’s economic and social rights. Since the early 1990s, human trafficking has
emerged and become a serious problem in the region of South Eastern Europe.
Ancient prostitution originated from the slave-owning social order and polytheistic
cosmogony, so the prostitutes of that time were mostly slaves of rich citizens or believers
dedicated to a certain polytheistic deity, in whose temple they sexually served visitors.
The prostitutes did not have the money paid for their services, that money was used
by the owners of the slaves and the administration of the temples. Some sociologists
accept the rough division of ancient prostitution into forced, slave, and voluntary temple
prostitution. Prostitutes themselves were more or less stigmatised everywhere, that is,
negatively marked. The Roman rule is as much Greek supported prostitution as a normal
segment of social life.
In the Middle Ages in Europe, in the period of feudalism and Christianity, the profile of
prostitution as a social phenomenon changed. Ancient religious authorities and society,
denote and accept prostitution as a necessary evil, to which human greed is channeled,
in order to protect from it the sanctity of marriage and, generally, the desirable chastity of
the female population. In the Middle Ages, prostitution most often appeared in two forms:
civil and military. Civil prostitution implies the activities of brothels, and military – the
integration of prostitution into long war campaigns in which prostitutes provided services
to their members of the campaign. Military prostitutes in seventeenth-century Europe
were organised in some armies into support units, mostly under the command of a commander of the appropriate military rank.In the modern age, the extent of prostitution has
not diminished, only the form of its institutionalisation has changed. Military prostitution
has disappeared, and activity has expanded beyond brothels into the entertainment and
culture sectors.
Today, prostitution is widespread throughout the world. In recent decades, world
poverty has generated numerous forms of mass suffering, including the growing
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prostitution that most affects the most vulnerable groups, women and children.
Globalisation has affected the development of organised crime, under the control of
which prostitution becomes predominantly forced because it is recognised as a source
of huge profits without special investment and risk. Thus, today prostitution takes the
form of cruel exploitation of the marginalised multitude of women and children, who are
thus enslaved, similar to the ancient past.
In the ancient past, slave labour enabled the most advanced civilisations to exploit
their scientific and cultural potentials and thus reach cultural and economic heights. In
Egypt, for example, pyramids, palaces, and temples were built by hundreds of thousands
of slaves, and ancient Sparta and Athens depended on forced labour. Most Athenian
slaves were servants in households, and their happiness depended on the relationship
they would develop with their owners. The Greek model of slavery was taken over by
the Romans, who supplied their empire with free labour through conquests. The most
privileged slaves in Rome were the secretarial staff of the rulers. The Romans also treated
slaves with extreme brutality. One example of cruel treatment of slaves is arena battles
better known as gladiatorial battles.
In the time after the fall of the Roman Empire, European civilisations abandoned the
slaveholding model that replaced the feudal social order. Medieval feudal states rested
on the work of peasants – serfs Given that the medieval European area was the target
of numerous conquests of peoples, from the Huns, Avars, Tatars, etc., these conquerors
during their campaigns enslaved a large number of people, and prisoners, among whom
children were not spared either, they become victims of all possible forms of exploitation.
In the slaveholding and feudal stratification system there is a lack of awareness of the
importance of the human person and his dignity (Cimerman, Gluić, Marinović 2005: p. 10).
Unfortunately, the problem of human trafficking, although attracting more and more
attention to the political blue (communism) is far from being solved. The complex causes
of this crime, insufficient awareness of the problem, lack of specific legislation in the state
make it very difficult to combat trafficking. Thus, the aim of this article is to analyse this
phenomenon from the legal point of view, to examine its causes, types, and to propose
new ways of combating human trafficking.
If we start from the definition of trafficking, we can find one of the more widely accepted
definitions given by the United Nations. According to the Protocol to Prevent, Suppress
and Punish Trafficking in Persons, especially Women and Children (well known as Palermo
Protocol), which supplements the United Nations Convention against Transnational
Organized Crime (UNCTOC), trafficking in persons is defined as „the recruitment,
transportation, transfer, harbouring or receipt of persons, by means of the threat or use
of force or other forms of coercion, of abduction, of fraud, of deception, of the abuse of
power or of a position of vulnerability or of the giving or receiving of payments or benefits
to achieve the consent of a person having control over another person, for the purpose
of exploitation.“ (Protocol 2000: art. 3).
The definition clearly states that trafficking includes not only the recruitment of victims
but also their transportation from one place to another and their acceptance, so that
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everyone involved in a person’s movements for the purpose of exploitation participates in
the trafficking process (Lalić 2007: p. 22). Dramatic experience, to which people involved
in human trafficking have been exposed, can be inferred from this definition. This does
not follow from the definition, but practice demonstrates that traffickers were mostly not
only known to victims before they abused them, but were primarily people they trusted
and often very close to those they later exploited (Korićanac 2013).
Article 187 of the Criminal Code of Bosnia and Herzegovina states: “Whoever, for profit
or other benefit, induces, encourages or entices another to provide sexual services or
otherwise enables his surrender to another for the purpose of providing sexual services
or in any way participates in organising or leading the provision of sexual services in
a State in which that person is not domiciled or of which he is not a national shall be
punished by imprisonment for a term between six months and five years”.
A special form of trafficking is organ trafficking. This branch of human trafficking is
relatively new, but very cruel. Victims are forced to sell their organs and receive very little
or no compensation. Postoperative care for the victim is rare, so victims often die. Organ
recipients are most often wealthy residents of developed countries of the world.

Human trafficking and Bosnian legislation
Trafficking in human beings is a major social problem that has far-reaching negative
consequences, both for survivors of trafficking in human beings, their families and
immediate environment, and for society as a whole. Trafficking in human beings is called
modern slavery, and it is a criminal offense and a dramatic form of violation of basic
human rights. However, in scientific practice, in Bosnia and Herzegovina, the problem of
human trafficking has not been sufficiently studied, i.e. to the extent that there is a real
need given the prevalence of this phenomenon and its negative social implications.
The end of the XIX and the beginning of the XX century is a time of migration, where
the problem of refugees and poverty arises. It is a time marked by the globalisation
of organised crime, where criminal cartels represented a significant part of the world
economy, generating social influence, power and thus posing a threat to the principles
of humanity. However, the crime of trafficking in human beings rose sharply from the
mid-to-late 1990s, when thousands of women were believed to have been exposed to
organised groups of traffickers operating throughout the country. Most of the victims
were from Eastern Europe.
To arrive at a particular location, often a bar or nightclub, victims were forced to
provide sexual services to trafficking clients, which in many cases included members of
international peacekeeping missions. At any attempt to refuse, victims would face severe
physical violence, threats against family members of the victim, or even the murder of
the victim by traffickers or their accomplices (see: OSCE 2009).
For example, in the same period, organised criminal groups from Asia sent women
from China to the United States, as well as women from Eastern Europe to South American
countries. This practice is known as „white slavery“ (Lalić 2007: p. 5).
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There are no precise data on human trafficking at the global or regional level. According
to governmental and non-governmental experts in this field, it is estimated that between
700,000 and 2,000,000 women and children are trafficked worldwide each year as victims
of human trafficking. These are preliminary estimates relating to international human
trafficking, where countries such as Thailand or India are not involved (Lalić 2007).
When it comes to Bosnia and Herzegovina, according to the same author, BiH has
become a route for human trafficking and other forms of smuggling to Western European
countries. Bosnia and Herzegovina has also undertaken operational and legislative
measures to strengthen its anti-trafficking capacity. In order to comply with international
standards, this country has ratified the UNCTOC and its protocols, including the Palermo
Protocol. Furthermore, in 2008, it ratified the Council of Europe Convention on Action
against Trafficking in Human Beings and committed itself to full compliance with legal and
other measures arising from these documents. It has also ratified International Labour
Organization’s conventions: No. 29 – on prohibition of forced labour1, No. 97 – on migration
for employment purposes (revised)2, No. 105 – on abolition of forced labour3, and No.
142 – on migrant workers4 (supplementary provisions). International standards oblige BiH
to fully respect, not only in terms of legislative compliance and implementation, but also
in terms of ensuring the institutional and operational capacity to prosecute and prevent
trade, including trade for labour exploitation. These measures must ensure both the
identification and protection of victims (see: OSCE 2011).
In 2003, when the Criminal Code of Bosnia and Herzegovina was adopted, it included
a definition of trafficking in human beings under the Palermo Protocol. Recent amendments
have ensured compliance with the Council of Europe Convention on Action against Trafficking
in Human Beings at the state level, while the BiH criminal law provides a comprehensive
definition of trafficking in human beings.5 The same law includes provisions on related
offenses, such as: offenses of enslavement and transportation of persons in slavery6,
international recruitment for prostitution7 and smuggling of persons8.
BiH criminal legislation at all levels ensures that victims of trafficking can file a property
claim in criminal proceedings, as one form of compensation. The injured party is defined
as a person whose personal or property rights have been endangered or violated by
a criminal offense. In accordance with the relevant provisions, the court decides on the
property claim in criminal proceedings, if this decision would not significantly prolong
the criminal proceedings. Thus, this decision is left to the discretion of the court, which
assesses in each individual case whether the decision on the property claim would
significantly prolong the criminal proceedings.
1
2
3
4
5

6
7
8

Forced Labour Convention, 1930 (No. 29).
Migration for Employment Convention (Revised), 1949 (No. 97).
Abolition of Forced Labour Convention, 1957 (No. 105).
Human Resources Development Convention, 1975 (No. 142).
CL BiH, „Official Gazette of BiH”, numbers: 3/03, 32/03, 37/03, 54/04, 61/04, 30/05, 53/06, 55/06,
32/07 and 8/10);
KZ BiH, član 185;
KZ BiH, član 187;
KZ BiH, član 189;

70

Damir Bilić

Such proposal for the implementation of a property claim may relate to compensation
for material and non-material damage, return of property or annulment of a certain legal
transaction (see: OSCE 2011). According to available data collected in last years from
prosecutors, law enforcement agencies, social work centres and NGOs in Bosnia and
Herzegovina, the biggest number of victims of trafficking (83 people) were identified in
2017 (see: UNODC 2020: p. 4). They were trafficked for the purpose of labour exploitation
(7 victims), prostitution or other forms of sexual exploitation (10 victims), for the purpose
of begging (52 victims), for conclusion of forced or contracted marriages (5 victims),9
and other forms of exploitation of victims (4 fornication, 1 sexual intercourse with a child,
2 extramarital affairs) with a minor child (1 minor found at the border without documents
and 1 adult does not specify the type of exploitation). Within the total number of victims
of human trafficking in 2017, 36 victims were adults and 47 were minors, 58 victims were
females and 25 were males, 2 victims were foreign nationals (1 adult – Dutch citizen,
1 minor – Libyan citizen), while the remaining 81 victims of human trafficking were citizens
of Bosnia and Herzegovina. 26 victims of trafficking were assisted in safe houses, while
protection and assistance were provided to 57 victims outside safe houses. Three
voluntary returns (adults) from Slovenia and Croatia (labour exploitation) were made,
and 1 reception of a potential victim of human trafficking from Hungary (a minor). Also,
in the reporting period, acquittals were handed down against 3 persons. Competent
institutions in Bosnia and Herzegovina and civil society organisations, in cooperation with
international organisations and partner countries, in 2017 out of 91 activities planned by
the Action Plan to Counter Trafficking in Human Beings in Bosnia and Herzegovina for the
period 2016–2019 managed to fully implement 65 activities, 7 activities were partially
implemented and in 19 activities implementation was not started in the reporting period10.

Palermo Protocol
This Protocol was open to all states for signature from 12 to 15 December 2000 in Palermo
(Italy), and thereafter at United Nations Headquarters in New York until 12 December 2002.
The Article 3 of the Palermo Protocol states that trafficking in human beings consists
of 3 basic elements that must be combined in order for the definition of trafficking to be
met. These three basic elements are: the act of exploitation, the manner and the purpose
of exploitation (see: Protocol 2000: art. 3).
The acts of exploitation include: recruiting, transporting, relocating, receiving and providing
accommodation to victims of trafficking. The manner tells us how the crime was committed.
Threats or the use of force are most often used, and kidnappings, frauds, deceptions and
coercion also occur. People in various positions experience abuse of power, which is often
accompanied by various forms of corruption. The purpose of exploitation is the last element
of human trafficking, which is actually the ultimate goal of human trafficking. Prostitution,
forced labour, slavery or slavery-like acts and organ harvesting are in this category.
9
10

See more: UNODC 2020: p. 5.
Data according to the Council of Ministers of Bosnia and Herzegovina.
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The Palermo Protocol obliges states “to establish trafficking in human beings as
a criminal offence, but does not provide guidelines for the severity of sanctions” (Kartusch
2001: p. 43).

Causes of human trafficking
The causes of human trafficking are numerous, and the most important are poverty,
war, natural disasters, ignoring the law. Globalisation has contributed to a faster and
easier crossing of international borders, which has made the job of smugglers much
easier. Many societies today are imbued with the belief that „women are second-class
residents“. Their human rights are not respected, so they are very often victims of human
trafficking or are sold by their own families.
The disintegration of the great 5 state formations, such as the Soviet Union or
Yugoslavia, created a space-time vacuum of powerlessness. Due to the failure of the
authorities and rights in these areas, many women and children became victims and
were transported mostly to Western European countries.
One of the causes of human trafficking is the increase in international sex tourism and
the legalisation of prostitution in some countries around the world. A large number of
countries do not have defined anti-trafficking laws, so this is another incentive for traffickers
to trade them. Unfortunately, a large number of people, who are supposed to fight human
trafficking ultimately cooperate with money abusers and sell fake documents to victims.

Differences between human trafficking and migrant smuggling
It is important that authorities know how to distinguish the trafficking crime from
smuggling of migrants. Victims of trafficking may be exposed to immediate or long-term
physical, sexual or health consequences not seen in smuggling. Trafficking victims are
violated more than smuggling. Often victims of smuggling become victims of human
trafficking. Smuggled migrants often find themselves in desperate and life-threatening
situations. In such situations, there may also be some elements of trafficking, but no
element of exploitation, which is an important difference from human trafficking. In the
Criminal Code of BiH (Article 189, paragraph 1) is written: “Whoever intends to obtain
for himself or another benefit, illegally translate or facilitate the transfer of one or more
migrants or other persons across the state border or who for that purpose makes,
procures or possesses false travel or personal documents will be punishable by one to
ten years in prison”.

Trafficking in human organs
Organ trafficking is perhaps the least understood and researched form of trafficking.
It is a growing international problem with a transnational dimension. Organ trafficking
involves a crossroads between the criminal world of traffickers, poor donors, sick recipients
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and unscrupulous medical staff. Organ trafficking needs to be understood in the context
of transplant commercialism and transplant tourism. Both include the commodification
of a human organ (often a kidney or liver) that is bought or sold for commercial or material
gain. Live donors or cadavers (dead donors) can be traded. Trafficking in human beings
for the purpose of organ removal is clearly defined by the Palermo Protocol to the UN
Convention against Transnational Organized Crime. This document defines trafficking
for organ removal as a specific form of trafficking, in which an internationally operating
criminal organisation through deception and coercion attracts or coerces people into
organ trafficking. Trafficking for organ removal refers to a living donor (Aronowitz, Isitman
2013).
From a legal point of view, this form of organ trafficking, like all other forms of
trafficking, is a violation of fundamental human rights and the dignity of the individual,
and is therefore defined as a criminal offense usually carried out by transnational
organised crime networks: handling of any human organ, tissue or cell obtained
and used outside the national legal system for organ transplantation (World Health
Organization 2009). The concept of trafficking in organs, tissues and cells focuses on
trafficking in human body parts derived from living or deceased donors. This type
of trafficking has a wide scope and can occur as the purchase and sale of organs or
tissues from living persons, but also as theft of organs or tissues. of the deceased.
Trade of organs, tissues and cells involves the sale and purchase of body parts,
which is prohibited and punishable under international conventions, as well as under
national transplant laws (Bos 2015).
Deprivation of human organs and body parts is a form of slavery, whose victims
are exploited by taking an organ from their body. There is voluntary giving of human
organs and body parts and violent taking human organs and body parts. Removal of
organs or parts of bodies is carried out to meet the health needs of persons, or for
scientific research purposes. What characterises victims of forced abduction organs
or body parts is that the victims are mostly from the area of war or territory affected
by poverty, lawlessness and corruption, as well as the fact that mostly the same
people were first abducted in different ways, imprisoned, and after the removal of
organs – killed. Remains of the victim’s body are thrown into one of the collective
tombs, without a trace. Incitement and coercion to commit criminal acts is also a form
of exploitation of victims of trafficking, forcing them to commit certain illegal actions,
with the aim of gaining illegal property gain for one who carries out such a form of
coercion and crime. Victims of trafficking also may be forced to participate directly or
indirectly in war conflicts.

Sexual exploitation in human trafficking
Sexual exploitation is generally administered by traffickers called pimps. They are
violent, ruthless and consider victims of human trafficking their property, inanimate objects
that will be sold over and over again. Victims of trafficking may be attracted to sexual
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activity by a trafficker, who turns that he is their friend and who will eventually deceive the
victims. Every aspect of the victim’s life is controlled by traffickers, who often use alcohol or
drugs to develop the victim’s addiction as a form of control. Children are also not exempt
from sexual exploitation11. Pimps target a vulnerable group of children and lure them
into prostitution through psychological manipulation, drugs and violence. Pimps create
seemingly loving and caring relationships with children to establish trust and loyalty, and
so the pimp ensures that the child remains loyal even after rescuing the child.
For example, such phenomenon as bacha bazi12 literally means „playing with boys”,
but in reality it is slang for sexual slavery and child prostitution that flourishes in almost
all parts of Afghanistan and some parts of Pakistan. Boys, often from 10 to 18 years old,
are sold to rich and powerful patrons for entertainment and illegal sex. Because women
are not allowed to dance in public places, boys are forced to perform dances that involve
feminine movements and acting. Many rich and influential men have one or more boys for
sexual exploitation. These boys are most often from very poor families, and rich individuals
sometimes keep them in public as apprentices, housekeepers, workers in a shop, a hotel
or some other business. Boys are sometimes „recruited” through coercion, threats, fraud,
intimidation or being lured false promises of a better life. Although the boy’s „job” should
be dancing to entertain male audience, they are actually victims of sexual exploitation. The
UN tried to raise awareness of this practice, however, without much success. The main
problem in reducing and breaking the bacha bazi practice is the fact that no one is ready
to speak about it publicly. The growing proliferation of these practices in Afghanistan has
a number of causes: lack of rule of law, corruption, vagueness and lack of law, limited
access to justice, widespread poverty, general insecurity, etc. (Aljazeera Balkans 2006).
In Bosnia and Herzegovina, in Article 186 par. 2 of the BiH Criminal Code is written:
“Whoever recruits, alleges, transports, surrenders, hides or receives a person under
the age of 18 for the purpose of exploitation by prostitution or other forms of sexual
exploitation, forced labour or services, slavery or the like by intercourse, service, removal
of parts of a human body or for the purpose of any other exploitation, in a State in
which that person is not domiciled or of which he is not a national, shall be punished by
imprisonment for a term not less than ten years“.

Prevention of human trafficking
Taking into account the complex and diverse nature of trafficking in human beings
and its main causes, an effective strategy to prevent trafficking in human beings must
not be limited to punishment as a consequence of such trafficking. States are obliged
to take appropriate measures to prevent trafficking in human beings. The need for
a uniform multidisciplinary policy in preventing trafficking in human beings is recognised
in all countries, as well as regional and international organisations. The foreword to the
Protocol to Prevent, Suppress and Punish Trafficking in Persons, as well as from the Council
11
12

See more: https://www.unodc.org/unodc/en/human-trafficking/faqs.html (02.08.2021)
„Bacha bazi“ literally means „playing with boys“ and is most often translated as „dancing boys“.
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of Europe (see: Kartusch 2001), stressed the need for an integrative and coordinated
approach to this problem consisting of prevention, protection of victims and punishment
of perpetrators.
The prevention strategy should include short- and medium-term measures, such as
information campaigns and raising the awareness of potential victims. In terms of the longterm perspective, the strategy should aim to improve the economic and social situation
of groups that are particularly vulnerable in the countries of origin. In addition, restrictive
immigration laws and policies in destination countries also contribute to an increase in illegal
migration and trafficking, and expanding the possibilities for legal migration to find work or
vocational training could have a protective effect against trafficking. Where to start? Clearly,
from the very beginning, what is in this case raising the level of awareness about the issue
of human trafficking (see: Kartush 2001). Immigrants often do not have enough information,
that is why they are forced to turn to intermediaries for help in finding a job abroad. These
intermediaries can also be smugglers who simply help them cross the state border, but they
can also be traffickers. Awareness-raising campaigns are therefore an essential element in
providing sufficient information to potential victims of trafficking to enable them to make
the right decisions regarding possible employment outside the countries in which they live.
Such campaigns should include information on human trafficking, existing opportunities and
conditions for legal migration, employment data in destination countries, real earnings in
certain countries, so that potential immigrants can assess, how realistic the business offers
they are received. Traffickers promise huge sums of money, and their victims do not have
enough opportunity to find out whether these offers are real or not.
Such campaigns should be conducted in countries of origin in cooperation with
NGOs, which should be provided with adequate financial assistance, while countries of
transit and destination should support governments and NGOs in countries of origin in
their efforts to implement such campaigns.13 In addition to potential victims, information
campaigns should be addressed to the general public, as well as to the legislature and
other professional services, who are likely to be in contact with potential victims of trafficking (Kartusch 2001).
Members of high-risk groups should be provided with information on recruitment
methods used by traffickers, on legal requirements for legal migration to other
countries, on earning opportunities in those countries, on sexually transmitted
diseases (especially AIDS, related to work in the sex industry), as well as organisations
that citizens can contact for more information. Trafficking in human beings most often
begins with migration, and the main causes of migration lie in economic and social
inequality between countries and regions (see: United Nations 2014). People living in
developing countries or countries in transition, who want to emigrate for work to improve
an extremely low standard of living or for marriage, often become victims of human
trafficking. The inferior position of women before the law and in society in general, often
leads to women as a group, much more often than men affected by general poverty
13
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and unemployment. All these circumstances lead to the fact that labour migration is
increasingly made up of women. Therefore, it is necessary to take into account the issue
of the role of gender in society, when planning strategies to improve the economic and
social situation in the countries of departure. The combination of economic problems
and gender discrimination is of particular importance for the analysis of the situation in
Central and South Eastern Europe, as well as in the countries of the former USSR. Since
the early 1990s, countries in transition, in Central, Eastern and South-Eastern Europe,
as well as in the former USSR, have become the main starting countries for human
trafficking, but also countries of transit and origin of such trafficking. Despite the progress
made in the economic development of this region, poverty and unemployment rates
increased significantly during the transition.
However, the causes of human trafficking cannot be limited to poverty and difficult
economic conditions. To be effective, anti-trafficking prevention strategies need to take
into account that certain groups in society are particularly vulnerable to discrimination,
thus increasing the risk of becoming a victim of trafficking. For example, women belonging
to national minorities have additional problems because of their gender, but also
because they belong to a minority group (multiple discrimination)14. Therefore, strategies
addressing the causes of trafficking should also address the position of women and girls
belonging to minority groups. The fact that they are more vulnerable to human trafficking
requires a deeper analysis in order to develop an appropriate strategy to eliminate this
form of multiple discrimination. Prevention of human rights violations is a very complex
issue, so it is difficult to point out the most effective safeguards. However, the link between
the position of high-risk groups in countries of origin and their vulnerability to trafficking
is obvious, and NGOs and international organisations often point this out. The strategies
for effective prevention of trafficking in human beings involve taking measures in relation
to the causes that make certain persons potential victims of trafficking in human beings.
Improving the position of groups of people (women and children), who are most often
the target of traffickers, within social and legal systems requires a broad, multidisciplinary
approach, and it is necessary to make an analysis of the full range of factors of this
complex problem (Kartusch 2001).

Examples of good practice of preventing human
trafficking in some European countries and the USA
Recognising the need to raise awareness about human trafficking, Italy has funded
TV campaigns on this problem in Albania, from which more and more people go to
the European Union every year, mostly illegally across the sea. An agreement with the
International Organization for Migration (IOM) was signed, which allows 5,000 Albanians
to work in Italy for a year. The goal of the agreement is the legal employment of workers
from Albania and the Balkans. Candidates for going to work in Italy must pass language
14

See: International Helsinki Federation for Human Rights, www.ihf-hr.org/publicat.htm
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and professional training tests. All persons, who pass the tests are entered into the IOM
database, which is sent to the Italian authorities and is available online for consultation
with Italian employers.
If a suitable job is found in the database for a suitable candidate, he gets permission to
go to Italy with an employment contract, which allows him to start working immediately.
The U.S. Trafficking Victims Protection Act of 2000, H.R. 3244 ENR (Sec. 106 (b)) obliges
U.S. authorities to initiate and implement public awareness programmes, especially
among potential victims of trafficking, regarding the dangers of trafficking in human
beings and the protection mechanisms available to victims of trafficking (Kartusch
2001: p. 19). Several states of the former USSR, such as Moldova and Ukraine, have
established ministerial committees responsible for issuing licenses to those companies
that organise the employment of people abroad. Boards can also revoke licenses if
they detect actions by companies that violate the law. Potential immigrants have the
opportunity to check with these committees whether a particular company offering
a job abroad is licensed and registered in accordance with the law (Kartusch 2001).
This law also punishes all forms of trafficking in human beings. This is one of the better
examples of legal practice that recognises that human trafficking takes place not only
in the field of the sex industry, but also in other areas of work and service provision.
Taking into account that clear legislation is required for successful prevention, some
countries (e.g. Austria, Cyprus, the Netherlands, Germany and Poland) have included
trafficking in human beings as a separate criminal offense, but still limit the offense to
prostitution or sexual exploitation.
In Kosovo, in January 2001, a definition from the Protocol to Prevent, Suppress and
Punish Trafficking in Persons, was included in the legislation.15 Punishing all participants,
who are involved in human trafficking in any way, has a crucial impact on the prevention
of human trafficking. Therefore, this is perhaps the most important part of all prevention
strategies, to which great attention should be paid.
The adopted in Kosovo anti-trafficking law provides for a penalty of two to twelve
years imprisonment for persons, who commit or attempt to commit the crime of trafficking in human beings. Under aggravating circumstances, the penalty is two to fifteen
years in prison (if the victim is under eighteen years old) or five to fifteen years (if the
perpetrator organised a group of persons for trafficking in human beings).16
U.S. trafficking law17 provides for a sentence of up to twenty years in prison. With
aggravating circumstances, e.g. if the consequence of trafficking is the cause of death
of the victim, if the offense involved kidnapping or sexual abuse or was committed
with the use of force, threat or coercion, or if the victim was under the age of fourteen,
imprisonment may be life.
15

16

17

Regulation No. 2001/4 on the Prohibition of Trafficking in Persons in Kosovo, UNMIK/REG/2001/4, 12
January 2001 (according to Kartusch 2001: p.42).
Regulation No. 2001/4 on the Prohibition of Trafficking in Persons in Kosovo, UNMIK/REG/2001/4, (Sec.
2), according to Kartusch 2001: p.42.
United States Code (Sec. 1590 and 1591), as amended by Victims of Trafficking and Violence Protection
Act 2000 (Sec. 112), according to Kartusch 2001: p. 42.
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In Belgium, facilities, where a criminal offense has been committed, may be legally
closed during the trial, if there is evidence that social laws have been violated under
the reasonable presumption that trafficking in human beings is involved. The Belgian
Criminal Code (according to Kartusch 2001: p. 44, 52) also allows for the seizure of
objects owned by the accused, resulting from trafficking in human beings. In cases of
trafficking in human beings, seizure may be carried out even if the facilities in question
are not owned by the accused. All earnings earned by the accused illegally (or the
equivalent amount of money, if earnings are not available) may be confiscated. If a person has trafficked money or earned money for a criminal offense, that money becomes
the property of the state upon completion of the trial. This state decision, however,
cannot be applied if there are also victims of the crime. In such cases, the seized
property is sent to a victim assistance fund instead of the state, which allows victims
of trafficking, who are resold into forced prostitution, to file civil lawsuits against the
trader for the payment of wages he forcibly denied (Kartusch 2001: p. 53). The Belgian
Penal Code18 provides for the deprivation of certain rights, such as the right to testify
or the right to engage in public affairs, for persons who are proven to have participated
in trafficking in human beings by engaging in their usual activities or associating with
criminal organisations.
A large number of countries have introduced stricter legal penalties for trafficking
cases committed by organised groups of criminals, e.g. Belgium and Kosovo. Austria has
introduced as a separate criminal offense association, organisation and participation in
criminal groups for the purpose of trafficking in human beings.
One of the main bearers of any prevention strategy is certainly the police. Albania and
Latvia have established special anti-trafficking police departments. In Bulgaria, a special
police unit has also been established within the National Border Police Services (NBPS)
to investigate, gather evidence, conduct joint actions and exchange information with
other state and international judicial services. In the United Kingdom, a unit within the
London City Police (see: Kartusch 2001), among other things, conducts investigations into
forced prostitution, trafficking in women and organised crime. The basic task of this unit is
to ensure the safety and protection of victims. All investigations are mostly conducted on
finding data and evidence and do not rely solely on the testimony of victims. The United
States have established special anti-exploitation units (WETF) to prevent the exploitation
of workers, as well as to investigate and punish, many of which are the result of human
trafficking (Hidden Slaves... 2004). One of the biggest problems related to the crime of
trafficking in human beings is that persons accused of committing that crime are often
not citizens of the country in which they are being tried.
However, some European countries have also found answers to such problems (Kartusch 2001). For example, under the Austrian criminal law, criminal offenses of trafficking
in human beings committed abroad may be under the jurisdiction of Austria if the criminal
offense has endangered the interests of Austria (e.g. if the victim is an Austrian citizen) or
18
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in a case, where the perpetrator cannot be extradited to another state, regardless of the
criminal law of the foreign state where the crime was committed.

Recommendations for the prevention of human trafficking
General measures for the prevention of trafficking in human beings should be based
on research in the field of prevention, prosecution and protection. This is important
because only on the basis of facts we can see the totality of the problem, ensure that
police and judicial authorities carry out continuous collection of data on trafficking cases
(number of reported cases and convictions, countries of origin, measures in which many
victims turn to aid organisations, etc.) in order to implement more effective measures to
prevent trafficking. Now, according to some data, we do not have enough research to
show the real situation. It has already been pointed out that high-risk groups of people,
who are susceptible to becoming victims of human trafficking, are actually women and
to a lesser extent – children. Mechanisms of the protection of women and children, especially in cases of domestic violence, are the following: free medical, psychological and
legal counseling, accommodation and legal aid. It is also necessary to create specially
trained and equipped teams within the police force, as well as within the state legal apparatus.
Taking into account the fact that trafficking in human beings is a global phenomenon,
it is necessary to use bilateral, regional and international cooperation in order to eliminate
the causes of trafficking in human beings. One of the most important aspects of human
trafficking is the criminal responsibility of all individuals involved in this process.
In addition, other provisions of the Criminal Code should be applied to perpetrators
of the criminal offense of trafficking in human beings, such as forced marriage, torture,
rape, sexual abuse, bodily injury, murder, etc. In addition to imprisonment, the practice
of confiscating property closure of trafficking-related facilities (as in the Netherlands),
abolition of the right to use state aid and tax relief, and introduction of judicial oversight.
Criminal and civil liability should apply to all legal entities involved in trafficking in human
beings, regardless of the liability of the natural persons involved.
Special emphasis should be placed on consistency in punishment, it is the
responsibility of the government. The attention should also be drawn to the need
to decriminalise victims of trafficking, if it turns out that these persons committed
misdemeanors and criminal offenses, because they were victims of trafficking at the
time. Since Bosnia and Herzegovina is on one of the routes, through which human
trafficking takes place, it can be expected that victims of human trafficking will be
discovered in its territory. These persons should be provided unconditionally and
free of charge with any kind of assistance (medical, legal, psychological), because
it should not be forgotten that these individuals are possible witnesses in court
proceedings. If they agree to testify in court, they should be clearly provided with all
information about their rights in court and also provided with free legal aid. The role
of the state is considered to be extremely important, which in this case should take
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all measures to protect the privacy and personal safety of victims of trafficking before,
during and after criminal proceedings.
Protection measures should also be ensured for members of non-governmental
organisations that provide assistance to victims of trafficking. Taking into account that
the case of trafficking in human beings is mostly persons residing illegally in a country,
including BiH, it is considered that the deportation of victims of trafficking in human beings should be stopped if there is evidence of a possible threat of retaliation in the home
country. To this purpose, Bosnia and Herzegovina should step up its efforts to improve
cooperation with the countries of origin of victims of trafficking.
Prevention programmes can often look like a real solution of the problem „on paper“.
However, in practice, their implementation is often an unfeasible endeavor. The difficulties
that can be encountered are financial problems, inadequate working conditions,
administrative beaurocracy, rigidity of the system, comfort and inertia of those who need
to implement the programme in their institution. To make matters more complicated, the
experts involved in the programmes clash over different views on the problem and ways
to solve it. Therefore, it is considered that it is necessary to invest funds and efforts in the
establishment of expert teams that would be exclusively focused on the implementation
of preventive and other programmes to combat trafficking in human beings. Expert
teams could be organised in regions, and each of them would monitor the work of certain
local communities. Due to the fact that the prevention so far has resulted in failure, it
is necessary to restructure the approach to the problem. The author's proposal would
be to establish a special institute for such research, with an existing database of cases
and victims of trafficking. Transparency of prevention programmes is very important,
because it leaves no room for manipulation. It is certainly important to focus on schools19
and colleges, because young people, who have no information about the problem,
naively enter the world, not knowing what is behind certain ads with job offers nor to
whom they can turn for help if they become victims. We also believe that we should
act on the media’s approach to the problem of human trafficking in terms of avoiding
public intimidation, sensationalism, and especially the media lynching of the victim. It is
paradoxical to crucify victims of human trafficking, who ended up in prostitution against
their will, until no one wondered who the consumers of their services were and what
happened to their morals and responsibilities.

Conclusions
It is disappointing to know that the human race has progressed so much since the
time of ancient slave-owning civilisations such as the ancient Greeks and Romans, and
that in parallel with it, the form of trade that sells people as „goods” has also progressed.
However, this fact should not be so great discouraging, because all countries, at least on
a declarative level, agree that human trafficking is a crime to be eradicated. As a result,
19
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more and more countries are uniting to create plans, programmes and strategies to
combat human trafficking. Congresses are organised, seminars, training sessions, and
everything needed to warn of this problem, and then prompted to action. But is all that
enough? Are there any other ways, instructions, patterns of action that are not taken
into account? According to the above-mentioned data, and according to some other
research, human trafficking is firmly on the „bronze pedestal” on a global scale of the
problem.
Yet, as long as there is the will, the people and the ways to fight human trafficking,
there is hope that one day this problem will be solved to the end. Bosnia and Herzegovina has not shown that it is doing well in the direction of improving the prevention of
trafficking in human beings, and therefore, on the basis of the previous recommendation,
the fight against trafficking in human beings should begin. Human civilisation, however, is
not as inhumane as it seems, because the problem of human trafficking is not left to each
country and its ability to solve it without the help of other states. Trafficking in human
beings may be „21st century slavery”, but slavery has already been defeated once, so
there is no reason for this form of slavery. The author hopes that this work will be useful
for other intellectuals, who will explore this topic well.
Trafficking in human beings is one of the most serious crimes that threatens basic
human rights – the right to life and the right to liberty. Human rights are universal,
indivisible and belong to every person. Therefore the deprivation of the right to liberty,
a life worthy of human, cruel and inhuman treatment are unacceptable, and all measures
must be taken to protect these rights. However, the world today is characterised by
a large gap between the proclamation of human rights and the degree of their actual
implementation. A list of the human rights is constantly expanding, but the political order
appears to be less and less able to protect those rights. Human rights in most countries
in the world are experiencing their agony. This is evidenced by the growing number of
people being sold into slavery.
Today, when we speak about human trafficking, we call it as a developed form of
organised criminal activity that includes many people intertwined interests. The goal
of human trafficking is to make money through exploitation – e.g. sexual exploitation,
forced labour, illegal adoption, forced begging, forced confinement marriage, coercion
to commit criminal offenses, organ trafficking or someone another form. Children are
the most innocent victims of human cruelty. They are victims of violence through work,
pornography, prostitution, pedophilia, pederasty, begging, confiscation of organs
and other parts of the body. Children under duress go to the army, marry, commit
criminal offenses. Although child labour is prohibited, it is present in all countries, on
all continents.
Despite the cooperation and adopted measures both national and international institutions and non-governmental organisations, the problem of human trafficking has not
decreased, but has reached alarming scale. According to statistics, the number of victims
of human trafficking is growing, as the causes that lead to human trafficking in society
do not reduce. Socially conditioned causes (like poverty, high unemployment rate, lack
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of education, domestic violence, educational neglect and neglect, the circumstances in
which a person is a refugee or illegal migrant) are pushing more and more people to the
margins of society, where someone can easily be a victim of crime.
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Abstract
The main aim of this article is to answer the question whether gender equality actually constitutes one
of the “underlying values of the ECHR” through the lens of Article 17 ECHR. Examining this issue requires
taking into account the changing paradigm of militant democracy. The hypothesis posed by the author
is that, despite the formal declarations of the European Court of Human Rights (ECtHR), gender equality
does not alone justify the application of abuse clause. Moreover, this research claims that, due to its
adverse impact on the rule of law principle, Article 17 ECHR is not an appropriate remedy to protect
gender equality. The research relies on the analysis of the relevant ECtHR’s rulings on Article 17 ECHR.
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Czy równość płci stanowi jedną z „wartości leżących u podstaw Konwencji”
w świetle art. 17 EKPC?
Streszczenie
Celem artykułu jest udzielenie odpowiedzi na pytanie, czy równość płci rzeczywiście stanowi jedną
z „wartości leżących u podstaw Konwencji” w świetle art. 17 EKPC. Zbadanie tej kwestii wymaga
wzięcia pod uwagę zmienności paradygmatu demokracji walczącej. Autorka stawia hipotezę, że
pomimo formalnych deklaracji Europejskiego Trybunału Praw Człowieka (ETPC), równość płci, sama
w sobie, nie uzasadnia stosowania art. 17 EKPC. Ponadto, ze względu na szkodliwy wpływ art. 17
EKPC na zasadę praworządności, przepis ten nie powinien być stosowany do ochrony równości płci.
Artykuł opiera się na analizie orzecznictwa ETPC dotyczącego stosowania art. 17 Konwencji.
1

The article is the result of implementation of the scientific grant PRELUDIUM 15 funded by the National
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the specifics of the Strasbourg system. The opinion expressed in this article is the author’s own opinion, and
it does not represent in any manner the beliefs of this journal or the University of Warsaw. The conclusions
and assessments in this article are based on the knowledge and experience of the author.
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The primary objective of this article is to answer the question whether gender equality
actually constitutes one of the “underlying values of the ECHR”, which may justify the
application of the prohibition of abuse of rights clause of Article 17 ECHR. The second
research question will touch the issue whether the potential recognition of gender equality
as an “underlying value of the ECHR” within the meaning of Article 17 ECHR would be
conducive to the construction of a reliable and consistent standard of its protection.
Simultaneously, the hypothesis posed by the author of this article relies upon
the statement that the gender equality has not been considered as an independent
“underlying value of the ECHR”, which would per se justify an application of the
prohibition of abuse of rights. The few judgments, in which the European Court of Human
Rights (ECtHR) uses this type of formula, concern the specific context of a worldview
stemming from Islam and Sharia law perceived by the ECtHR as a negation of the “values
underlying democracy and the ECHR” itself. Hence, the reference to gender equality in
such judgments has solely instrumental dimension, and only serves to reinforce a specific
vision of democracy established by the ECtHR, sometimes implemented in contradiction
with the principles of the rule of law and pluralism. Therefore, the author of this article
consequently claims that due to its detrimental impact on the efficiency of human rights
protection as well as incompatibility with the rule of law principle, Article 17 ECHR does
not constitute an appropriate legal instrument to protect gender equality and shall not
be applied in the matters involving it. This statement is all the more justified because the
paradigm of the concept of militant democracy, closely linked to Article 17 ECHR, leads
to a distorted understanding of the analysed principle.
This article will be based on the following structure:
▪▪ Gender equality within the ECtHR’s jurisprudence;
▪▪ General remarks on Article 17 ECHR;
▪▪ Gender equality and the context of Article 17 ECHR.

Materials and methods
The article is prepared using of dogmatic method with the emphasis on the relevant
judicial practice of the ECtHR regarding both gender equality and Article 17 ECHR (or
widely speaking – militant democracy concept).
Therefore, this section will separately focus on two important factors, such as:
1) general perception of the gender equality within the case-law of the ECtHR;
2) specific role of Article 17 ECHR within the Strasbourg system of human rights
protection as well as threats arising from its application.
It should be noted at this point that it is not the purpose of this article to conduct
a separate, precise analysis on any of these factors. Instead, the remarks on these factors
are of a general nature and will serve to better explore the relationship between them in
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order to demonstrate whether gender equality is indeed one of the ‘underlying values
of the ECHR’. In particular, in the case of Article 17 ECHR, attention should be drawn, on
the one hand, to the far-reaching inconsistencies arising from its application and, on the
other hand, to the features limiting the applicability of this provision in cases involving
gender equality. The main part of the article will serve to examine cases, where the
gender equality principle has been recalled in the context of Article 17 ECHR or militant
democracy to prove its instrumental role in this area. It will further be demonstrated that
Article 17 ECHR is not suitable for the protection of gender equality, firstly because it
distorts its meaning, and secondly because it is applied to different provisions than those
most commonly used for the protection of gender equality.

Gender equality within the ECtHR’s jurisprudence
It should be stressed here that the ECtHR’s concern to preserve gender equality is an
expression of a trend characteristic of the Council of Europe, as well as other international
organisations (Alkiviadou, Manoli 2021: p. 3). In particular, for the Council of Europe, “gender
equality means an equal visibility, empowerment, responsibility and participation of both
women and men in all spheres of public and private life” (Council of Europe 2009: p. 1).
Moreover, in its case-law the ECtHR has noticed the necessity to “have regard to the
provisions of more specialized legal instruments” (ECtHR 2009: par. 164), among which one
of the most important is the Convention on the Elimination of All Forms of Discrimination
Against Women – CEDAW (Alkiviadou, Manoli 2021: p. 7).
Moreover, within its established judicial practice, the ECtHR has also been relying
upon the definition of the discrimination against women, which has been derived directly
from the Article 1 of the CEDAW. According to that definition, “discrimination against
women shall mean any distinction, exclusion or restriction made on the basis of sex
which has the effect or purpose of impairing or nullifying the recognition, enjoyment or
exercise by women, irrespective of their marital status, on a basis of equality of men and
women, of human rights and fundamental freedoms in the political, economic, social,
cultural, civil or any other field” (CEDAW – UN General Assembly 1979: art. 1; see also:
ECtHR 2009: par. 186; Alkiviadou, Manoli 2021: p. 7). As a result, it shall be noted that the
principle of gender equality is first and foremost evident in the wording of Article 14 ECHR
and Article 1 of the Protocol No. 12 to the ECHR.
In relation to the ECHR, it shall be stated that “the principle of non-discrimination on
grounds of gender is not a distinct principle in the European Convention, but merely
a case of the general principle of non-discrimination” (Besson 2008: p. 657). However,
according to the judicial practice of the ECtHR, sex does not only constitute a prohibited
ground of discrimination, but it is also considered a suspect classification, which requires
heightened scrutiny by the ECtHR during the assessment of the justification of a sexbased discrimination (ECtHR 1985: par. 78; Besson 2008: p. 665). Moreover, as expressed
by the ECtHR itself, discrimination based on sex or sexual orientation requires “very
weighty reasons to be justified” (ECtHR 2003: par. 45).

86

Hanna Wiczanowska

Due to the limited number of ratifications of the Protocol No. 12 ECHR by the States
of the Council of Europe, an important role has still been played by Article 14 ECHR.
However, it should not be forgotten that Article 14 ECHR does not have an independent
character and can only be applied in conjunction with a substantive ECHR provision
(ECtHR 1968: par. 9; Rainey et al. 2017: p. 128). Equal importance shall be attributed to
the catalogue of substantive rights, which are associated with the protection of gender
equality. These are most important cases indicated in Factsheet – Gender equality (ECtHR
2021b: p. 1–25):
▪▪ Prohibition of torture and inhuman or degrading punishment or treatment – Article 3 ECHR (see more: ECtHR 2009);
▪▪ Prohibition of slavery and forced labour – Article 4 ECHR (see more: ECtHR 2006);
▪▪ Right to a fair trial – Article 6 ECHR (see more: ECtHR 2013b);
▪▪ Right to respect for private and family life – Article 8 ECHR (see more: ECtHR
2016);
▪▪ Freedom of thought, conscience and religion – Article 9 ECHR (see more: ECtHR
Grand Chamber 2005);
▪▪ Protection of property – Article 1 of the Protocol No. 1 to the ECHR (see more:
ECtHR 2021a);
▪▪ Right to free elections – Article 3 of the Protocol No. 1 to the ECHR (see more:
ECtHR 2012).
According to the ECtHR: “advancement of gender equality is today a major goal in the
member States of the Council of Europe. [Therefore,] references to traditions, general assumptions or prevailing social attitudes in a particular country are insufficient justification
for a difference in treatment on grounds of sex” (ECtHR Grand Chamber 2012: par. 127; see
also: Harris et al. 2018: p.779). Moreover, with the referral to the ECtHR’s own words: “gender
equality has been recognized as one of the key principles underlying the ECHR“ (ECtHR
2013a: par. 110). The lastly cited judgment will be especially important as in this case ECtHR
applied Article 17 ECHR in a direct manner. However, as it will be indicated in the latter part
of this article, the relationship between gender equality and Article 17 ECHR seems much
more complicated and dependent upon the context of the examined affair.

General remarks on Article 17 ECHR
By the virtue of Article 17 ECHR: “Nothing in this Convention may be interpreted as
implying for any State, group or person any right to engage in any activity or perform
any act aimed at the destruction of any of the rights and freedoms set forth herein or at
their limitation to a greater extent than is provided for in the Convention”. The role of this
provision is strictly related to protection of the basic institutions and values of a democratic
regime. In relation to Article 17 ECHR, James Sweeney uses a term of “gatekeeper of the
democratic rights” (Sweeney 2013: p. 151). As a consequence, this provision is aimed at
“withdrawing from those who wish to use the Convention’s guarantees the benefit of
those rights because their aim is to challenge the values that the Convention is protecting”
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(Oetheimer 2006: p. 66; Tulkens 2007: p. 54). Such observation fully corresponds with the
judicial practice of the ECtHR, according to which: “the general purpose of Article 17 ECHR
is […] to prevent totalitarian or extremist groups from exploiting in their own interests the
principles enunciated by the Convention (ECtHR 2021c: p. 8; ECtHR, 2004b).
Nevertheless, it shall be stated that the aforesaid remarks apply to the original function of Article 17 ECHR as well as to the original perception of the enemies of democracy.
However, it is essential to underline that a paradigm for the application of Article 17
ECHR has significantly changed. Through this prism, it is worth recalling the opinion of
Christian Joppke: “Only, if applied to Islam, ‘pluralism’ was not meant to endorse, but to
restrict religious practice, following the model of ‘militant democracy’ that is assertive
of democratic values and principles against presumed enemies of democracy” (Joppke
2013: p.103; Joppke 2015: p. 92). The existence of this new paradigm will also significantly
affect the issue of relationship between gender equality and Article 17 ECHR.
Next, it is also necessary to look at the categories of rights, against which Article 17
ECHR cannot be applied, and those, against which it is most frequently applied. Such
categories will be subsequently confronted with the rights that are usually used in cases
concerning gender discrimination, especially in conjunction with Article 14 ECHR. Firstly,
it ought to be stated that, according to the ECtHR’s position, Article 17 ECHR cannot be
invoked against application of the procedural rights arising from the ECHR, such as right
to liberty and right to fair trial (ECtHR 1961: par. 7). Furthermore, Article 17 ECHR cannot
be applied in relation to rights mentioned in Article 15 (par. 2) ECHR: i.e. Article 2, 3, 4 (par.
1) and 7 ECHR. Oppositely, Article 17 ECHR has been usually applied towards: freedom
of expression (Article 10 ECHR) and freedom of association (Article 11 ECHR) (see: de
Morree 2016: p. 75). As it has been underlined by Alasdair Mowbray, those rights combine
to provide a democratic backbone to a Convention system (Mowbray 1999: p. 703). It shall
be also stated that Article 9 ECHR falls within the scope of Article 17 ECHR, however only
in cases, when the violation of Article 10 and 11 ECHR is also examined (ECtHR 2013a).
The judicial practice of the ECtHR reveals a tendency to systematically broaden the
scope of the application of Article 17 ECHR (Wiczanowska 2019: p. 113–126; Woods 2014:
p. 1552). This tendency combines two interrelated factors. Firstly, it might be associated
with the above-mentioned change of the paradigm, which encompasses not only the
activity of totalitarian movements and cases of Holocaust denials (De Coensel 2019:
p. 288; Maussen, Grillo 2017), but also the functioning of the political parties and associations inspired by Sharia law with the ambit of Article 17 ECHR.2 The second tendency is to
move away from the necessity of “conduct aiming at the destruction of ECHR rights and
freedoms” towards more liberal conditions, justifying the application of Article 17 ECHR.
One of those conditions has been a formula regarding contradictions with “underlying
values of the ECHR” (ECtHR 2004a). Undoubtedly this formula is much more vague that
the notion of conduct, which “aims at destruction of the rights and freedoms set forth
in the ECHR”, as it barely seems possible to name all such values as well as to precisely
2

This fragmentation will be continued through the next part of the analysis.
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balance their importance with the necessity to protect human rights and freedoms in the
concrete factual state.
Interestingly, according to Francoise Tulkens, Article 17 ECHR was misused during the
time of the cold war, mostly within the decision of Communist Party of Germany (KPD) v
the Federal Republic of Germany (Tulkens 2012: p. 3; Sudre 2006: p. 206). The author of
this article reiterates that view due to the fact that a similar threat exists, but in relation
to a different category of entities (parties and associations inspired by a Sharia law) in the
current jurisprudence of the ECtHR. Such threat has been caused basically by a visible
tendency of the ECtHR to accept any limitations for the categories of speeches, as well
as operation of the associations referring to Sharia law as compliant with the ECHR under
Article 17 without their appropriate examination. Moreover, such approach can easily lead
to distorting the understanding of gender equality and replacing its real meaning with an
instrumental one.

Gender equality and the context of Article 17 ECHR
As it has been already stated, “the prime reason for the existence of Article 17 ECHR is to
give democracy the legal weapons to defend itself in order to prevent a repeat of history,
particularly the atrocities committed in the past by totalitarian regimes attached to Nazi,
fascist or communist ideas.” (Cannie, Voorhoof 2010: p. 118). However, simultaneously it
ought to be stipulated that currently the catalogue of those enemies encompasses Islam.
In this context it is worth recalling the observations of Malthe Hilal-Harvald, who uses the
term of “civilisational threat” while referring to the perception of Islam in the Western
world (Hilal-Harvald 2020). This notion might be supplemented by Oliver Roy, who claims
that with the arrival of substantial Muslim presence in the Western Europe, “Islam has
become a mirror in which the West projects its own identity” (Roy 2007; Joppke 2009; qtd.
in: Hilal-Harvald 2020: p. 1234). Moreover, through the prism of that tension, we shall be
aware of the specific meaning carried by the headscarves, which will be vital at the latter
stages of the analysis hereto. It is enough to mention that when in 1989 in French school
three students were suspended due to rejection to remove their headscarves during
a lesson, this case simply turned out to be the matter of a national interest (Hilal-Harvald
2020: p. 1235). In this context, O. Roy provides an appropriate explanation: “The 1980s
were the turning point, just when militant laïcité seemed about to disappear for want of
opponents, it reconstructed itself around a new enemy, Islam” (Roy 2007: p. 29; qtd. in:
Hilal-Harvald 2020: p.1235).
Such tendency is also vividly visible within the jurisprudence of the ECtHR, especially
cases that were examined at the beginning of the XXI century. The most landmark
case in this regard is Refah Partisi and others v Turkey, especially the judgment of the
ECtHR’s Grand Chamber (ECtHR Grand Chamber 2003). This case was referring to the
dissolution of the largest political party in Turkey. The decision of Turkish Constitutional
Court was ruled as compatible with Article 11 ECHR, as according to the ECtHR: Refah
constituted a serious threat to the secular regime in Turkey. As held by the ECtHR’s Grand

Does gender equality constitute one of the “underlying values of the ECHR”...

89

Chamber: “a political party whose leaders incited violence or put forward a policy which
fails to respect democracy or which is aimed at the destruction of democracy and the
flouting of the rights and freedoms recognised in a democracy could not lay claim to the
Convention’s protection against penalties imposed on those grounds” (ECtHR 2021c: p.
29; ECtHR Grand Chamber 2003: par. 98). In this context, Samuel Issacharoff rightly claims
that “there was no suggestion that Refah’s program was so imminent as to constitute
a direct threat of the sort posted by an insurrectionary party”. Moreover, this author claims
that the Turkish authorities did not undertake criminal prosecution of the party leaders,
but instead, those leaders were disqualified from organising an electorally based political
party (Issacharoff 2015: p. 74). Especially the last statement clearly emphasises the
political rationale standing behind the analysed judgment. This view is also supported
by very categorical statement from the ECtHR that: “it is difficult to declare one’s respect
for democracy and human rights while at the same time supporting a regime based
on Sharia which clearly diverges from Convention values” (ECtHR Grand Chamber 2003:
par. 123). Unsurprisingly, such language used by the ECtHR may constitute an insult for
the Muslims (Issacharoff 2015: p. 73). However, what is particularly interesting from the
perspective of the conducted analysis is the fact that the ECtHR was referring to “legal
status of women”, while explaining in which aspects the Sharia law diverges from the
Convention values (ECtHR Grand Chamber 2003: par. 123). As a result, it shall be stated
that Refah Partisi constituted the first case, in which ECtHR has been using gender
equality (in particular women rights) as an argument to justify restrictive measures under
Article 17 ECHR.
However, it shall be underlined that Refah Partisi is not the only such case. In this
context, one should reiterate the judgment in the Kasymakhunov and Saybatalov v Russia
(ECtHR 2013a), regarding the conviction of the members of terrorist organisation – Hizb
ut-Tahrir. The aim of this organisation was to establish the worldwide Islamic rule based
on Sharia, which might be imposed – if necessary – with recourse to violence. While
examining such case, the ECtHR has directly applied the Article 17 ECHR, which resulted
in ratione materiae incompatibility of the application and therefore – its inadmissibility.
According to the ECtHR’s words: “The Court has held that Hizb ut-Tahrir’s aims are clearly
contrary to the values of the Convention, notably the commitment to peaceful settlement of international conflicts and to the sanctity of human life” (ECtHR 2013a: par. 106).
As a result, it shall be stated that among those values the ECtHR did not mention gender
equality. However, in the latter part of the judgment it claims that: “some provisions of the
Draft Constitution promote differences in treatment based on sex. […] These provisions
are hard to reconcile with the principle of gender equality, which has been recognized by
the Court as one of the key principles underlying the ECHR and a goal to be achieved by
member States of the Council of Europe” (ECtHR 2013a: par. 110).
The next stage of this analysis will therefore be to verify the validity of the abovementioned words of the ECtHR, as well as possible consequences arising from those
words. At the outset, it shall be stressed that in fact they are a repetition of the formula
stemming from the 8 years earlier, ECtHR’s Grand Chamber judgment in the case of
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Leyla Sahin v Turkey. Within the circumstances of the presented case, the female medical
student was wearing a headscarf. As a consequence, the authorities of the university
decided that students wearing headscarves may not be admitted to the lectures and
examinations. Following that order, the applicant was excluded from the classes and
not enabled to take certain examinations, because she refused to remove her headscarf.
Moreover, she has also been suspended for one semester due to participation in the
assembly, which aimed at protesting against the new rules on dressing (see: ECtHR
Grand Chamber 2005).
The presented case was first heard by the Chamber, which ruled that the university regulations did not constitute a violation of Article 9 ECHR (freedom of religion and
conscience). One year later such ruling has been uphold by the ECtHR Grand Chamber,
which focused on three various factors as a rationale for its approach. According to Hilal
Elver, those factors are as follows (Elver 2012: p. 77):
a) Possibility to rise in popularity for an Islamic party, which can create fully Islamic
state in Turkey;
b) Impression of a headscarf as a source of gender inequality;
c) Perceiving headscarf as associated with intolerance and a threat to Turkish secularism.
From the perspective of the analysis hereto the greatest importance shall be
attributed to the second circumstance. However, for a better understanding of the logics
standing behind the judgment of Leyla Sahin and its link to the paradigm of militant
democracy, all of those factors shall be shortly elaborated on. According to the first of
the aforesaid reasons: “The Court does not lose sight of the fact that there are extremist
political movements in Turkey which seek to impose on society as a whole their religious
symbols and conception of a society founded on religious precepts… It has previously
said that each Contracting State may, in accordance with the Convention provisions, take
a stance against such political movements, based on its historical experience” (ECtHR
Grand Chamber 2005: par. 115). The last observation proves that the ECtHR is willing to
accept an intervention in the ECHR rights without sufficiently convincing proof regarding
the interference with the threat to democracy. The thesis that acceptance towards
wearing headscarves in the university may give rise to appearance of an extremist
Islamic party is quite difficult to defend. According to the third reason, the ECtHR stated
that: “it considers the notion of secularism to be consistent with the values underpinning
the Convention”. Moreover, “an attitude which fails to respect that principle will not
necessarily be accepted as being covered by the freedom to manifest one’s religion
and will not enjoy the protection of Article 9 of the Convention” (ECtHR Grand Chamber
2005: par. 114). Also this statement has been directly derived from the judgment of Refah
Partisi (ECtHR Grand Chamber 2003: par. 93), which constitutes the proof to which extend
the ECtHR judicial practice on Article 17 ECHR has affected the general approach of the
Strasbourg Court. Therefore, despite any direct reference to the Article 17 ECHR within
the judgment of Leyla Sahin, words regarding exclusion from the protection granted by
Article 9 ECHR, evoke clear associations with this provision.
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Finally, the most crucial for this analysis is the referral to the principle of gender equality.
According to the ECtHR’s Grand Chamber, the headscarf “appeared to be imposed on
women by a religious precept that was hard to reconcile with the principle of gender
equality” (ECtHR Grand Chamber 2005: par. 111). In this context it is however important to
recall the dissenting opinion of a judge F. Tulkens, who noticed that the judgment does
not say what is the connection between the ban to wear headscarves and gender equality
(Tulkens 2005: point 11). Moreover, within the same opinion, this judge claims that it is
not the role of the ECtHR “to determine in a general and abstract way the signification of
wearing a headscarf or to impose this viewpoint on the applicant.” As Leyla Sahin claimed
that she wore the headscarf of her own free will, the equality principle should remain under
the control of those who are entitled to benefit from it (Tulkens 2005: point 12).
The last sentence might even suggest that the conclusions of the ECtHR Grand
Chamber were contradictory to the principle of gender equality. The same view has
been expressed by Ilias Bantekas and Lutz Oette, who stated that: “In Refah Partisi and
Others v. Turkey and Leyla Sahin v. Turkey, the Court gave preference to the protection of
Turkey’s secular state when pitted against freedom of religion, freedom of association
and women’s rights” (Bantekas, Oette 2020: p. 252). Undoubtedly, in the case of Leyla
Sahin, the argument of gender equality could be also used in favour of the applicant,
alongside necessity to protect her freedom of religion. Similarly, the ECtHR has been using the argument that the ban of wearing headscarves was justified as a prevention from
exerting pressure on students, who did not practice their religion or who belonged to
another religion (ECtHR Grand Chamber 2005: par. 111). However, such protection should
not mean depriving students belonging to a particular religion of their rights. As a consequence, according to judge F. Tulkens: “if wearing a headscarf really was contrary to the
principle of the equality of men and women in any event, the State would have a positive
obligation to prohibit it in all places, whether public or private” (Tulkens 2005: point 12;
Bribosia, Rorive 2004: p. 962). These words carry double force: not only due to apparent
contradiction of the ECtHR’s reasoning with the ECHR values, but also because of the
fact that they are invoked by a female judge. Therefore, the conducted analysis confirms
two clear conclusions. Firstly, within the ECtHR judicial practice regarding perception of
Islam, gender equality is treated in a purely instrumental manner. Secondly, the approach
undertaken and consistently repeated by the ECtHR might in fact jeopardise gender
equality itself. Such notion has been confirmed by the statement of the various doctrine
representatives, who claim: “With the ECHR endorsing the applicability of the principles
of ‘militant democracy’ to Islam and Muslims, it is hard to see any limits to the anti-Muslim
measures that might be adopted in Europe” (Macklem 2006; Fadel 2015: p. 37).
Simultaneously Mohammad Fadel claims that “post-9/11 decisions of the European
Court of Human Rights have made it abundantly clear that not only can European states
regulate Islamic dress in virtually any fashion they see fit, they are also authorized to
regulate Islam, including its public dissemination, because Islam itself is viewed as being
inconsistent with European public order” (Fadel 2015: p. 37). However, the author of this
article claims that such tendency was visible even before the attacks from 11 September
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2001, which can be confirmed through the decision of Dahlab v Switzerland. This case
concerned primary school teacher who had been prohibited from wearing a headscarf
while performing her teaching duties. Within this case, the ECtHR has ruled application
to be inadmissible as manifestly ill-founded. According to the ECtHR: “it cannot be
denied outright that the wearing of a headscarf might have some kind of proselytising
effect, seeing that it appears to be imposed on women by a precept which is laid down
in the Koran and which, as the Federal Court noted, is hard to square with the principle of
gender equality” (ECtHR 2001). In this regard, two important factors must be underlined.
The first issue touches upon the burden of proof as according to the ECtHR’s own words:
“the arguments of the Federal Court regarding the adverse impact of wearing headscarf
cannot be denied”. Undoubtedly, in most of the situations the States authorities must
themselves prove the fulfillment of the ECHR requirements of rights limitations. In
this case, such relationship emerges as reversed as the ECtHR itself is stating that
headscarves “might have proselytising effect”, which is far from providing a compelling
evidence that this effect will actually occur. Secondly, according to the statement of the
Swiss Federal Court: “it is difficult to reconcile the wearing of a headscarf with the principle
of gender equality […], which is a fundamental value of our society in a specific provision
of the Federal Constitution […] and must be taken into account by schools” (ECtHR 2001).
In this regard the Federal Court is citing the article of Sami Aldeeb Musulmans en terre
europeenne (see: Aldeeb 1996: p. 42–49). In this context, we shall also agree with Camil
Ungureanu, who stated that: the ECtHR’s sweeping negative judgment concerning the
Koran being at odds with gender equality, is at best, unfortunate, as the role of the ECtHR
is not to “put on trials” books like Koran – the milestone of a hugely complex and changing
religious tradition of practice and interpretation (Ungureanu 2012: p. 324).

Conclusions
In the judgment of Grand Chamber of SAS v France (ECtHR Grand Chamber 2014),
the ECtHR has turned away from the perception of gender equality demonstrated
in case Dahlab v Switzerland (ECtHR 2001). According to the ECtHR, French government could not “invoke gender equality in order to ban a practice that is defended
by women… in the context of the exercise of the rights enshrined in those provisions”
(ECtHR Grand Chamber 2014: par. 119). According to Fabienne Brestcher, this approach
demonstrates a more nuanced understanding of gender equality (Bretscher 2019)
that “enables each woman equally to have the freedom to develop her personality or
identity as she sees fit” (Marshall 2015: p. 384). Despite this apparent change, the final
conclusion was that French authorities did not violate Article 9 ECHR. Therefore, the
judgment of SAS cannot change two main conclusions arising from the article hereto.
These are as follows:
1) The gender equality protection does not serve as an “underlying value of the
ECHR” through the prism of Article 17 ECHR as in the ECtHR’s judicial practice on
that provision, it had only instrumental role.
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2)

Attempt to protect gender equality by Article 17 ECHR may not only threaten
human rights standards, but also gender equality itself. Such statement is
justified through the notion that Article 17 ECHR and militant democracy concept
separates the principle of gender equality from its actual beneficiaries. Therefore,
gender equality and women’s rights shall be protected solely through substantive
ECHR provisions.
Additionally it ought to be stated that in the cases other than those regarding Islam
and Sharia law, the probability that the ECtHR could apply Article 17 ECHR to the matters
of gender equality is rather low. Firstly, Article 17 ECHR is mostly applied to freedom
of expression and freedom of associations, which do not often constitute the legal
basis of gender equality cases. Secondly, as it was indicated, Article 17 ECHR is most
frequently applied to Holocaust denial cases and its usage in hate speech cases is
rare (de Morree 2016: p. 52). This attitude has been accurately illustrated in the case of
Lilliendahl v Iceland (ECtHR 2020), in which the applicant was convicted and fined for
highly prejudicial comments made online in the context of a debate following the local
authorities decision to strengthen education of LGBT matters at school. According to the
ECtHR’s reasoning: “the applicant’s statement cannot be said to reach the high threshold
for applicability of Article 17 [ECHR]... Although the comments were highly prejudicial, […]
it is not immediately clear that they aimed at inciting violence and hatred or destroying
the rights and freedoms protected by the Convention” (ECtHR 2020: par. 26). With a high
degree of probability, the similar notion could be applied to cases on gender equality.
However, it ought to be stated that in Lilliendahl application ultimately turned out to be
inadmissible as manifestly ill-founded by the virtue of Article 10 ECHR.
To conclude, gender equality undoubtedly constitutes an important principle
from the general perspective of the Strasbourg system and the goal to be achieved
by the Council of Europe member states. However, it does not seem to constitute an
“underlying value of the ECHR”, which alone could justify application of Article 17 ECHR.
In the context of abuse clause, it had been only used to amplify the new paradigm of
militant democracy targeted against Islam and Sharia law. Moreover, such perception
of the gender equality was highly detrimental to itself. Therefore, not to deprive the
gender equality of its real meaning, it shall be protected only by the substantive ECHR
provisions.
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Abstract
The expiry of the Cotonou Agreement encourages European states to change their approach towards African countries. Efforts undertaken by the European Union may end the relationship based
on dependency and may open access to a more equal partnership with common interest at the
centre. The consequences of the ongoing negotiations between the EU and Africa constitute important determinants for shaping economic, political and social relations in the coming years, and
therefore deserve special attention. The results of this discussion will be also crucial to women’s
status and gender concepts. Accordingly, the main aim of this article is to evaluate gender initiatives
undertaken between the EU and Africa in selected aspects of their cooperation, with particular emphasis on the ongoing negotiations. The article has been elaborated on the basis of gender-sensitive
analysis, that is also called a gender-lens perspective. Firstly, this article presents an overview of the
evolution of gender agenda in institutional and legal framework of cooperation between Europe and
Africa. Secondly, this text refers to the agreements and disagreements over gender agenda during
the ongoing negotiations. And the last part of the article are conclusions. The research is based
on the following methods and tools: critical analysis of existing sources (desk research); content
analysis of subject literature, press releases and the information published by the European Union
and African Union; as well as the field research and interviews that the author has conducted with
representatives of the non-governmental organisations in Tanzania. The field research was funded
by a grant from the National Science Centre – PRELUDIUM 9, number: 2015/17/N/HS5/00408.
Keywords: European Union, Africa, equal partnership, gender equality, women’s status, gender
agenda

Relacje na linii UE–Afryka: perspektywa równouprawnienia
Streszczenie
Wygaśnięcie umowy z Kotonu skłania państwa europejskie do zmiany podejścia wobec państw
afrykańskich. Europa stara się wejść w rolę zrównoważonego mediatora, który stanowiłby alternatywę wobec Chin i USA. Podejmowane starania mogą przesądzić o losach wzajemnej współpracy na
linii UE–Afryka, a konsekwencje trwających obecnie negocjacji stanowią istotne determinanty dla
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kształtowania partnerskich relacji gospodarczych, politycznych i społecznych w nadchodzących
latach i zasługują na szczególną uwagę. Wyniki tej dyskusji będą również kluczowe dla statusu
kobiet i agendy równouprawnienia. W związku z powyższym, podstawowym celem niniejszego
artykułu jest ewaluacja inicjatyw równościowych, podejmowanych między UE a Afryką – w wybranych aspektach współpracy, ze szczególnym uwzględnieniem trwających negocjacji. W pierwszej
części tekstu dokonano przeglądu inicjatyw równościowych, odnosząc się do instytucjonalno-prawnych ram współpracy między Europą i Afryką. W drugiej części wskazano i przeanalizowano
punkty wspólne i sprzeczne, prezentowane przez Unię Europejską i Unią Afrykańską odnośnie
agendy równouprawnienia. W ostatniej części sformułowano wnioski. Artykuł został przygotowany
w oparciu o analizę literatury przedmiotu, prasy oraz informacji publikowanych przez UE i UA, jak
również na podstawie badań terenowych finansowanych w ramach grantu Narodowego Centrum
Nauki – PRELUDIUM 9, numer: 2015/17/N/HS5/00408.
Słowa kluczowe: Unia Europejska, Afryka, równe partnerstwo, równouprawnienie, status kobiet,
agenda równouprawnienia

The expiry of the Cotonou Agreement encourages European states to change their
approach towards African countries. Europe is trying to play the role of a balanced
mediator that would be an alternative to both China’s economic expansion, and the aid
strategies proposed by the U.S. Moreover, efforts undertaken by the European Union
(EU) may end the relationship based on dependency and may open access to a more
equal partnership with common interest at the centre (Knoll, Mucchi 2020). Accordingly,
the consequences of the ongoing negotiations between the EU and Africa constitute
important determinants for shaping economic, political and social relations in the coming
years, and therefore deserve special attention. The results of this discussion will be also
crucial to women’s status and gender concepts, especially that inclusion of the gender
dimension is particularly key in COVID-19 recovery efforts in the short, medium and long
term perspectives (United Nations 2020).

The aim and methodology of the research
Preliminary research on the role of gender agenda in the ongoing negotiations between EU and African Union (AU) has led to two important remarks. Firstly, it is widely
assumed that gender strategies play a key role in the Euro-African relations (Guerrina,
Wright 2016). Secondly, it has been noticed that there are points of controversy in the
field of equality (Debusscher, van der Vleuten 2012). These insights serve as a starting
point for critical analysis of the presented issue. The aim of this article is to evaluate
gender initiatives undertaken between the EU and Africa in selected aspects of their
cooperation, with particular emphasis on the ongoing negotiations. The research question is: what opportunities, challenges and threats result from the current state of the
gender agenda in Euro-African relations?
The article has been elaborated on the basis of gender-sensitive analysis, that is also
called a gender-lens perspective. This method was proposed by V. Spike Peterson and

EU–Africa relations: looking through a gender lens

101

Anne Sissin Runyan to help answer Cynthia Enloe’s famous question: “Where are the
women?” (Enloe 2004). This approach suggests to look in unconventional way on both,
the position of women in global politics as well as on the role of gender agenda in various
strategies (Tickner, Sjoberg 2011). Gender sensitive analysis is not limited to research on
women or on gender relationships only. It provides broad perspective, because it takes
into account gender as a significant variable in the analysed topics, pays attention to the
similarities and the differences between men’s and women’s experiences or viewpoints,
and aims to identify the vulnerabilities. “Engendering research means that the gender
dimension was mainstreamed into every component of the research: identifying the
problem; defining the conceptual and analytical framework; choosing the methodology;
[and] analysing the findings…” (Leduc 2009: p. 2).
As has been mentioned, this article attempts to investigate gender initiatives
undertaken in the field of cooperation between EU and AU, with particular emphasis on
the ongoing negotiations. However, the analysis is limited to selected aspects of Africa–
EU partnership due to the fact that the topic is too broad to provide comprehensive
description in one text. Furthermore, the article does not aim at presenting the situation of
women neither in Europe1 nor in Africa2. Therefore, the article, firstly, presents an overview
of the evolution of gender agenda in institutional and legal framework of cooperation
between Europe and Africa. Secondly, it refers to the agreements and disagreements
over gender agenda during the ongoing negotiations. The last part of the article are
conclusions.
The research presented in the article is based on the following tools and methods:
a critical analysis of existing sources (desk research); content analysis of subject literature,
press releases and the information published by the EU and AU; the field research and
interviews that the author has conducted with representatives of the non-governmantal
organisations in Tanzania. The used research methodology made it possible to understand better the issue and to reflect on opportunities, challenges and threats that result
from the current state of the equality agenda in EU–Africa relations.

Gender agenda in institutional and legal framework – an overview
The history of the contemporary institutional forms of cooperation between Europe
and Africa dates back to the establishment in 1957 of the European Economic Community
(EEC), later – the European Union (EU). The first initiatives with the Sub-Saharan African
region were primarily focused on development and were undertaken for geopolitical
and economic reasons (Frankowski, Słomczyńska 2011: p. 47–49). Over the decades,
these relations have changed and the main content of the cooperation has evolved
as well. Firstly, former colonies gained both their independence and a new position at
this inter-regional level (Davidson 1994). Secondly, the legitimacy and effectiveness of
old policy paradigms were contested by African governments, non-governmental and
1
2

See more in: Simonton 2010.
See more in: Cichecka 2020.
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intergovernmental organisations (Debusscher, van der Vleuten 2012). As a result, in the
1980s, the priorities of cooperation were reformulated, and geopolitical and economic
reasons were supplemented by political and social ones. This process was accompanied
by political and economic transformation in African countries, launched under the
Structural Adjustment Programmes (SAP), that were proposed by the International
Monetary Fund (IMF) and the World Bank (WB) as a response to the economic and
political instability across African continent (Mercer 1999: p. 248–249). Economic
liberalisation and democratisation process created the space for both political pluralism
and non-governmental initiatives, many of which responded with enthusiasm to the
actions undertaken by the United Nations Organisation (UN) at that time. The UN activity
was focused on popularising the rhetoric on women’s rights and equality (Tripp 2009;
Subrahmanian 2004). Thus, as a result, these issues have also been incorporated into
strategies of partnership between the EU and Africa (Debusscher, van der Vleuten 2012).
It was explained that inclusion of these elements is essential for effective and fruitful
cooperation and underlined that no development would have been possible if the needs
of women had been neglected.
The first references to women’s rights in EU–Africa relations can be found in the Third
Lomé Convention (signed in 1984 with 79 African, Caribbean and Pacific – ACP countries).
It states that “co-operation shall support the ACP States’ efforts aimed at enhancing the
work of women, improving their living conditions, expanding their role and promoting their
status and the production and development process” (The Third ACP–EEC Convention
1984: art. 123, par. 1; Debusscher 2014: p. 96). It should be noticed that the part dedicated
to women in this document is short. Moreover, nowadays it would be criticised by feminist
scholars, because it called for the exclusion of women from the development process
by creating specific conditions for women instead of proposing an inclusive policy based
on equal access to development (Celis et al. 2008: p. 101–104). Full subsection on women
was included in The Fourth Lomé Convention, signed in 1989. The Article 287 states that
projects and programmes dedicated to cooperation between the EU and Africa should
take into account “cultural, social, gender and environmental aspects” (see: The Fourth
ACP–EEC Convention 1989: art. 287, par. 2b; Debusscher 2014: p. 96). It may be observed
that the narrow focus on women proposed in the previous version of the Lomé Convention
was replaced by a broader perspective, which emphasised the important role of societal
problems and unequal gender relations in the process of empowering women3.
The breaking point came after the Fourth World Conference on Women in Beijing
(1995). That meeting was a great opportunity for networking among thousands of activists working for equality, which resulted in skill sharing and numerous debates. Moreover,
the previous achievements have been discussed and priorities for the next years have
been set. Participants flagged 12 key areas where urgent action was needed to ensure
greater equality: (1) women and poverty; (2) education and training of women; (3) women
and health; (4) violence against women; (5) women and armed conflict; (6) women and
3

The similar reflections has been included in the publication: Cichecka 2021.
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the economy; (7) women in power and decision making; (8) institutional mechanisms;
(9) human rights of women; (10) women and the media; (11) women and the environment;
(12) the girl child (see more: UN Women WWWa).
The conference also contributed to popularising the concept of gender mainstreaming
(Subrahmanian 2004: p. 89). Gender mainstreaming became then the fundamental concept
based on the assumption that improving women’s status requires “the shared responsibility
of women and men in removing imbalances in society” (Council of Europe 1998; Debusscher
2014: p. 96) and that the gender equality perspective should be incorporated into all policies
(Tripp 2009: p. 10–12). Detailed guidelines on the implementation of gender mainstreaming
were written in the progressive blueprint for advancing women’s rights – the Beijing
Declaration and Platform for Action (UN Women 2015), and have been adopted by state
and non-state actors, among which the EU was not an exception. This trend has been
reflected in the provisions of the EU Treaty, which stated that the European Community
should make an effort to eliminate inequalities and to promote equality between men and
women (see: TEU) within the Community and in relations with its partners. Accordingly,
when the Lomé Convention was replaced by new Partnership Agreement signed in
Cotonou in 2000, gender mainstreaming was also incorporated into EU–African policy
(Debusscher, van der Vleuten 2012). Consequently, the Cotonou Agreement provided the
foundations for systematic adoption of the gender-sensitive approach and underlined that
the adoption of specific positive measures in favour of women should be present at every
level of development cooperation (Cotonou Agreement 2000; Arts 2006).
The legal structure of the EU–Africa partnership is based on several pillars and
fields. Firstly, these actors cooperate through multiple frameworks, such as the Cotonou
Agreement and the Joint Africa–EU Strategy (see: African Union WWWa). Secondly, EU–
Africa relations are also developed “through formal dialogues at various levels: EU–Africa
summits (at the level of heads of state or government, are held in principle every three
years), ministerial-level meetings (held regularly, gather representatives from African
and EU countries, the African Union Commission, and EU institutions, including the
Council of the EU), commission-to-commission meetings” (European Council WWWb).
In addition to these frameworks, three regional strategies for the Horn of Africa, the Gulf
of Guinea and Sahel have been adopted. There are also Council preparatory bodies that
are responsible for EU–Africa relations: Africa Working Party (COAFR), Mashreq/Maghreb
(MAMA) Working Party, and African, Caribbean and Pacific (ACP) Working Party (see: EU
Monitor WWW; European Council WWWb). Moreover, in December 2020, the Africa–
Europe Foundation has been established. It “is a consortium entity founded by a leading
European think-tank, Friends of Europe, and a leading African Foundation, Mo Ibrahim
Foundation, in partnership with the African Climate Foundation and the ONE Campaign
and with a multitude of stakeholders from civil society, business, policymaking and the
youth sector across Africa and Europe”. Its role is to advice political decision-makers
during the ongoing negotiations and after (Friends of Europe WWW).
The ongoing negotiations between the EU and Africa refer mostly to the abovementioned Cotonou Agreement and the Joint Africa–EU Strategy, and to the main fields
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of cooperation as well. The Cotonou Agreement was initially due to expire in February
2020, nevertheless its provisions have been extended until 30 November 2021, because
the discussion dedicated to the content of the new agreement has not been concluded
yet (Strauss 2021). However, “on 3 December 2020, the EU and the Organisation of African,
Caribbean and Pacific States (OACPS) reached a political deal on the text for a new
Partnership Agreement” that is supposed to succeed the Cotonou Agreement (see more:
European Council WWWa) and serve as the new legal framework for EU–Africa relations
after November 2021. As has been mentioned previously, joint priorities are expected to
be finally formulate at the 2022 EU–African Union Summit (see: Fox 2021).
The ACP–EU Cotonou Partnership Agreement is an all-encompassing agreement
with a wide range of policy fields including human rights, good governance, the rule of
law, peace building and gender issues as well (European Council WWWa,b). It may be
noticed that the gender agenda is not the core of the document, but according to its
provisions a gender sensitive approach is a necessary element of development, including
macroeconomic policies, strategies and operations (van der Vleuten, van Eerdewijk
2020). The Joint Africa–EU Strategy provides the overarching long-term framework for
Africa–EU relations. It is implemented through commonly identified purposes, which are
defined as of common interest to both of the partners. Within each field of cooperation,
the attention is put on different thematic areas of partnership. Among these priorities may
be peace and security, regional integration and trade, migration and mobility, climate
change and others (see more: European Council WWWb). Similarly to the Cotonou
Agreement, these initiatives are not gender oriented, however the gender aspects are
sometimes included in specific strategies devoted to the above-mentioned fields (van
der Vleuten, van Eerdewijk 2020; Flint 2009).

Consent and disagreements over the gender agenda
in the ongoing negotiations
According to the UN, that is recognised as one of the most influential in strengthening
and popularising equality (Taylor, Curtis 2008), gender agenda is a concept based on
several assumptions and targets, among which the following are indicated as crucial
(United Nations WWWa):
▪▪ to end all forms of discrimination against all women and girls everywhere;
▪▪ to eliminate all forms of violence against all women and girls in the public and
private spheres, including trafficking and sexual and other types of exploitation;
▪▪ to eliminate all harmful practices, such as child, early and forced marriage and
female genital mutilation;
▪▪ to recognize and value unpaid care and domestic work through the provision of
public services, infrastructure and social protection policies and the promotion of
shared responsibility within the household and the family as nationally appropriate;
▪▪ to ensure women’s full and effective participation and equal opportunities for
leadership at all levels of decision-making in political, economic and public life;
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▪▪

to ensure universal access to sexual and reproductive health and reproductive
rights as agreed in accordance with the Programme of Action of the International
Conference on Population and Development and the Beijing Platform for Action
and the outcome documents of their review conferences;
▪▪ to undertake reforms to give women equal rights to economic resources, as
well as access to ownership and control over land and other forms of property,
financial services, inheritance and natural resources, in accordance with national
laws;
▪▪ to enhance the use of enabling technology, in particular information and communications technology, to promote the empowerment of women;
▪▪ to adopt and strengthen sound policies and enforceable legislation for the promotion of gender equality and the empowerment of all women and girls at all
levels (United Nations WWWa; Tallis, Mathonsi 2018: p. 4; United Nations 2015).
This broad definition sets the framework for the equality agenda in both, the EU and
the AU (Tripp 2006).
Furthermore, over the past decades, the above-mentioned definition of gender
agenda has been expanded to include LGBTQ+ rights (Dioli 2011; European Commission
2015; Hildebrandt 2012; United Nations WWWb). When this issue has become a matter
of interest in global politics, social movements, study of sexuality (Baiocco et al. 2018)
and others, it has reached great prominence and has also expanded ways to experience
equality (Serrano Amaya, Ríos González 2019). As a result, the assumption that gender
and LGBTQ+ agendas are separate fields has been critically discussed and replaced by
extensive understanding of equality. Simultaneously, LGBTQ+ became a key topic in the
UN gender agenda, as well as in many other policies dedicated to the issue of equality
(European Commission 2015; United Nations WWWb).
As has been noticed, the gender agenda was a part of EU–Africa relations in the past
(Kotsopoulos, Mattheis 2018: p. 447–449). Both sides agreed that equality is an important
element of EU–Africa relations. A similar point between these two actors was that theoretically, the norms and values of equality were central in both the EU and the AU treaties
and policy documents (van der Vleuten, van Eerdewijk 2020)4. However, in practice they
4

The key document in the EU is the Gender Equality Strategy 2020-2025, which sets out key policy
objectives for the coming years (European Commission WWWa). The provisions of this document
address women’s empowerment not only within the EU but also in relations with non-European partners.
Another document with the great importance for the equality issue is the EU’s third action plan on
gender equality and women’s empowerment in external relations – GAP III). When it comes to Africa,
the strategy for gender equality and women’s empowerment (The AU Strategy for Gender Equality and
Women’s Empowerment 2018-2028 – GEWE) is an important part of its legal framework. In this document
it has been underlined that women are crucial for development and should be perceived as the source
of potential for further political, economic and social transformation (see: African Union WWWb; Knoll,
Mucchi 2020: p. 4). Promotion of gender equality is also visible in the AU Constitutive Act, as well as
in other continental and global commitments – including the UN Security Council’s Resolution 1325 on
Women, Peace and Security. At the same time, the AU does not present any specific policy for promoting
the gender agenda in external relations with its partners. Instead, the strategies proposed by the AU
rather focus on progress on the African continent. At the same time, it may be observed that while both
the AU and the EU have adopted policy frameworks for advancing gender equality, this topic has made
only fragmented appearances in joint AU-EU strategies (Knoll, Mucchi 2020).

106

Anna Cichecka

considered the gender agenda from different perspectives (Briggs, Weathers 2016). Both
the African Union and the EU have adopted policy frameworks for advancing gender
equality, but the meanings given to gender policy have been formulated differently in the
EU and AU (van der Vleuten, van Eerdewijk 2020). For example, in the EU gender equality
was – and still is – a core value, which is usually linked to the human rights catalogue,
and which is supposed to be implemented not only within the EU Member States, but
also in external relations (Booth, Bennett 2002). Meanwhile, in the AU gender equality
was – and still is, recognised as the crucial point of development and one of the goals of
the peoples-oriented regional integration, and as a policy that should serve as a solution
for regional challenges rather than as a part of international relations (van der Vleuten,
van Eerdewijk 2020). The expectation that some of these trends would be present during
the ongoing negotiations may be seen as reasonable.
Indeed, the ongoing Euro-African discourse refers to the importance of equality. As
“gender equality and women’s empowerment have long been championed by the EU,
the AU and their individual member states”, it is not surprising then, that a comprehensive
partnership between Africa and Europe is recognised as less effective if gender
considerations will be not an integral part of joint cooperation (Knoll, Mucchi 2020: p.
28). The EU and AU formulated the proposal of five key global trends that should be
recognised as a basis for their relations: (1) partnership for the green transition and
energy access; (2) partnership for digital transformation; (3) partnership for sustainable
growth and jobs; (4) partnership for peace, security and governance; (5) a partnership on
migration and mobility (European Commission WWWb). Both, the AU and the European
Commission5 highlight that the gender perspective has to be included in all of the abovementioned areas of cooperation (European Commission WWWb). Therefore, the general
consensus on the need to implement the gender agenda may be observed.
Moreover, when the EU–AU negotiations have been unexpectedly affected by
the COVID-19 pandemic, they have been reshaped twofold (Lebovich 2020). Firstly,
the discussions have actually been stalled by this event (Strauss 2021); but secondly,
pandemic forced the move into new direction of partnership – focused on postpandemic recovery, one of the primary goals of which is the empowerment of women.
Since the outbreak of COVID-19, emerging reports have shown the pandemic’s
disproportionate impact on women and girls’ socio-economic welfare (see: UN Women
2021). It is indicated that a strong gender dimension of pandemic – with women at the
frontline as health and care responders – is a worldwide pattern, and that the situation
of women and girls in developing countries is especially difficult (Morrica, Nguyen 2021).
Simultaneously, this means that the huge social and economic consequences effected
negatively both the EU and the AU population, however the post-pandemic situation is
worse in African states, and especially among African women. As a response to these
challenges some spotlight initiatives have been formulated by both the EU and AU. For
5

The European Commission along with the European External Action Service (EEAS) and Display Missions accredited to the European Union are the key actors responsible for the ongoing EU–AU negotiations.
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example, A green and gender-driven COVID-19 recovery in Africa (ECDPM 2020) – that is
dedicated to improving the situation of women, may serve as example. Therefore, it may
be assumed that (paradoxically) the role of gender agenda has been strengthened due
to the COVID-19 pandemic, and that Europe and Africa present a common approach and
consensus view in this issue6.
When it comes to disagreements, it may be noticed that previous various perspectives
of the European and African sides have not been harmonised yet, and that different
meanings given to gender agenda in the past have remained present and valid despite
the timeframe. Differences in the EU and AU visions of gender equality are based on
the specific perception of the gender agenda role. African states recognise women’s
empowerment as a cross-cutting theme of the AU–EU partnership. For instance, “in
a proposed text for the renewed partnership, the AU mentions gender inclusion and
responsiveness to gender issues in relation to infrastructure, value chains and the
multilateral trading system” (Knoll, Mucchi 2020: p. 6) – all recognised as the basis of
development.
The AU agrees that women and girls are vulnerable groups which should be treated
with special consideration, but the terms “gender equality” and “sexual and reproductive
health and rights” are avoided. In contrast, the EU explicitly “mentions gender equality
and gender-based discrimination – including on the grounds of sexual orientation and
gender identity – as a fundamental principle that has to be incorporated into all actions
and cooperation throughout the partnership” (Knoll, Mucchi 2020: p. 6; European Commission 2020).
It may be also observed, that the EU’s ambition is to play a key role in gender mainstreaming in its external relations, and thus at the partner-country level in Africa as well.
Moreover, the EU has often led to one-sided initiatives, while neglecting the point of view
presented by the African side (Guerrina, Wright 2016).
One of the most significant example of a lack of consensus may be found in the debate
about the fight against discrimination based on sexual orientation, gender identity and
reproductive rights. When the former EU Development Commissioner – Neven Mimica,
pointed out that these issues should be treated with concern and should be a part of the
Africa–EU partnership, the OACPS reacted negatively (see: European Parliament 2019). In
some African states particularly, homosexuality is a crime under the law (Tripp 2009), so
it should not be a surprise that Mimica’s proposal met with objections. The AU explained
also that it should not be pushed to promote values, which are recognised as opposite to
its tradition and beliefs (Dlamini 2006: p. 130–134), so this reaction may be perceived as
a part of wider trend, according to which tradition is often used to justify discrimination
and crackdowns on human rights (Wadesango et al. 2011). For women, traditional values
can be a tool that curtails their human rights and that are sometimes used to justify forced
6

On the other hand, the pandemic is sometimes used as a pretext for minimising the importance of the
equality agenda and stating that the other negative consequences of COVID-19 are equally or even
more important (van der Vleuten, van Eerdewijk 2020).
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marriages, virginity testing, honour crime, genital mutilation and marital rapes. “For LGBT
people, the language of traditional values tends to cast homosexuality as a moral issue,
and not a rights issue – as a social blight that must be contained and even eradicated
for the good of public morality” (Reid 2013). At the same time, one should be aware that
different meanings given to the importance of gender agenda in the EU and AU have been
formulated on the basis of different political, economic and socio-cultural backgrounds,
so the expectation of compliance in all areas may be perceived as unjustified (Obi 2010).

Conclusions
The aim of this article was to evaluate gender initiatives undertaken between the
EU and Africa in selected aspects of their partnership, with particular emphasis on the
ongoing negotiations. Firstly, it has been concluded that gender agenda was a part of the
partnership between the EU and AU in the past, and that gender equality was and still is
one of the important elements of the institutional-legal framework dedicated to Euro–
African relations. Moreover, it has been observed that the importance of the paradigm
dedicated to women’s rights has changed from a marginal and conservative approach
(called Women in Development – WID) to a wide-ranging transformative approach
(Gender and Development – GAD, or gender mainstreaming, see more: Jaquette 2017: p.
245–248) that includes the perspective of African women represented by African formal
and informal organisations. Secondly, it has been stated that current discourse dedicated
to the post-Cotonou partnership refers to the gender agenda twofold. On the one hand,
the EU and Africa agree that the implementation of gender initiatives is an important
element of further partnership, especially in terms of post-pandemic recovery. Thus,
the consent in this regard may be recognised as a chance for effective, engendered
cooperation within each field of partnership. On the other hand, they propose different
perspectives in regard of the role and meanings that are given to gender agenda, which
may be perceived as potential threat and/or challenge.
The background for the EU–AU negotiations consists, among others, of the ongoing
internal issues of both Europe and Africa. Therefore, it is worth noting that at the
European regional level the gender agenda seems to have stagnated since the outbreak
of the financial crisis in 2008, while it has been further developed in the AU despite its
internal problems (van der Vleuten, van Eerdewijk 2020). Furthermore, many EU Member
States have experienced a backlash on women’s rights in recent years. The most radical
reaction could be observed in the area of sexual and reproductive health and rights,
as well as violence against women (European Parliament 2018). These internal tensions,
however, do not stop the EU from speaking with one voice on the gender agenda at the
international stage and in external actions with its partners. When it comes to the African
side, it may be observed that the most important disagreement between member states
of the AU, and between the AU and EU, remains on the language around sexual and
reproductive health and rights and sexual orientation. The main accusation here is, that
the language dedicated to these gender issues, proposed by the EU, is not consistent with
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the language presented in key AU policy documents. In other words – that reproductive
and LGBT rights are not defined the same in Europe and Africa, and that Europe is too
dominant in imposing its version.
Differences in the approaches presented by the EU and AU may influence how the
gender agenda can be integrated into the AU–EU partnership, and it seems that these
nuances create a disadvantages. The potential for connecting Europe and Africa on the
basis of sharing gender experience is therefore far from perfect. It is also interesting
that trends characterised with regard to the role of the gender agenda in the ongoing
EU–Africa negotiations are similar to the narratives, which go along with other fields
of negotiated partnership. Firstly, it may be observed that particular priorities are
accompanied by contradictory discourse. For instance, it is underlined that the provisions
of the new agreement should serve as a basis for the partnership of equals while at the
same time it is said that no equality will be achieved while the African continent depends
so much on assistance from Europe (Fox 2021). Secondly, negotiations on a strategic
partnership are imbalanced and dominated by the EU perspective (Strauss 2021). And
lastly, similarly to other components of EU–AU relations, the gender agenda will draw
on EU financing. This fact “points to a risk that cross-cutting gender aspects on which no
agreement can be reached may be dropped or minimised, weakening the foundation”
not only “for transforming gender relations” (Knoll, Mucchi 2020: p. 6), but also for other
parts of partnership in subsequent years.
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Abstract
The COVID-19 pandemic worldwide has revealed the scale of social inequalities even in some of
the most developed economies, exposing the existing vulnerabilities. Particularly, gender inequality
and economic empowerment of women were a challenge even before the COVID-19 pandemic.
This article investigates the “double marginalisation” effect of COVID-19 pandemic on women in
Kosovo, through the analysis of gender implications of COVID-19 and participation of women in
the labour market. Double marginalisation is analysed through the prism of the lack of institutional
actions to prevent the further marginalisation of women during the pandemic crisis. Governmental
preventive and recovery measures have particularly neglected women by failing to recognise
the threats and vulnerabilities they are exposed to. Thus, the intentional negligence leads to the
emergence and development of the phenomenon of double marginalisation of women. It is also
a result of traditional vision of the role of women in society and cultural stereotypes combined with
the COVID-19 pandemic crisis.
Keywords: double marginalisation, COVID-19 pandemic, gender equality, labour market, Kosovo,
economic empowerment, exclusion

Wpływ pandemii COVID-19 na podwójną marginalizację kobiet w Kosowie
Streszczenie
Ogólnoświatowa pandemia COVID-19 ujawniła skalę nierówności społecznych nawet w niektórych
najbardziej rozwiniętych gospodarkach, obnażając istniejące słabości. Nierówność płci i wzmocnienie pozycji ekonomicznej kobiet były wyzwaniem jeszcze przed pandemią COVID-19. Niniejszy
artykuł podejmuje problem efektu „podwójnej marginalizacji” kobiet, który wywołała pandemia
COVID-19, na przykładzie Kosowa. Analizą objęto udział kobiet w rynku pracy. Zjawisko podwójnej
marginalizacji analizowane jest przez pryzmat braku działań o charakterze instytucjonalnym za-
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pobiegających dalszej marginalizacji kobiet na rynku pracy, zwłaszcza podczas pandemicznego
kryzysu. Rządowe środki zapobiegawcze i naprawcze nie były dostosowane do specyficznych
potrzeb kobiet, nie przeciwdziałały zagrożeniom i wykluczeniu, na które jest narażona ta część społeczeństwa. Tym samym zdefiniowane zaniechanie ze strony elit rządzących prowadzi do powstania
i rozwoju zjawiska podwójnej marginalizacji kobiet. Nakłada się ono na tradycyjną wizję roli kobiety
w społeczeństwie oraz kulturowe stereotypy. W połączeniu z brakiem działań wspomagających
w obliczu kryzysu pandemicznego COVID-19 dochodzi do podwójnej marginalizacji kobiet w Kosowie.
Słowa kluczowe: podwójna marginalizacja, pandemia COVID-19, równość płci, rynek pracy, Kosowo,
wzmocnienie pozycji ekonomicznej, wykluczenie społeczne

Since the first cases of COVID-19 appeared in China (ProMED 2019), it has not been
anticipated that it would bring a multi-dimensional worldwide collapse. The impact of the
global pandemic on global physical and mental health, economy, human rights, gender
relations has been higher than even developed countries had capacity to act upon. The
current evidence worldwide has demonstrated that the impact of COVID-19 has been
both short and long term. While the impact on the global economy is still revealing its
effects, the impact on gender relations and gender equality has had a regressive effect
(Madgavkar et al. 2020: p. 2–9). The United Nations Secretary-General Policy Brief The
Impact of COVID-19 on Women raises the concern that COVID-19 has even had a reversing impact on the limited progress on gender equality that was made in the entire last
decade (see: United Nations 2020).
While developed countries are concerned about the impact of COVID-19 on the
progress of gender equality, this article will elaborate on the concept of the double
marginalisation effect of COVID-19 on less developed countries and countries with
a fragile economy, which are striving towards the consolidation of democracy, where
participation of women in political, social, economic life and decision making has
been low even before the pandemic crisis (United Nations 2020). Through the case
of Kosovo, and a comparative analysis of the position of women in the society before
and during the pandemic crisis, this article aims to analyse facts and data that define
marginalisation not only in its classical meaning based on defined features but also on
situations and circumstances. Of particular importance is the impact of COVID-19 in the
labour market, where deep gender segregation had existed even before the appearance
of the pandemic (Veraschchagina, Bettio 2009: p. 8–10). Nevertheless, the impact on
the economy that ‘forced’ governments to enforce curfews, the bankruptcy of small
businesses, and unequal impact on different sectors of the economy, where women are
more represented, have increased gender segregation in the labour market further (Alon
et al. 2020: p. 10–20).
The analysis of the situation will be presented in pre- and current statistical data
available in Kosovo, particularly the comparison between market indicators and the
impact of the pandemic effects on men and women. We will also demonstrate the effect
that different policies undertaken by the government in Kosovo to prevent further spread
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of the pandemic disregarded gender mainstreaming or failed to take into consideration
implications that the measures would have on women’s health, employment, ability to
provide for their families, gender-based domestic violence, and life-threatening situations.
Therefore, women have not been marginalised only before the pandemic crisis, but have
been marginalised all over again during the pandemic, by being entirely left out and
relegated to unimportant corners of attention, in a life-threatening pandemic crisis. Linda
Carli in her paper Women, Gender equality and COVID-19 wrote about four ways that the
pandemic impacted gender employment, including the greater exposure of women
to infections, the responsibility of child care and domestic unpaid work, as well as the
impact that the COVID-19 pandemic would have on parental share of responsibilities, as
a result of the new “working from home” mode took over the labour market (Carli 2020:
p. 647–648).

Marginalisation of women in pre-COVID-19 Kosovo
There are several definitions of the concept of marginalisation in the scholar literature.
Ferguson et al. (1990) explain it as a process, where any group can become marginalised,
ignored, neglected or excluded, by shifting their position from centre to periphery of
the society. Even the Merriam-Webster dictionary defines marginalisation as a process of relegation “to an unimportant or powerless position within a society or group”
(Merriam-Webster WWW). However, Alakhunova et al. (2020: p. 2) define marginalisation
as “a condition and a process that prevents individuals andd groups from full participation in social, economic and political life enjoyed by the wider society”. This exclusion
uses sex, gender, race, language, background, beliefs and other features as a ground
for discrimination. Feminist theories moreover have raised the concern that when more
than one feature is used as a ground for discrimination, individuals or groups become
victims of double marginalisation. This phenomena is explained through the example of
women of colour, or women of ethnic minorities, who are discriminated for being women
and belonging to a certain ethnic group or race (Eneyew, Mengistu 2013: p. 105–112).
However, the empirical research has demonstrated that women can be victims of double
marginalisation even if race or ethnicity or any other feature is not taken as a reference,
but when women are discriminated on gender basis, which can be as a result of cultural
and traditional stereotypes, and institutional negligence that are responsible to create
the environment for gender equality through the rule of law and respectability of international human rights standards and domestic legal infrastructure that guarantee equal
rights for women. This type of discrimination and marginalisation in feminist literature is
called “victimisation”, where women are left out intentionally (Connell 1997), which this
article will analyse in the light of COVID-19 pandemic crisis in the Western Balkans and
in Kosovo.
Western Balkan states compared to the EU and other developed countries are
characterised by high rates of gender inequality in all aspects of life. Participation of
women in decision-making and political life is absent, as well as participation of women
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in labour market. It is evident by labour market indicators and statistics in the last two
decades. Gender equality, according to European Parliament research, is one of the
aspects which societies in the Balkans have failed to address, regardless of culture
or ethnic differences (European Parliament 2019). The case of Kosovo is taken as
a reference particularly because participation of women in the labour market is the
lowest in comparison with other Western Balkan states (see Table 1), although the
country has adopted its national legal infrastructure levelled with International Human
Rights Standards on the rights of women. Although Kosovo is not a member of the
United Nations, neither Council of Europe, nor European Union, the Constitution of
Kosovo adopted in 2008 has incorporated the international human rights standards
that derive from international treaties and conventions on human rights, including
Convention on the Elimination of All Forms of Discrimination against Women (CEDAW),
which directly obliges parties to eliminate traditional stereotypes that hinder the
realisation of the women’s human rights (see: Constitution of the Republic of Kosovo
2008; CEDAW – UN General Assembly 1979). However, institutional mechanisms
have failed to take concrete steps towards elimination of discriminatory practices
against women, allowing the establishment of grounds for discrimination and double
marginalisation of women.
Table 1: Labour market indicators: activity rate, employment rate, and the unemployment rate of women for 2019 and Q3-2020 in Kosovo, Albania, North Macedonia,
Montenegro, and Serbia1
Kosovo

Labour
Force
Surveys
Data

2019

Q3
2020

2019

Q3
2020

2019

Q3
2020

2019

Q3
2020

2019

Q3
2020

Activity
Rate

21,1

21,5

61,6

61,8

46,6

45,5

59,1

53,2

61,3

47,1

Employ13,9
ment Rate

14,4

54,4

54,2

38,1

38,2

49,7

42,6

54,3

42,7

Unemployment
Rate

33,1

11,8

12,3

18,4

15,9

15,9

19,9

11,5

9,4

34,4

Albania

North
Macedonia

WOMEN

Montenegro

Serbia

Source: Labour Force Surveys of the official statistical agencies in Kosovo, Albania, North Macedonia,
Montenegro, and Serbia (KAS 2020a,d; Instat 2020a,b; Makstat 2019, 2020; Monstat 2020a,b; SORS
2020a,b).
1

Note: The data of market indicators from Labour Force Surveys of the official statistical agencies in Kosovo, Albania, North Macedonia, Montenegro and Serbia were extracted to evaluate the negative and
positive growth of activity rate, employment rate and unemployment rate of women between 2019
and 3rd quarter of 2020, with the purpose of analysing the impact of COVID-19 on women.
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The labour market indicator statistics from the official statistics agencies of Kosovo
(KAS 2019 – Q3-2020) Albania (INSTAT 2019 – Q3-2020), North Macedonia (MAKSTAT
2019 – Q3-2020), Montenegro (MONSTAT 2019 – Q3-2020), and Serbia, of 2019 and third
quarter of 2020 (SORS 2019 – Q3-2020) demonstrate that Kosovo has the lowest rates
of participation of women in the labour market (see more: KAS 2020a,d; Instat 2020a,b;
Makstat 2019, 2020; Monstat 2020a,b; SORS 2020a,b).
Low participation of women in the labour market has been in the focus of civil
society in Kosovo since 2015, particularly high percentage of inactive women in the
labour market, which is the first indicator of intentional negligence of state institutions
towards women’s inclusion and economic empowerment of women (Gashi, Rizvanolli
2015: p.7–25). The Labour Force Surveys of Kosovo Agency of Statistics from 2015 to
first quarter of 2020 demonstrate that the percentage of inactive women is from 81.4%
the highest and 79.9% the lowest, which comprises the highest rate of inactive women
in the region. In real numbers, 483,251 women of working age are neither employed,
nor unemployed, yet highly discouraged to actively seek for jobs (see: KAS 2016, 2017,
2018, 2019, 2020a,b; Krasniqi 2021). Moreover, research has demonstrated that the main
reasons of this phenomena are traditional stereotypes and domestication of women,
gender segregated professions, and cultural profile of women, considered to engage in
unpaid domestic work, children and elderly care (Gashi, Rizvanolli 2015: p. 12–23; Krasniqi
2021: p. 26–40; GAP Institute 2020).
The research of the Democracy for Development Institute (D4D) in Kosovo has shown
that although the statistics demonstrate minimal positive progress of 1.5%, the reality is
that from 2015 to Q1-2020 the number of inactive women increased for approximately
7000 more inactive women (Krasniqi 2021: p. 20–38). Moreover, the research demonstrates
that from 2015 to Q1-2020, an average of 68.39% of women of working age were inactive,
which in combination with unemployed women result in an average of 75% of women
were out of the labour market, or an averagely of 37.17% of working-age population from
2015–2020 (Krasniqi 2021: p. 26).

Gender implications of COVID-19 and double
marginalisation of women in Kosovo
The impact of COVID-19 in Kosovo economy is not gender neutral. Moreover, the
pandemic implications on the economic wellbeing of women in Kosovo did not have
only economic dimension. This is particularly due to the gender discriminatory situation
and conditions, in which women in Kosovo have lived prior to pandemic situation, and
the high share of women concentrated in the economic sectors that have been affected
by the governmental preventive measures (GAP Institute 2020: p. 4–19). Partial and total
closure of businesses and curfews imposed by the government did not result only with
loss of jobs and closure of small businesses, causing deep loss for families where women
are the main financial providers, but has resulted with increase of domestic violence and
gender based violence, deeper traditionalisation of gender roles, double and multiple
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burden for women, who are considered traditionally as carers of the family, children and
elders (see more: Ross, Taylor 2020: p. 39–40; Azcona 2020: p. 11). Therefore, in order to
estimate the impact of COVID-19 on the livelihood of women in Kosovo, it is important to
analyse the situation from the perspective of the pre-pandemic gender discrimination
context, where women have been largely ignored and marginalised even before the
pandemic situation.
The main gender implications of COVID-19 in Kosovo are evident in several areas,
such as health, social, educational and economic. These implications are interrelated
and have chain effect on each other. Social implications have been revealed especially
to the shock presented to the existing gender equality state and the transformation of
gender roles (King et al. 2020: p.80). In Kosovo, women are to a large extent subject to
traditional and cultural stereotypes of the main carriers of family care. Although the
participation of women in public and political life has increased in the last two decades
(Hajdari 2019: p. 193–197), they continue to face the stigma and guilt of abandoning their
primary duties towards their families and children, to pursue their careers or actively participate in political life. The socialisation of women to a large extend has happened only
on the surface, covered with a cloth of “modernisation”, however the traditional duties
of women continued to lie underneath, which increased the burden and the prejudice
for women in the society. This is demonstrated also in the research of Kosovo Center for
Gender Studies (KCGS), where women in politics are encouraged to impersonate men in
being courageous, ambitious, and eloquent, before being self-confident or charismatic.
The KCGS’s researchers writed: “The fact that characteristics such as ‘courageous’, ‘ambitious’, ‘eloquent’, etc., are attached more importance for a woman politician in Kosovo
reflects the idea that in order for women to give their full contribution in politics they
should be endowed with traits which are traditionally associated with men.” (Vuniqi et al.
2009: p. 32).
Occupational gender segregation generates particular vulnerabilities for women
concerning COVID-19 (Alon et al. 2020: p. 11–18). Particularly Kosovo labour market
demonstrates a deep gender segregation of professions, due to traditional stereotypes
and division of professions that are suitable for women and men. Statistically this is
evident by the high percentage of representation of women in human health and social
work (12.7%), as well as education sector (18.4%), while women are almost entirely absent
from other sectors, such as mining (0.3%) or real estate (0%), where men are entirely
dominating (KAS 2020d: p. 21). While the statistical data of Kosovo Agency of Statistics
shows that there was a slight increase on women’s employment between 2019 and 2020,
the real numbers demonstrate that more than 10,000 women became inactive between
2019 and Q3-2020, while 347 women more added to the pool of unemployed women
(KAS 2020a; 2020d). Nevertheless, labour market indicators do not indicate that one of
the reasons why increase of participation of women in the labour market, is due to large
percentage of migration of men, particularly since 2015 (Hajdari, Krasniqi 2021: p. 3–6).
The pandemic situation has impacted particularly women economically due to their
large share in informal economy, which (according to European Commission’s Report on
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Kosovo for 2020) doesn’t allow women to participate in the mitigating COVID measures
taken by the government (see: European Commission 2020). Moreover, there is no
institutional official report on the size of informal economy in Kosovo, which penalizes
particularly women and their employment rights. In parallel, women in Kosovo spend
approximately seven hours per day for unpaid domestic work, compared to men who
spend one hour and ten minutes per day for the similar work (MCC Kosovo 2018).
Therefore, with closure of schools and day-care centres, the burden of unpaid work for
women tripled for both working and unemployed women (Krasniqi 2020: p.7–15).
Furthermore, “the economic arrangement, policy frameworks, and market forces
that determine the distribution of paid and unpaid labour across society are powerful
structural determinants of health” (King et al. 2019: p. 80). “Evidence from infectious
disease outbreaks similar to COVID-19 indicates that women and girls can be affected
in particular ways, and in some areas, face more negative impacts than men” (The World
Bank Group 2020: p. 3). Moreover, as Ausin et al. (2020: p. 29–36) note, the COVID-19
pandemic measures globally have had a greater psychological impact on women,
particularly resulting in depression, anxiety and loneliness. Women experienced more
difficulties in seeking health services (58%) compared to 53% of men (MCC Kosovo 2018).
Additionally to the difficulties that women have faced with COVID-19 pandemic in
their social roles, economic losses, discrimination against women is apparent in the
burden and responsibility to take care of children during homeschooling period. While
in the world there are about 1.5 billion children out of school (see: UNICEF 2020), and
women are traditionally perceived to be responsible for taking care of the children.
Homeschooling has been one of the main implications and burdens added to the
long list of responsibilities and unpaid domestic care of women during the pandemic
restrictions, seriously jeopardising women’s mental health (see: Azcona 2020: p. 2, 8;
Ross, Taylor 2020: p. 37–38). In the Balkans and in Kosovo, homeschooling has been even
more difficult for children and women, since the educational system is not familiar with
the concept, methods, modality, and other details related to efficiency of homeschooling.
Therefore, women in Kosovo alongside the unpaid work, have been exposed to the
burden of discovering and defining the homeschooling situation on their own, while
the institutional support has been entirely absent. While according to UNDP survey
96% of the respondents were able to participate in distance learning classes, this has
been particularly challenging for Egyptian, Ashkali and Roma communities. The UNDP
survey demonstrate that in one of Kosovo municipalities, where this community is largely
concentrated, 52% of pupils were not able to attend classes (see: UNDP 2020).

Division of labour and gender roles
One of the major implications of COVID-19 for women in Kosovo was switching
to home-based working, considered as one of the aspects that revealed the level of
gender inequality in the family. According to UN Women’s Rapid Gender Assessment
The Impact of COVID-19 on Women’s and Men’s Lives and Livelihoods in Europe and Central
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Asia, 42% of women compared to 19% of men switched to home-based working during
the outbreak. Unpaid care work increased for 67% of women and unpaid domestic work
for 71%, compared to 58% and 59% of their male counterparts (see: Ross, Taylor 2020).
According to the publication of the Democracy for Development Institute (D4D), 12.7%
of women in Kosovo spent 6–8 hours per day caring for the family and unpaid domestic
work, compared to 1.5% of men, while only 3.3% of women did not spend any time on
household chores compared to 23.5% of men (see: Krasniqi 2021: p. 9).
Table 2: Proportion of respondents spending more time on unpaid domestic chores,
by gender, between April - May 20202
Kosovo
Gender

%
Women

Men

at least one unpaid domestic chore

71

59

at least two unpaid domestic chores

59

43

at least three unpaid domestic chores

38

26

at least four unpaid domestic chores

19

11

Source: Ross, Taylor 2020.

While the concept of homeschooling introduced during COVID-19 for the first time,
provided with temporary solution for children, in societies where traditional and patriarchal
elements are strong, in long term it can be a harmful option for girls, especially in rural
areas. It is important to underline that social norms and traditions, especially in rural areas,
only a few years back did not see women’s education as a necessity. Nevertheless, the
increasing importance of education has influenced the border definition between urban
and rural in the Western Balkan countries to melt, mainly as there was no alternative
to education and the only way to make sure that women can contribute financially to
family budget. However, for women and girls from rural areas, school is the only real
social environment that they attend. Nevertheless, with the introduction of the option of
“homeschooling”, where all the lessons and communication with the school is virtual, the
danger is that many parents who are not in favour of sending their daughters to school
might consider this as an option after COVID-19 pandemic. A situation can appear, where
women will receive an education but in their house confinement.
According to UN Women, while the responsibility for domestic work increases and
the burden for women is multiplied, the participation of men in domestic care decreased,
making the situation even more difficult for women to handle. Particularly the difficulty
is felt more among employed women, with one and more children, where the care
from grandparents is reduced, because they qualified as a more risked category, and
2

Note: The data from the survey of UN WOMEN are used to present the difference between men and
women in Kosovo and their engagement on unpaid domestic work during April and May 2020, as the
most critical months of health emergency crisis caused by COVID-19 (Ross, Taylor 2020).
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educational institutions and day-care centres were closed due to imposed curfew (see:
Ross, Taylor 2020: p.7–28). The UN Women study demonstrates that women and men
in Kosovo spent more time taking care of the children during 2020 due to closures of
school and day-care centres. However, the D4D research demonstrates that only in 28.1%
of the cases, women and men shared equal responsibility for child care. In 5.8% of the
cases, women carried full responsibility of care and support of children’s homeschooling,
compared to only 1.2% of men (see: Krasniqi 2021: p. 9).
Table 3: Unemployment Rate in Kosovo, by gender - Labour Force Survey - 2020
Quarters 1, 2 and 3.3
%

Men

Women

Q1-2020

23,0

30,6

Q2-2020

25,7

31,4

Q3-2020

21,5

33,1

Source: Kosovo Agency of Statistics (see: KAS 2020b,c,d).

The difference between women’s and men’s participation in domestic and household
chores during the critical months of the outbreak (March-May 2020) reveal the real
gender-biased system in Kosovo, where gender equality is still a subject to traditional
and cultural interpretations. Thus the concept of double marginalisation of women
happens due to the revealing of traditional gender-based stereotypes on the domestic
role of women, which role women ‘are obliged’ to uphold. The second argument on
double marginalisation is directly related to the definition of Alakhunova et al. (2015:
p. 8–19), where the obligation of women towards domestic and care chores prevents
them from full participation in social life enjoyed by the wider society. While women are
initially obliged to switch to home-based working, spend between 6–8 hours in unpaid
domestic chores and child care, this condition prevents them from fulfilling their working
obligations or participate in any other aspect of social, economic, or political life.

The gender impact of COVID-19 on the labour market
The impact of COVID-19 in economy and job losses is higher among women than men
in global scale. The research conducted in the United States and India demonstrated that
unemployment and female job loss rates due to COVID-19 are 5.7% while among men is
3.1%, approximately 1.8% higher among women than job losses of men (Madgavkar et al.
2020: p.2). While Kleven et al. (2019) have noted that the gender pay gap is closely related
3

Note: The unemployment rate data from Labour Force Surveys of three quarters of 2020, published by
Kosovo Agency of Statistics, demonstrated that between January-March (Q1-2020) and July-September (Q3-2020) the unemployment rate of men in Kosovo marked positive decrease while for women
market negative growth (see: KAS 2020b,c,d).
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to childbirth, in the countries where child care is considered primarily a responsibility of
women and one of the main factors that cause high inactivity rates of women and their
absence in the labour market, the situation of COVID-19 and imposed curfews particularly
in less developed countries, where traditional and gendered discriminatory stereotypes
on gender roles prevail, causes further discouragement and exclusion of women from
the labour market (Kleven et al. 2019: p. 181–207).
Economic implications of COVID-19 for women in Kosovo starts with the overrepresentation of women in the informal sector, overrepresentation in the sectors that were
hit by the pandemic preventive measures (such as retail, health, and education sectors),
where the majority of employed women in Kosovo are concentrated (KAS 2020a). According to UN Women, 5% of women compared to 9% of men in Kosovo lost their jobs
until June 2020 (see: Ross, Taylor 2020: p. 14), while according to D4D’s publication, 5.3%
of women suffered from unilateral contract termination, 26% of them were sent to unpaid
leave, while 19.5% of them did not receive their full payment during most critical months
of the outbreak during 2020 (see: Krasniqi 2021: p. 35). While there are no official statistics
on the size of informal economy in Kosovo, European Commission’s Report on Kosovo
in 2020 raised the concern on high share of women in informal economy (see: European
Commission 2020). According to the UN Women’s Rapid Gender Assessment of the impact of COVID-19 for April–May 2020, women with children experienced more difficulties
paying the rent due to the impact of the pandemic in their earnings (see: Ross, Taylor
2020). While the unemployment of women in Kosovo is highest among countries of the
Western Balkans, the official statistics of KAS Labour Force Survey of three quarters of
2020 have shown that while the unemployment of men has positively decreased by 1.5%,
the unemployment of women has increased for 2.5% (see: KAS 2020b,c,d).
The last element of double marginalisation of women in Kosovo during COVID-19 is in
the orientation of national policies towards economic resurrection. Kosovo government
adopted the Fiscal Emergency Package, which included measures and payments for
companies and registered unemployed persons, who were affected by the COVID-19
outbreak (Office of the Prime Minister 2020). The lack of gender mainstream in state
policies and preventive measures is an indicator of the lack of institutional willingness
to tackle the gender discrimination in rising during the pandemic crisis (Farnsworth
et al. 2020). The data of Labour Force Survey of Q2-2020 demonstrated that 11.4% of
women had unstable employment, while the majority of employed women are concentrated in wholesale and retail trade (19.1%) education (20.7%), and health and social
work (14.9%). From employed women, 36.2% are professionals while 20.5% are service
and sales workers in shops and markets, which is one of the sectors which was hit
the most by the pandemic crisis. In employment models, 6.1% of women work parttime, 25.4% of which due to family reasons (see: KAS 2020c). The unfavoured economic
position of women in Kosovo is not considered a problem that needs attention, nor
was encouraged by special measures of governments in Kosovo to address the deep
gender gap in the labour market. Therefore, during the economic crisis caused by the
COVID-19 outbreak, women received little or no attention from state institutions, that
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were to be delivered through state policies that prevent further gender discrimination
and marginalisation of women.

Conclusions
The COVID-19 pandemic was not gender neutral (GAP Institute 2020). Its impact in
economy, society and all aspects of life impacted women and men differently. Particularly, the difference was felt in developing countries and countries with fragile economy,
where gender equality is not a standard of living (United Nations 2020). Moreover,
the pandemic situation revealed the hidden inequalities, which had not been solved,
but only covered. Through the case of Kosovo in this article we have elaborated the
concept of double marginalisation of women, a phenomena that appeared as a result
of the current unequal participation and discrimination of women in the labour market
before COVID-19, and the added factor of gender negligence by the state institutions
in addressing the health emergency crisis during 2020 (see: Farnsworth et al. 2020). As
a result, in addition to the burden of unpaid work of child care and domestic care, gender traditional stereotypes and discrimination against women that already existed, the
COVID-19 pandemic revealed an intentional negligence by relevant authorities that are
obliged to take into consideration the position of social groups in the society, particularly
in the situation of crisis (Krasniqi 2021).
Kosovo has the lowest rates of participation of women in the labour market, highest
unemployment and highest inactivity rate of women compared to other Western Balkan
countries (KAS 2020a; 2020d). Women are mainly concentrated in Education and Health
sectors, which are traditionally deemed as professions suitable for women. Participation
of women in other sectors of economy is low, while women in business comprise a very
small rate. However, the impact of COVID-19 on the lives of women has been devastating
beyond the economic factor (Ross, Taylor 2020). Due to imposed curfews, women more
than men switched to home based working, where they engaged in unpaid domestic
work up to eight hours per day, and took care of children’s homeschooling, as the schools
and day-care centres were closed. Women faced more risk from gender based violence
and inability to provide for their families, due to unilateral breach of contracts from their
employers (Ross, Taylor 2020: p. 7–24). Therefore, due to the lack of gender sense on
governmental policies, to provide special incentives for women, considering their high
rate of vulnerability before COVID-19, women in Kosovo as a marginalised social group,
were pushed towards double marginalisation and deprived from the standards that the
rest of the society has, which caused their double marginalisation.
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A.R. Ivanović, “Securitologia” 1/2018), Rola sportu i muzyki w dyplomacji publicznej na przykładzie
Kosowa (“Przegląd Europejski” 3/2019), The economic dimension of migration: Kosovo from 2015 to
2020 (współautorka J. Krasniqi, “Humanities and Social Sciences Communications” 2021).
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Abstract
The article presents the results of the analysis of the political news about electronic voting published on
YouTube. The purpose of the research is to reveal an attitude towards electronic voting that is formed
in YouTube videos, because it is a powerful channel for forming public opinion. In the focus of attention
there are four countries that have made the electronic voting a widely used practice (Belgium, Estonia,
Switzerland and Russia). The author bases his research on the hypothesis that the decision of a voter to
take part or not to take part in elections will be influenced by the information he or she has learnt about
electronic voting from the news – especially attitudes towards the voting, expressed by other users of
YouTube. The research results demonstrate that in Belgium the electronic voting is treated neutrally,
while in Estonia and Switzerland it is positively regarded. As for Russia, the attitude is negative.
Keywords: Europe, electronic voting, YouTube, public opinion, political news, social media, elections,
Belgium, Estonia, Switzerland, Russia

Opinia publiczna o głosowaniu elektronicznym w Europie na przykładzie
serwisu YouTube
Streszczenie
Artykuł przedstawia wyniki analizy wiadomości politycznych na temat głosowania elektronicznego
publikowanych w serwisie informacyjnym YouTube. Celem badania jest zidentyfikowanie stosunku
do głosowania elektronicznego, który kształtuje się w audycjach wideo w serwisie YouTube, gdyż jest
to wpływowy kanał kształtowania opinii publicznej. W centrum uwagi znajdują się 4 kraje europejskie, które wprowadziły głosowanie elektroniczne jako powszechnie stosowaną metodę głosowania
(Belgia, Estonia, Szwajcaria i Rosja). Autor stawia hipotezę, że na decyzję wyborcy o wzięciu udziału
lub braku udziału w wyborach będą miały wpływ informacje o wyborach elektronicznych, uzyskane
w wiadomościach – w szczególności stosunek do głosowania wyrażany przez innych użytkowników
serwisu YouTube. W wyniku badania ustalono, że głosowanie elektroniczne ocenia się przeważnie
w kategoriach neutralnych w Belgii, pozytywnie – w Estonii i Szwajcarii, negatywnie zaś w Rosji.
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Political news in social media has a considerable influence on forming public opinion.
Getting acquainted with electronic voting is one of the forms of political participation that
directly affects the other form, namely elections. “A voting system is only as good as the
public believes it to be.” (Oostveen, Van Den Besselaar 2004: p. 74). The decision of a voter
to take part or not to take part in elections will be influenced by the information he or she
has learnt about electronic voting from the news. Along with the traditional mass media the
other influential ways to spread the news are through Facebook, YouTube, Chinese Qzone,
Wechat or Russian social network VK (Vkontakte). Social media and networks are considered
by “online mass” as independent platforms and, consequently, they have a big potential for
manipulations. Social media in the 21st century are an important instrument of soft power.
Joseph Nye explained that with soft power, “the best propaganda is not propaganda.”
The aim of the article is to determine the impact of e-voting estimates in political
news on YouTube on a voter’s decision to participate in elections. For this purpose the
following research tasks are set out:
▪▪ to collect the database of videos about electronic voting;
▪▪ to define the tone of the coverage of electronic voting topic in each of the
countries of research: Belgium, Estonia, Switzerland and Russia;
▪▪ to identify the tendencies towards using YouTube as a public outreach channel
of communication.
These tasks can help to answer to the research question, i.e. what attitude to electronic voting has been formed on YouTube: neutral, positive or negative. It is important
because we can hypothesise that the decision of a voter to take part or not to take part
in elections will be influenced by the information he or she has learnt about electronic
voting from the news – especially attitudes towards the voting, expressed by the users.

Materials and Methods
There has been done a search for videos on demand “electronic voting (the name of
the country)”. The examples of the search queries: “electronic voting Belgium”, “Internet
voting Estonia” and so on. The search was done using the state language of the definite
country, as well as other languages widely used all over it. The chronological framework:
from the first publication of the video about electronic voting in the country being analysed
till the 20th November 2020. The collected amount of videos was analysed for defining
the content (whether it is suitable or not) and the attitude to the electronic voting being
formed (neutral, positive or negative). As a result of such monitoring, the table was made
to summarise qualitative (an attitude to electronic voting) and quantitative figures (the
number of publications and views) of the videos for each country. The existing systems
of monitoring social media are not perfect and they often make mistakes in defining the
tone of a video. That’s why all the found content was analysed by the author personally.
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Research results
The analysis of the content on YouTube lets us come to the conclusion about the predominance of neutral and positive attitudes to electronic voting in the given countries in
Europe. The videos about electronic voting have been watched 8 million times, the total
number of videos is 280. The majority of the videos published are about the electronic
voting in Russia (137). Neutral attitudes prevail in Belgium, positive ones are characteristic
of Switzerland and Estonia. Only in Russia a negative attitude to electronic voting dominates. Russian videos are full of negative comments and assessments, that surely leads
to the formation of distrust in this kind of voting on the part of voters. In a more detailed
way this information is illustrated below (Table 1):
Table 1: Attitude to electronic voting on YouTube.
States

Distribution of assessments

Quantity

Neutral

Positive

Negative

Publications

Views

Belgium

19

7

4

30

163000

Estonia

22

36

10

68

3180000

Russia

24

36

77

137

4600000

Switzerland

17

24

8

49

60000

Total

82

103

99

284

8003000

Source: own elaboration based on the discourse analysis.

Belgium
The chronological framework: from the 29 May 2007 till the 20th November 2020. The
phrases for browsing: the Netherlands: “elektronische stemming België”, French: “vote
électronique Belgique”, German: “elektronische abstimmung Belgien”, English: “electronic voting Belgium”. The number of videos in French is 16, in Dutch – 7, in English – 6, in German – 1.
For Belgium, neutral assessments of electronic voting are dominant. A considerable
part of positive assessments characterises the company Smartmatic that is an equipment supplier for the elections in Belgium. Critical comments on electronic voting in
this country are shared by some members of the national parliament, for example, the
supporters of direct democracy and elections by sortation after Laurent Louis (see:
YouTube 2014a), the position against the electronic voting is expressed by a civil activist
Anne-Emmanuelle Bourgaux (see: YouTube 2014b).
Language differentiation among the people in Belgium influences the election system, including electronic voting that is more often used in the county of Flanders (five
northern provinces where the Dutch language is mainly spoken), than in Wallonia (five
southern French speaking provinces). The majority of critical assessments of electronic
voting were in French. It can be explained by the fact that electronic voting was widely
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used in the Netherlands neighbouring Flanders. There the manufacturer of the machines
for voting was a local company Nedap. Due to this fact, voters speaking Dutch were better informed about electronic voting that has been developing in the Netherlands since
1970s. French-speaking Belgium people living in Wallonia, Brussels and its suburbs think
that electronic voting infringes their voting rights.
The electronic voting was used during national parliamentary elections for the first
time in 2003. Since then there have been five parliamentary elections. The average turnout from 2003 till 2019 was 89.93%. After the switch to electronic voting the turnout fell
down by 2.61%. Moreover, the existing statistics unambiguously points out the decrease
of the turnout for the local elections in Belgium from 1994 till 2012 at electoral districts
where electronic voting was used (Kużelewska 2018: p. 150). In Belgium the introduction
of electronic voting was not dictated by the wish to stimulate electoral activity as high
turnout is guaranteed by obligatory voting. The organisers of the elections were trying to
decrease the number of invalid votes and limit the time for counting those votes.

Estonia
The chronological framework: from the 6th March till the 20th November. Phrases for
browsing: “electronic voting Estonia”, “Internet voting Estonia”, Estonian: “e-hääletamine
Eesti”, Russian: “электронное голосование Эстония”. The number of videos in English is
37, in Russian – 17, in Estonian – 14.
For Estonia in general, positive and neutral assessments of remote electronic voting
prevail. Such videos are popular and gain a lot of views. Neutral attitudes are characteristic for scientific seminars about electronic voting. Positive comments on electronic voting
were generally provided by serving public officers and vendors of the voting system on
the part of the company Cybernetica, as well as Estonian and foreign journalists. In negative reviews the stress is made on the threat of unauthorised access to the system of
electronic voting and vote rigging. Videos with negative comments on electronic voting
in Estonia gain few views. Among the critics of the Estonian system of electronic voting
we can name a famous specialist in technical security from Michigan University Alex
Halderman (see: YouTube 2014c), a Euro-MP Yana Toom YouTube (see: YouTube 2017a).
In Estonia the remote electronic voting was firstly used in 2005 during municipal elections.
Then 1.9% of electorate voted online. In 2007 during national parliamentary elections the
percentage of internet-voters increased by 5.5%, and during the elections in 2019 it reached
43.75%. The number of voters in Estonia during national elections was 887 thousand people,
while during local government elections – 1,1 million. In Estonia before the introduction of
electronic voting for national parliamentary elections in 1995, 1999 and 2003 the average
turnout was 61.57%. After the introduction of the electronic voting for the elections in 2007,
2011, 2015 and 2019 the average turnout had increased up to 63.10%. Thereby the increase
was 1.53%. The researchers of electronic voting M. Solvak and K. Vassil underline that the
voters’ habit to vote with the help of the Internet gets acquired much faster than the habit to
vote at the electoral district with the help of a paper form (Solvak, Vassil 2018). The more the
number of electronic voters is, the more stable the turnout will be.
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Switzerland
The chronological framework: from the 9th November 2010 till the 20th November
2020. Phrases for browsing: “electronic voting Switzerland”, “Internet voting Switzerland”,
French: “vote électronique Suisse”, German: “elektronische Abstimmung Schweiz”. In
English there are 29 videos, in French there are 12 and in German there are 8 ones.
For Switzerland it is not characteristic to politicise the matter of Internet voting.
Neutral assessments of Internet voting are given by mass media and experts. Those who
support Internet voting are voters living abroad (see: YouTube 2019), the Swiss authorities
(see: YouTube 2018a), and the vendor of the platform for internet voting Swiss Post (see:
YouTube 2018b). The Swiss electronic voting is criticised by one of the leaders of Swiss
People’s Party (SVP), a Member of the National Council of Switzerland since 2015, Franz
Grüter (see: YouTube 2018c).
In Switzerland the development of the Internet voting started in 2000 but experiments with it were done only in 15 cantons out of 26. The Swiss electorate has 5.46 million
voters. From 2000 till 2019, 300 internet elections were registered. Elections in Switzerland presuppose a multiway voting: by post, at an electoral district or with the help of an
internet service. Switzerland is a confederation. That’s why the way of voting is the right
of each canton.
774 000 (9%) Swiss citizens live abroad. For them the exercise of the voting right is
a problem. Before they mostly used post voting, but since 2010 an Internet voting has
become widely used. Before the shift to electronic voting from 1975 till 2007 the turnout
at nine parliamentary elections in Switzerland was 46.76%. After switching to electronic
voting the average turnout at parliamentary elections 2011 and 2015 was 49%. As a result,
the increase of the turnout was 2.24%. After the abolition of Internet voting in 2019 the
turnout at parliamentary elections was 45.12%, thus, having decreased by 3.39%.
Nowadays the state company Swiss Post is working on a new Internet voting system
with higher requirements towards security and checking. By the Swiss governmental
decision, in February 2019 specially invited so-called “white hackers” during the auditing services for the voting, managed to delete completely the Swiss electors’ votes and
falsify the results of the elections. Inserting remote electronic voting was stopped by
the governmental decision. Due to the identified vulnerability of the system, the federal
parliamentary elections in October 2019 were held without an online service. Despite this
fact, the development of a new safe way of Internet voting is still going on.

Russia
The chronological framework: from the 4th December 2011 till the 20th November 2020.
Phrases for browsing: “электронное голосование Россия”. In total 137 videos were found.
Electronic voting in Russia is represented on YouTube mostly negatively. Videos with
negative comments on the electronic voting gain a lot of views. However, videos with positive assessments of electronic voting are less popular. Creators of the video content have
made the Russian viewers form some mistrust in electronic voting. Electronic voting has
been introduced in Russia without a long and widespread public discussion. The discussions
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on this topic started in March 2019, when the civil forum was held in Moscow. At the forum
representatives of the Central Election Comission of Russia and civil society activists offered
to test remote electronic voting during the elections of the members of Moscow City Council.
For Russia it is very characteristic to politicise the matter of the use of electronic voting.
For example, the critics are the members of Communist Party and independent candidates,
while the supporters of the practice of electronic voting are the representatives of the
party United Russia. The sources of neutral assessments of electronic voting were mostly
expert discussions and the programme “Full stop” on the radio “Echo of Moscow”. The
sources of positive videos were official YouTube accounts of the TV channels: “Moscow
24”, “News 24”, “News on the First channel”. Among people the main contribution to the
idea of electronic voting was made by the chief editor of the radio “Echo of Moscow”
Alexey Venediktov. The main communication channels of negative assessments of
electronic voting were: a co-chairman of the Civil movement Golos Grigory Melkonyants,
a blogger Vladislav Zhukovsky, a candidate that has lost elections for Moscow City
Council Roman Yuneman, State Duma deputy Political group of Communist Party Valery
Rashkin, journalist of the TV channel “Rain” Pavel Lobkov (see: YouTube 2020).
In Russia the first experimental electronic voting at electoral districts in the federative
units that didn’t have a legally compulsory importance, happened in 1996 during the
elections of the president of Russia. At 15 electoral districts in Moscow 45 optical scan voting
machines were used. The machines were made in Russia. The elections for the president
of Russia held in 2018 were the most considerable ones in terms of the use of electronic
voting at districts. During those elections 13.6 thousand optical scan voting machines and
806 touch screen voting machines were used. However, great discussions about this new
way of voting in Russia started only in 2019. The first trial of Internet voting in legally binding
elections happened in the 2019 Moscow City Duma elections (Krivonosova 2020: p. 10). Due
to a little experience of the use of electronic voting during elections in Russia it is impossible
to make an empirical conclusion about the influence on the turnout. For example, in 2019
during the elections of the members on the Moscow City Council the turnout rose to 0.60%
considering a limited use of remote electronic voting. Nowadays during the elections in
Russia two ways (channels) of electronic voting are possible: electronic voting is used at
polling stations and remote electronic voting. Since 2020 Remote electronic voting has
been used during the elections of a nation-wide level.

Prospects for electronic voting in other European countries
A German philosopher Friedrich Engels said that people, who boasted about the
revolution, had changed their mind the next day and said that they hadn’t known what
they were doing, that the happened revolution didn’t seem the one they had planned.
This citation demonstrates that the future is very difficult to predict and that seemingly
logical scenarios stay unfulfilled due to unpredictable circumstances. What will be the
consequences of the shift to the electronic voting and the refusal of traditional paper
voting? Information and communication technologies make the societies come closer to
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the democracy (Steblyna 2018) and lessen the importance of parliaments. “People in mature postindustrial democracies have become skeptical of state authority and institutions
and are now more willing to assert their own views. People in developing societies have
also become more connected to politics because of the forces of social modernization
and global communication.” (Dalton, Welzel 2014: p. 305).
Among European countries where the discussions about electronic voting happen
and there are good perspectives for the development of this new form of the political
participation we can name the Åland Islands (Swedish speaking autonomous region of
Finland), Poland and Ukraine. In all these cases we deal with Internet voting, but not
about electronic voting in poll stations.
In 2019 on the Åland Islands it was planned to hold the first Internet voting during
the elections for the parliament in Finland. This opportunity they wanted to provide for
expatriate, overseas voters. The main reason for modernisation of the voting process was
an intention of organisers of the elections to make them more comfortable for foreign
voters and increase the electoral activity. The organizers of the elections took the first
poll on the opportunity of the remote learning in 2015 among the voters that used the
early voting by post. The majority of respondents treated the idea of the internet elections
positively as it had begun a more modern form of remote voting. During 2015–2019 local
organisers of the elections arranged a lot of awareness-raising activities with the electors
that created the base for holding electronic elections with a high level of trust. But due
to the problems with time management and coordination of the interaction between the
vendors of the internet elections and the organisers the Åland project tripped at the fishing
line (Duenas-Cid et. al. 2020: p. 77). Nevertheless, the internet voting on the Åland Islands
have the best perspectives because there has already been done a great preliminary work.
In Poland there isn’t any experience in electronic voting yet. They lack a necessary
legal base. In 2000 during the elections of the President the Internet was used to send
information about the way the electors voted. Then the information services were used
to make a list of electors, to keep the information about the results of the elections and
the checking of the results by the electors. In 2010 during the primary election Plaforma
Obywatelska (PO) the electors could vote for the candidate that had been propelled into
the presidential elections. In Poland Electronic voting is a topic that has been present in
the public discourse for over 10 years. The majority of Polish people declare that Poland
must introduce Internet voting as an additional form of participation in elections and they
are ready to use i-voting. The Polish people think that electronic voting can be introduced
as an additional form of participation in the elections and it will contribute to the increase
of the turnout. In Poland political preferences are a statistically important predictor of the
electors’ attitude to the use of Internet voting. (Musiał-Karg, Kapsa 2020: p. 158). If a voter
supports the political party that is in favour of Internet voting, he or she is most likely to
be tolerant to this new form of political participation.
E-voting in Ukraine is based on blockchain. During 2016–2018 in Ukraine there were
three systems of internet voting tested on the base of the technology Blockchain. The
vendors of these systems offered to use them during the elections among the members
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of local units, for the elections inside the civil society organisations and during compulsory
nation-wide elections. The big problem of these initiatives is that their vendors didn’t
publish the source code for the independent expertise (Khutkyy 2020: p. 241). It is possible
that the Ukrainian authorities will concentrate on the development of internet voting for
Ukrainian citizens, who live and work in the EU. Inside the country the electors will vote
with the help of paper form.

Discussion and conclusions
The analysis of videos on YouTube devoted to electronic voting in the four European
countries lets us come to the conclusion about the dominance of neutral and positive
attitudes to the electronic voting (Belgium – neutral assessments, Switzerland and
Estonia – positive). Only in Russia, videos with negative assessments prevail, thus, making
the Russian speaking audience treat this new form of political participation with mistrust.
Political news about electronic voting on YouTube is an important channel of forming
public opinion. The electors’ trust in the electronic voting can be gained through its active
promotion on social media including YouTube. Elections’ organisers and vendors of electronic platforms must look for new forms of communication with the Internet audience
aimed at forming public opinion about the electronic voting as an effective mechanism
of political participation.
According to Hegel, development is to some extent violence against yourself. The
pandemic COVID-19 has made possible for the mankind to go through the way of
digitalisation in a few months in 2020. Otherwise, it would have taken decades. For 1,5
billion people of the Earth that have stayed locked at home for three months it will be
no surprise to be offered a remote electronic voting by their authorities. However, the
electors will not trust the electronic voting tomorrow if today they learn that electronic
voting is a “Pandora’s box”.
People are afraid of the unknown things. For example, electronic voting. To overcome
the distrust of electronic voting, more information about it should be given people. Voters
need to be informed about the benefits and risks of electronic voting. If experts and
election organisers do not tell the truth, then opponents of electronic voting will tell the
not truth. The importance of positive information coverage of electronic voting in social
media is underestimated by its promotion agents. The election organisers continue to
use traditional media (such as television and newspapers) to promote electronic voting.
However, not enough attention is paid to promotion of the electronic voting in social
media, especially YouTube. For example, videos in Russian in YouTube are dominated by
negative estimates of electronic voting, and distrust of this method of voting is widespread
in society. In Estonia and Switzerland, where a positive attitude towards electronic voting
has been formed on the YouTube, thus society trusts it more.
People are witnessing a change in the pattern of information perception. Today, one
of the most relevant phenomena is so-called “clip culture” (Toffler 1980) characteristic
of most active Internet users. People do not want to read large texts in traditional
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media and switch to the most simplified visualised formats of submitting information,
for example, YouTube videos or Instagram photos. Such forms of communication with
the audience need to be used both by the state and society while creating electronic
voting content.
Researchers of electronic democracy have developed two main approaches to the
impact of digitalisation on democratic development – digital optimists and digital alarmists.
These approaches can be illustrated by the examples of two of their bright representatives.
The digital optimist is the famous Spanish sociologist, author of communication theory
of power M. Castells, who believes that information and communication technologies
will provide new opportunities for the development of democracy and strengthen the
role of civil society (Castells 2011). The representative of digital alarmism is, for example,
American researcher S. Zuboff, who puts forward the concept of “surveillance capitalism”,
where corporations and the state manage society using information and communication
technologies (Zuboff 2019). Whose approach better corresponds to the real picture of the
world? Only time will answer.
The author of this article believes that electronic voting can develop participatory
democracy and can be a “vaccine” against digital totalitarianism. But there’s little trust in
the effectiveness of this political “vaccination”. To trust e-voting, civil society must, firstly,
discuss this topic on the Internet, including the YouTube, and on international scientific
and civil forums in the real world. A successful example of scientific cooperation is the
International Joint Conference on Electronic Voting: E-Vote-ID. Such international civil forums
are not held. Secondly, civil society needs to demand more actively that the state fulfills the
conditions for transparency of electronic voting, ensures the possibility of an independent
audit of the electronic voting platform and fulfills the mandatory condition for individual
verification by the voter of the correctness of the recording of his vote. At present, the
influence of the civil society on the state to fight for political rights is insufficient worldwide.
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Brexit: polityczno-ekonomiczne studium przypadku
Streszczenie
Żadna polityka gospodarcza nie może być realizowana bez wpływów politycznych, a polityka jest
głęboko dotknięta przez konsekwencje gospodarcze. Ten splot nauk politycznych i ekonomicznych
jest wyraźnie zilustrowany w studium przypadku procesu podejmowania decyzji o opuszczeniu Unii
Europejskiej przez Zjednoczone Królestwo Wielkiej Brytanii i Irlandii w 2016 roku. Artykuł ujawnia
rolę czynników politycznych i ekonomicznych, które były kluczowymi w tej decyzji, i kończy się
apelem o zrozumienie i budowanie przyszłości na wzajemnym szacunku i zaufaniu.
Słowa kluczowe: Unia Europejska (UE), Zjednoczone Królestwo, Brexit, federacja, konfederacja,
systemy polityczne, ekonomia.
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Political science concerns the allocation and transfer of power in decision making, the
roles and systems of governance including governments and international organisations,
public policies, and political behaviour. Economics deals with the production, consumption, and transfer of wealth. Neither has a single agreed methodology. This article
demonstrates how the two sciences are irrevocably intertwined and braided together by
using the Brexit process as a case study.
In 1960, Britain was trying to readjust its global political influence after the loss
of an Empire and the British economy was faring badly against the six countries that
had created the European Economic Community (EEC). Encouraged by Washington,
Britain applied for EEC membership and its applications were vetoed by General
Charles de Gaulle in 1962 and 1963. Finally, in July 1973, the European Communities
Bill was passed in the UK parliament by 301 to 284 votes. In June 1975, in order to
honour a manifesto pledge, it was decided to have a non-binding referendum on the
issue which was an extraordinary step as it was the first time in British history (and
only one of three since). There was a turnout of 64% and two-thirds of those who
voted, approved the deal. Great Britain was finally, legally and officially a member
of what was then referred to as “the Common Market”, i.e. an economic union. By
the mid-1980s, the British economy was outperforming its counterparts on the
Continent. Margaret Thatcher “recovered two-thirds of the UK’s (disproportionately
high) net contribution to the EEC budget, before helping to propel the next major
stage of market integration – the Single European Act of 1987 under the president
of the European Commission, Jacques Delors – from which she expected British
financial services in particular to benefit” (Anderson 2021). The next hurdle was
the Treaty of Maastricht (initially rejected by the Danes), but signed by the British
Prime Minister, John Major. This had significant political undertones and sparked the
demand for another referendum which was not granted but never died down. As
a result, in January 2013, David Cameron promised that, should the conservatives
win a parliamentary majority in the 2015 general election, the British government
would negotiate arrangements for continuing British membership of the EU, before
a referendum. This pledge was honoured in 2016, and after a referendum campaign
of ten weeks, on 23rd June, 51.9% of the UK voted to leave. After another fractious four
years of negotiations, the UK officially left the EU on 1st January 2020 (EUR-Lex 2021).
Since the 2016 referendum, there have been concerns as to how Britain can weather
the divide both politically and economically. For more than 40 years of EU membership, Britain has been linked by a deep integration of economic processes such as
the growth of small and medium-sized businesses, foreign direct investment, trade in
goods and services. Movement of labour was stimulated by the Single European Act
and became confused (in the British eyes) with migration. There are also many sociopolitical issues such as working practices, labour market changes, security and digital
procedures that need to be rethought. Brexit ruptured all these processes and the
subsequent possible negative effect on the British economy was a powerful motivator
for the “remainers”.
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This article analyses the political and economic factors that led to this rupture, and
demonstrates how these factors are intertwined. It describes the political structures of
the EU and looks at the difficulties of integrating independent political entities together.
It also analyses key macroeconomic indicators of the UK economy in comparison with
the EU, over the past 15 years.

Political issues concerning
the Union of Nations
How to establish control is a key issue of political science, but it also has great
relevance in other disciplines. The “science” in “political science” refers to the
method of doing science or the scientific paradigm (Kuhn 1970). In its current form,
this can be shown to stem from the work of Newton, Descartes and Galileo based
on a rational and deterministic study of an objective reality through empiricism and
experimentation. In 1946, Norbert Wiener published a book called Cybernetics: Or
Control and Communication in the Animal and the Machine, which suggested that
control was centrally imposed by self-regulating feedback loops (Richardson 1991).
This challenged the paradigm of a stable equilibrium and replaced it by a dynamic
equilibrium called homeostasis. Cybernetics thus initiated a new paradigm which
can be termed the “systems paradigm” and by studying the process of organisation
itself, suggested that there are cybernetic laws that govern organisation just as
there are physical laws such as the conservation of energy (Pitts 2020). Thus, the organisational structure of a composite whole affects the behaviour of the members.
The political problem for any organisation is how parts that have decision-making
capabilities can work together as a whole.
In most man-made organisations there is central control, but this is not obligatory
and indeed is not true of the most successful organisation that we know – Nature. In
Nature there is no single entity that could be said to be “in control”. Nature is a selfregulating system where every part is interdependent. There is both competition and
cooperation between the parts which exist in a dynamic equilibrium. As an example,
the study of ant behaviour reveals no central controlling mechanism (Wilson 1971).
Every ant is identical at birth yet can assume many roles and even switch roles in times
of danger. Their queen is not an authority figure, she merely breeds the ants. In human organisations, central control is common. This being the case, the problem is how
this central control is preserved – in a very strict way (dictatorships) or in a looser way
(democracy). Another way of phrasing this dichotomy is federation or confederation.

Federation
and Confederation
An example of the federated government is the United States of America. The history
of its development is interesting. From 1800 to 1856 it used the Hamilton model (Knott,
Williams 2015) where the individual states had some degree of autonomy inside the
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Union, and, importantly, however often disputed, the right to secede. They made their own
laws and set their own taxes. It had a president who embodied the will of the nation and
a sense of growing importance of American federal government. An alternative model
was the Jefferson one which placed much more emphasis on democracy, less energetic
government and the state rights, but accepted that the latter only had representation
in the Senate and Congress. Interestingly Jefferson’s understanding of executive power
consisted of three principles (Gutzman 2017; Nichols 2012):
▪▪ First, the president had strong central control;
▪▪ “Second, because a constitution can never be adequate for the opportunities
and emergencies that will arise, and because the executive is caretaker of the
public good, the executive must sometimes act outside the law, or even against
it, on behalf of the public good” (Nichols 2012: p. 133);
▪▪ “Third, in order to provide a standard by which the people can judge executive
action, the executive provides “declarations of principle”. Such declarations allow for political change but also preserve constitutional limitations on power by
enabling the people to judge executive discretion” (Nichols 2012: p. 133).
After the U.S. civil war, Abraham Lincoln promulgated in the rule of the majority – it
is the will of the populace that governs and the individual makes his voice known only
through representation in the aggregate (Farber 2003). He therefore adopted the more
central government oriented federal model.
Switzerland operates a more confederal system (although confusingly it was often
called a Federation). Power is shared between the central government, the cantonal
governments and the country’s more than 2,000 communes in the following manner:
the central government tackles policy including defence, national roads, energy
and external relations. The Confederation only undertakes tasks that the Cantons
are unable to perform, or which require uniform regulation by the Confederation.
Foreign relations are the responsibility of the Confederation. The Confederation may
levy a direct tax. “Subject to the rights of the People and the Cantons, the Federal
Assembly is the supreme authority of the Confederation” (Federal Constitution… 1999:
art. 148). The Supreme Court is the supreme judicial authority of the Confederation.
The Cantons have their own government, laws, courts and constitution, but must not
contradict the national constitution. Some of the areas, in which they dictate their own
policy, include education, healthcare and cultural affairs. “The views of the Cantons
are of particular importance if their powers are affected. In such cases, the Cantons
shall participate in international negotiations in an appropriate manner” (Federal
Constitution… 1999: art. 55). The communes are mostly run by communal assemblies
and have their own responsibilities including local planning, social welfare and
schools. Since parliament elects the government, it also elects the Swiss president.
He or she serves for one year only and doesn’t have any more powers than his or her
peers but is considered “the first among equals”. The President chairs meetings of
the Federal Council and has special duties to represent Switzerland when necessary
(Federal Constitution… 1999).
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This is in clear contrast with Abraham Lincoln’s first inaugural address, where he flatly
rejected the notion that governments derive their powers from the consent of the governed.
Instead, Lincoln claimed that, despite the clear wording of the Tenth Amendment, “no State
upon its own mere motion can lawfully get out of the Union; [and] resolves and ordinances
[such as the Declaration of Independence] to that effect are legally void” (Avalon Project
2008). The American Constitution subsequently strengthened the central government,
authorising it to exercise powers deemed necessary to exercise its authority.
This article suggests that the issue of a federated or confederated European Union
was a key factor in the Brexit decision, even overshadowing the economic issues. In
some eyes, it even overshadowed the economic issues. To explore this in further detail,
the present structure of the EU must be examined.

The political structure of the European Union
The structure and purpose of the major political components of the EU are now
discussed.

The European Parliament
The European Parliament is composed of 705 deputies, apportioned between the
Union’s 27 countries and shuttling monthly between Brussels and Strasbourg. It has
historically been an ally of the Commission and the European Court in its aspirations
to a federalist future for Europe. It only came to be officially styled a Parliament in the
1980’s and over time the Parliament has acquired its own substantial bureaucratic
infrastructure – presently, some seven thousand functionaries. It has “a limited number
of powers, of which the three most significant are the right to ‘co-decision’ with the
Council on legislation proposed by the Commission; to reject – but not to amend – the
budget proposed by the Commission; and to reject – but not to elect – commissioners
chosen by the president of the Commission. What it does not possess are the rights to
elect a government, to initiate legislation, to levy taxes, to shape welfare, or determine
a foreign policy” (Anderson 2021; Alter 2009).
“Average attendance is around 45 %. Virtually all the work is seconded to committees,
where behind closed doors the mysteries of “trilogue” are enacted: that is, representatives
of the Parliament confer with representatives of the Council of Ministers and of the
Commission as to what legislative proposals emanating from the Commission, and
typically pre-cleared by Member States and their permanent representatives in Brussels,
can be accepted for transmission to a vote in the chamber – the discussions mostly
revolving around matters of procedure rather than substance” (Anderson 2021). As
Christopher Bickerton notes, “between 2009 and 2013, 81 per cent of proposals were
passed at first reading via the trilogue method. Only 3 per cent ever reached third reading,
which is where texts are debated in plenary sessions of the Parliament.” (Bickerton 2012,
qtd. in: Anderson 2021).
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European Commission
Today, 27 commissioners, one per Member State, each allocated a portfolio of
vastly differing importance. “Decisions are always taken by ‘consensus’ – that is, behind
a façade of unanimity, under the impulsion or veto of the six major states. Similarly, the
President of the Commission, responsible for liaison with the heads of government of
member states, normally confers only with those in that select group” (Anderson 2021).
At the next layer down, there are 27 commissioners, one per Member State, each allocated a portfolio and formally enjoy equal status under the president. In reality, since
this would mean that the fourteen commissioners from the Union’s smallest countries,
representing a mere 12.65% of the population of the Union, could easily outvote the six
commissioners from its biggest countries, representing 70% of its population. “Below
the commissioners, appointed for five-year terms, sits the permanent bureaucracy of
the EU, some 33,000 strong” (Anderson 2021). It remains a considerable power within
the complex machinery of the EU, by reason of three attributes peculiar to it (Bartolini
2005):
▪▪ “The first is simply its size as a corps of permanent functionaries compared with
that of any of the Union’s other institutions, and the closed citadel of its workings – 34 different ‘procedures’ that no lay person is equipped to understand”
(Anderson 2021).
▪▪ The second lies in the sheer size of the rulebook that it wields as an instrument of
power within the Union – the acquis communautaire, impenetrable to its citizens,
but inescapable for its states, forming the primary means of the uniformisation of
Eastern Europe to EU norms, over which commissioners presided as proconsuls
from Brussels (see: Anderson 2021).
▪▪ The third is that the Commission possesses a mollifying implement of power in the
apportionment and disbursement of its cohesion funds. These form a significant
source of patronage, a means of inducing compliance or rewarding loyalty, whose
promise could be critical in winning local elites to the will of the Union.
In European bureaucracy’s higher echelons, where heads and assistants of the
Commission’s 32 directorates-general are to be found, recruitment was until the mid1980s heavily weighted towards functionaries with a legal background; below them, in
the body of the administration, a general humanistic orientation was encouraged.
The Commission is formally vested with the sole power to propose legislation for the
Union, but here the reality differs as more than two-thirds of its proposals are now hatched
jointly with representatives of the member states in the dense undergrowth at Brussels,
in which COREPER (Committee of the Permanent Representatives of the Governments of the Member States to the European Union) holds pride of place, and then
rubber-stamped by the relevant Council of Ministers when passed up to it. COREPER is
composed of the ‘permanent representatives’ from each member state, who, in effect, are
their country’s ambassadors to the EU. They express the position of their government. It
is the Council’s main preparatory body. All items to be included into the Council’s agenda
(except for some agricultural matters) must first be examined by COREPER, unless the
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Council decides otherwise. It is not an EU decision-making body, and any agreement it
reaches can be called into question by the Council, which alone has the power to make
decisions. Its tasks are:
▪▪ coordinate and prepare the work of the different Council configurations,
▪▪ ensures consistency of the EU’s policies,
works out agreements and compromises which are then submitted for adoption by
the commission (Anderson 2021).

The European Central Bank
The European Central Bank is one of the most powerful EU institutions (Majone
2009). Based in Frankfurt, its governing council is composed of the heads of the central
banks of the Eurozone countries and the six members of its executive board, meeting
every two weeks. Its proceedings, unlike those of the US Federal Bank or the Bank
of England, but in keeping with those of the European Court of Justice, are secret.
Occasionally, a member may resign, but its decisions are formally unanimous. No
dissent is ever published. The Treaty of Maastricht conferred absolute independence
on the bank, which operates without any of the counterweights – Congress, the White
House, the Treasury – that surround the US Federal Reserve Bank, embedding it in
a political setting where it is publicly accountable. “Unlike any other central bank,
the independence of the ECB isn’t merely statutory, its rules or aims alterable by
parliamentary decision: it is subject only to treaty revision. Nor, unlike the Commission,
Parliament, Court of Justice or even Council, are its proceedings cumbersome. It can
act with a speed and impact no other EU institution can match” (Anderson 2021). Within
five months of the 2012 crisis. The president of the ECB, Mario Draghi, announced
without any EU consultation to an audience in the City: “Within our mandate, the ECB is
ready to do whatever it takes to preserve the euro” (Draghi 2012).

The European Court of Justice
Today the court remains, of all Union institutions, the most withdrawn from the public.
Discreetly situated in Luxembourg, not exactly a European crossroads, and composed of
judges appointed – one per country – by member states, its proceedings are hidden from
public scrutiny; its decisions permit no admission of dissent; its archives grant minimal
access to researchers (Grimm 2017). “Among EU institutions, the court remains uniquely
distinguished as an actor in the integration process. It is the only Union institution whose
activities are not routinely scrutinised (by itself or by others) for compliance with the EU
treaties. Yet the treaty framework provides no basis whatsoever to justify differentiating
between the court and the Union’s administrative and political institutions with regard to
compliance with its demands” (see: Horsley 2018; Anderson 2021).
The court is formally designated an institution of the Union, “as such, along with
the Union’s political institutions, it is irrefutably subject to compliance with EU treaties. But the court had authorised itself as the guardian of a constitution which had
no basis in the treaties, but supposedly corresponded to their ultimate purpose” (see:
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Horsley 2018; Anderson 2021). The court is thus not just a unique institution within the
Community, but unique within any supreme or constitutional courts. It is endowed
with powers that no analogue in a democracy has ever possessed. In all other cases,
the rulings of such courts are subject to alteration or abrogation by elected legislatures. Those of the ECJ are not. They are irreversible except by the amendment of
the treaties themselves, requiring the unanimous agreement of all member states
(Horsley 2018).

The Council of Ministers
The European Council comprises of 27 heads of government enjoying majorities
in genuine parliaments, the product of meaningful elections. As such, it has become
the peak authority of the Union. Since 2017, the European Council possesses for its bimonthly sessions a new seat in Brussels where the heads of state and government, plus
the presidents of the Commission and of the Council itself congregate. They in turn are
flanked by the Eurogroup of Eurozone finance ministers, who meet monthly, and whose
president may also attend the Council when so invited, as too the high representative of
the (considerably less important) Foreign Affairs and Security pillar of the Union. Though
the supreme political authority of the Union, the European Council does not itself legislate: laws are lower-order matters beneath it. Its business is with the big decisions of the
Union: essentially, crisis management, treaty revision and foreign policy. That is, urgent
economic and “security” (viz refugee) problems; constitutional questions); relations with
other powers (see: Georgakikis 2017; Anderson 2021).
“In principle, the weak link in the Council’s jurisdiction is economic, since it has no
authority over the ECB, whose independence is absolute and power over the economies
of the Union unrivalled. In practice, the Eurogroup provides informal liaison, a representative of the bank attending its meetings, which are even more confidential than those of
the Council itself, not least since the presence at them of the bank, in derogation of its
independence, requires a veil of discretion” (Anderson 2021).
Each of the five major European entities has a president with a different role:
▪▪ the role of the European Parliament president is to ensure that parliamentary
procedures are properly followed;
▪▪ the role of the European Council president is to lead the European Council’s work
in setting the EU’s general political direction and priorities – in cooperation with
the Commission;
▪▪ the role of the European Commission president is to give political guidance to
the Commission;
▪▪ the role of the European Bank president is to authorise independent financial
decisions;
▪▪ the role of the president of the European Court is to authorise independent legal
decisions.
All the presidents are appointed except for the president of the European parliament
who is elected from the other members. The European electorate has no say.
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The political accountability of the European Union
Having discussed the organisational structure of the EU, their accountability is now
examined. There are several problems (Lenaerts 1990):
▪▪ The electorate has little control over the behaviour of the central power. This,
nominally, exists for the European Parliament, which itself has little power. The
democratically elected heads of state play a role in crisis management and
foreign policy, but have no control over economic decisions (the ECB) or the
laws that are passed (the ECJ), and these laws can override national legislature.
There is s no separation between executive and legislative powers, in which an
executive is responsible to an elected legislature.
▪▪ The executive and the judiciary are not subject to any constitutional audit or control. They are independent and their decisions cannot be questioned. The last ten
budgets of the EU have not been signed off by the auditors although they have
been approved by the Parliament (sic!). Decisions are effectively unalterable,
whether or not they conform to the treaties on which they are nominally based.
▪▪ “The rule of the Union’s proceedings, whether they are presided over by judges,
bankers, bureaucrats, deputies or prime ministers, is secrecy wherever possible,
and their outcome, unanimity” (Anderson 2021). This does not imply corruption
but is dangerous in that it lays itself open to such charges.
These relationships are portrayed diagrammatically in Figure 1. There is no arrow from
the European Parliament to the European Commission because, in the authors view, the
parliament does not fulfil this function and is only a simulacrum.
Figure 1: The organisational structure of the EU.

Source: the authors’ own elaboration.
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As the British favoured a confederal approach rather than the federal one that
operates in the current EU, this process of accountability was a crucial issue producing
many tensions. A confederate model could take a variety of guises but generally it would
allow for more autonomy in each nation whilst still preserving the identity of the EU. Some
specific examples are that nationally elected bodies (such as a parliament) become the
prime legal entity in the nation. The European Court of Justice would act as a monitoring
device and adjudicate when needed. The judges must have a majority agreement from
the nation states. A constitution must be drawn up which member nations must sign
into. This must include the possibility to secede which would be a rare and unusual
occurrence. The European Commission would be the resource allocator and under the
control of the Council of Ministers and the European Parliament which sets the economic
regulations. The EU together with the United States will be members of NATO, which will
guarantee the security of all existing borders.
There is a propensity for large unelected and unaccountable institutions to defend
themselves from critical scrutiny as is well attested in history. The result is invariably
damaging, and the UK view was that the EU institutions had fallen into this trap. The UK
successful campaign was centred around the slogan “take back control”. Although this
is ambiguous, its attack was on the unaccountability inherent in the EU. The EU was not
perceived as democratic and there was unease that the authority of the UK parliament
was being diminished. This was not against central control but against control by institutions that was irrevocable and could not be changed.

Economic issues
As the EU is the world’s largest trading block (Economics online 2008–2021) and the
major trading partner of the UK, a crucial issue is whether the UK economy (even though
it is the world’s fifth strongest economy) could withstand the shock of Brexit. This section
analyses some macroeconomic indicators over the past 15 years. Although the analysis
has been complicated by the impact of the coronavirus pandemic, it can still identify
useful and meaningful trends. In the subsequent analysis, time series data are adduced
to make reasonable inferences regarding trends and potential outcomes. However, in
respect of Brexit, additional warmings are necessary with regards to the interpretation of
econometric data. Econometric studies by the Bank of England (2021), the HM Treasury
(2016) and other research organisations have attempted to outline likely impacts of the
Brexit, but they generally fail both the Lucas Jr (1976) and Keynes (1937) tests regarding
the inferences that can be drawn from econometric forecasting (Bloom et al. 2018; Booth
et al. 2015; Dhingra et al. 2016; Busch, Matthes 2016; Sampson 2017).

Economic trends
Figure 2 demonstrates the dynamics of the UK GDP and, for comparison, the EU-27 GDP
over the last fifteen years. The indicators demonstrate that the UK GDP has been stable, so
we must conduct a deeper analysis of the other data to evaluate the effect of Brexit.
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Figure 2: UK and EU GDP.

Sources: Office for National Statistics (2021d); Eurostat (2021c,d).

Figure 3 demonstrates the annual change in the value of GBP in relation to currencies
such as USD, EUR. Over the years, the UK currency exchange rate has been relatively
stable and has remained so despite the coronavirus pandemic and the exit from the EU.
This nominal exchange rate stability stems from robust macroeconomic fundamentals,
which endow stability to the UK’s monetary system. Further evidence of this process is
seen in GBP to EURO indices since 2016.
Figure 3: Exchange rates.

Source: Bank of England (2021).

The next indicator is the inflation and price index (Figure 4). An interesting trend can be
traced from 2005, which clearly reflects the stability of the British financial system, with
an excellent result for inflation in the range of 0.4% to 2.1%, which falls on the lower limit
of the norm (Figure 5). From 2015–2017, there is an increase in inflation, however, this trend
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shows fluctuations within the permissible norm of 1.0–2.5%. Inflation in some EU countries
outside the Eurozone ranged from 1.0% to 9.0% (Romania), while the UK strictly kept this
indicator within the natural rate of 0.4% to 3.8 %. This indicates that inflationary processes
are not necessarily associated with Brexit and that inflation rates in the EU, and the UK are
convergent. This is to be expected as the ECB and the Bank of England practise inflation
targeting. It should be noted that the EU average inflation rate reflects the consolidated
result of all EU countries, which is not representative, but rather serves as a generalised
conclusion. In this case, one should focus on the existing significant imbalances in the
economies of the EU countries, and the solution to this problem is often brought to the
level of the more developed EU countries, at the expense of which the data are averaged.
Figure 4: Inflation trends.

Sources: Office for National Statistics (2021c); Eurostat (2021a; 2021b: p. 76); Statista (2021a); Uroven’
inflatsii v stranakh mira v 2020 godu (WWW).

During the period 2005–2019, aggregate employment/participation rates in the working
population of the UK, were significantly greater than in the EU-27 countries, as shown in Figure
5. These data essentially characterize the UK as highly diversified large mature economy. The
speed and success of the UK vaccine rollout is yet another feature of a highly developed
economy, where pathbreaking British scientific innovations and working practices enabled
the rapid distribution of vaccines. The UK is also a leader in Artificial Intelligence and robotics
which are set to be the drivers of increased total factor productivity in future economic growth.
These are country specific comparative advantages independent of membership of the EU.
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Figure 5: Unemployment statistics.

Source: Eurostat (2021e).

A reasonable conclusion from inspection of these indicators is that the UK Economy is
stable, mature and underpinned by robust fundamentals. Dominant growth fundamentals, nonetheless, may be negatively affected by significant shocks in the trade sector.
Trading relations are now considered.

Trading indicators
Throughout its centuries of history, Britain has held a leading position in the international trade. This trading position to a large degree was due to the British Empire and its
eventual transformation into the Commonwealth. Moreover, the British monarch is the
nominal leader of major economies like Canada and Australia. Moreover, as Head of the
Commonwealth, the monarch possesses privileged access to India and Africa. These
historical links are significant and should not be disregarded. Figure 6 shows the trading
trends over the past 15 years. Despite the negative value of the foreign trade balance,
during this period, a positive trend prevails, in fact since 2016 Britain has been significantly increasing its exports, which has gradually reduced its negative trade balance.
Figure 6: International trade.

Source: Office for National Statistics (2021a).
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The Brexit decision may change the priority of trading partners. As Figure 7 indicates,
approximately 50% of trade was with the EU. This will perhaps now be readjusted, because the UK seeks to establish new trading relations with the USA, Asia, China, other
global markets. Taking into account the size of the UK economy, there are obvious opportunities of expanding these markets.
Figure 7: Leading UK trade markets in 2020, exports and imports.

Source: Statista (2021b).

The major component of UK trade involves goods and services. These key indicators
are now examined. Inspection of the data presented in Figure 8, reveals that the balance
in industrial sectors has declined since Brexit. However, a major sector currently is the
financial sector which measures nearly 4 trillion pounds a year to the UK. Two important
issues that will impact the future for both the EU and the UK are the ability to continue
passporting their services into the other party’s territory and the ability of the UK to clear
euro-denominated trades. This is because the European derivatives market stands at
more than $830 trillion as of 2019 with the majority of European trades being cleared
using London-based clearinghouses. London must therefore fight to retain its status
as one of the world’s leading financial centres. “Already, the legacy of the UK’s divorce
with the EU is being felt across the City with billions of dollars of share trading having
already moved to exchanges on the continent as well as billions more of derivatives
trading headed to New York. Some estimates put the amount that shifted towards the
continental bourses on the first day of trading this year at £5.3 billion” (Jones 2021).
Could this prompt the UK to look elsewhere going forward? “Around 40% of the UK
financial-services sector’s trade relies on the EU at present, but it now seems likely that
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this figure will fall. As such, the UK is likely to be motivated to forge stronger business
ties with Asia and the United States” (Jones 2021). To quote the Barclays chief executive,
Jes Staley: “I think Brexit is more than likely on the positive side than on the negative
side […]. What the UK needs and London needs, is to make sure that the City is one of
the best places, whether [it is in terms of] regulation or law or language, or talent. I think
what London needs to be focused on is not Frankfurt or Paris; [it] needs to be focused
on New York and Singapore” (see: Jones 2021).
However, it is likely that “currency trading should remain largely unaffected by
Brexit, with London continuing to be the dominant global hub for this business”. Given
“the time-zone advantages that the UK has that allows London to serve both Asia
and the US as well as the clear advantages it holds over the EU in terms of existing infrastructure and sheer concentration of currency-trading entities all located”
in London, it seems unlikely that Brexit will diminish London’s world market share
foreign exchange trading. Nonetheless, even with the possibility “that London will
be unable to stem the outflow of a significant volume of business and jobs to the
continent as a result of Brexit, all is not lost”. There will be a period of time, which
“will undoubtedly be crucial in determining the City’s long-term status, but with key
businesses still likely to thrive and a renewed focus on global opportunities, the UK
financial-services sector can still retain its reputation as one of the world’s leading
venues” (Jones 2021).
Figure 8: Trade.

Source: Ward (2021).

In 2016, an analysis was carried out by PricewaterhouseCoopers (PwC), on behalf
of the Confederation of British Industry (CBI), which assessed possible scenarios of the
impact of Brexit on the UK economy. The data are contained in the PwC report (see: Hunt
et al. 2016), which considers two scenarios: maintaining EU trade relations within the FTA

156

Alfredo Moscardini, Iryna Pavlenko

(which forecasts a decline in GDP in 2020 – 3.1%), or within the WTO (which forecasts
a decline in GDP in 2020 – 5.5% (see Figure 9).
Figure 9: Economic impact of Brexit.

Source: Armstrong (2016).

In the context of the existing trade relations with the EU, one of the factors, such as
the devaluation of the GBP from the level of 88.5 GBP per 100 EUR on 31.12.2016 to the
level of 92.6 GBP per 100 EUR as of 31.12.2020, made it possible, among other things, to
make goods and services are more competitive, which led to a decrease in the negative
balance of payments. In international trade, partners such as the EU and the US, whose
export share in 2020 amounted to 66.8% according to the data in Figure 10, allows us to
further consider their status as traditional UK trade markets.
Figure 10: Balance of payments.

Source: Office for National Statistics (2021b).
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Economic prospects for UK after Brexit
On March 3, 2021, British Prime Minister Boris Johnson, in his Foreword to Build Better:
Our Growth Plan outlined the important developments needed to underpin future growth.
His belief is that the post-Brexit future is an exceptional opportunity for the UK around the
world: “And we will seize the new opportunities of a Global Britain outside the European
Union to make our own regulations, to access global talent, and to forge new trade deals
for Britain all around the world” (HM Treasury 2021: p.7).
Build Better: Our Growth Plan highlights the investment in infrastructure as an integral
part of economic growth, in which £100 billion will be invested: Attention is also paid
to R&D development and innovation led by Top British Universities (two in the top five
of the world) (Times Higher Education 2021). From a global perspective, attention is
drawn to the need to develop international trade relations, including through the UK
chairmanship in the G7, as well as including interaction with the WTO and providing
support to exporters: “Cooperate with partners to inspire and shape international action
on our domestic priorities, including through our G7 Presidency and COP26. [We have
an] openness to free and fair trade, working internationally to strengthen the multilateral
system and the World Trade Organization and using preferential agreements and
bilateral trade relationships to directly expand trading opportunities for UK businesses.
[We aim to] develop a new export strategy to align our support for exporters with our
plan for growth and sectoral priorities, opening UK Government trade hubs in Scotland,
Wales and Northern Ireland and increasing UK Export Finance lending capacity” (HM
Treasury 2021: p.14).
An important part of the economy is also the UK’s comparative advantage in various
industries, ranging from pharmaceuticals to artificial intelligence, financial technology:
Leading innovative and high growth sectors: “The UK has strengths in a diverse set of
industries. An international reputation for science with strengths across sectors, including
pharmaceuticals, aerospace, creatives, financial services, and professional and business
services; and in emerging industries such as AI and fintech. The UK is home to some of
the best businesses in the world and we are leading the way on the path to net zero” (HM
Treasury 2021: p. 20).
Of particular importance is the global role of the UK, which, after leaving the EU,
gains new independent opportunities for trade and cooperation around the world:
“Global Britain: the UK’s prosperity is built on our integration into the global economic
and financial system. Following our exit from the European Union, we can also take
advantage of the opportunities that come with our new status as a fully sovereign
trading nation. We will role model free and fair trade, ensure the UK remains a leading
destination for global investment, and support opportunities for trade and collaboration” (HM Treasury 2021: p. 27).
Analysts cannot predict the future, and the UK could prosper of suffer economically after leaving the EU. The signs were that it had a good chance to succeed, but the
coronavirus pandemic has made any forecasting more difficult. The positive sign for the
UK is that the despite the pandemic, the FTSE as recovered. Inflation and unemployment
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has risen less than expected, and all economies will need to confront the same problems
as the UK. The rise of robotics and AI are changing the trade, and long logistic chains may
became things of the past.

Conclusions
The purpose of the EU has always been perceived differently (subjectively) by the
EU and the UK. The UK has always seen the EU as an economic union whereas the EU
has always had, since its foundation, a political union in mind. It ullustrates the difference
between a federation and a confederacy. As such, the reality (constructed) of the EU was
always different for the UK. The UK system is one of parliamentary sovereignty. A political
party is elected, its leader is designated Prime Minister and it uses its majority to pass
laws which are then legally signed off by the Monarch. It was not designed to handle
referenda. After the Brexit referendum, there was a paradoxical situation where parliament
were broadly against leaving and the people were broadly for leaving. This caused great
constitutional problems and there was much agitation between the people and its elected
government. Another issue was that Scotland (taken as a whole) voted to remain. This
exacerbated the divisions that already were developing between the parliament at Westminster and the devolved parliament in Edinburgh. These are examples of what happens
when two contrasting systems of control simultaneously occur, and this is the conclusion
of the paper – the breakup had a “cybernetic” cause. This is despite the many successes in
the European Union such as:
▪▪ Ease of travel. It is most convenient to be able to travel, e.g. from Warsaw to
Palermo without any border restrictions. Passport or visa controls and custom
declarations. Also, if one undertakes such a journey, it is of great benefit to know
that for any citizen who has paid his taxes, any accidents or illnesses can be
treated in any European country without money having to be paid upfront. The
health systems of each country will take care of it.
▪▪ Maintenance of borders which is of great concern to countries such as Poland
whole borders have been frequently violated over the centuries. Notwithstanding the breakup of Yugoslavia in the 80’s, there have been no wars on EU soil for
75 years. This is hailed as a great success. Whilst not decrying this, one questions whether this is due to the EU or NATO. Is it NATO, backed by America, that
has preserved the peace since the second great war? The UK is a founding and
important member of NATO and has no intention of leaving it.
▪▪ The well-being of citizens of the EU which has risen over the period of its existence. But again, one may question if thus would have happened because of the
superb advantages in medicine, manufacturing and global trade.
The future is always impossible to forecast as the rapid advance of technology and
intelligent software are changing the way we live and society in general. Robots are
becoming a major part of production and their proliferation will result in great losses
in employment. They will also allow more local production and change the nature of
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Trade, Transport and Tariffs. The survival of any organisation will depend on being able
to react quickly to changing external factors. It can be argued that this is done more
easily by a smaller than a larger organisation. According to Lucas Jr (1976) and Keynes
(1937), inferences from econometric times series data are likely to be seriously impacted
by structural/collateral/stability/policy/completeness issues such that the time series
model is likely to confront fundamental parametric changes which are problematic for
producing accurate results. Econometric modelling of time series, especially in the context of abrupt breach is fraught with complications. To this extent, the data analysis can
only go so far as to imply possible outcomes. More generally, there is no “true” economic
case for or, against Brexit on theoretical grounds. So, the Brexit decision is entirely a political judgement, being a trade-off between sovereignty vs. socio-political stability. The
political problems associated with the Brexit separation highlights ramifications of the
Arrow’s Impossibility Theorem (see: Arrow 1950) whereby a substantial vociferous minority on the remain side effectively postponed the “breakaway process” for some years.
The British and the Europeans have a common history and many, many shared perceptions. There is no enmity at the level of the populace, and it is hoped that over the
next few years will see a new union emerge. This will not be the same as the present
one but will reflect a more cooperating and shared humanity. Political analysis of human
history reveals that there has always been a conflict between the rights of the individual
and the greater society. In establishing whatever political system that exists in a country,
the problem of accountability has played a prominent role. It seems that members of
a society are willing to concede control to a centre if that centre can be questioned and if
necessary be replaced. Any system where these conditions are not in place (even if they
are illusionary) will not survive.
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Abstract
The possibility of conducting attacks on critical infrastructure of states prompted a re-evaluation
of the jus ad bellum in cyberspace and the drafting of the Tallinn Manual at the behest of the NATO
Cooperative Cyber Defence Centre of Excellence. Artificial intelligence combined with the use of social
media platforms that have access to large audience has opened a new avenue of international
dynamics, posing a potential threat to the political independence of states. This article presents
the analogy in the use of algorithmic targeting misinformation and influence campaigns and cyberattacks, as well as examines the roles of the various actors in the international sphere with a view on
understanding what actions, if any, nations can undertake to counter these threats to their political
independence under international law.
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Wojna botów: media społecznościowe i sztuczna inteligencja
– międzynarodowy atak cybernetyczny
Streszczenie
Możliwość przeprowadzania ataków na infrastrukturę krytyczną państw skłoniła do ponownej oceny
ius ad bellum w cyberprzestrzeni oraz opracowania podręcznika (ang. Tallinn Manual) na polecenie
Centrum Doskonalenia Cyberobrony NATO. Sztuczna inteligencja w połączeniu z wykorzystaniem
platform mediów społecznościowych, które mają dostęp do dużej liczby odbiorców, otworzyły nową
drogę dynamiki międzynarodowej, stwarzając potencjalne zagrożenie dla niezależności politycznej
państw. Niniejszy artykuł dokonuje analogii w stosowaniu algorytmicznego kierowania kampaniami
dezinformacyjnymi i influencerskimi oraz ataków cybernetycznych. Analizuje role różnych aktorów
1
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w sferze międzynarodowej w celu zrozumienia, do czego, jeśli w ogóle, mogą zobowiązać się
narody w imię przeciwdziałania tym zagrożeniom dla ich niezależności politycznej na mocy prawa
międzynarodowego.
Słowa kluczowe: wojna informacyjna, użycie siły, sztuczna inteligencja, prawo międzynarodowe,
media społecznościowe, algorytmiczne kierowanie kampaniami dezinformacyjnymi, kampanie
influencerskie, ataki cybernetyczne.

Artificial intelligence (AI) is an important addition to the tactical arsenal of the military
operations, with big data assisting in field decisions and logistics, and the increase
deployment of AI tools in weapons (Mizokami 2020). It stands to be a pillar of military
operations in the near future for the United States and China looking to harness the
advantages AI could provide the military (U.S. strategy, China's strategy) and significant
research directed at the development of autonomous weapons. While AI can be wielded
like a weapon, it is perhaps best viewed enabler of military force, in the same way as
more general technological advances were such as electricity, radios, and radar (Johnson
2019: p. 150). And in a similar vein as these technologies it seems likely to revolutionize
the way people conduct war. Some scholars, such as Kenneth Payne and Thomas Elkjer
Nissen, go so far as to say that these will result in new cognitive processes and new
ways of conducting warfare (Payne 2018; Noёl 2018; Nissen 2015). China and Russia who
have traditionally been more cognisant of the impact of information (Stinissen 2015; Kania
2019) see the development of military AI technologies as an arms race, the winner of
which will have an important advantage in the global military arena.

Combining Artificial Intelligence with social media
While there is a growing scholars’ interest on the use of AI for military purposes, a lot of
research are focused on the development of autonomous weapons or logistics. Nevertheless, the key feature enabled by AI, namely the rapid diffusion and synthesis of information, has received less academic attention (Johnson 2019: p. 148) and is critical feature of
information warfare. Information warfare is a fairly wide range of topic and the scholars
have approached it from a number of areas. In this article, the use of AI and social media
will be the central element of information warfare examined. Information warfare is not
a new concept (Prier 2017), and the media and the social world have always combined to
contribute to a mediated construction of the social reality, but it merits investigation due to
“the pervasive influence of social media on daily lives; and the visible changes underway
within practices and infrastructures of mainstream media outlets” (Grech 2019: p. 215).2
The key international treaties, such as the UN Charter, where article 4 is an important
legal provision on the use of force and the Geneva conventions, were last revised in the
2

For details of what can be included in information warfare see the publication by Ch. Bellamy, who
wrote: “These include information-age warfare, information-based warfare, electronic warfare
and command and control (C2) warfare, a more manageable shorthand for C4I (command, control,
communications, computers, and intelligence).” (Bellamy 2001: p. 56)
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wake of the Second World War. The discussion about the use of force in cyberspace is
not a new one, with the Tallinn Manual (see: Schmitt 2013) and Tallinn Manual 2.0 (see:
Schmitt 2017) emerging as a sort of guide as to how the experts viewed the status of the
use of force in cyberspace. However, since the publication of the Tallinn Manual the use
of artificial intelligence in media has grown alongside the size of data available and the
growth of social networking platforms such as Facebook and Twitter. In the time since the
Tallinn Manual was published in 2013, Facebook has grown from 1,228 million of active
users in Q4-2013 to 2,797 million at the end of 2020 (Statista 2021), while not as dramatic
as the increase of Twitter’s users – 100 million between 2013 and 20203 (see details:
Statista 2019). There is also further recognition by scholars that artificial intelligence can
pose a threat to International Humanitarian law, even when not directly linked to weapon
systems (Klonowska 2020). Thomas Elkjer Nissen has further highlighted the complications
arising from social media use for military purposes as it challenges the normative system
of wartime, where International Humanitarian Law (IHL) and customary international law
of war apply, and peacetime, where domestic law and civil protection apply (Nissen 2015:
p. 114). Using social media to create specific effects, such as mobilising civilians, requires
sophisticated planning (Nissen 2015: p. 58), with ever-increasing amounts of data and
ever increasing targeting possibilities, AI makes this planning easier both by developing
automation process (e.g. botnets) as well as taking advantage of the existing automation
processes (e.g. hashtag poisoning) to gain military advantages. The combination of social
media and AI – primarily through bots and algorithmic manipulation – has already had
a significant impact on the 2016 U.S. presidential elections (Allcott, Gentzkow 2017; Bakir,
McStay 2017; Vargo et al. 2018; Guess et al. 2020), the European elections in Italy (Pierri
et al. 2020), the German federal elections (Morstatter et al. 2018), the British and Dutch
elections in 2010 (Broersma, Graham 2012), and militarily specifically during the Russian
annexation of Crimea in 2014 (Jaitner 2015; Lange-Ionatamishvili, Svetoka 2015; Blank
2017; Stinissen 2015).

An unexpected line of attack?
Examining the military use of a combination of AI and social media is to a large extent
analogous with cyber-warfare (Nissen 2015: p. 115), that is why I will be looking to extend
the concepts and rules set out in the Tallinn Manual 2.0 on cyber warfare and explore to
what degree these can be applied to “weaponized social media” in the field of warfare
and armed conflicts as well as to explore the kind of countermeasures the existing
framework of international law and IHL allow or facilitate in the case of weaponized
social media. The intent is not a detailed application of jus ad bellum or jus in bello to
attacks conducted via Social Media and with the use of AI, because such inquiries are
fact specific. Instead, it attempts to use the analogous thinking behind cyber warfare as
3

Twitter went from 241 million users in 2013 to 353 million users at the end of 2020. After this they
switched measuring only “monetizable users”. It is also important to note that the vast majority of their
users are US-based.
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set out in the Tallinn Manual as a starting point to determine the legality of some of the
actions and the possibilities of states to react on the basis thereof.
Firstly, I will show that the use of AI and social media can indeed be considered as an
“attack”. This will be done by drawing on the Tallinn Manual, as well as customary international law. In the first part, the important related legal concepts will be foregrounded
(such as sovereignty, use of force, and countermeasures).
Secondly, I will examine how grievous attacks through social media can be considered.
In particular, whether attacks via use of AI and social media could be a violation of
international law and whether it can ever reach the threshold to be considered as the use
of force under international law.
These will be illustrated with case studies and examples, primarily focusing on the
most clear-cut case of the annexation of Crimea. This is one of the few territorial invasions
that has occurred in Europe since the rise of social media, and it shows a case study of
what weaponized social media entails. These parts do not attempt to offer a conclusion
about where the lines ultimately should be drawn, but it discusses merits and challenges
of interpretation.
Thirdly, I will highlight some of the most salient points and offer some guidance to the
interpretation, leading into the conclusion which suggests avenues for expansion and
further research.

War in cyberspace – applying the rules of the
Tallinn Manual to AI and social media
The Tallinn Manual is an interpretation by international law experts, taking into account
the relevant treaties in addition to customary international law, but also emerging state
practice, which makes it an ideal starting point for analysis. Technology develops and
states’ positions shift as does the relevant international law, hence the CCDCOE has started
a five-year project to update to the Tallinn Manual 3.0 (see: CCDCOE 2021). As it takes into
account an expert consensus on the topics at hand it provides for quick reference guide for
the legal principles associated with cyber warfare. In the following section, I have divided
the Tallinn Manual rules that are applicable in cyber operations and extended them to the
combination of social media and AI. I’ve left out espionage, as through this could potentially
contribute to gaining local access and potentially influencing local cyber-physical systems.
Espionage in specific would fall under the domestic law of the country and therefore
wouldn’t fall under international law governing use of force.

Attacks and cyber-attacks
The Tallinn Manual defines a cyber-attack as “a cyber operation, whether offensive
or defensive, that is reasonably expected to cause injury or death to persons or damage
or destruction to objects” (Schmitt 2013: p. 106). Elaborating on the definition the manual
distinguishes that it is the ”use of violence” that qualifies an operation as an “attack” and it
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explicitly states that “non-violent operations, such as psychological cyber operations or
cyber espionage, do not qualify as attacks” (Schmitt 2013: p. 92).
The majority of the International Group of Experts agreed that the notion of armed
attack did not necessarily involve the employment of weapons, but instead focused
on the effects of the attack (Schmitt 2013: p. 54). Their position is further strengthened
by Boothby, who argues: “a weapon is an offensive capability that is applied, or
that is intended or designed to be applied, to a military object or enemy combatant.
A destructive, damaging or injurious effect of the weapon need not result from physical
impact as the offensive capability need not be kinetic” (Boothby 2014: p. 175). “With this
definition Boothby also implies, although in connection with a broader debate on “cyberweapons”, that social network media, in a “weaponized” form, also can be regarded as
weapons and therefore need to be assessed as such under the rules and provisions of
international humanitarian law” (Nissen 2015: p. 116; see also: Klonowska 2020).
The International Group of Experts was divided on their opinion about where the line
was drawn to label of “armed attack”. For example, the fact that “the Syrian Electronic
Army hacked the Twitter account of the Associated Press and posted a false rumor about
a terror attack on the White House” (Ferrara et al. 2016: p. 99), would be interpreted as an
armed attack (Schmitt 2013: p. 55).
From the perspective of customary international law, it is telling that no international
cyber incidents have “unambiguously” and “publicly” been characterised as reaching
the threshold of an armed attack by states, not even when referencing the “cyber war”
between Russia and Estonia in 2007 (Schmitt 2013: p. 43-44, 56).
Hathaway et al. (2012: p. 821) propose a broader definition of cyber-attacks describing
“three common forms: distributed denial of service attacks, planting inaccurate
information, and infiltration of a secure computer network”. The reference to planting
of inaccurate information as a form of cyber-attack is particularly relevant to operations
undertaken through the use of social media. The Tallinn Manual rules indicate that unless
an injury or death occurs or there is damage or destruction of objects, the operation
cannot be classified as a cyber-attack. However, real harm to national security can occur
with little or no direct physical consequences, in line with many effects-based legal
scholars such as Hathaway et al. (2012), Nissen (2015), and Schmitt (2013, 2014), the effect
of military use of social media may result in harm. However, the type of harm is more
difficult to quantify (e.g. effect on democratic process, effect on political independence,
national confusion, etc.) and the causal link more difficult to establish.

Sovereignty
Respect for sovereignty is one of the pillars of the UN Charter and customary international law, Article 2(4) of the UN Charter provides protection from the ”threat or use of
force against the territorial integrity or political independence of any State”.
Sovereignty impacts the use of social media and AI for military purposes as a State’s
political independence can be attacked using a combination of social media and AI
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(Allcott, Gentzkow 2017; Bakir, McStay 2017; Vargo et al. 2018; Guess et al. 2020; Pierri
et al. 2020; Broersma, Graham 2012). However, sovereignty also obliges a state to not
knowingly allow its territory to be used for acts contrary to the rights of other states. The
nearly endless ways for information to flow results in a challenge for states to prevent
their territories from being used to route data and packets that could eventually lead to
a cyber-attack and the exact extent of this obligation is still undetermined (Shackelford et
al. 2016: p. 21). Data and packets that travel through social media channels are even more
elusive as these do not even target state-owned infrastructure (e.g. power plants, smart
grids, automated transportation infrastructure). In this article, the analysis is focused on
the attacks on sovereignty experience by the state, without in-depth consideration of the
obligations of the transit states, because attacks making use of the social media will be
virtually indistinguishable from other commercial and personal use of the network.
The Tallinn Manual outlines that ”the principle of sovereignty allows a State to, inter alia,
restrict or protect (in part or in whole) access to the internet, without prejudice to applicable
international law, such as human rights or international telecommunications law4.” (Schmitt
2013: p. 26). However, this exercise of sovereignty results in a self-denial, which may cause
further harm to both states, either financial or political (Schmitt 2013: p. 33).
The majority of the International Group of Experts also agreed on an effects-based
approach, meaning that if the effects were analogous to those of a kinetic armed attack
a cyber operation could be qualified as an attack (Schmitt 2013: p. 54). However, the harm
resulting from political interference or an attack on the sovereignty of the state itself is
difficult to quantify but can potentially have more devastating effect than an attack on
critical infrastructure. Democratic systems rely heavily on information (Whyte 2020b) and
the key elements of democratic information are the origin of information, credibility of
course, quality of information and freedom of information (Whyte 2020a). Social media
is proven to have an impact on voter behaviour as evidenced by the study published
in Nature magazine that calculated approximately “340,000 extra people turned out to
vote in the 2010 US congressional elections because of a single election day Facebook
message” (Corbyn 2012; see also: Bond et al. 2012: p. 297). As Broniatowski et al. (2018:
p. 1381) point out in their study on weaponized health communication, Twitter bots and
trolls were demonstrated to be effective linking health communication to “divisive topics
in US culture”, thereby using the built-in functionality of algorithm for rapid dissemination
as well as serving to polarise the internal national discourse. The contribution of bots to
the outcome of Brexit and the 2016 U.S. Presidential Election is may seem negligible,
but as Whyte points out, this is enough for elections that are contested on such small
margins (Whyte 2020a).
However, a cyber operation may still be unlawful under international law, even when it
does not fulfill the criteria to be labeled as an armed attack or as use of force. While there
is some evidence that the concept of sovereignty is adapting (Jacobsen et al. 2016; Paris
2020), as it stands enshrined in the principle of the sovereign equality of states laid out in
4

For example, the ITU Constitution.
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Article 2(1) of the United Nations Charter the prohibition of intervention is implicit (Schmitt
2013: p. 46; International Court of Justice 1986: par. 202). Therefore, a state is entitled to
undertake countermeasures under international law (Schmitt 2014; Shackelford et al. 2016).

Use of force and countermeasures
The threshold for a cyber operation to be considered an armed attack equivalent to
the use of force is high, with Rule 11 of the Tallinn Manual qualifying that it needs to be
“comparable to non-cyber operations rising to the level of a use of force” (Schmitt 2013:
p. 47). Even in the cases where states were involved in “cyber warfare”, none of the states
has unambiguously labeled the cyber operations as “armed attacks” or as a “use of force”.
This aligns with both the Tallinn Manual and Schmitt’s own arguments against determining that cyber-attacks – and by analogy social media attacks – fulfill the requirements to
be considered as use of force.
Tallinn Manual underlines factors that states are likely to consider when judging
whether a cyber operation constitutes a use of force such as “severity, immediacy,
directness, invasiveness” (Schmitt 2013: p. 49). Consideration of these factors will always
make attacks conducted via social media impossible to respond to through use of force.
The links between the information campaign and any subsequent events will always
be too tenuous for these factors. This is further reinforced by the Experts in the Tallinn
Manual making clear in no uncertain terms that “a false tweet (Twitter message) sent out
in order to cause panic, falsely indicating that a highly contagious and deadly disease
is spreading rapidly throughout the population” does not qualify neither as an attack
nor threat thereof (Schmitt 2013: p. 105). Even when evidence can be provided of direct
impact, which is rare due to the extensive use of non-state actors, it is even more difficult
to attribute the actions to any given state. Including economic or political coercion as
“force” was considered but ultimately rejected during the Charter drafting conference in
San Francisco. And consistent with this the Tallinn Manual also states: “Cyber operations
that involve, or are otherwise analogous to, these coercive activities are definitely not
prohibited uses of force” (Schmitt 2013: p. 47–48).
Social media attacks and cyber attacks can, and often do, happen in parallel with
military activity on the ground, which can give rise to the situation that the military use
of social media would fall under the law of armed conflict. In this case it is interesting
that while a false Tweet was unequivocally ruled out as an attack, the majority of the
International Expert Group did consider it “would be unlawful if the operation undermined
the principle of distinction (Rule 31) by placing civilians and civilian objects at increased
risk” (Schmitt 2013: p. 153).5
A state need not be injured by a use of force to have recourse to countermeasure
under international law (Scmitt 2013: p. 26). In order for a state to take countermeasures
there must be (1) a breach of international law obligations in respect to the injured state,
5

The example mentioned in the Tallinn Manual concerns a military computer system using the .com
domain in order to appear to be commercial in nature making it harder to detect.
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and (2) the wrongful act needs to be attributed to the responsible state (Schmitt 2014;
Hathaway et al. 2012: p. 858).
Schmitt refutes the “prevailing sense that States stand defenseless” unless a cyber
operation is qualified as an armed attack as dangerous to international peace and
security (Schmitt 2014: p. 730). The countermeasures available under international law
are sufficient to address cyber attacks an elevating cyber operations to use of force or
armed attacks risks that response may take on more forceful forms (Schmitt 2014: p. 730).
Countermeasures may only be taken by a state against another state, which may
result in some challenges both in terms of attribution, as well as how states can react to
attacks launched by non-state actors (Schmitt 2014: p. 731). The Tallinn Manual allows for
protective measures to be executed by a state if faced with cyber incidents and if there is
no other way to address the situation, even if the origin of the incident is unclear (Schmitt
2013: p. 43). In 2007 the Estonian CERT responded to the cyber threat by suspending
service to IP addressed from Russia, because the ITU Constitution and the notion of
sovereignty both allow a state to stop international telecommunications within their own
territory this does not qualify as a countermeasure under international law.

Social media warfare in action – an examination of practical aspects
Information has long been used as a weapon by Russia for mobilising its own
populations, as well sowing mistrust of foreign powers. In fact, Russian Maj. Gen. (R) Ivan
Vorobyov and Col. (R) Valery Kiselyov clearly stated in their publication in military journal
Voyennaya Mysl – Military Thought that information is a type of weapon (see: Jaitner 2015:
p. 87). The Deplorable Network included a bot network of between 16,000 and 34,000
accounts and played a significant role in exerting Russian influence over the 2016 U.S.
elections (Prier 2017: p. 73).
As discussed above, using social media there are cases that can cause harm, but do
not meet the thresholds to be considered an armed attack or use of force. By leveraging
the targeting effectiveness of social media and the related algorithms, states can make
use of these platforms for military purposes. Use of botnets and third parties further
complicate conclusively tracing the origin of these attacks, but evidence strongly points
to a coordinated Russian operation (Blank 2017: p. 85).
Estonian authorities suspected that the Russian cyber-attacks of 2007 were aimed to
incite large enough demonstrations to provoke violence Blank 2017: p. 86). Demonstrations
of the desired magnitude never manifested and Russia was disappointed by the lack of
support of Russians living in Estonia (Blank 2017: p. 87).
During the annexation of Crimea in 2014, the decisive conflict was in the cyber and
communications domain, and the result of the conflict was determined “without firing
a single shot” (Lange-Ionatamishvili, Svetoka 2015: p. 103). Again, as was the case years
earlier in Estonia, Russian bots and operatives, used social media to mobilise the local
population in Ukraine (Blank 2017: p. 86). Preparations started much earlier to ensure
mobilisation with the registration of the official websites for the People’s Republics of
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Donetsk and Lugansk, and “Novorossiya websites such as novorus.info and novorossia.
su” (Jaitner 2015: p. 92).
While a direct link is difficult to ascertain, it has been shown by the influence of bots on
the vaccine discourse and the 340,000 additional voters in the U.S. elections that social
media is capable of mobilising people, if not changing their minds. This influence as we’ve
seen reflected in political advertising is referred to as “nudging” and can be harnessed to
alter behaviour and is mainly about facilitating the choices (Nissen 2015: p. 85). Combined
with extremely accurate targeting algorithms, it is plausible, if not likely that social media
is able to mobilise protests or other political action. The targeted marketing further allows
for techniques and technologies that exploit cognitive limitations of their targets (Nadler
et al. 2018; Calo 2014). Therefore, it is no surprise that the conflict in Eastern Ukraine
started from protests at Maidan Square and led to the occupation of Crimea (Stinissen
2015: p. 131).
The targeting function of AI and social media allows for states to target specific
subsections of another state, often with the ability to profile along their political beliefs,
for example “anti-Semitism” (Angwin et al. 2017). In 2021 Facebook, recently re-branded as
Meta, has removed a number of advertising target options that are considered “sensitive”
(Silberling 2021). In the case of Crimea, a referendum was held, “which declared 97% of
the voters supported joining Russia” (Stinissen 2015: p. 126). In principle, as we have seen
the capabilities of “nudging” and mobilisation via social media, it could in theory permit
states to target minority groups, aggravating national conflicts, and in the case of Russia
and Crimea specifically, exploit the fundamental right to self-determination in order to
acquire territory legally in possession of another state (Burke-White 2014).
Russian president V. Putin defended the independence of Crimea invoking the legal
principle of self-determination and referring to a decision of the International Court
of Justice and a UN Security Council Resolution general international law contains
no prohibition on declarations of independence. Any direct link of influence on the
mobilisation and activities of the Donetsk and Lugansk separatists is tenuous and the
threshold set out for support to be labeled as a use of force is high as International Court
of Justice held that supplying funds to insurgents was “undoubtedly an act of intervention
in the internal affairs of Nicaragua”, although not a use of force (see: International Court
of Justice 1986: p. 119, par. 228; Schmitt 2013: p. 46). Therefore, even where there is
a combination of social media and conflict outside of the cyber realm, is it not enough
to consider the actions by separatists and Russian financing, training, equipment and
operational support, but Russia must also have a role in organising, coordinating,
and planning their operations (Stinissen 2015: p. 130). However, through social media
“nudging” and targeting using external organisations, Russia does not even need to be
involved in organising, coordinating, and planning their operations in order to significantly
impact and influence them. While it may still qualify as an intervention allowing for
countermeasures (though not use of force) the degree of control remains a challenge
because using social media makes it even more difficult to attribute to a state at all.
When the requirements for countermeasures reach critical levels, it is often already too
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late, as the necessary influence has already been exerted for months or possibly years,
as shown by the earlier registrations of domains and targeted advertisement. Thresholds
for countermeasures, such as attributing blame to a state, will take too long to reach,
and when the critical level is reached it is often too late to have a significant impact.
Stinissen concludes that ultimately “cyber operations in the Ukraine conflict have been
used either to gather intelligence or as part of an ongoing ‘information war’ between the
parties” (Stinissen 2015: p. 134). As such, they were not designed to inflict damage or injure
persons, therefore in accordance with the Tallinn Manual’s rules on cyber operations and
the use of force, which we are looking to extend to that information warfare they have not
risen to the level of armed conflict (Stinissen 2015: p. 134). However, this is problematic as
we have seen in Ukraine that the information manipulation and the mobilisation of local
target groups formed the precedent for the annexation of Crimea.
In April 2021 the U.S. Department of Treasury has issued sanctions against a number
of Russian tech companies. Although the sanctions reference a number of specific cyberattacks such as the attack on the platform SolarWinds Orion, the sanction also mentions
specifically ”facilitating malicious cyber activities against the United States and its allies and
partners that threaten the free flow of information” (U.S. Department of the Treasury 2021).
This is an important recognition of the importance of information in democratic societies
and the impact that it had in this particular series of conflicts.
This is where the largest threat of social media attacks lies: on the political independence of states, where indirectly it threatens the territorial integrity as it can target
separatist movements or other unsatisfied minorities in a state. This is a similar turn of
events that preceded the storming of the Capitol in 2019, targeting adverts, using bots,
misinformation, and key figures on social media, a disgruntled minority was targeted and
’nudged’ into action (see: Kaplan 2021; Walsh 2021; Hunt 2021).

Conclusions and recommendations
Social media and the automation facilitated through artificial intelligence has a very
real impact on the conduct of hostilities, but also on the political independence of states.
Bots are one of primary tools used to conduct cyber and communication operations
amplifying fringe actors while creating an artificial sense of relevance and according to
media reports they have been deployed by government actors in Argentina, Azerbaijan,
Iran, Mexico, the Philippines, Russia, Saudi Arabia, South Korea, Syria, Turkey, and
Venezuela (Bradshaw, Howard 2017: p. 11). Russia has a long history of information
“warfare” that extends beyond the cyber domain targeting physical, logical, and social
layers of society (Jaitner 2015: p. 91). Therefore, it was well-prepared to use information
warfare to achieve their objective of annexing Crimea, to such a degree that it managed
to circumvent the prohibition on the use of force.
Russia’s dedication to information superiority in warfare is evident from the “time and
resources that have been spent in creating official, semi-official, and unofficial sources of
war-related information, including dedicated channels on YouTube” (Jaitner 2015: p. 91).
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The United States has also increased its investment in information security with multiple
programmes valued collectively over 52 million dollars, indicating a renewed focus on
the use of social media for public opinion manipulation (Bradshaw, Howard 2017 p. 21).
The importance attributed to this is highlighted by the wording of the U.S. Department of
Treasury sanctions that specifically references that they are a response to, inter alia, the
disruption of free flow of information (U.S. Department of the Treasury 2021).

Responsibility of the individuals
Social media is an important source of information. In the United States, 62% of adults
get their news from social media (Loos, Nijenhuis 2020: p. 80). Often interactions with fake
news or targeted advertisements are attributed to an individual level of responsibility.
Where bots are designed to amplify a specific message or add legitimacy to fake news
generated for a social media offensive, humans have the luxury of critical thinking and
free will. However, studies have demonstrated that overall individual are easily duped by
information on social media (Loos, Nijenhuis 2020: p. 80). Judging information credibility
is possible and countering social media disinformation operation with accurate open
source analysis is possible, but not necessarily in a timely manner (Jaitner 2015: p. 93).
On an individual basis education is key with numerous educational programmes for AI
literacy for children, such as the ArtBot project implemented by the Institute of Digital
Games (Voulgari et al. 2021).
In this area the European Union is dedicating research and funds to making individual
citizens more resilient to this type of social media manipulation finding that “legal
restriction of content may pose a greater harm to democracy than disinformation itself”
(Bayer et al. 2019: p. 10). However, even with more AI and social media literacy, targeting
takes advantage of “human psychological traits and social engineering” (Bayer et al.
2019: p. 12; see also: Nadler et al. 2018; Calo 2014) so that it may be difficult to counter
on an individual level. Hence, in addition to any educational curriculum that offers
citizens resilience to these types of information operations, actual countermeasures and
international mitigation measures need to be considered.

Responsibility of Artificial Intelligence
There are many ways, how AI can be used in combination with social media to make
a significant impact that can lead to harm, although there does not seem to be a condition where this harm can reach the threshold required to be considered a use of force. AI
can impact information offensives, primarily through the use of bots and through the use
of algorithmic targeting (either through targeting a particular demographic or targeting
a particular message). An example of the vulnerability of social media to the hijacking of
the algorithm to manipulate messages (Pfeffer et al. 2018; Morstatter et al. 2018), but also
simply leveraging human psychological traits can also “nudge” people to act (Nadler et
al. 2018; Bayer et al. 2019).
AI’s feature is not unique for social media, because this type of AI manipulation also
occurs in automated commercial outlets such as the algorithms of Amazon and Netflix.
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In their proposal for AI regulation published in April 2021 the European Union also
recognises the hazards AI can have when combined with social media, proposing the
prohibition of AI systems that contravene Union values or have the “significant potential to
manipulate persons through subliminal techniques beyond their consciousness or exploit
vulnerabilities of specific vulnerable groups such as children or persons with disabilities
in order to materially distort their behaviour in a manner that is likely to cause them or
another person psychological or physical harm” (European Commission 2021a: p. 12-13).
More cautiously it indicates that other manipulative practice could be governed by existing
legislation, but the proposal does seem to recognise the significance of AI in affecting
behaviour. The EU also further proposes in the document Regulatory framework proposal
on artificial intelligence to regulate AI with a risk-based approach, dividing the risks into the
following 4 categories: (1) unacceptable risk, (2) high risk, (3) limited risk, and (4) minimal
risk (see: European Commission 2021b). Under the high risk AI systems it includes: critical
infrastructures, safety components of products; employment, essential private and public
services; law enforcement that may interfere with people’s fundamental rights, migration,
asylum and border control management, and administration of justice and democratic
processes (European Commission 2021b). It is unclear under which category social media
would fall, as in the current context of communication it might fall under critical information
infrastructure, but this remains to be seen.

Regulation of social media
Helberger cautions that regulation and formalising role of social media may actually
increase their political power (Helberger 2020: p. 848). This is also in line with the
opinion by the experts of the study on disinformation commissioned by the European
Parliament (see: Bayer et al. 2019). At the time of writing Helberger notes that were no
proposals to limit the use of AI in social media to persuade for own political purposes
(Helberger 2020: p. 849), however since then Facebook has agreed to reign in its
more “sensitive” categories (Silberling 2021). These self-imposed restrictions may be
a way for the company to avoid stronger regulation and scrutiny rather than a genuine
attempt at regulating the political power of the platform. It is of course hard to believe
a corporation would willingly put aside the profit resulting from this type of information
operations (Nadler et al. 2018).
There is, however, a growing recognition in legal scholarship and precedent that social
media mobilisation can in fact have real and direct consequences. For instance the case
where “an editor and two journalists were convicted by the International Criminal Tribunal
for Rwanda (ICTR) for incitement to commit genocide through their radio broadcasts”
(Nissen 2015: p. 117). This can be extended to algorithmically mediated content on social
network media as Nissen suggests, although the challenge would remain in tracing
down the exact origin of the content. The careful selection of words by the U.S. Department of the Treasury for the imposition of sanctions on Russia and Russian companies,
also indicates some recognition of the significance of an information offensive via social
media.
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In development
Each aspect raised in this overview deserves a more in-depth exploration and there are
important aspects related to jus ad bellum and jus in bello that have not been addressed
at all, such as the qualification that social media functions as a command center for
certain actors, using information retrieved from the platform to mobilise civilians (entering
into discussions of the blurred distinctions between civilians and combatants) or even
to target enemy combatants (entering into discussion to the minimum requirement of
military targeting systems under international humanitarian law).
The norms of international law in respect to this new ’theatre’ of digital conflict are
still developing, as Reisman highlights: “International law is still largely a decentralized
process, in which much lawmaking (particularly for the most innovative matters) is
initiated by unilateral claim, whether explicit or behavioral. Claims to change inherited
security arrangements [...] ignite a process of counterclaims, responses, replies, and
rejoinders until stable expectations of right behavior emerge.” (Reisman 2003: p. 82).
What is of particular interest is that no states engaged in conflicts, where the battle
played out on social media have referred to this as a form of cyber-attack. This is also
in line with the conclusions of the analysis, indicating that there does not appear to be
any situation, where operations conducted via social media would rise to a high enough
threshold to be considered a use of force. In the line of reasoning set out by Waxman
it may indeed be beneficial for stability that conflicts have shifted from the physical
battlefield to a conflict of ideas (Waxman 2011). The problem arises when it doesn’t
remain solely a conflict of ideas, such as during the annexation of Crimea.
In modern interstate conflict, social media facilitates the targeting of particular groups
and the threshold for control established in the Nicaragua judgment by the International
Court of Justice in 1986 is high. Therefore, foreign governments have the opportunity to
more easily target separatist movements without necessarily being involved directly in
any form. Judges Schwebel and Jennings dissented from the threshold established in
the judgment, with Jennings stating in their dissenting opinion that the Court’s decision
dangerously restricts self-defense against support for rebels (International Court of
Justice 1986), something that was evident from the operations in Crimea.
The current status quo, does allow states to adopt limited, internationally permissible
countermeasures that to not rise to the level of armed attacks, such as the sanctions
imposed by the United States on Russia following a number of cyber incidents (U.S.
Department of the Treasury 2021), which has proven sufficient deterrence thus far (Schmitt
2014). International efforts to mitigate the dangers of social media operations begin with
an agreement on the problem and the challenge of harmful attacks, which to not cross
the threshold needed for action cannot be met by domestic reforms alone.
Education is an important pillar in order to build a society that is more resilient to
the both the algorithmic targeting as well as the psychological techniques these actors are using to mobilise people. But even after being educated on misinformation,
people still struggle to discern truth from fiction (see: Loos, Nijenhuis 2020). With the
development of Big Data and artificial intelligence, more and more is possible in terms
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of tailoring content to a specific audience to mobilise them and in this context Tallinn
Manual update is timely.
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Abstract
This article is an attempt to demonstrate that the media policy of the Law and Justice (PiS) government after 2015 has had a systemic quality. It is aimed at altering the principles of how the media in
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Zmiana systemu medialnego jako cel polityki medialnej rządów Prawa
i Sprawiedliwości (PiS) po 2015 roku
Streszczenie
Artykuł stanowi próbę wykazania, że polityka medialna rządów Prawa i Sprawiedliwości (PiS) po 2015
roku ma charakter systemowy. Jej celem jest zmiana zasad organizacji i funkcjonowania mediów
w Polsce, która umożliwi ich instrumentalne wykorzystywanie w polityce informacyjnej rządu.
Wnioski te wynikają z porównania skonstruowanego w oparciu o teorię zarządzania klasyfikatora
celów z koncepcjami interesu publicznego, jako wytycznymi polityki medialnej przyjętymi w różnych
rodzajach demokracji i odpowiadających im różnych doktrynach medialnych.
Słowa kluczowe: polityka medialna rządów PiS, interes publiczny, Polska, rodzaje polityki medialnej,
ład medialny

The concern over the social effects of political communication and, more broadly, the
form of the public sphere intensified the interest, which political scientists began in the
1950s to have in media policy. There are differences in how emphasis is placed on the
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components of media policy, but the literature on the subject defines it as political decisions and actions from the government interfering in the content of media messages and
the principles of the organising and functioning of the media system1 along the lines of the
goals arising from the accepted values system, the existing socio-economic determinants
and the social needs and interests present (Stasiak-Jazukiewicz 2005: p. 7; Stasiak-Jazukiewicz, Jas-Koziarkiewicz 2011: p. 23; Puppis 2007: p. 34; Freedman 2008: p. 14).
The aims of media policy are often of political, social, cultural or economic nature. Each of
them should serve the so-called “public interest” (Raboy et al. 2003). This concept is interpreted
differently in different kinds of democracy and the corresponding different media doctrines.
Utilitarians, exponents of a liberal media doctrine (the so-called “free press doctrine”) revere
the conviction that a free media market is the best guarantor of the public interest. Political
unitarists and adherents of the doctrine of the social responsibility of the media believe that
it can be secured by accepting the dominant axiology. They are in favour of strong state
intervention in the media system, based on the idea of the media as a social institution and
not private entities. This idea corresponds with the Catholic media doctrine, which assumes
the main goal of the activity of Catholic media outlets to be the propagation of the principles
of the moral order and the communication of true information (which strengthens Catholics
in their faith and is based on proclaiming the message of salvation). This obliges the state
government to protect the true and correct freedom of information being used for the
common good (Goban-Klas 2021: p. 170). However, in a deliberative democracy and the
corresponding doctrine of democratic participation or the theory of mutual interest, solutions
are assumed, which benefit all citizens, superseding their individual and group preferences,
where freedom of speech and media pluralism are intended to serve public debate, leading
to an agreed position. It demands the state nurture the development of politically engaged
community and alternative media outlets. These latter, according to Olga Guedes Bailey, Bart
Cammaerts and Nico Carpentier, break the absolutist interpretation of the principle of media
neutrality and impartiality, and offer diverse social groups and communities the opportunity
of broad participation in public debate (Bailey et al. 2012).
The government has a wide range of instruments to implement its media policy,
beginning with the adoption of the legal norms regulating the media’s functioning. It may
be achieved by the granting of licences, directly or indirectly subsidising media fulfilling
important social functions (such as the informational function) or by developing schemes
to support organisations which have found themselves in temporary financial difficulties (for
example, due to limitations in their functioning caused by the pandemic). Interference in the
content of media messages is dictated by the need to protect individuals, the whole society
or its individual groups. This category includes legal restrictions protecting the personal
rights of individuals and common legal goods. The expectations of journalism and media
organisations fulfilling defined social functions are formulated. One example of this is the
legislative definition of the public service or the imposition of the obligation of the Public
1

The author understands the term “media system” as formal and informal social groups participating in
the process of creating and disseminating information, their mutual relationships and the social norms,
which regulate those actions (Stasiak-Jazukiewicz 1992: p. 6).
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Broadcasting Service (PBS) to fulfil a specific function (for example the TVP S.A. Charter of
Duty). The currently implemented concession policy, the rules for registering publishing
activity and subsidies for media organisations fulfilling socially valuable tasks are also the
expression of the expectations. Other methods of influencing the content of media messages
are: tenders for topic-based information campaigns, placing paid advertisements or the
legal requirement to present government activity, proportional obligations to broadcast
programmes created in the national language or European languages (the so-called
“European quota”, that is the obligations concerning the promotion of European works).
The influence on the principles of the organisation and functioning of media outlets is
visible in how their ownership rights are regulated, with preference granted to those forms
which are most likely to ensure media plurality, such as community ownership. This involves
the use of instruments such as the regulation of the capital structures of media companies
with the aim of avoiding the process of media ownership becoming concentrated. It also
involves defining the limit to which foreign capital can access the market. The media market
is responsive to the financial support, which helps it outlast weaker companies in conditions
of competition. Policy in this area also concerns the principles of organisation and the range
of responsibilities of regulators. One important area of activity is digitisation, spreading access to information technology and working to eliminate the digital exclusion.
Karol Jakubowicz indicated the following types of media policy: systemic, sectoral and
operational. The systemic type leads to an overhaul of the media system. The sectoral
concerns measures undertaken towards individual types of media: the printed press,
radio stations, television stations, the internet and social media sites. The operational
type solves specific problems which occur (Jakubowicz 2008: p. 21).
This article is an attempt at qualifying the media policy of the Law and Justice (PiS) government since 2015 to one of the identified concepts and types. Media policy as one of the
distinctive features of media systems (Hallin, Mancini 2004; Dobek-Ostrowska 2015; Herrero
et al. 2017). These considerations may be facilitated by attempts to classify the Polish media
system, a topic completely omitted here due to the assumed volume of the article.

Methodological assumptions
Management theory (Bielski 2002: p. 49–51) was used to construct a classifier of the
goals of the PiS government’s media policy. Three general goals and three partial goals
were selected (Stabryła, Trzcieniecki 1986: p. 302–303). The constructed “tree of goals” is
bolstered by the instruments used in their implementation. Comparing these to the theoretical assumptions presented in the introduction led to an attempt to define the nature
of the media policy of the PiS government from 2015.
The identification of goals was performed on the basis of the analysis of the electoral agenda of PiS from 2014 and 2019 and of statements from leading politicians of the
party during meetings with voters and for the media. The following were used to define
the instruments used in the PiS government’s media policy: an analysis of normative
legislative acts passed or currently being processed which regulate media activity; an in-
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stitutional analysis of the inspectorates of online media; an analysis of data and a critical
analysis of reports documenting the state of the Polish media; an observation of political
decisions and the reactions of media outlets to them as well as of public opinion.

Research results
The PiS government from 2015 led a media policy in all areas. The 2014 election
agenda announced increased activity (see: Program 2014). Even then the main goal of
this policy appeared: to change the “nature of the system of the government’s social
communication with society, from the propaganda to the communication based on
partnership” (Program 2014: p. 145). Numerous analyses (including: Uniwersytet Papieski…
2017; Kłosińska et al. 2018) of the content of the news and current affairs programmes of
state media taken over by the government cast doubt on the idea that the public interest
is being served. They stress the politicisation and practice of advocacy journalism
(Janowitz 1975; Fisher 2016). The planned partnership-based nature of the system of
the government’s social communication with society would perhaps be entrusted to
so-called “identity media” with an ideological bias and consolidating a group by forming
a community of professed values. The “Gazeta Polska” weekly is an example of this.
Figure 1: Tree of the goals of PiS government’s media policy

Source: author’s own elaboration.
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Further clarification of the media policy goals of the PiS government was included
in the 2019 election agenda (see: Program 2019). The desire to construct a “new media
order” was announced as essential for the implementation of the main objective from
2014 (i.e. a partnership-based information policy of the government) and it was hailed as
equally important in terms of significance and axiological charge (Program 2019: p. 227).
The media order is partially synonymous with the concept of the media system. Only
partially, because this term is used in connection with an ethical dimension. According
to Adam Lepa, “the media order is a permanent equilibrium in the media world, making
it possible for citizens to access both widespread and true information, and is also the
construction of communication links. “Equilibrium” here means the optimal status in
individual media sectors, such as their structure, political principles, media legislation, the
share of foreign capital, state security in the area of news, and the protection of citizens
from the negative influence of the media. […] Mistakes and negligence in this field harm
media consumers – in the area of the intellect – because they bring gaps in knowledge
and a lack of orientation in matters of most importance in life, and in the area of moral
standpoints, because they are prone to pressure from ethical relativism and follow the
slogans of dangerous permissiveness” (Lepa 2009: p. 16).
The implementation of three specific goals are intended to aid the construction of
the new media order. Above all, the “creation of the conditions for the functioning of
pluralist, democratic and inclusive media” have been announced (Program 2019: p. 227).
According to the scholar literature, pluralist media “reflect varied opinions, points of view
and also cultural representations in society and simultaneously offer various forms of
interaction and use. It not only implies the existence of many organisations and owners of
media organisations, but also leads to the assumption of varied types of ownership (e.g.
private, public, community) and means of financing (from advertising, sales, grants etc.)”
(Klimkiewicz, Wilk 2018: p. 716). The instruments used by PiS to achieve this goal means
in particular the state acquisition of media organisations. The Orlen, a state-treasury
company, bought Ruch, one of the largest newsagents and bought out the publishing
group Polska Press from its German owners, with 20 regional dailies, over a hundred local
weeklies and a developed range of internet media outlets reaching 17.5 million recipients.
The legitimacy of the concerns about these outlets being dependent on the authorities
were confirmed by the dismissals of journalists and editors-in-chief, which were carried
out during the first months following acquisition.
Further proof of the change in editorial policy is the refusal to commission paid publication in the Dziennik Bałtycki, which had discussed the subject of the Constitutional
Tribunal ruling on the primacy of national law over EU regulations (see more: Wirtualnemedia.pl WWW).
Another instrument applied here is the strengthening of the position of right-wing
media outlets, for example by way of state subsidies. State advertisements are granted
without transparent procedures, with no connection to the position of the media outlet
on the consumer market and asymmetrically to media supporting the government.
According to the report by Tadeusz Kowalski, from 2015–2019 state-treasury companies
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spent over 4 billion PLN on advertising. In 2019 the greatest beneficiaries of these funds
were the television broadcasters: TVP1, Polsat and TVP2, radio broadcasters: RMF FM and
PR3, and the right-wing newspapers and magazines: the daily Gazeta Polska Codziennie,
and the weeklies Sieci, Gazeta Polska, Do Rzeczy and Wprost (Kowalski 2020: p. 3).
Difficulties were encountered in implementing the plans to develop a broadband network,
in which hopes were vested, for example, of more widespread right-wing websites and
increased interest in the Albicla.com social media network created in January 2021 by
Tomasz Sakiewicz, the editor-in-chief of Gazeta Polska, as an alternative to the American
Facebook. In April 2020 the Broadband Fund (pl. Fundusz Szerokopasmowy) was created
with the aim of supporting the development of modern electronic communication
services and the digital competences of society (Ustawa 2020a: art. 83, 84). A budget of
approximately 130 million PLN annually was earmarked for this. However, the fund will
be launched on condition that the National Recovery Plan is passed by the European
Commission.
Destabilising measures were undertaken against media critical of the government.
These organisations were not included in the catalogues drawn up by the Ministry of
Justice for those which institutions subordinate to it subscribe to (Dziennik Gazeta Prawna
2016). Agora’s acquisition of the Eurozet broadcaster was blocked. The process of making
the decision to extend TVN24’s broadcast licence lasted 19 months. A further amendment
was processed to the media act, which limited the share of foreign capital from outside the
European Economic Area to a maximum of 49% of shares in electronic media (the so-called
“lex TVN”). Immediately after Donald Trump’s accounts were blocked on social media, the
PiS government drafted a bill on the defence of the freedom of speech on online social
media services, thereby establishing the Council for the Freedom of Expression (pl. Rada
Wolności Wypowiedzi) – the public body competent to order the owners of networks to
reinstate deleted content and blocked accounts with non-compliance facing a fine from
50,000 to 50 million PLN. This was intended to be a political body, composed of five
members selected by the Sejm (Ministerstwo Sprawiedliwości 2021).
Editorial teams and journalists who do not share PiS’s values system had lawsuits
concerning the violation of personal rights, including defamation. In years 2015–2021
there were 187 of these cases. Poland’s Journalists Society (pl. Towarzystwo Dziennikarskie) identified 66 of them as strategic lawsuits (Strategic Lawsuits Against Public
Participation, SLAPP) intended to intimidate participants in the media debate (Ivanova
2021). The criminalisation of defamation was maintained. Despite the amendment of the
Criminal Code in 2020 and 2021, art. 212 remained unchanged. It lays out more severe
punishment for journalists guilty of libel, up to one year in prison (see: Ustawa 1997).
A second particular goal is to return the public media to its dominant position. The
national government has subordinated the public media to itself. This was made possible,
firstly, due to the National Broadcasting Council (pl. Krajowa Rada Radiofonii i Telewizji,
KRRiT) being stripped of its competences to appoint the boards of Public Broadcasting
Service (PBS) by way of a tender and instead entrusted these responsibilities to the National
Media Council (pl. Rada Mediów Narodowych, RMN) created in 2016 and included the
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active politicians. When choosing candidates to form a board, RMN applies a procedure,
which is solely based on the demonstration of imprecisely defined competences in
radio and television journalism. The boards of all PBS have been replaced by people
associated with the group of the parties forming the governing United Right coalition.
Secondly, subordinating media to the government facilitated the financing of them with
public funds; since 2020 the amendment of the act on radio and television broadcasting
(Ustawa 2020b) has enabled permanent state subsidisation. One example of this is state
support is Telewizja Polska (TVP S.A.) which from 2016–2021 received nearly 6 billion PLN
(see: Mikołajewska 2021). The decisions to increase the number of channels broadcast by
TVP S.A. bore an impact on the media offer and thus potentially on the consumption of the
media. Since 2016 nine new ones have been launched, some of which were in response
to needs which had arisen due to the pandemic: TVP eSzkoła Domowe Przedszkole (the
online education channel, 2020) and Msza Święta na Jasnej Górze (the online religious
channel, 2020). Others are intended to create a positive image for Poland and to present
the Polish point of view on global events: Poland In (the online English-language channel
for foreign viewers, 2018) and TVP Wilno (the channel aimed at ethnic Poles in Lithuania,
2019). Others still were launched with the aim of increasing the number of channels
reaching viewers of so-called “mission-based channels”: TVP Kultura 2 (the online culture
channel, 2020), TVP Dokument (broadcasting documentaries, 2020) and TVP Historia 2
(the online history channel, 2021). The remaining two are an attempt to gain or retain
viewers: TVP 4K (temporary, broadcasting games from the football World Cup, 2018) and
TVP Kobieta (lifestyle channel, 2021).
The third particular goal – ethical journalism – is awaiting implementation. A “separate
bill regulating the status of the profession, […] the creation of public body, which would
ensure the ethical and professional standards, self-regulation and respond to the
education process of aspiring journalists” was announced (Program 2019: p. 196). In 2018
several beneficial changes were made in the act on the press law from 1984, removing
regulations on the non-existent Press Council, removing inconveniences linked with the
obligation of authorising interviews (see: Ustawa 1984).

Conclusion
The activity of the PiS government after 2015 to create the conditions of functioning of
the Polish media consisted of the politicisation of regulatory bodies, the subordination of
Public Broadcasting Service media, support for the development of politically convenient
media, upholding public ownership in the media and using the media in political battles.
This is a systemic media policy aimed at altering the Polish media system, which is
closest to a mixture of the political unitary concept and the understanding of the public
interest by way of Catholic media doctrine.
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Abstract
An electoral defeat usually marks a significant turning point in the life of political parties. It is often the
beginning of the changes taking place within them (Harmel, Janda 1994; Gauja 2016: p. 50–51). Existing
research suggest that the desire to improve the electoral outcome is the main argument for reform
within political parties (Janda 1990; Harmel et al. 1995). This article looks at a relationship between the
reactions of political parties to electoral defeat and one factor found to be important in this respect –
i.e. the level of intra-party democracy (IPD) analysed at the organisational level. The study uses the IPD
measurement model developed by Benjamin von dem Berge and his team (see: von dem Berge et al.
2013). The article provides the analysis of the level of intra-party democracy of the selected four Polish
political parties (on the basis of their statutes) continuously present on the Polish political scene after
2001 and its impact on changes within political groupings after electoral defeats. The author examined
the statutes of the Law and Justice (PiS), the Civic Platform (PO), the Polish People’s Party (PSL) and
the Democratic Left Alliance (SLD). These parties suffered defeats either in the 2011 or 2015 elections.
The main research problem is to determine how the level of IPD of the examined parties influences
their reactions after electoral defeats. The research hypothesis is: political parties with a higher level
of IPD should change under the influence of electoral defeats more than parties with a lower level
of this indicator. The study used also the methodology of data analysis (party’s statutes and other
documents) and 21 structured in-depth interviews with representatives of party elites. Based on the
results, the index of change after defeat in political parties is created.
Keywords: intra-party democracy, electoral defeat, changes, political parties, Poland

Wpływ demokracji wewnątrzpartyjnej na reakcje partii politycznych na porażki
wyborcze – studium przypadku wybranych ugrupowań politycznych w Polsce
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Streszczenie
Porażka wyborcza zwykle stanowi istotny punkt zwrotny w życiu partii politycznych. Często jest
początkiem zachodzących w nich zmian (Harmel, Janda 1994; Gauja 2016: s. 50–51). Z dotychczasowych badań wynika, że chęć poprawy wyniku wyborczego stanowi główny argument reform
wewnątrz partii (Janda 1990; Harmel et al. 1995). W artykule poszukuje się zależności między
reakcjami partii politycznych na porażkę wyborczą oraz jednym czynnikiem, uznanym za istotny
pod tym względem – tj. poziomem demokracji wewnątrzpartyjnej (ang. intra-party democracy, IPD)
analizowanym w płaszczyźnie organizacyjnej. W badaniu wykorzystany zostanie model pomiaru
IPD autorstwa Benjamina von dem Berge i jego zespołu (zob.: von dem Berge et al. 2013). Artykuł
zawiera analizę poziomu demokracji wewnątrzpartyjnej wybranych czterech polskich partii
politycznych (na postawie ich statutów) nieprzerwanie obecnych na polskiej scenie politycznej po
2001 r. oraz wpływu IPD na zmiany wewnątrz ugrupowań politycznych po porażkach wyborczych.
Autorka analizuje statuty Prawa i Sprawiedliwości (PiS), Platformy Obywatelskiej (PO), Polskiego Stronnictwa Ludowego (PSL) i Sojuszu Lewicy Demokratycznej (SLD). Wybrane partie odniosły porażki albo
w wyborach w 2011 r. albo w 2015 r. Głównym problemem badawczym jest ustalenie w jaki sposób
poziom IPD badanych partii wpływa na ich reakcje po odniesionych porażkach wyborczych. Autorka
stawia następującą hipotezę: partie polityczne o wyższym poziomie IPD powinny zmieniać się pod
wpływem porażki wyborczej bardziej niż partie o niższym poziomie tego wskaźnika. W badaniu
wykorzystano metodologię analizy treści (statutów wybranych partii politycznych) oraz przeprowadzono 21 ustrukturalizowanych wywiadów pogłębionych z przedstawicielami elit partyjnych.
W rezultacie powstał indeks zmian po porażce w partiach politycznych.
Słowa kluczowe: demokracja wewnątrzpartyjna, porażka wyborcza, zmiany, partia polityczna, Polska

Political parties are the basic and central links of modern representative democracies
connecting the public and political institutions in the decision-making process in the
state. Studying and describing the life cycle of political parties, researchers have found
that there are frequent changes (especially of a structural and organisational nature) and
more or less successes and failures on the political scene, including electoral defeats.
There is no doubt that electoral defeat is very often the beginning of reforms taking place
in political groupings (Harmel, Janda 1994; Gauja 2016: p. 50-⎯51). There is a consensus
that the desire to improve the electoral outcome is the main argument for changes within
political parties (Janda 1990; Harmel et al. 1995).
The subject of this article’s analysis is selected aspects of the intra-party democracy in
four Polish political parties that were defeated in the 2011 or 2015 elections. The way, which
political parties are functioning, is largely influenced by the form and nature of democracy
in the state. In modern democracies, political parties are the main source of candidate
recruitment, as well as the interest aggregation, and they also perform a representational
function that links voters to the state (Hazan, Rahat 2010; Poguntke 2000; Lawson 1988;
Sartori 1976). The political parties are the main actors in elections. They organise the
selection of leaders and the process of selecting candidates for elections at different levels
of power within the party, state and local government, as well as the recruitment of future
members of parliaments (Norris, Lovenduski 1995). They develop political programmes,
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manifestos that are presented to voters in election campaigns (Scarrow et al. 2002). And,
most importantly, they are a key element in voters’ decisions when deciding who to vote
for. However, political parties are important not only during campaigns. They are also the
key players in the democratic system between elections.
The process of crystallisation of societies’ political behaviour began with the spread of
democratic mechanisms in political and party systems in the Central and Eastern European
countries. The transitional period was followed by a consolidation of party systems. There
was the beginning of the stabilisation of political processes in these countries, similar to
the mature Western democracies, as well as the internal mechanisms of political parties
(Antoszewski 2009). Political parties in Central and Eastern Europe are also facing the
decline of party membership and “prezidentialization of politics”. In the recent years political
parties of the region have responded by proactively increasing the role of their members
and activists in the selection of leaders and in the policymaking process. Democratic
dimensions (such as: participation, competition, representation and responsiveness) require
bi-dimensional presence: inside political parties – intraparty sphere and between political
parties, i.e. interparty arena. There is no doubt that the inter-party arena (i.e. what happens
between political parties and what happens within political parties) have a significant
influence on each other. How the political and party system functions in the state affects
how political parties operate, the nature of the mechanisms within them.
According to the public opinion polls, more than 30 years after the beginning of the
systemic transformation in 1989 Poles have strengthened their belief in the superiority
of the democratic order over other systems, which is illustrated by the support for the
democratic form of government considered to be the best. Such belief was expressed
by 52% of Polish citizens in 1992, and as much as 73% in 2020 (CBOS 2020). What happens
on a macro scale, at the level of the state, has its impact on what we deal with on a micro
scale, e.g. in political groupings.
The existing research demonstrates that the desire to improve election results is the
main argument for reforms within political parties. This article reflects on some of the
correlations related to reactions to electoral defeat within political parties and the factors
that matter. It appears that the level of intra-party democracy (IPD) can have a significant
impact on what happens within a political grouping, and in particular on any changes
undertaken after electoral defeat. The main aim of this article is to examine whether
the level of IPD of the four examined Polish political parties affects their reactions after
electoral defeats. Therefore, do the adopted democratic mechanisms and the level of
democracy inside these important political structures, which political parties are for the
state, influence the decisions made in the moment of crisis after electoral defeat? And if
they do, what is the relationship between them?

Theoretical framework, hypothesis and research questions
To be able to answer the fundamental questions of this analysis, it is necessary to
define the concepts of the intra-party democracy and electoral defeat. The main scholar
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literature analysing political parties from organisational perspective often focuses on
the concepts of the intra-party democracy and organisational or decision-making democratisation (Scarrow 1999, 2005; Scarrow 2015: p. 86; Cross, Katz 2013; Hazan, Rahat
2010; von dem Berge et. al. 2013; Scarrow et al. 2017; Bolin et al. 2017; Chmaj et al. 2011;
Sobolewska-Myślik 2007, 2011, 2014; Sobolewska-Myślik et al. 2016). Two main elements
seem to have gained in importance in recent years for the contemporary political parties. Firstly, members and their position in political parties has become more important.
For almost 30 years there has been a decline in membership and a crisis of political
parties in this area (van Biezen, Poguntke 2014; Scarrow 2017). As a result, political parties have been forced to change the way they engage with their members. Parties and
members are still important to each other and need each other even in the changing
circumstances (Scarrow 2015: p. 156; Gauja 2016; Young 2013: p. 68; Wincławska et. al.
2021; Jacuński et. al. 2021). Secondly, the role of political leaders has increased (i.e. has
become more dominant) within political parties. The process towards candidate-centred
politics (Wattenberg 1991), places leaders as key actors (among others in the electoral
game) in modern democracies and has been described more broadly as "personalization"
(Musella, Webb 2015; Rahat, Kenig 2018) and “presidentialization” of politics (Poguntke,
Webb 2005). Therefore, the transformations that have taken place in the Western political
parties in recent decades have entailed organisational changes that, among other things,
have strengthened leaders at the expense of intermediate organisational levels within
parties, reinforced their autonomy, and emphasised their role on the political stage as
the “faces” of these groupings. These changes took place in connection with the growing
role of leaders in the parties.
For this reason, in addition to the electorate, there is a greater influence of the party
leaders themselves on the intra-party decision-making process. Among other important
changes taking place within political groupings are rule modifications that strengthen the
leader’s position, his autonomy in proposing party programmes, the attempt to bypass the
lower organisational levels of political parties or the institutionalisation of direct elections
for party positions or candidates in general elections. The latter is a part of the recent trend
to spread direct democracy methods within IPD – more widely used in political parties
in the Western countries rather than in the Central and Eastern Europe (von dem Berge,
Obert 2018). It represents an attempt to create a direct chain between two elements
important to the modern political parties: their members (or even the electorate) and the
party elites. It is an attempt to reconnect voters with their representatives.
There is no single agreed definition of what it means for a party to be intrinsically
democratic. Will it be understood as participation, inclusiveness, representation, centralisation, accountability, or will the process and manner of decision-making be relevant
here? Intra-party democracy (IPD) can be understood as “both about the distribution of
power and influence within a party, and within the broader society” (Cross, Katz 2013: p.
6). IPD refers to the level, methods of operation and organisation of parties, including:
the selection of candidates, which is crucial for political parties (Hazan, Rahat 2010); the
organisation and position of members within the party, their participation in the decision-
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making process within the party structure. Within political parties, internal democracy
contributes to the development of citizens’ political competences and/or leads to the
election of better representatives, which in turn ensures a better quality of policy-making
by political parties, the formulation of political/election programmes that better meet
the expectations of members and supporters.
The intra-party democracy can be understood quite generally, and in this case it
refers to the implementation of a minimum set of democratic norms in political party
organisation. In the model case, in internally democratic party, decisions and actions
should be formed from the “bottom–up”, and the distribution of power within the party
“should be marked by dispersion at different levels, bodies and individuals rather than by
concentration in one organ” (Čular 2004: p. 34). Within a democratic party, decision-making
should take into account the interests of individual members, diverse backgrounds, and
different opinions expressed, articulated at the level of party bodies. The inclusiveness
and decentralisation are extremely important in the analysis of IPD. Their implementation
in the structure and decision-making processes allows parties to involve many and, thus,
realise one of the basic elements of democracy, which is responsibility and accountability
for action (Scarrow 2005: p. 6).
The IPD model, which became the basis for the coding scheme and a tool for
measuring the level of democracy within political parties, was developed by Benjamin
von dem Berge, Thomas Poguntke, Peter Obert and Diana Tipei, who considered the most
relevant elements of structure and processes within political parties. These researchers
distinguished three dimensions of the IPD concept (von dem Berge et. al. 2013: p.7):
1) rights of members, including membership rules, rights of minorities, i.e. women,
representation of ethnic minorities, etc.;
2) organisational structures (party organisational levels);
3) political decision-making processes, including:
a) recruitment, i.e. personnel decisions:
▪▪ selection for positions within the party, e.g.: election of the party leader, election of members of party central bodies such as the executive committee, etc.;
▪▪ selection/nomination of candidates in elections to public office;
▪▪ procedures, such as applicable voting rules, in the selection of candidates
for party positions and in general elections;
b) programmatic issues, including influencing political manifestos or deciding
on coalition formation.
For a party to be considered internally democratic in terms of both structure and
decisions, the conditions of inclusiveness (representation), decentralisation, taking into
account the methods of representative democracy and even direct democracy in their
operation, should be fulfilled.
Proponents of IPD usually emphasise that democratically organised political
parties “select more capable and appealing leaders, […] have more responsive
policies, and, as a result, [can] enjoy greater electoral success” (Scarrow 2005: p. 3).
Moreover, by introducing and extending democratic procedures, such parties can
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reinforce democratic culture throughout their environment, including the state
level. However, IPD is not a remedy for all the frailties of political groupings and for
all possible contingencies, because “some procedures are better suited to some
circumstances than to others” (Scarrow 2005: p. 3). It is worth noting here that not all
political parties in mature democracies use the intra-party democracy mechanisms.
IPD has “the apparent potential to promote a “virtuous circle”2 linking ordinary citizens
to government, benefiting the parties that adopt it3, and more generally contributing
to the stability and legitimacy of democracies in which groups compete for power”
(Scarrow 2005: p. 3). It is clear that IPD is a highly contested, somewhat controversial
concept. “As parties entrenched in civil society, they require wide enough channels
through which to gain the support of the electorate. As parties in government, they
need centralization of power and resources to be effective players in the decisionmaking process.” (Karasimeonov 2005: p. 96; von dem Berge et al. 2013: p. 2). Although
there are also those who point out that an excess of the intra-party democracy can lead
to dilatory decision-making or ineffective political groupings (Cross, Katz 2013). Thus,
we should recognise that IPD is not a clear-cut and one-dimensional concept.
Moreover, as William P. Cross and Richard S. Katz acknowledge, it seems that party
status is important for adopting a particular level of IPD. Opposition groupings, unburdened by the challenges of day-to-day governance and agreement with a possible
coalition partner, find it easier to involve their non-parliamentary members in decisionmaking and the development of political programmes. These parties are freed (sometimes temporarily) from making difficult decisions, often quickly, regarding the necessary
compromises or complicated shaping of state policy. In turn, the governing parties also
face an important “democratic dilemma” as to whether they should represent the views
of their members, activists, voters, or all citizens. For these groupings, the issue becomes
more complex and complicated (Cross, Katz 2013: p. 9).
The concept of electoral defeat remains to be clarified. There is no doubt that this
issue, too, is an ambiguous category, and it may raise many controversies. This category
has been already explained extensively (Pacześniak et al. 2020: p. 64; Pacześniak,
Bachryj-Krzywaźnia 2019: p. 125⎯126), so the author will pay attention to the issue central
to this article. Electoral defeats should be considered in three dimensions:
1) loss of votes (decline in voter support),
2) reduction in parliamentary representation (i.e. number of seats),
3) change in the status of a political party in relation to the executive (change from
ruling party to opposition party).
For parties that have governed or co-governed until now, the electoral defeat means
no representation in the cabinet and no possibility of influencing state policy. And in the
case of the opposition parties, the defeat will be registered if they maintain their status
as opposition parties and, what is more, there is a further loss of support in the elections
(a drop in the number of votes) and of the seats in parliament.
2
3

in other words, a positive development path.
i.e. intra-party democracy.
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It seems, therefore, that the high level of intra-party democracy will induce political parties to make changes in structure, programme, replacement of political elites or
leader. Political responsibility and the inevitable accounting for defeat may indicate
definitely stronger determination and courage to undertake reforms within the party. On
the other hand, party elites (who want to stay in power in the party) will be reluctant to
change, which will result in their position in the groupings being shaken.
However, some research demonstrated that sometimes parties tend to counteract
their pre-election shifts, and do so particularly reluctantly after losing (see: Margalit
et al. 2021). The extent of these ideological shifts is more limited in parties with larger
electorates voting for party leaders. Moreover, that parties are less likely to run with
a centrist platform after losing. According to the analysis done by Margalit and team
in particular, moving away from the centre is associated with a higher probability of
returning to power.
Taking the above-mentioned issues into account, the following hypothesis can be
put forward: political parties with a higher level of intra-party democracy change more
after losing elections (make deeper changes) than parties with a lower level of this indicator. The verification of the presented hypothesis is facilitated by the following research
questions:
▪▪ What is the level of democracy inside the selected Polish political parties?
▪▪ What reactions to the electoral defeats occur among the Polish political parties?
▪▪ Is there a relationship between the level of internal party democracy and reactions to the electoral defeats?

Research methodology and selection of cases
This article presents the analysis of the level of intra-party democracy of selected
Polish political parties (on the basis of their statutes) continuously functioning on the Polish
political scene since 2001, and their influence on changes within political groupings after
electoral defeats. The author of this article analyses the statutes of the four political parties,
namely: the Law and Justice (pl. Prawo i Sprawiedliwość, PiS), the Civic Platform (pl. Platforma
Obywatelska, PO), the Polish People’s Party (pl. Polskie Stronnictwo Ludowe, PSL), and the
Democratic Left Alliance (pl. Sojusz Lwiecy Demokratycznej, SLD), i.e. groupings which are
formally political parties within the meaning of the Act on Political Parties of 27 June 1997.
These parties experienced electoral defeats (PiS in 2011, while SLD, PO and PSL – in 2015),
which took place not long after the adoption of the new statutes. After the 2011 elections
the Law and Justice, and in 2015 – SLD remained opposition parties, both experiencing
losses in their support levels. Moreover, in the case of SLD, the party did not receive any
seat in the Sejm and for the first time ever found itself in the group of extra-parliamentary
opposition parties. The other two – PO and PSL – received far fewer votes and seats in 2015,
which resulted in losing their status as ruling parties and moving to the opposition.
The author analysed and coded the statutes of the above-mentioned four political
parties, the last ones that were adopted before the electoral defeat of each party. Party
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documents, especially statutes, are the primary objects of study when analysing IPD
(Katz, Mair 1992; Norris 2006). Appropriate coding of data contained in the statutes of
political parties can help to identify the course of processes within political parties
(Rapley 2013: p. 43). The coding model of intra-party democracy created by Benjamin von
dem Berge, Thomas Poguntke, Peter Obert and Diana Tipei (see: von dem Berge et al.
2013: p. 17–30) has been applied in this research. According to it, IPD can take maximum
values from -1 (undemocratic) to +1 (democratic). The more the IPD index approaches the
value of 1, the more democratic solutions are found in the party statute.
In this article, other sources (both secondary and primary sources, produced for the
purpose of the text) were also used to analyse the changes introduced after the defeats.
This includes data obtained during the implementation of the grant Electoral defeat as
the catalyst for change in the European political parties funded by the National Science
Centre, Poland (no. 2017/27/B/HS5/00537).
Table 1: Selected Polish political parties analysed in this article

Party name (English/Polish)

Status of the
Party
political party
acronym before the
defeat

Year of
defeat

The latest
party statute
adopted before
the electoral
defeat

1.

Law and Justice
(pl. Prawo i Sprawiedliwość)

PiS

opposition

2011

26.09.2009

2.

Democratic Left Alliance
(pl. Sojusz Lewicy Demokratycznej)

SLD

opposition

2015

28.04.2012

3.

Civic Platform
(pl. Platforma Obywatelska)

PO

in government

2015

23.11.2013

4.

Polish People’s Party
(pl. Polskie Stronnictwo Ludowe)

PSL

in government

2015

17.11.2012

Source: Author’s compilation.

In addition, the author characterised the changes that occurred in the organisational
structure of indicated political parties after their electoral defeat. In order to verify what
occurred inside the political parties between 2018 and 2021, 21 structured in-depth
interviews were prepared and conducted according to IDI methodology (see: Kvale 2012:
p. 123–124). The interviews were conducted with the high ranked members of each of the
analysed parties, including e.g.: members of the Parliament, members of the European
Parliament, as well as some party elites representatives. Each of the IDI lasted at least
40 minutes, the questions were open, providing the respondent with the freedom to
answer and engage in free associations. In order to objectivise the source material, expert
questionnaires on changes in political parties were also conducted with academics
(Dix 1992) and specialists in the functioning of political parties in Poland. On the basis of
research results, the index of change (IPC) after defeat in political parties was created. The
change can occur in different dimensions of their functioning: (1) change of leadership; (2)
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party decomposition; (3) change of power balance in the party; (4) programme changes; (5)
structural changes. Referring to this five dimensions each expert’s answer was estimated
either 0, 1 or 2 points (see: Pacześniak et. al 2020: p. 69–70). Therefore, the index of party
change can range (oscillate within) from the smallest value of 0 (which would indicate that
no changes were undertaken in the party after the defeat), to the maximum value of 2
(which would mean, in this case, that the parties changed in the maximum, deep way, in all
five analysed dimensions). Of course, the peculiar limitations of this method must be borne
in mind (see: Mair 2001; Budge 2000). It is acknowledged that expert respondents give
answers according to their knowledge and subjective assessment. However, despite this,
expert surveys have been recognised as a research technique (Whitfield et al. 2007). The
expert survey questionnaire was composed of 9 main questions and additional 4 detailing
questions concerned the reactions of political parties to electoral defeat.

Research results and their analysis
Using the coding model of von dem Berge et al. (2013), it found out that among
the examined political parties, the SLD party was the most internally democratic in the
analysed period, just before the defeat. Lower levels of IPD were recorded by PO and
PSL. The least democratic internally before its defeat was PiS (see Table 2).
The political parties examined in this article – except for PiS – changed their leader
after experiencing electoral defeat. Three of them immediately. In PO, it also coincided
with the party’s electoral calendar. All parties saw changes in the balance of power
within party structures. After the defeats, politicians other than those who had stood in
the shadows so far, and who had a rather moderate influence on the party, came to the
fore. This usually entailed significant changes in the balance of power and the influence
of intra-party factions on the party.
Table 2: Changes within the political parties, IPD index and Index of party change (IPC)
after electoral defeat (in details) for the four Polish political parties (PiS, SLD, PO, PSL)

Political
party

Date of
adoption
of last
statute
IPD Index
before
the
defeat

Change
Party’s Change Proof
decom- of power gramme
leaderposition balance changes
ship

Structural
changes

Index
of party
change
(IPC)
after
lectoral
defeat*

PiS

2009

0.06451613

0

2

2

2

0

1.20

SLD

2012

0.29437826

2

2

2

2

1

1.80

PO

2013

0.23913043

2

0

2

0

1

1.00

PSL

2012

0.25000000

2

0

2

0

1

1.00

Source: Autors’ calculations using coding scheme of IPD by: von dem Berge et al. 2013.
* Index of party change (IPC) – from: Pacześniak et al. 2020: p.72.
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The Law and Justice party suffered its second consecutive defeat in the 2011
parliamentary elections and once again remained an opposition party with parliamentary
representation. Compared to its previous result in 2007, four years later it lost 888,461 votes
(only 4,295,016 were cast for it, a drop of 2.22%) and 9 seats (gaining 157 parliamentary
seats, against 166 in 2007). The last statute before these elections was adopted at the
PiS Congress in 2009. However, it introduced significant changes compared to the 2003
document. Not only was the rather strong position of the party leader maintained, but his
power was further strengthened, by adding some significant changes (e.g. article 19.2.), or
by indicating that it is the president who is the highest executive authority (article 15.1). In
addition, it was indicated that it is the party president who has the power to determine the
tasks and competences of the vice-presidents, the chairman of the executive committee
and the treasurer. Even before 2009, the high level of dominance of the party leader,
resulting from the statute, was noticeable, but so was his actual role in the grouping and
his influence on the party. As interviewees from the Law and Justice indicated, in 2011 the
position of the leader of the Law and Justice party not only in the 2009 statute, but also
in practice became even stronger compared to that in the earlier document (from 2003).
Virtually all matters important for the party were subject to the decision of Kaczyńki
and the headquarters (in-depth interview PiS_4). Before the 2011 elections, the level of
internal party democracy was at its lowest level - in comparison with other parties – at
0.06451613.
PiS was the only political party surveyed not to dismiss its president, Jarosław Kaczyński,
after its second consecutive defeat in the 2011 parliamentary elections, because, as
one interviewee stated: “there is only one leader in PiS. There was no discussion here.
[...] The result did not shake it” (in-depth interview PiS_1). Others emphasised that the
president “had strong opposition in the party after the lost elections” (PiS_4); “rather, no
one questioned Jarosław Kaczyński’s leadership at all, and it was beyond discussion”
(PiS_5). The events of 2010 and the plane crash in Smolensk, which resulted in the death
of the President of Poland, Lech Kaczyński, who was associated with PiS, as well as many
of the party’s key politicians, had a certain impact on PiS’s result in the election and
on the events that followed (in-depth interviews PiS_1, PiS_3). The party did not reform
its structure either. Instead, its political programme was significantly modified. Deep
changes also occurred in the internal balance of power within the party, as confirmed
by PiS politicians themselves (in-depth interview PiS_4; see Table 2). This was connected
with the departure of several important members and, at the same time, MPs from PiS
(led by Zbigniew Ziobro and Jacek Kurski) and the establishment of the party Solidarna
Polska, which was mentioned by the PiS politicians interviewed (PiS_1, PiS_2).
For SLD, the defeat in 2015 was all the more painful, because the party not only lost
votes and seats, but also the status of the parliamentary grouping. SLD ran in the elections as a part of the coalition Electoral Committee “United Left” (pl. Zjednoczona Lewica)
together with four other political parties: the Your Movement (pl. Twój Ruch), the Polish
Socialist Party (pl. Polska Partia Socjalistyczna), the Labour Union (pl. Unia Pracy), and the
Green Party (pl. Zieloni), they received 1,147,102 votes (7.55%). The electoral threshold for
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party coalitions was 8%. The scale of the failure came as a huge surprise to the politicians
of this grouping, as they themselves admit (in-depth interview SLD_2). It is interesting
that not long after the defeat, already at the SLD Convention on 12 December 2015, an
important decision was made to introduce direct election of the party chairman (in 2012
this possibility already existed, but it was not the only one). It was also quickly changed,
as early as 23 January 2016. At that time, the so-called “barons” – the heads of the party’s
regional (provincial) structures – had a strong position in the party. Maintaining the optional election by the congress was an additional strengthening of this level of the party.
At the same time, the leader’s position was further weakened in the following year after
the elections by depriving him of the actual, informal influence on the nomination of
candidates in the presidential elections and by completely transferring expresis verbis
the right to give support to the candidate for President of the Republic of Poland to the
SLD National Convention (Article 24 of the SLD Statute of 2016). But this was also the
result of the SLD’s unsuccessful presidential campaigns and elections, preceding the
parliamentary elections and the support for the criticised, non-party affiliated candidate
(Magdalena Ogórek). The SLD agree that this was also one of the reasons for their poor
result in the parliamentary elections (in-depth interviews SLD_1, SLD_2). It should be
emphasised that the SLD’s statute of 2012 introduced some of the most democratic rules
for the functioning of the party among all Polish political parties analysed in this research.
The IPD Index of the Democratic Left Alliance (SLD), according to the 2012 statute in force
at the time, reached 0.29437826. It should be emphasised that the SLD made the deepest change amongst all the political parties analysed. It changed significantly in terms
of leadership – there was a change of the leader (Leszek Miller was replaced on that
position by Włodzimierz Czarzasty). This change was also connected with a change in
the power of the most influential politicians and factions in the party. Some of them even
left the party (in-depth interview SLD_2). In addition, the party significantly modified its
programme, as well as made some adjustments to its structure, although these were
less extensive than the changes in the dimensions mentioned above.
The 2015 elections brought the PO 3,661,474 votes (24.09%) and only 138 seats, as well
as a change in status from ruling party to the largest opposition party in parliament. The
PO lost 15.09% of the vote and 69 parliamentary seats. After eight years in government,
the party’s politicians expected such result (in-depth interview PO_1). The reaction to the
defeat was a change of party leader. Ewa Kopacz resigned from her post. A year before
the election, she replaced Donald Tusk as the leader of the PO. The change after the
defeat in 2015 take place immediately, and it also coincided with the intra-party elections for the position of leader, which took place in accordance with statutory deadlines.
As a result of a vote among party members, in which 52% of eligible PO activists took
part, she was replaced as the party leader by Grzegorz Schetyna, who received as much
as 91% support. He represented the faction opposing E. Kopacz. As a result, there was
a significant change of forces within the party. The factions that had previously argued
with the previous leadership of the PO received a strong influence on power in the party,
which was also emphasised by politicians from this group in interviews (in-depth inter-
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views PO_1, PO_3). However, no changes were made in the political programme and
there was no decomposition of the party. In addition, minor changes were made in the
party’s structure. The PO recorded the lowest index of total changes after the election
defeat among the groupings analysed. The level of intra-party democracy according to
the PO statute adopted by the National Convention two years before the elections, i.e. on
23 November 2013, was then not very high, at only 0.23913043.
The defeat suffered by the fourth of the analysed parties – the PSL – may not
have been as severe as that of the SLD, but the fate of maintaining any parliamentary
representation was at stake until the end. The People’s Party only slightly exceeded
the 5% minimum threshold for political parties. This was the party’s worst result in
parliamentary elections ever. The PSL received 779,875 votes, a mere 5.13%, and 16
seats (down by 12 parliamentary seats and 3.23% of the vote on the previous election).
The PSL reacted to the defeat immediately and decisively – by changing its leader. As
a result of the urgent decision taken by the party’s General Council and under significant
pressure from the party elite (as admitted by one of the interviewees, PSL_2), burdened
by the defeat of Janusz Piechociński (as emphasised by another of the interviewed party
politicians, PSL_1) already on 7 November 20154 was replaced by Władysław Kosiniak
Kamysz. Also in 2015, supporters of the former party leader were ousted from power in
the party. Consequently, as in the PO, there was a change of forces. However, well-known
politicians maintained their influence in the party. It is worth remembering that in this
party its traditional leadership retains its dominant role (Tomczak 2013: p. 103). This is
reflected in the rather low level of the index of intra-party democracy, which is only 0.25.
The PSL did not change its programme, and the structural changes introduced after the
elections were clearly of a shallower, less radical nature compared to the changes in the
balance of power within the party (although the politicians interviewed perceived them,
PSL_1). No significant politicians or political factions left the party.

Conclusions and discussion
The research results answered all three research questions and indicated that each
of the parties that experienced a defeat made changes. All parties made changes in
terms of power balance. Three of them (PO, PSL and SLD) changed their leaders and
made slight changes in their structures. Two parties (PiS and SLD) noted the departure of
important politicians from their ranks and made significant changes in their programmes.
The highest level of reform after the defeats was observed in the two opposition parties
(SLD and PiS). The smallest changes took place in PO and PSL (half-hearted, so to
say, as deep in only two of the five dimensions and in one moderate, and none in the
others), which after the 2015 elections lost their position as ruling parties and moved to
the opposition. These results confirm the already proven rule that opposition parties are
definitely more willing to change than previously ruling parties (Margalit et al. 2021). The
4

almost immediately, as early as the 13th day after the parliamentary elections.
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answer to the question about the level of democracy within the surveyed Polish political
parties in the period 2011–2015 indicates that they were not parties with a high IPD index.
In the researched parties it ranged from the lowest in PiS (0.06451613) to the highest in
SLD (0.29437826).
However, the analysis of the correlation of the level of intra-party democracy with the
depth of changes introduced in the selected four Polish political parties does not give
a clear verification of the hypothesis posed in this article. In three of the four groupings
(PO, PSL, and SLD) there is a relationship indicated in the hypothesis: political parties
with a higher level of intra-party democracy changed more after losing elections (made
deeper changes, as evidenced by the level of the index of party change) than parties
with a lower level of this index. Among the analysed parties, the opposition SLD, with
the highest IPD, introduced the deepest changes, with an IPC of 1.80, and the smallest
– 1.00 – were the PO and PSL (two parties in government until its defeat) with the lowest
level of the index of IPD among the three indicated here. However, this regularity was not
confirmed in the case of PiS. Here, the level of intra-party democracy is the lowest, but
the corrective actions taken after the defeat in the parliamentary elections of 2011 should
be assessed as quite deep, as evidenced by the high value of the index of party change
– 1.20 (second among all analysed parties). Therefore, it should be concluded that the
hypothesis posed at the beginning of this article was only partially confirmed. Thus, there
must be additional variables that affect the making of changes in political parties. And
these may be, for example, human factors, consisting in interpretation and occurring
phenomena or suggestive narration of party elites (including the leader himself), which
may inspire changes. This is because they impose assessments, according to which
actions are then taken within political parties. In the party Law and Justice, the party
chairman enjoys very strong powers and can significantly influence the situation within
the party.
The aim of the research set out in this text has been fully achieved. However, it should
be noted that the indicated research problem requires taking into account also a qualitative analysis, apart from indicating quantitative dependencies in explaining the relationship. For example, to explain and understand the case of the party Law and Justice, the
party leader was not dismissed from his office after the electoral defeat, because his
strong position in the party was important, as well as the events of a year ago and the
Polish presidential plane’s crash in Smolensk. The framework of this study does not allow
for such detailed analysis, but it may become a starting point for further studies.
In subsequent studies it would also be worthwhile to examine how the level of intraparty democracy changed after the electoral defeats and the corrective measures taken.
This study could equally be extended to other political parties from the Central Eastern
Europe to make possible the indication of the regularities between the level of intraparty democracy and reactions to defeats in parties in this region, or more broadly to
include also parties from the Western European countries in such studies. Such a broad
comparative analysis could reveal the prevalence of certain correlations.
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Abstract
The weak and strong sustainable development models are analysed in this paper. The emergence
of weak and strong models of sustainable development, the bases and principles that distinguish
them from each other, as well as the arguments of the supporters of these approaches are studied.
It is noted in this paper that, believing that there can be a smooth replacement of resources, the
weak sustainability approach does not see any environmental threat to economic growth. The
disadvantage of this approach is that it does not take into account the fact that human life would
be unstable if the basic natural resources were depleted without any compensation. From this
viewpoint, the arguments of the strong sustainability approach are considered more realistic and
accepted as more attractive. A strong approach to sustainable development, which is a more cautious approach to economic growth, emphasises that sustainable development can be achieved
through environmental responsibility. Ensuring environmental responsibility is presented as one of
the important conditions for economic expediency and social solidarity. Strong sustainability model
opposes the possibility that human capital can be replaced by natural capital. Analysing the positions of those scientists, who support strong sustainability, it is concluded that the replacement
of development characterised by quantitative growth with qualitative sustainable development to
increase welfare is one of the important principles of strong sustainable development.
Keywords: sustainable development models, generations, natural capital, man-made capital,
genuine savings, strong sustainability, weak sustainability.

Analiza modeli słabego i silnego zrównoważonego rozwoju
Streszczenie
W niniejszym eseju przeanalizowano tzw. modele „słabego” i „silnego” zrównoważonego rozwoju.
Przede wszystkim, autor przedstawia i analizuje pojawianie się „słabych” i „silnych” modeli, podstawy
i zasady, które je od siebie odróżniają, a także argumenty zwolenników tych dwóch podejść do
zrównoważonego rozwoju. W opracowaniu zauważono, iż wierząc, że wymiana zasobów może
odbywać się płynnie, podejście „słabej trwałości” nie widzi żadnego zagrożenia środowiskowego
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w przypadku wzrostu gospodarczego. Wadą tego podejścia jest to, iż nie uwzględnia faktu, że życie
ludzkie byłoby niestabilne, gdyby podstawowe zasoby naturalne zostały wyczerpane bez jakiejkolwiek rekompensaty. Z tego punktu widzenia argumenty podejścia opartego na „silnej trwałości”,
które są przeciwieństwem „słabego” podejścia i są uważane za bardziej realistyczne, są akceptowane jako bardziej atrakcyjne. Model „silnej trwałości”, który jest ostrożniejszym podejściem do wzrostu
gospodarczego, podkreśla, że zrównoważony rozwój można osiągnąć poprzez odpowiedzialność
za środowisko. Zapewnienie odpowiedzialności za środowisko przedstawia się jako jeden z ważnych warunków opłacalności ekonomicznej i solidarności społecznej. „Silny model” zrównoważonego rozwoju przeciwstawia się możliwości zastąpienia kapitału ludzkiego przez kapitał naturalny.
Analizując stanowiska zwolenników „silnej trwałości”, można stwierdzić, że zastępowanie rozwoju
charakteryzującego się wzrostem ilościowym przez trwały rozwój jakościowy w celu zwiększenia
dobrobytu jest jedną z ważnych zasad „silnego” zrównoważonego rozwoju.
Słowa kluczowe: modele zrównoważonego rozwoju, pokolenia, zrównoważony rozwój, kapitał
naturalny, kapitał wytworzony przez człowieka, silna trwałość, słaba trwałość.

Weak sustainable development
The origin of the concept of weak sustainability is related to the theory of neoclassical
economic development. The methodological features of the concept were created by
Solow (see: Solow 1999).
Weak sustainability approaches justify the fact that as an anthropocentric approach
for man-made capital is more important than natural capital. Therefore, environmental
pollution by generations, where physical capital exists (such as cars, factories and
harbours or consumption of non-renewable sources), should not be considered as
a problem. It can be concluded that as long as natural capital becomes man-made
production, there is no threat to sustainability.
An indicator that can be used to measure weak sustainability has been proposed by
Pearce and Atkinson (1993). This indicator represents a measure based on the neoclassical
saving by excluding the depreciation of man-made capital and natural capital from the
resources of a country. This indicator, later called the genuine savings by Hamilton (1994),
can be defined in the following format:

Here, depreciation values of man-made production and natural capital are represented
by 𝑍 - genuine savings, 𝑌- national income, 𝛿𝑀- and 𝛿𝑁 show depreciation values of manmade production and natural capital. If this weak sustainability index shown in the equation
above is greater than zero, we can say that weak sustainability is valid for the correspond-
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ing economy. The World Bank has adopted this indicator to measure sustainability and has
begun to publish calculations of actual savings for certain regions of the world.
Weak sustainability approach has been widely criticised by the environmental
economy because of the fundamental assumption that technological capital can replace
natural capital. In addition, the aforementioned sustainability index proposed by Pearce
and Atkinson has been criticised by many other scholars. One of the most of these
criticisms deserving attention is that according to the aforementioned equation, Nauru,
the Pacific Ocean island country, is the most sustainable country where 80% of its natural
environment has been destroyed by mining for nearly a hundred years extraction of rich
phosphate sources.
Using the index proposed by Pearce and Atkinson (1993), researchers Ayres et al.
(1998), Martínez-Alier (1995), and Cabeza Gutes (1996) said that industrialised North
countries can be regarded as countries with high levels of sustainability, although they
have destroyed a significant portion of their natural resources in the past. Gowdy and
O’Hara (1997) have criticised the view that ecosystems and extinction of species or
depletion of fossil fuel do not contradict sustainability, while maintaining the criteria for
weak sustainable development.
According to the idea of weak sustainable development, despite certain restrictions,
growth is a key tool in providing and maintaining the quality of the environment. This
approach, which is consistent with the Brundtland Report,1 offers bigger growth for all
industrialised and developing countries. The weak sustainability approach coincides with
the Kuznets curve hypothesis promoted in the neoclassical economy (see more: Kuznets
1955). Accordingly, economic growth provides resources to help solution of environmental problems and, thus, improves quality through ecological regulation and growth.
Believing that exchange between sources can be made smoothly, without a problem,
a weak sustainability approach sees no environmental threat to the endless continuation
of economic growth. According to this approach the technological and natural capital
that makes up the capital fund, can be easily exchanged with each other, and the total
capital fund should be maintained.
Taken into account the gross exploitation of resources today, implementation of
a weak sustainable development approach first of all, can be an important step. At least,
it recognizes the limitations of growth and the necessity to save certain capital for future
without consuming it. However, the disadvantage of this approach is that it does not
take into account the fact that human life would be unstable if natural resources were
depleted without any replacement. So, in this case, the man-made capital cannot help.
Taken into account the current situation in the world, it is believed that a development
must be ensured for environmental responsibility that does not affect the services provided
by the ecosystem. From this viewpoint, arguments for a strong sustainability approach,
which is opposite to this approach, are more real, and accepted as more attractive.
1

Report is also called Our Common Future, publication released in 1987 by the World Commission on
Environment and Development (WCED) that introduced the concept of sustainable development and
described how it could be achieved.
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Strong sustainable development
A strong sustainable development approach, which is a more cautious approach
to the limits of economic growth, emphasises that sustainable development can be
achieved by environmental responsibility. Ensuring environmental responsibility is seen
as one of the most important prerequisites for economic expediency and social solidarity.
A strong sustainability approach argues that technological and natural capital cannot
be completely interchangeable and, to some extent, are mutually complementary.
According to this approach, there is no substitute for natural capital, and natural capital
has become a limiting element of economic activity today. This approach accepted
by most environmental economists is based primarily on ensuring environmental
sustainability.
The difference between strong and weak sustainability was first suggested by Pearce,
Markandya and Barbier (see: Pearce at al. 1989). The difference between strong and weak
sustainability has been made even clearer with contributions by Turner and Pearce (1992)
and has been increasingly accepted by ecological scientists in response to the idea of
sustainability in neoclassical ecological literature.
The concept of strong sustainability is based on the concept of environmental
economists living in a world, where people have absolute biophysical boundaries.
The natural consequence of this notion is that the environmental economy, which is
different from the other types of capital: physical capital (K), human capital (H) and social
capital (SC). Accordingly, natural capital is primarily a life support system for living beings
on earth.
Along with providing with food, drinking water and other renewable sources for living
beings, ecosystems also carry vital functions such as heritage information protection, soil
protection and restoration, water circulation, conversion of organic and mineral nutrients,
filtration of polluters and absorption of plants, the absorption and assimilation of crops.
Thus, ecosystems and biodiversity reveal a multifunctional framework in terms of shape
and scope that other types of capital do not possess.
Secondly, the fact that irreversibility or almost impossibility of irreversibility of natural
capital (quasi-irreversibility) should also be taken into account. Some types of natural
capital cannot be reconstructed after the destruction. However, human can reproduced
man-made capital if it is destroyed. Neumayer (1999), while giving ozone depletion and
global warming almost as an example of irreversibility, gives the loss of biodiversity as an
example of irreversibility. When the ozone layer and climate are allowed to be restored –
although this process takes time when viewed from the viewpoint of a human life (Ayres
et al. 1998). – they will be able to return to their former states.
Due to the above-mentioned features of natural capital, strong sustainability goes
against the likelihood that human capital can be replaced by natural capital. Human
capital and man-made capital, various forms of natural capital (eg: copper-aluminum)
can be significant substitutes for renewable and non-renewable natural capital. However,
natural capital supplements man-made production, because it provides raw materials
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and energy for production and absorbs waste produced by human capital. Therefore, it is
important to keep reserves for different types of capital separately. In this respect, strong
sustainability is defined as follows (Markandya et al. 2002):

𝐾̇≥0, H ≥0, 𝑆𝐶̇≥0, 𝑁̇≥0.

There are two different opinions regarding a strong sustainability approach in the
relevant literature. The first of these interpretations; the sum total costs of both technological and natural capital and the total cost of natural capital should be at least constant.
According to this interpretation, strong sustainability includes weak sustainability. In
addition, it is necessary to invest in natural capital again to develop renewable sources
of income from the use of non-renewable sources in order to keep the total value of
natural capital reserves stable. These interpretations can be seen in the shadow project
approach proposed by Pearce et al. (1990). This approach, based on cost-benefit analysis, requires that the environmental impact of the projects should be implemented is less
than the environmental value of the shadow projects that will be used to compensate the
damage caused by these projects.
The second interpretation of strong sustainability is that the irreplaceable natural capital
should be achieved by conserving the stock as a physical reserve, not as a monetary value.
According to Hicks’ definition, income is a constant consumption (see: Hicks 1946: p.172).
However, the consumption based on the destruction of natural capital should not be called
income, because the consumption of natural capital is, in fact, a negative investment. If so,
the recovery capacity should not be exceeded if flows from this natural capital fund are
used. Thus, the ecological functions of natural capital will not be violated. An extension
of this interpretation is suggested as the notion of critical natural capital (CNC). Ekins et al.
(2003), based on environmental assets to identify sensitive natural capital, revealed three
criteria based on a 1952 study by Ciriacy-Wantrup. These environmental assets are defined
by the elegant natural capital that cannot be substituted by welfare ensurance, which is
irreversible and its loss causes other large-scale losses.
Daly (1991) proposes a programme consisting of four items for strong sustainability.
The first item is the current volume set by an economy as a measure of metabolism,
which must be limited by the world’s carrying capacity; the second item should not only
increase quantities of technological advancements, but also ensure efficient growth;
the third one, which is the rate of renewable sources collection, should not exceed
the renewal rate; and waste disposal should not exceed the environmental absorption
capacity. According to the last statement, non-renewable natural resources should not
be consumed faster than the rate at which renewable substitutes are created.

Conclusions
Weak and strong sustainability approaches are the continuation of the ongoing
debate over the link between economic growth and the environment. The common point
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of approaches that aim to sustainable development is to explore what needs to be done
to improve people’s well-being over the long term. As the underlying arguments of these
approaches differ, action proposals change as well. Proponents of weak sustainability, in
favour of growth policies, argued that growth is indispensable in solution of environmental
problems. They believe that technological development, as well as natural and human
production, will not be depleted of resources and will continue to grow steadily, thanks
to capital capability and people’s ability to solve problems.
Those scientists, who support strong sustainability, claim that development has its
limits. According to them, limited growth is essential to meet the basic needs of people
in the world. At the same time, the replacement of development characterised by quantitative growth and qualitative sustainable development to improve welfare, is also an
important principle of strong sustainable development.
If a weak sustainability approach continues to see growth as a way out of problems,
supporters of strong sustainability often argue that economic growth should be stopped
after a certain point, e.g. “sustainable economies”. In addition, another group defends strong
sustainable development while supporting limited substitution, and while offering continued
development by different measures they defend the position of weak sustainability supporters.
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The author of the reviewed monograph, Giovanni Zaccaroni, is a lawyer, university
lecturer, and researcher, although he has also practised law in law firms. He earned his
master’s degree at the King’s College London and obtained his Joint Ph.D. from the University
of Bologna and the University of Strasbourg. He has been a trainee at the Legal Service of the
European Commission and the Court of Justice of the EU. He has conducted research at the
University of Luxembourg and Dublin City University. He currently works as a researcher and
lecturer in European Law at the University of Malta. His research interests include EU law, in
particular EU constitutional law, fundamental rights, and anti-discrimination law.
The reviewed monograph entitled Equality and Non-Discrimination in the EU. The
Foundations of the EU Legal Order was published by Edward Elgar Publishing as a part of
the Elgar Studies in European Law and Policy series. The context of the book’s creation, it
seems, is the author’s personal interest in the issues analysed. Recently, there have been
no special circumstances in the development of EU equality and anti-discrimination law to
warrant a publication, unless we consider, as some scholars do (e.g., Sophie Jacquot), that
its slowdown provides a reason to address the matter. The author himself did not outline
the context of his considerations. The main research issue tackled in the monograph is
formulated in the form of the following question: can equality and non-discrimination be
considered as fundamental part of the EU legal order? While posing the problem this way
is correct, the concept of the “fundamental part” was not operationalised using detailed
research questions. These questions were substituted, it seems, by the manner in which
the author conceptualises equality. For the purpose of analysis, the author distinguished
three dimensions of equality under EU law: equality as a value, equality as a principle,
and equality as a right. In answering the main research question, the author analysed the
place and meaning within the EU legal order of each of the three dimensions of equality
as well as the interaction between them. It is worth adding that the distinction between
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these three dimensions, and especially their detailed analysis, is the author’s original
contribution to equality research, since the literature typically overlooks the difference
between them and uses them interchangeably.
Although distinguishing the dimensions of equality mentioned above is useful for
analytical purposes, the analyses in the book reveal one methodological weakness. The
issue is the lack of conceptualisation of the concepts of value, principle, and right. The
author does not actually explain these concepts, or if he does, it is very perfunctory.
Hence, when reading the book, one must rely on the own intuition as to how these terms
should be understood. It should be noted, however, that the author is very consistent in
the execution of the purpose of his research. Referencing the central research problem
is evident in every chapter and many subsections.
The book consists of a table of contents, acknowledgements, list of abbreviations,
introduction, three chapters (each devoted to a different dimension of equality), conclusion,
bibliography, and index of terms, names, and surnames. In the chapter on the first
dimension of equality, the author argues that the importance of equality as a value stems
from its influence on the design of many EU policies. Equality owes this influence to the
judgments of the Court of Justice of the EU, which has been creative in protecting victims
of discrimination (e.g., by comparing their case to a hypothetical situation), and to the
activities of other EU institutions, which are trying to promote equality in ever new areas.
An interesting and convincing argument of the author is the thesis that equality constitutes
a link between the economic and social dimensions. It combines them into a coherent
whole. In the first dimension, it enables different actors to function within the internal
market. In the second dimension, it provides access to specific goods (e.g., services, social
security, paid vacations). A third argument for the thesis of the fundamental importance of
equality as a value is that it would be impossible to develop European integration on the
basis of equal rights for all members of the European community without recognising that
they are equal. The first two arguments point to the functional relevance of equality (impact
on community policies, bringing two dimensions together), while the third argument
demonstrates relevance to the essence of things, specifically the essence of EU citizenship.
In the next chapter, the author argues that the importance of equality as a principle is that
it can be invoked before national and European courts as a source of rights and obligations
for the individual, when it is not possible to apply primary and secondary law and to resort
to national law in conformity with EU law. The author emphasises that it is an autonomous
source, i.e., it does not require the citation of treaties or EU secondary legislation. These
rights and obligations refer specifically to non-discrimination on the basis of sex, gender,
nationality, age, sexual orientation, race, disability, and religion. Taken together with those
arising under primary and secondary EU law, they can gain an advantage over competing
obligations. However, according to the author, the most important argument indicating that
equality as a principle is a fundamental part of the EU legal order is its role in promoting and
accompanying the integration of the EU’s economic and social objectives. In support of this
thesis, the author cites the 1976 Defrenne II judgment of the Court of Justice of the EU, in which
the Court interpreted Article 119 of the EEC Treaty, stating that the principle of equal pay is
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a cornerstone of the Community, because it simultaneously addresses both its economic
and social objectives. It should be noted that, while the argument for the principle of equality
as an independent source of rights and obligations has been supported by extensive legal
analyses, the author has devoted relatively little space to analyses supporting the argument
for promoting and integrating economic and social objectives.
In the chapter on equality as a right, the author argues that the importance of
equality as a right is demonstrated by the number of legal acts (notably, the Charter of
Fundamental Rights and secondary law) in which this dimension of equality is present.
Furthermore, the importance of equality as a right is that its role is to balance fundamental
rights. In practice, this balancing is done through the activities of the Court of Justice of
the EU. The Court’s balancing has tended to follow two directions: the first relates to
the balance between fundamental rights and economic freedoms (which are sometimes
also counted as fundamental rights), and the second concerns the balance between
competing fundamental rights. The author’s argument is compelling and supported
by evidence. The author came to these conclusions as a result of the analysis of the
Court’s judgments relating to freedom of expression, freedom to conduct a business,
religious autonomy, and religious freedom. Furthermore, the author notes that the Court
has tried to reconcile the role of equality as a principle and equality as a right. The author
concludes that, as in the previous chapter, equality (in this case understood as a right)
links competing economic interests and social integration.
If one wanted to define what is the most important idea contained in the reviewed
book, it would be that the importance of equality in the EU legal order lies in the fact that
it helps to overcome the dualism of “economic” and “social” Europe, thus contributing to
a fuller integration of the EU on legal grounds.
The book’s weaknesses include the methodological shortcomings mentioned above,
while its strengths lie in its ability to capture certain regularities in a very broad and complex area of EU equality and anti-discrimination legislation.
The book can be recommended to all who are involved in European studies, especially lawyers and political scientists. It will certainly broaden their understanding of the
role and importance of EU legislation on equality and anti-discrimination.
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On the 4th and 5th of March 2021 the International Association of Constitutional Law (IACL), Gender
Equality Research Institute, scientific journal ”Przegląd Europejski”, AEQUITAS and The European
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Główne wystąpienie na międzynarodowej konferencji
International Conference on Comparative Legal Review
and the Judicial Protection of Gender Equality, 4-5 marca 2021
Streszczenie
W dniach 4-5 marca 2021 stowarzyszenie International Association of Constitutional Law (IACL),
Gender Equality Research Institute, czasopismo naukowe ”Przegląd Europejski”, AEQUITAS oraz
European Law Student`s Association w Ljubljanie zorganizowały International Conference on Comparative Legal Review and the Judicial Protection of Gender Equality. ”Przegląd Europejski” publikuje
w niniejszym numerze artykuły związane z tą ważną tematyką oraz tekst wystąpienia Pani Prezydent
stowarzyszenia IACL, prof. Adrienne Stone, Redmond Barry Distinguished Professor, Melbourne Law
School Uniwersytetu w Melburnie z Australii.
Słowa kluczowe: równouprawnienie, prawo konstytucyjne, prawa człowieka

As a President of the International Association of Constitutional Law (IACL-AIDC),
I was so pleased to receive the invitation and the opportunity to take part in International
Conference on Comparative Legal Review and the Judicial Protection of Gender Equality.
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Gender equality, and specifically its constitutional dimensions, are matters very close to
my heart. More to the point, International Association of Constitutional Law recognises
these issues as a central to the achievement of constitutional justice globally.
For more than 30 years, the IACL-AIDC has provided a forum for constitutionalists
worldwide to exchange ideas and increase understanding of constitutionalism. Its
overriding objective is to cooperate and work for the implementation of the aims of the
Charter of the United Nations, and the Universal Declaration of Human Rights. Gender
justice is a critical part of this mission, and it requires some out-of-the-box thinking.
Constitutions are fundamental to the achievement of justice. They are the foundational
laws of our societies. They structure our legal systems, and through their enormous
symbolic power, they shape our cultures. Yet, in most times, and in most places, the
story of the constitution is a story of exclusion. Historically, women have not been part
of constitution making processes. In Australia, I live under a constitution drafted more
than 100 years ago entirely by men. Women have not, by and large, been part of the
judiciaries that interpret and apply constitutions. They have even been in the minority,
or even excluded from the scholarly communities that form the important critical view
on constitutionalism. Thus, in so far as constitutions structure our legal systems, build
and reflect our cultures, all too often and all too consistently they reflect a structure and
culture of gendered hierarchy.
However, at the same time, there is a proud history of constitutional scholarship that
challenges this gendered status quo. Perhaps most important in constitutional terms
is the development of ideas of substantive equality. That is, a conception of equality
that focusses on how women’s lives are really lived, and how they actually experience
relationship to others rather than on formal notions of equal treatment. Along with this
idea has come much improved understanding of how constitutional structures constitute
that inequality.
In one of my fields of research, in free expression, it is feminist scholars who have
shown how it is possible for speech to silence and exclude. And they have shown how
women’s subordination is constituted by expression. This critical scholarship has been
done with a sense of urgency. Far from armchair criticism of the ivory tower, these
scholars have sought to change the world for the better in their own lifetimes. There are
few instances of practical impact of constitutional scholarship more significant than the
work of feminist scholars of constitutionalism. I am thinking particular of the relentless
advocacy of the idea of substantive equality by Catharine MacKinnon and others. Formal
conceptions of equality continue to dominate in some places. However, the idea of
substantive equality has had a massive impact especially in the constitutional law of
South Africa, Colombia and Canada, which in turn are influential in the rest of the world.
I would like to impress that feminists have a proud heritage in constitutional law and
scholarship. Feminist scholars and activists have the capacity to produce real change in
own lifetimes. I realise that we are now living in ever more difficult times. The depressing
and even frightening rise of populism and crumbling of democracy seems to be bringing
with it a reactionary politics, threatening women’s equality in everything from their
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reproductive to their democratic rights. I also acknowledge that these problems are
compounded by the circumstances of the pandemic.
Our joint task as feminist scholars of constitutional law is, therefore, as urgent as ever.
In this your colleagues – whether they are close to you or are across the globe – are your
most important sources support. Real change requires networks of women – critical,
intellectually fearless, determined – who support each other. That is our best hope that
the project of constitutional justice will continue to address its gendered dimensions.
This conference, with its diversity of papers and many brilliant speakers is heartening
sight in these difficult times.
Let me conclude by saying that I hope that the IACL-AIDC will continue to be a forum
for the pursuit of these ideals and that you will all consider engaging with it. As an
Association we aim to achieve gender equality in our own institutional structures. I am
very proud to be only the second woman President of the IACL-AIDC and very happy that
my leadership of the IACL-AIDC is not in the least an anomaly. Our Secretary-General
and our First Vice President are also women as are a number of our Vice-Presidents
are senior women scholars. We seek gender equality in all our activities, and we aim to
provide a welcoming and inclusive environment for everyone. I encourage you to engage
with the IACL-AIDC1 as you pursue your commitment to scholarship, to gender justice.
I would like especially to mention the Research Group on Gender and Constitutions2 that
is convened by under our auspices. In addition, I hope that you will consider membership
of the Association3 and attending our World Congress in South Africa in 2022. Finally, you
can engage with a wonderful community of scholars through our blog.4
Congratulations on this wonderful initiative.
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