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Wojciech Bańczyk

Jagiellonian University
ORCID: 0000-0003-0226-3325

THE ENTAILED ESTATE IN POLISH LAW
FROM LATE 15TH TO THE 20TH CENTURY:
EXCEPTION FROM GENERAL SUCCESSION LAW
AND PERPETUATION OF ESTATE1

The usefulness of studying history of law has often been questioned. Particularly, the discrepancy has been pointed to between the tendency to utilise legal
studies as a preparation to undertake legal profession (which diminishes the role
of history, philosophy, or theory of law), and willingness to provide students of
law with overall knowledge. In connection with this, the Polish legal doctrine of
the turn of the 20th and 21st centuries presented numerous important arguments
proving the necessity to teach and investigate the history of law as a way to the
proper understanding of the modern law.
Such opinions prompted the research presented in this article, which aims at
presenting the entailed estate2 in the Polish law from late 15th to 20th century as an
institution worth analysis. Although the entailed estate as such has no immediate
successor, it does not mean that the problems similar to those solved with the use
of this institution no longer exist. It could be even stated that the peculiarity of the
current socio-economic situation makes those problems even more topical.
1
The article is part of research within the project Question of monopoly of the inheritance
law on the formation of the post-mortal succession – about “inheritance law without inheritance”
in a comparative perspective, financed by National Science Centre (Narodowe Centrum Nauki,
NCN) in Kraków (Poland), fund No. 2017/25/N/HS5/00934.
2
From the perspective of time and place of functioning of the institution, the factually alike
institutions were named as family fideicomissum, fiduciary substitution, majorat, or primogeniture, see K. Sójka-Zielińska, Fideikomisy familijne w prawie pruskim w XIX wieku i początkach
wieku XX, Warszawa 1962, p. 8. Cf. M. Kozaczka, Ordynacja zamojska 1919-1945, Lublin 2003,
p. 108; and A. Mełeń, Ordynacje w dawnej Polsce, „Pamiętnik Historyczno-Prawny” 1929, Vol. 7, issue 2, p. 44, who indicate the institution of seniority, alike to majorat and primogeniture. Cf. also other
foreign law institutions enumerated by K. Sójka-Zielińska, Fideikomisy…, pp. 16-23. This article
uses the notion of entailed estate (ordynacja in Polish) when referring to the Polish law institution,
and family fideicomissum when referring to the institution in general.
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1. LEGAL CONCEPT OF THE ENTAILED ESTATE
Entailed estate was a significant institution of the old-Polish law, which aimed
to solve the problem of dissolution (dismemberment) of the family estate by means
of inheritance (and division between heirs), or sale-out (by the successors willing
to gain immediate profit). On the territories of Poland the institution was in force
from the late 15th century up to the times of the land reform of 1944. It was based
on the Roman law framework (mostly fideicomissum), which was complemented
with the Germanic concept of family estates3.
Among numerous Polish entailed estates4, special attention shall be paid to
the 1589 estate of family Zamoyski5 as the biggest6 and the one whose functioning
has been the subject of the most thorough research7. At the same time, it was not
the oldest one – it was established only after other significant entailed estates, i.e.
those of the families Tarnowski (later Jarosławski, in 1471), Lubrański (in 1518),
and Radziwiłł (in 1579)8. Thus, Zamoyski estate was capable to adopt the experience of its predecessors9.
3
K. Sójka-Zielińska, Fideikomisy…, pp. 33-36; at the same time it is stated a little differently
(that it was partly based on the ancient Roman legal concepts of the late classical period, as well
as on late-medieval European law) by A. Mełeń, Ordynacje…, p. 55; only about Spanish origin,
M. Dróżdż-Szczybera, Ordynacje rodowe w XIX i pierwszej połowie XX w. Wielkie posiadłości
ziemskie i ich kształt prawno-organizacyjny w Polsce porozbiorowej na przykładzie ordynacji łańcuckiej, Kraków 1998, p. 5; G. Jędrejek, Regulacje prawne dotyczące Ordynacji Zamojskiej, „Roczniki Nauk Prawnych” 2012, Vol. 22, issue 3, p. 8; H. Świątkowski, Ordynacje familijne.
Zarys historyczno-prawny, „Głos Sądownictwa” 1937, issue 5, p. 378; T. Zielińska, Ordynacje
w dawnej Polsce, „Przegląd Historyczny” 1977, Vol. 68, issue 1, p. 18 (while K. Sójka-Zielińska,
Fideikomisy…, pp. 48-50, recalls Spanish origin only as an incentive for development and popularity); only about Roman origin – S. Płaza, Historia prawa w Polsce na tle porównawczym, I: X-XVIII
w., Kraków 1997, p. 280; only about Western origin – J. Bardach, Historia państwa i prawa Polski,
Vol. II, Warszawa 1966, p. 289.
4
In this article the specificity of the entailed estate will be, therefore, described either based
on generalisations, or exemplified by the Zamoyski entailed estate. In case any other entailed estate is subject to analysis, it will be specifically mentioned.
5
See the content of the estate act – Statuta Ordynacyi Zamoyskiej, Warszawa 1902, pp. 11-30.
6
M. Kozaczka, Ordynacja…, p. 163; H. Świątkowski, Ordynacje…, p. 385. The fact that it
was only one of the biggest, but without mentioning which one was the biggest, was pointed out
by M. Kowalski, Państwo magnackie w strukturach polityczno-administracyjnych Rzeczpospolitej
Szlacheckiej na przykładzie Ordynacji Zamojskiej, „Przegląd Geograficzny” 2009, issue 81, p. 174.
7
See e.g. G. Jędrejek, Regulacje…, M. Kowalski, Państwo…, R. Orłowski, Ordynacja Zamojska, (in:) K. Myśliński, (ed.), Zamość i Zamojszczyzna w dziejach i kulturze polskiej, Zamość 1969;
R. Orłowski, Szkice z dziejów Ordynacji Zamojskiej w XVIII wieku, Zamość 2011.
8
K. Kościński, Polskie ordynacje i związki rodzinne ze szczególnym uwzględnieniem ordynacyi
Książąt Sułkowskich, Poznań 1906, pp. 3-10. The fact that the Radziwiłł entailed estate was the first
one is mentioned by both M. Kozaczka, Ordynacja…, p. 10; and T. Zielińska, Ordynacje…, p. 19.
However, A. Mełeń, Ordynacje…, pp. 8-9, claims that the Radziwiłł entailed estate was only the
first permanent one.
9
M. Kowalski, Państwo…, p. 182.
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Entailed estates were created by the landowning nobles, usually hailing from
among the young and rich nobility10. Most often they belonged to the families
enjoying significant political influence11.
The typical consequence of the entailed estate’s formation extended to the
exclusion of the organised part of the estate from the subjection to general principles of civil law. Such operation made the estate inalienable, unburdenable, and
indivisible – which was supposed to ensure its perpetuation in an unchanged
shape. Not only the inter vivos limitations on alienation were imposed (and
extended to the prohibition to alienate even the smallest part of the estate, while
their lease appeared as quite doubtful12), but also succession mortis causa was
subject to specific regulation.
Entailed estates, like the above mentioned, were created by an one-sided, inter
vivos, legal act of the founder13 upon acceptance of the Parliament14. The demand
of the latter resulted from the fact that the entailed estate explicitly opposed the
general law15. Thus, instead of intestate succession (in the old-Polish customary
law by sons), in equal parts16, the succession of estate favoured one man only17, the
oldest descendant of the founder, in the oldest line and of nearest proximity18, who
became the entailed estate holder (in Polish – ordynat). This concept of estabJ. Bardach, Historia…, Vol. II, p. 289.
K. Kościński, Polskie ordynacje…, pp. 4, 12, proves this by the example of the Jarosławski
or the Myszkowski (Pińczowska) entailed estates; similiarly M. Kowalski, Państwo…, p. 177, connects entailed estates with magnates. See also T. Zielińska, Ordynacje…, p. 27, who extends this
argument, showing that in old-Poland the institution was adopted differently than in the countries
of its origin, where it served even the poor nobility.
12
A. Mełeń, Ordynacje…, s. 39.
13
K. Sójka-Zielińska, Fideikomisy…, pp. 10, 29-30, underlines the character of a founding act
as founder’s inter vivos act, and neither the benefit in favor of the third person, nor the last will.
14
The acceptance, according to A. Mełeń, Ordynacje…, pp. 22-23 and H. Świątkowski, Ordynacje…, p. 380, contains both permission to exclude the validity of general rules to the estate in
the founding act, and subsequent confirmation of the already established entailed estate (but both
may take place after that). Further clarification by H. Świątkowski, Ordynacje…, p. 380, refers to
the scope of permission as delineating the possible future changes of the entailed estate act. The
possibility to indirectly accept the entailed estate, e.g. by demanding the military support from the
estate, is, at the same time, pointed out by A. Mełeń, Ordynacje…, pp. 29-32, who also argues that
entailed estates could not have been accepted, when they were functioning irresistibly, e.g. when
the founders and the holders had one son only.
15
A. Mełeń, Ordynacje…, p. 22; S. Płaza, Historia…, p. 280.
16
J. Bardach, Historia państwa i prawa Polski, Vol. I, Warszawa 1964, p. 304; K. Kolańczyk,
Najdawniejsze polskie prawo spadkowe, Poznań 1939, p. 15; H. Świątkowski, Ordynacje…, p. 379.
17
Female succession was, however, ensured in Sułkowski entailed estate, see K. Kościński,
Polskie ordynacje…, p. 21; and that of Łańcut, see M. Kozaczka, Ordynacja…, p. 10. See also indirect function of women, who allowed to transfer succession from the expired generation to the new
one, A. Mełeń, Ordynacje…, p. 42.
18
Statuta…, p. 25.
10
11
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lishing the succession resembles the primogeniture, and with regard to entailed
estates was in fact most often adopted19. The particularities of succession could
be, however, established otherwise, based on the principle of majorat (favouring
the oldest descendant of the founder within equal proximity; in Polish – majorat), or seniority (favouring the oldest person in family, in Polish – seniorat)20.
Regardless of the principle adopted, the entailed estate act included the detailed
description of such succession, and the conditions thereof, with consideration
of numerous scenarios. Such predictability was caused by the rationale in the
attempted permanence of their functioning, as well as by the fact that lacking
subjection to general law, the entailed estate act had the sole regulatory power
within its own succession21
Further requirements, which must have been met by the estate holder, were
e.g. the Catholic faith, lack of crimes committed or lack of mental illnes22, but
usually not age23. Also the estate holder had to swear an oath24.
Eventually, the subsequent entailed estate holder became the owner of the
estate as understood by the property law, and the family was vested with neither controlling right, nor direct ownership (dominium directum)25, as according to Austrian Allgemeines bürgerliches Gesetzbuch or Prussian Allgemeines
Landrecht26. The legal situation of the holder was, however, only partly privileged over his family members27. This in particular regards the prohibition from
alienating or burdening the estate (and eventually the obligation to maintain the
substance of the wealth to the further descendants), while the entailed estate act
explicitly regulated the way to dispose of the estate’s benefits for the needs of its

19
Statuta…, p. 25; J. Bardach, Historia…, Vol. II, p. 289; R. Orłowski, Ordynacja…, p. 105;
S. Płaza, Historia…, p. 280; H. Świątkowski, Ordynacje…, p. 380; T. Zielińska, Ordynacje…, s. 17.
Similarly A. Mełeń, Ordynacje…, p. 20; W. Uruszczak, Historia państwa i prawa polskiego.
Tom 1 (996-1795), Warszawa 2013, p. 313, who both claim that it takes place always, however the
prior, on p. 44, also enumerates other possibilites.
20
M. Kozaczka, Ordynacja…, p. 108; A. Mełeń, Ordynacje…, p. 44.
21
A. Mełeń, Ordynacje…, p. 24.
22
A. Mełeń, Ordynacje…, pp. 52-53, who refers to the improper behaviour of the holder as
illegal from the perspective of the entailed estate act, and thus leading to revocation of such holder;
otherwise losing mental health resulted only in establishment of a curator.
23
This is stated together with addition as to creation of a curator, A. Mełeń, Ordynacje…,
pp. 45-46.
24
Ibidem, pp. 50-51.
25
Ibidem, p. 36; S. Płaza, Historia…, p. 280; H. Świątkowski, Ordynacje…, p. 380; similiarly
as to conclusion, M. Dróżdż-Szczybera, Ordynacje…, p. 7.
26
K. Sójka-Zielińska, Fideikomisy…, pp. 27-28.
27
T. Zielińska, Ordynacje…, p. 27; similarly as to conclusion, M. Dróżdż-Szczybera, Ordynacje…, p. 7.
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holder28. Then, the holder could not have even managed the estate freely – also
the methods of management of the estate were enacted29. Additionally, further
obligations were imposed on the holder – e.g. to support other relatives in a form
of quasi-alimony, to gain education (which was supposed to lead to better management30), or to bear the predecessors’ surname31.
The male relatives of the holder (e.g. other sons of the predecessor) either
inherited the estate outside entailed estate, or were vested with right to payments
from the revenues of the entailed estate. The female relatives, otherwise, could
have also obtained dower32 .
The practical performance of the principles of the entailed estate was factually protected by the possibility to revoke the holder, who disobeyed them33. Additionally, the legal acts against the estate act were null and void34, while the losses
resulting therefrom were subject to damages claims against the ex-holder and his
private property (outside entailed estate)35.
Additionally, it could be concluded that entailed estates involve a certain mysticism. At first, it can be traced back to the transformation of the individual property into the sui generis common, multi-generational estate36. Secondly, each and
every holder seems to be a true successor of the founder and the executor of his
will, regardless of the current intents, which is, however, a theory difficult to be
dogmatically proven37.
It was usually deemed unnecessary to regulate the dissolution of the entailed
estate, as it was supposed to function forever, thus expanded scenarios of succession were proposed instead. Sometimes it was, however, included, based on the
possibility that the family ceases to exist. Then, the Ostrogski entailed estate act
28
It is pointed out by T. Zielińska, Ordynacje…, p. 24-25, who reflects on the conflict between
the current needs of the holder and the need to perpetuate the prominence of the family; the solution in favor of the latter threatens the financial stability of the holder, who may not dispose of his
primary wealth and is bound by the estate act.
29
A. Mełeń, Ordynacje…, p. 50. At the same time, R. Orłowski, Szkice…, p. 35-36, points out
that in the 18th century the management of the holder was replaced by a professional management,
which, however, unlike presupposed, led to the care neither of the wealth, nor of the subordinates.
30
R. Orłowski, Ordynacja…, p. 109, A. Mełeń, Ordynacje…, p. 55.
31
It is underlined by K. Kościński, Polskie ordynacje…, p. 13, and exemplified by the Myszkowski (Pińczowska) entailed estate.
32
In the Zamoyski entailed estate the sons received other wealth, and the daughters – the
dower, see Statuta…, p. 14; see also J. Bardach, Historia …, Vol. II, p. 288; A. Mełeń, Ordynacje…,
p. 55-56. Both authors indicate that this effect regarded the entail estates in general; see also
T. Zielińska, Ordynacje…, p. 27.
33
A. Mełeń, Ordynacje…, pp. 57-58.
34
Ibidem, p. 52; H. Świątkowski, Ordynacje…, p. 380.
35
A. Mełeń, Ordynacje…, pp. 52, 57.
36
K. Sójka-Zielińska, Fideikomisy…, p. 24.
37
Ibidem, pp. 93-94.
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clarified that the estate should pass to the Sovereign Military Order of Malta, while
the Sułkowski one – to the educational committee, under condition of sustained
indivisibility, and within disposal of its profits onto education of noble youth38.
Also, it is claimed that the Parliament could have dissolved the estate at any time39.
Even though on certain territories of Poland during partition (1795-1918) the
Napoleonic Code Civil was a valid law, including its Article 896 prohibiting fideicomissary substitutions, specific legislation upheld the functioning of entailed
estates40. Therefore, the old-Polish right to establish entailed estates was regarded
as a well-stablished one41.
The true dissolution of the estates took place in the 20th century42. On the territories of Poland the process began based e.g. on the 1921 bill on family good of the
former Prussian district (in Polish – ustawa o dobrach rodzinnych byłej dzielnicy
pruskiej)43 and the 1939 bill on dissolution of entailed estates (in Polish – ustawa
o znoszeniu ordynacyj rodowych)44. Both these bills did not, however, affect all
entailed estates, taking into consideration the profits resulting from the estates
to the state, in particular its culture and economy. Eventually all entailed estates
were dissolved based on the 1944 decree of the Polish Committee of National
Liberation on undertaking the land reform (in Polish – dekret Polskiego Komitetu
Wyzwolenia Narodowego [PKWN] o przeprowadzeniu reformy rolnej)45, which
nationalised all larger estates (always over 100 hectares, and used for agricultural
aims, see – Article 2, point 1, subpoint e), which certainly included all entailed
estates. The practical side of execution of this act, however, did not adequately
consider the advantages of the estates and the way the division of estates was
proceeded led to decrease in agriculture and forestry on their lands46.
2. FUNCTIONS OF THE ENTAILED ESTATES
The aim of the entailed estate was to uphold the family estate in its entirety.
This could have perpetuated the prominence of the family47, in particular by
K. Kościński, Polskie ordynacje…, p. 24; A. Mełeń, Ordynacje…, p. 59.
A. Mełeń, Ordynacje…, p. 60.
40
H. Świątkowski, Ordynacje…, p. 381.
41
F. Longchamps de Bérier, Podstawienie powiernicze, „Kwartalnik Prawa Prywatnego”
1999, issue 2, p. 333.
42
T. Zielińska, Ordynacje…, p. 23.
43
Bill of 18 November 1921, published with No. 100, position 715.
44
Bill of 13 July 1939, published with No. 63, position 417.
45
Decree of 6 September 1944, published with No. 4, position 17.
46
M. Kozaczka, Ordynacja…, p. 161.
47
M. Dróżdż-Szczybera, Ordynacje…, p. 7; F. Longchamps de Bérier, Podstawienie powiernicze…, p. 334. A. Mełeń, Ordynacje…, p. 19; S. Płaza, Historia…, p. 280; H. Świątkowski, Or38
39
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means of protection of its economical basis48, in a way that the latter was not
subject to dismemberment. Otherwise, the willingness of the successor to obtain
“fluid” assets from the inherited wealth, reached by its sale-out, would result in
the deterioration of the situation of all the future generations. Also such disperse
of noble family wealth, in general, would have been especially dangerous if it
was followed by the acquisition of the goods by the bourgeois, gradually becoming the raising power49. Eventually, such loss could have resulted not only in the
long-term impoverishment of the nobility as a whole, but also would weaken the
political power of the class, which enjoyed a very beneficial share within division
of influence in the old-Poland. Apart from the above mentioned socio-political
concerns, it was also undeniably understandable to simply uphold the estate in
its entirety, which only then was capable to fully perform its economic functions.
At the same time, already in the text of the Zamoyski entailed estate act, at its
very beginning, its usefulness to the state was underlined50. At first it regarded the
military utility51, while the cultural and educational52, socio-economic53, and in
particular technological54 or administrative55 functions were not unimportant. The
Zamoyski estate act was, at the same time, not the first one to invoke the argument
dynacje…, p. 378; T. Zielińska, Ordynacje…, pp. 20, 27. Also, note that the title of ordynat itself
raised social recognition of such a person, T. Zielińska, Ordynacje…, p. 21; similarly M. Kowalski,
Państwo…, p. 195, recalls that such a title resembled aristocratic honorification.
48
R. Orłowski, Ordynacja…, p. 105; similiarly M. Dróżdż-Szczybera, Ordynacje…, p. 7.
49
S. Płaza, Historia…, p. 280.
50
See general passages of Statuta…, p. 11.
51
Statuta…, pp. 25-26, specifically mentions e.g. the obligation to protect and to maintain the
armoury. More generally, A. Mełeń, Ordynacje…, p. 54 and R. Orłowski, Ordynacja…, p. 107, refer
to this obligation as regarding the maintenance of fortress and army, while additionally A. Mełeń,
Ordynacje…, p. 17, classifies it as typical for entailed estates. Regarding the Zamoyski entailed
estate, M. Kowalski, Państwo…, p. 193, clarifies that further legal acts refer to maintenance of
Zamość fortress and 200-person military service. Also M. Dróżdż-Szczybera, Ordynacje…, p. 8,
claims on fundamental character of military aims, as the wealth of the entailed estate allows to
maintain military service, and resulted in the eventual acceptance of the entailed estates despite
of continuous unwillingness. Partly differently T. Zielińska, Ordynacje…, p. 22, who mentions the
previous general custom that military service was maintained by the rich people.
52
M. Dróżdż-Szczybera, Ordynacje…, p. 28; M. Kozaczka, Ordynacja …, p. 13; see also about
the meaning of the Sułkowski entailed estate in this context K. Kościński, Polskie ordynacje…, p. 24,
A. Mełeń, Ordynacje…, p. 59.
53
M. Kowalski, Państwo…, p. 174; M. Kozaczka, Ordynacja…, pp. 28-31, M. Dróżdż-Szczybera,
Ordynacje…, p. 28; see – in particular – the argument on the attempts to improve the situation of
the peasants raised by R. Orłowski, Ordynacja…, p. 122. However, M. Kozaczka, Ordynacja…,
pp. 39, 108, mentions the relevant problems.
54
From this perspective mostly the significant industrialization is referred to by M. DróżdżSzczybera, Ordynacje…, p. 28; M. Kozaczka, Ordynacja…, p. 86; R. Orłowski, Ordynacja…, p. 122.
55
M. Dróżdż-Szczybera, Ordynacje…, p. 26; M. Kowalski, Państwo…, p. 174; M. Kozaczka,
Ordynacja…, pp. 28-31.
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of public utility56. However, it must be clear that the entailed estate was established
primarily to secure the family prestige, whereas the invocation of the state benefit
could have served to a great extent only to convince the Parliament to issue the act
accepting the foundation of the entailed estate57. The Parliament, thus, generally
opposed the entailed estates, as infringing the principle of equality within the class
of nobility, and among their sons as well58.

3. DISADVANTAGES OF THE ENTAILED ESTATES
The entailed estates had also certain disadvantages. At least some of them
eventually led to the dissolution of the institution.
To begin with, the principles infringed by the entailed estates became increasingly important in the society under modernisation. This regards e.g. the freedom
of testation, family members’ rights to a part of family estate59, or women rights60.
On the other hand, the primary function of the entailed estate, mainly upholding
the family prestige, was no longer important in the 20th century reality61.
Mostly, however, the long-term functioning of the entailed estates underlined the difficulties resulting from perpetuation of the estate. They went as
far as to excluding the possibility to alienate even their smallest part (and even
upon adequate payment, which otherwise could be regarded as an example of
ordinary management, especially in the course of changes of socio-economic
circumstances)62, or to burden the estate (which did not only make it difficult
The Radziwiłł entailed estate is supposed to be the first, as claimed by K. Kościński, Polskie
ordynacje…, pp. 9, 11; differently, T. Zielińska, Ordynacje…, p. 21, who states that the first one was
the Zamoyski entailed estate.
57
See the usage of a public benefit argument in a discussion about dissolution of one entailed
estate, as referred to by T. Zielińska, Ordynacje…, p. 22; and the argument raised by W. Uruszczak,
Historia…, s. 313, according to which the public duties of the holder were to overcome reservations as to discriminatory entailed estates. However, entailed estates are also presented as uniquely
connecting the private and public utility, see e.g. G. Jędrejek, Regulacje…, p. 7. Additionally, it is interestingly raised by M. Dróżdż-Szczybera, Ordynacje…, p. 28, as exemplified by the Myszkowski
(Pińczowska) estate, in which the public benefit is invoked generally, but specifically it should
regard the benefit of the family.
58
H. Świątkowski, Ordynacje…, pp. 379, 384; similiarly A. Mełeń, Ordynacje…, pp. 17-19;
differently T. Zielińska, Ordynacje…, p. 25, who indicates that there is no evidence as to rejections
or dissolutions of the entailed estates by the Sejm.
59
K. Sójka-Zielińska, Fideikomisy…, p. 207-208, clarifies that it took place mostly after the
French revolution.
60
G. Jędrejek, Regulacje…, p. 18.
61
H. Świątkowski, Ordynacje…, p. 383.
62
H. Świątkowski, Ordynacje…, p. 383. Differently, M. Kozaczka, Ordynacja…, pp. 61, 163,
who observes that the Zamoyski estate was of significant worth already in the interwar period,
56
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to execute debts from the holder, but primarily limited the possibility to obtain
an estate investment loan)63, which at a certain moment of the economic change
and popularisation of crediting seriously affected the estate’s development. At the
same time, such improperly functioning entailed estate allowed the holder neither
to satisfy his or her own needs, nor to invest in its improvement.
It should be also stated that entailed estates are said to have influenced the
destabilisation of Poland at the turn of the 17th and 18th century. Undeniably, they
allowed to create sui generis feudal states of significant size and good internal
organisation64. Subsequently, as nearly extraterritorial, they could have produced
demoralising effects65. However, it should be remembered that they were neither
intentionally founded in order to weaken the central power66, nor are such tendencies proven by the practice of their functioning67. Also in the times of later partition
of Poland the estates, otherwise, could have helped sustain the Polish traditions68.
The above mentioned considerations resulted in undermining the justification
for entailed estates, the regulation of which was a far-reaching exception69 from
the general law. The German example lets us conclude that the functioning of the
feudal legal institution sharply opposing the modern legal and social system was
a central issue in the 19th century discussion on the development of law70. Despite
this criticism, the drafts included the continuation of the institution adjusted to
the modern legal system, namely for significant estates, and with family power to
decide, e.g. on their dissolution71.

4. ENTAILED ESTATE AS PART OF HISTORY OF PROPERTY
AND SUCCESSION LAW
It must be noted that the limitation of the subjects of the civil turnover, as
observed in the entailed estate acts, was not extraordinary in the old-Polish law.
Therefore in order to assess their specificity, it is necessary to examine the state

which is to prove its changeability and adjustability to the socio-economic changes.
63
H. Świątkowski, Ordynacje…, p. 383.
64
M. Kowalski, Państwo…, p. 186.
65
R. Orłowski, Ordynacja…, p. 124.
66
Statuta…, p. 25.
67
R. Orłowski, Szkice…, pp. 70, 195, underlines the support that the Zamoyski estate offered to
the insurrection of Tadeusz Kościuszko (1794).
68
K. Kościński, Polskie ordynacje…, pp. 53-55.
69
A. Mełeń, Ordynacja…, p. 40; H. Świątkowski, Ordynacje…, p. 383.
70
K. Sójka-Zielińska, Fideikomisy…, p. 158, refers in this context to the bourgeois revolution.
71
Ibidem, p. 327.
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of property and succession law from the times of their foundation, and only then
the changes in the general law throughout ages of their functioning.
At first, already before the rise of individual ownership, the family members were jointly subjects of ownership, and the head of such a family was only
insignificantly privileged, with the function close to managerial72. The death
of the member of such an economic structure (indivisible family estate, in Polish – niedział rodzinny) did not affect the sui generis property right, which was
vested in the representatives of subsequent generations already from their birth73.
In the course of evolution in the direction of individual ownership, the rights
of future family heads (sons) were respected in such a way that they must have
agreed on dispositions of their future property (right of waiting, in Polish – prawo
wyczekiwania)74.
The establishment of the individual character of property opened the dispute
on the shape of succession law75. Firstly, there were long-term doubts as to overall
admissibility to dispose of property upon death as opposing the intestate order76.
The limitations on testation, mostly justified by the fear of the rising power of the
Church77 (being the typical beneficiary of the goods disposed of mortis causa in
hope for salvation), gradually kept losing significance. At the same time, in the
15th century, only the third part of the estate could have been disposed of freely (in
Polish – trzecizna)78. The testamentary freedom did not also extend to disposition
of most real estates, which was a consequence of a more far-reaching European
feudal concept of them being a core of family heritage, of which the owner was
truly a fiduciary only79.
Then, because of the lack of the right to freely dispose of property mortis
causa, there was no need to protect the family by means of its limitations80. Also,
rights of women in succession were supposed to not have been vital, as the concept of family wealth was to be continued in main successors of family wealth and
knight tradition, i.e. men, while women, by moving to other family by marriage
should not inherit real estate, which meant about the initial family power81.
J. Bardach, Historia…, Vol. I, p. 295.
Ibidem, p. 78; K. Kolańczyk, Najdawniejsze…, pp. 3-4; S. Płaza, Historia…, p. 296.
74
J. Bardach, Historia…, Vol. I, p. 304; K. Kolańczyk, Najdawniejsze…, p. 96; S. Płaza,
Historia…, p. 278.
75
K. Kolańczyk, Najdawniejsze…, pp. 3-5.
76
S. Płaza, Historia…, p. 296.
77
Ibidem, p. 302.
78
Ibidem, p. 304.
79
W. Uruszczak, Historia…, pp. 310-312
80
S. Płaza, Historia…, pp. 302-306; that this argument was followed, when testamentary
freedom was adopted, but did not regard power to testamentary dispositions of real estates, see
W. Uruszczak, Historia…, pp. 310-311.
81
W. Uruszczak, Historia…, p. 312.
72
73
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Even later, there existed law demanding the acceptance of the alienation by
the relatives of the transferor (in Polish – prawo bliższości). Gradually this right
became subject to content limitations, and eventually transformed into the right to
repurchase (in Polish – skup, retrakt, in modern Polish law equivalent to odkup),
or yet later – to preemption (in Polish – pierwokup)82. The extinction of the above
mentioned right in 18th century Poland was regarded as the earliest in Europe83.
Taking such development into consideration, initially the entailed estate
should not be an extraordinary institution from the perspective of limitation of
civil turnover. Otherwise, it was specific from the perspective of the estate’s perpetuation in favour of a single member, so that dismemberment could have been
avoided. Such perpetuation, at the same time, allowed entailed estates to continue
their functioning in an unchanged way, even when property and succession law
were modernised. And already then such estates appeared to have been much
more specific in comparison to general law.

5. SPECIFICITY OF RESEARCH WITHIN HISTORY OF LAW
The analysis as above would fit in the category of history of law. It examines
the example of past law84, by usage of both historical research (as to facts of establishment and applicability of the institution), and legal one (as to analysis of the
content of norms arising therefrom, and their validity). Then, it could be useful
for both historians and lawyers.
At the same time, usage of methods deriving from two varied branches of science involves the subjection to two-fold falsification of results. Firstly, it is, thus,
important not to distract the research by lacking proper historical research on
fact of establishment and functioning of the institution85, which should, however,
be of smaller significance with regard to the written acts, as of entailed estates.
Secondly, the legal context of the institution must be observed86. Only then, the

J. Bardach, Historia…, Vol. II, p. 296; S. Płaza, Historia…, p. 278.
S. Płaza, Historia…, p. 278.
84
The issue that historical analysis of law may take place only after such law no longer
solves current legal problems is considered by H. Kupiszewski, Prawo rzymskie a współczesność,
Kraków 2013, p. 26.
85
A. Zakrzewski, Czemu ma obecnie służyć historia prawa, co jej grozi?, „Miscellanea Historico-Iuridica” 2011, Vol. X, pp. 38-42.
86
F. Longchamps de Bérier, Z uwag do metodologii nauki prawa prywatnego: powoływanie
łacińskich reguł i maksym na przykładzie nemo plus iuris, „Krakowskie Studia z Historii Państwa
i Prawa” 2014, issue 7 A, p. 144.
82
83
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past law may be analysed just as the entirely modern one87. Thus, every time
we analyse modern law, we consider it (though maybe less intentionally) as
a part of the whole legal system, and the past institution should be then analysed
accordingly.

6. UTILITY OF RESEARCH ON ENTAILED ESTATES
FOR HISTORY
Proper research on the act of past law allows to depict the époque, in which it
was established, particularly its social, economic, political, and cultural reality88.
Thus, the study of entailed estates shows functioning of the far-reaching exemption from the principle of equality of nobility, and provides us with an outlook
on methods of securing the members of noble families, and their attitude toward
public duties.
Having proper knowledge on the changes of reality and law, it could be
analysed, whether it was the law, which evolved due to the socio-economical
changes89, or whether such changes were motivated by law90. Considering the
specificity of creation of entailed estates, it could be concluded that the law actually created by members of important noble families aimed to strengthen their
already significant power. Thus, they must have gathered adequate wealth, and
manage to convince the Parliament to accept the entailed estate beforehand.
The analysis of the past law answers also important questions on its exact
shaping. This was especially the direction of development of the 19th century Polish schools of history of law, which in their research followed social expectations
as to protect the old-Polish legal institutions as a part of the heritage of the nonexisting state91. Entailed estates, partly continuously functioning then, created
a significant example for such research, as there were few examples of institutions
J. Maziarz, Czy historia prawa jest nauką historyczną czy prawną?, „Czasopismo PrawnoHistoryczne” 2015, issue 1, pp. 329-330.
88
J. Bardach, Themis a Klio, czyli o potrzebie podejścia historycznego w prawoznawstwie,
(in:) J. Wróblewski (ed.), Zagadnienia metodologiczne prawoznawstwa, Wrocław-WarszawaKraków-Gdańsk-Łódź 1982, pp. 23-25; S. Grodziski, Uwagi o służebnej, choć nie usługowej roli
nauki historii państwa i prawa, „Czasopismo Prawno-Historyczne” 2002, issue 2, p. 19.
89
See below.
90
W. Uruszczak, Tradycja w historii prawa, „Zagadnienia Naukoznawstwa” 2002, issue 3,
p. 354.
91
S. Grodziski, Uwagi…, p. 65; similiarly both J. Bardach, Przemówienie Juliusza Bardacha,
„Czasopismo Prawno-Historyczne” 1997, issue 1-2, p. 300, and S. Salmonowicz, Oratio pro domo
sua, czyli kilka uwag o nauce historii prawa w Polsce, „Miscellanea Historico-Iuridica” 2011,
Vol. 10, p. 22.
87
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based on old-Polish law still in force after partition of Poland, and even despite
colliding law of the invading states92.
7. UTILITY OF RESEARCH ON ENTAILED ESTATES FOR LAW
Next to the sheer analysis of the institution of past law, it is also possible to
set it in the context of the social, economic, political, and cultural past situation.
Already then it could be concluded on the true consequences of the functioning
of law in the historical place and time93.
Thus, entailed estate proved to be effective in order to uphold the estate as
a whole, maintain the prestige of the owning families, but also to assist the development of the entire neighbouring departments94. It had, however, its drawbacks,
such as impracticability in a later developed credit-based economy as well as
lacking adjustability to the new circumstances95, namely in the period from late
15th to 20th century, when a dramatic social and economic progress could have
been observed.
The above mentioned utility of history of law as a kind of legal dogmatics, but
directed into the past context, corresponds to its “antiquarian” vision of history of
law. Otherwise, it is also possible to adopt the history of law to analyse the modern law, to search for the genesis of modern law in the past which resembles the
“presentistic” attitude96. This distinction is followed by T. Giaro, who indicates
that “history of law studies, which in any way neither want, nor are capable of supporting the interpretation of the current problems, seem to miss their vocation”97.
Consideration of this thought, yet careful, justifies the analysis of the heritage
of entailed estates within history of law from the perspective of its possible implications to modern law. The few dimensions of such approach will be presented
below.
Firstly, past law may act as a source of possible legal solutions of everlasting legal problems98. It is also of significance with regard to a starting point for
H. Świątkowski, Ordynacje…, p. 381; while M. Kozaczka, Ordynacja…, p. 39, mentions its
character as a vehicle of continuity of national tradition; at the same time A. Mełeń, Ordynacje…,
p. 3, characterizes them as one of the few living monuments of the old-Polish law.
93
W. Uruszczak, Tradycja…., p. 354.
94
G. Jędrejek, Regulacje…, p. 18; A. Mełeń, Ordynacje…, pp. 17-19; M. Kozaczka, Ordynacja…, pp. 13, 21-25; R. Orłowski, Ordynacja…, pp. 107, 122.
95
H. Świątkowski, Ordynacje…, p. 383.
96
A. Zakrzewski, Czemu…, p. 38.
97
T. Giaro, Prawo i historia w dobie globalizacji. Nowe rozdanie kart, (in:) T. Giaro, (ed.),
Prawo w dobie globalizacji, Warszawa 2011, p. 73.
98
T. Giaro, Prawda dogmatyczna i „ponadczasowość” jurysprudencji rzymskiej, „Czasopismo Prawno-Historyczne” 1988, issue 1, pp. 4-5.
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searching for a best solution to a problem, which lasts throughout centuries, and
up till now, especially as private law, though to some extent both evolves and
remains partly constant99. From the other perspective the history of law may consist of names as a collection of legal solutions to the problems, which mostly
remain unchanged.
The numerous adaptations of the institution of family fideicomissum, partly
in a form of the old-Polish law entailed estates, both in the past, and in the modern
legal systems, show the similarity of the basic legal concepts involved, as well as
their basic content. Then, some economic units may be exempted from subjection
to general law upon their lifetime management and passing onto next generations,
because of their significant values.
Secondly, it is also possible to generally observe how a legal institution functions in the reality of particular features. This could be also seen as an experiment performed somehow on a particular “living organism”. Thus the practical
functioning of a certain institution in certain circumstances may either mean the
specificity of the latter, or, otherwise, may suggest that comparable aims may be
reached with a use of such an institution also in subsequent époques100, which
share the characteristics of the prior ones. In particular, the similar societal problem and the need to adopt measures which are adjusted thereto101, may justify the
usage of the past institution to the modern reality, which is of comparable characteristics. The historical analysis may, at the same time, help avoid mistakes of
a new institution102.
Such examination is not otherwise possible with regard to law which is to
be implemented, and particularly the succession law, which is at first effective
only after lapse of life of one generation103. The existence of private ownership of
significant value, which is organised as an economic entirety, connected with significant respect to private autonomy of the subjects involved, may everytime justify comparable solutions. However, colliding values must always be considered.
Thirdly, past law may be seen in the perspective of evolution of law, which
follows historical changes104. Primarily, old law should not be then automatically rejected as anachronistic (which often is raised as to long-lasting rules), but,
otherwise, long-established law should be even more respected105. In particular,
modern law may correct, or supplement past law, creating the common legal cul99
W. Dajczak, F. Longchamps de Bérier, Prawo rzymskie w dobie dekodyfikacji, „Forum
Prawnicze” 2012, issue 2, p. 22.
100
See T. Giaro, Prawda…, p.17.
101
W. Zakrzewski, Nauki…, p. 302.
102
S. Grodziski, Uwagi…, p. 17, depicts history as a lesson of the last generations’ experience.
103
A. Stelmachowski, Zarys teorii prawa cywilnego, Warszawa 1998, p. 23.
104
J. Bardach, Themis…, p. 30; W. Uruszczak, Tradycja…, p. 354.
105
A. Stelmachowski, Zarys…, pp. 20-21.
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ture106, and demanding that the application of entirely modern law must consider
such broader context107. Also, even though past law is no longer binding, modern
law is still based on the past one, its content (regulation and practice), its context (socio-economic, political, cultural, and axiological), and the process of its
change, which altogether may be analysed in the course of a historical interpretation108. Such tradition may even derive from formally non-binding rules – which
deny the strict, positivist, border between the past and the present109. Then, as
it is still believed that new law may outdistance the past one, and then will better meet the expectations of the modern turnover, it may still adopt, or adjust
the well-checked institutions of the past law110. At the same time, even if new
law does not explicitly follow past law, new institutions may out of habit of conservative legal society remain at least partly understood in connection with the
previous one111. It may particularly affect the institutions shaped in a long-term
historical process112, or preserved in a social recognition, where they are likely to
remain sustained for long after the formal loss of binding power113. Otherwise,
the regulation, which entirely renounces the previous one, could be understood
properly only upon careful analysis of its predecessor, in order to avoid that the
new regulation reaches those effects, which were aimed to be rejected114. Considering both those tendencies, it becomes clear that knowledge of past law allows to
understand modern one, which includes the circumstances of enactment of new
law, and its rationes decidendi115.
The analysed institution of entailed estates is not continued in modern Polish
law. Then it seems that the historical interpretation of modern Polish law should
be directed against the tendencies to favour the right of the ancestor to perpetuate
the estate as an efficient economic unity over the freedom of disposal of succeeded wealth, as such a concept, no matter for how long upheld beforehand, is
no longer followed.
H. Kupiszewski, Prawo…, pp. 275-276; while W. Uruszczak, Tradycja…., p. 356, explicitly
states that law with no tradition becomes an order guaranteed by the state (forced) execution.
107
W. Zakrzewski, Nauki historycznoprawne a prawnopozytywne, „Czasopismo PrawnoHistoryczne” 1964, issue 1, p. 303.
108
R. Jastrzębski, Wykładnia historyczna we współczesnej judykaturze, „Przegląd Sądowy”
2010, issue 1, pp. 107, 111.
109
T. Giaro, Prawo…, p. 74.
110
W. Uruszczak, Tradycja…, p. 356.
111
W. Zakrzewski, Nauki…, p. 299.
112
J. Bardach, Themis…, p. 31; W. Zakrzewski, Nauki…, p. 302.
113
S. Grodziski, Uwagi…, p. 70.
114
See e.g. the judgment of the Highest Administrative Court in Warsaw of 8 February 2012,
I OSK 1653/11.
115
W. Wołodkiewicz, Nauczanie prawa czy przepisów prawnych?, „Czasopismo PrawnoHistoryczne” 2015, issue 1, pp. 246-247.
106

Studia Iuridica 80.indd 23

2019-09-13 13:16:50

24

Wojciech Bańczyk

However, it should be considered which were the unique circumstances of dissolution of the entailed estates and times directly after that. The Polish socialist
system in its political, economic and legal dimensions was based on the concept
of absolute equality, economical omnipotence of the state, as well as of undermining the protection of the individual ownership, and at the same time, of undermining the succession law as such. This could be the reason for lacking continuation
of the entailed estates, as highly unnecessary, or even harmful. Though, they
demanded sustaining large private economy units in hands of nobility, which
were to be continued upon death of the property holder, and also by means of
favouring one successor over another.
At the same time, situation rapidly changed in comparison to the one in which
the entailed estates were dissolved, and this should generally be observed by civil
law116 . The rise of significant family fortunes in Poland after 1989 made the issue
of their post-mortal succession important one again. Thus, the rationale of the
property holders who plan for their death may also direct towards perpetuation of
the estate, in order to retain it as an economic entirety. Thus, the arguments raised
in socialist law against a civil law institution may no longer serve as justified in
the modern law117.
Fourthly, it should be observed that the analysis of the history of the legal
institution, regarding both its origin and development, may help foresee the future
of law118 . The latter may not, however, be considered certain, though legislation
may follow whichever routes, regardless of the needs119.
The analysis of the Polish law development, but – more importantly – comparative law research shows raising interest in the institutions comparable to the
entailed estates. In this context, their two important functions may be observed.
It is particularly significant to ensure continuation of the running economic
complex after death of its owner and manager. Already modern Polish law had to
face the problem of lacking specific rules as to succession of an enterprise, which
involves conflict of interests between succession law (respect to the will of the
deceased and interests of the successors as well as of the third parties) and efficient functioning of the enterprise (which demands fast establishment of the new
legal status)120. Eventually a 2018 bill on successional management of a natural
person enterprise (in Polish – ustawa o zarządzie sukcesyjnym przedsiębiorstwem
A. Stelmachowski, Zarys…, p. 286.
Compare the example of prohibition of fiduciary substitution in Polish law as raised by
F. Longchamps de Bérier, Podstawienie…, p. 339.
118
J. Bardach, Themis…, p. 48; S. Grodziski, Uwagi…, p. 19.
119
T. Giaro, Prawo…, p. 88.
120
P. Księżak, Przedsiębiorstwo wobec śmierci przedsiębiorcy, (in:) W.J. Katner, U. Promińska
(eds.), Prawo handlowe po przystąpieniu do Unii Europejskiej, Warszawa 2010, p. 155.
116
117
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osoby fizycznej)121 was enacted, with the rationale in ensuring the continuation
of the economic entirety owned by the deceased. It was done by means of the
opportunity for the entrepreneur to grant power of attorney to a specific person to
manage the enterprise immediately after their death (Article 9, point 1). The same
could be true to institutions like family contract (in Italian – patto di famiglia),
implemented in the 2006 novelisation of the Italian Codice Civile122, which is
a lifetime contract between the closest family members as to division of rights and
duties regarding the family enterprise (Article 768-bis and 768-quater).
The subsequent aspect refers to the perpetuation of wealth. Research on this
concept can be placed within a broader discussion of the possibility to regulate
passing wealth on death without involvement of the succession law. There is, thus,
a growing debate, as to whether this effect may be reached by acts inter vivos,
more or less significantly oriented into effectiveness after death, or by acts functionally equivalent to wills, which have the characteristics of the mortis causa
act123. The latter, often referred to as will-substitutes, may, as examplified by
trusts or private foundations, aim at increasing the control over wealth after death,
therefore, achieving effects not allowed by the succession law124, at the same time
being admissible as competitors of system based on wills125.
Such a control may take place both in the form of the private regulation of
subsequent successions after death (in German – Privaterbrecht), and in perpetuation of assets in an economic entirety according to the concept of the initial
founder126. The rationale therefore lies in its conductivity to far-reaching autonomy of the founder derived from his lifetime ownership127, but with varied limits
resulting from the importance of free-market turnover of assets by the successors,
who are, thus, subsequent owners vested with rights derived from their ownership128. It is, however, explicitly said, that effects reached historically by a family
fideicomissum are not to be followed, due to far-reaching demotivation of successors as to enjoy and multiply obtained wealth, especially of bigger size129.
Bill of 5 July 2018, published with position 1629.
Royal Decree (Regio Decreto in Italian ) of 16 March 1942, published with No. 262.
123
J.H. Langbein, The Nonprobate Revolution and the Future of the Law of Succession,
„Harvard Law Review” 1983-1984, Vol. 97, issue 5, p. 1132.
124
A. Braun, A. Röthel, Exploring Means of Transferring Wealth on Death: A Comparative
Perspective, (in:) A. Braun, A. Röthel (eds.), Passing Wealth on Death, Will-Substitutes in Comparative Perspective, Portland 2016, p. 363; see also A. Dutta, Warum Erbrecht, Tübingen 2014, p. 4.
125
J.H. Langbein, The Nonprobate…, p. 1108.
126
A. Dutta, Warum…, pp. 180-182.
127
See arguments raised in favour of the fiduciary substitution, F. Longchamps de Bérier,
Podstawienie…, p. 339.
128
See arguments raised against the long-term and far-reaching perpetuation of wealth,
A. Dutta, Warum…, pp. 304-305, 335-337.
129
A. Dutta, Warum…, s. 175.
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Similarly, usage of company forms or other legal persons may allow to perpetuate a certain complex of assets, making the functioning of the resulting
economic entirety independent from the life of its human members130. The subsequent shape of succession involving particular number of successors, or their
qualification, may also be imposed.

8. CONCLUSION
The presented analysis provides an example of research on old-Polish law,
which is part of its long-lasting heritage, but supposedly is not subject to continuation. At the same time, however, it serves as an example of a solution to the
legal problem, which is still existing now as it existed centuries earlier. Entailed
estates were a legal concept aiming to challenge equal subjection to law in favour
of an exception supporting other significant values. Greater acceptance of private autonomy followed by care for family prominence and economic efficiency
allowed to regulate on inalienability of complex assets and their perpetuated continuation. Those functions are not unimportant now, and alike institutions are
often adopted. However, problems produced by hundreds of years of functioning
of entailed estates may help their today’s equivalents reach better results.
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Summary
The article describes the old-Polish institution of entailed estate, mostly exemplified by
the 1589 Zamoyski entailed estate. Firstly, its legal regulation and practice of functioning
is analysed within a broader perspective of the overall property and succession law in the
times of their establishment. Then the functions, possibilities, but also challenges and
problems connected with it are discussed. Finally, the utility of this study is presented for
history, history of law, and modern law.
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GOVERNMENT ACTING ON ITSELF:
HUNGARIAN CABINET IN THE INTERWAR PERIOD1

Móric Esterházy became Prime Minister among very complicated circumstances: it was the fourth year of the World War I and the question of voting
rights needed an immediate solution to avoid the crisis in internal affairs. He led
a minority government, and his main supporters were rather outside the Parliament than the parties inside2. As it was the general expectation from the government to solve the question of voting rights, the press called it the “government of
voting rights”3.
On 9 June 1917 the newspapers reported that the new Prime Minister, Móric
Esterházy, was appointed. According to the daily newspaper “Pesti Hírlap”, the
new Prime Minister was a promising person. At the same time, the newspaper
reported that the Prime Minister was not prepared for the appointment4. The
opposition party newspaper, “Népszava”, highlighted that the appointment of
Esterházy was a surprise for the Hungarian politics5. The newspapers reported
about the planned composition of the Esterházy government, which was not
meant to be final6. There were rumours about the new ministries as well: ministry for economy of transition, social (public welfare) ministry, ministry for traffic
affairs7. The “Népszava” itself admitted that all the news about the new ministry for voting rights were nothing more than guesses. Together with the ministry
This work was created in commission of the National University of Public Service under
the priority project KÖFOP-2.1.2-VEKOP-15-2016-00001 titled „Public Service Development
Establishing Good Governance” and Budapest Metropolitan University.
2
L. Varga, Háború, forradalom, szociáldemokrácia Magyarországon, Budapest 2010,
pp. 122-123.
3
For example “Pesti Hírlap” 22 June 1917, XXXIX, issue 157, p. 1 and “Népszava” 22 August
1917, XXV, issue 210, p. 1.
4
“Pesti Hírlap” 9 June 1917, XXXIX, issue 146, p. 1.
5
“Népszava” 9 June 1917, XXV, issue 145, p. 1.
6
“Vásárhelyi Reggeli Újság” 15 June 1917, XIII, issue 135, p. 2.
7
“Pesti Hírlap” 14 June 1917, XXXIX, issue 150, p. 5.
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for voting rights, the creation of four more ministerial positions was forecasted:
ministry for public welfare, ministry for the transition to peace, ministry for
Transylvania, and ministry for public labour and traffic8. The local newspaper,
“Zalai Hírlap”, reported the names of the possible new ministers9. After the new
government came into being, according to the press rumours, the possible new
ministries were: ministry for public welfare, traffic ministry, ministry for the
transition from war to peace, ministry for public healthcare, and ministry for
the codification of voting rights10. Some newspapers reported four or five new
ministries, but there were some which reported even more, six new ministries11.
The Prime Minister announced that he intended to increase the number of ministries12 – reported “Zalai Hírlap” on 19 June 1917. But this intention turned out
to be not so popular. Albert Berzeviczy, the then president of the Hungarian Science Academy, wrote in his diary: “what we heard about his program is a pile of
inconsequential absurdity”13.
Count Móric Esterházy in his capacity as Prime Minister introduced his program to the House of Representatives on 21 June 191714. The king’s letter on the
appointment of the Prime Minister and the ministers was delivered on the same
sitting15. At this time, not a word was spoken about the new ministries.
The bill stipulating the temporary appointment of ministers without portfolio
was first put on the agenda at the cabinet meeting held on 25 June 191716. Later,
this provided the government with a great degree of freedom for filling these
positions, not filling them, or adding content to them. This was the first item on
the agenda at the cabinet meeting and was presented by Prime Minister Móric
Esterházy, which reflected its significance. According to the Prime Minister, Act
III of 1848 determined that the number of ministers in addition to the Prime
Minister should be eight17. Act III of 1848 also determined each minister, together
with their tasks and competencies18. Act XXX of 1868 added the Croatian-Slavonian-Dalmatian minister without portfolio to the government, stipulated in Act
“Népszava” 14 June 1917, XXV, issue 151, p. 4.
“Zalai Hírlap” 9 June 1917, V, issue 130, p. 1 and “Zalai Hírlap” 11 June 1917, V, issue 131, p. 1.
10
“Zalai Hírlap” 14 June 1917, V, issue 134, p. 1.
11
“Csíki Lapok” 13 June 1917, XXIX, issue 16, p. 1.
12
“Zalai Hírlap” 9 June 1917, V, issue 130, 1.
13
M. Gali (ed.), Búcsú a Monarchiától. Berzeviczy Albert naplója (1914-1920), Budapest
2015, p. 203.
14
Protocols of the House of Representatives 1910-1918, XXXVI, Vol. 8-14.
15
Protocols of the House of Representatives 1910-1918, XXXVI, Vol. 7-8.
16
MNL W12 Protocols of the Council of Ministers (K27) 1867-1944, 30 June 1917 (16th
meeting).
17
Act III of 1848, § 10.
18
Act III of 1848, § 13-14.
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III of 184819. Act XVIII of 1889 amended Section 14 of Act III of 1848 on the
list of ministries. However, the position of the Prime Minister was that the World
War and the consequent transition to peace will present tasks of significantly
larger magnitude to the government, “and shall have the government of the state
face incomparably more comprehensive tasks”. According to the opinion of the
Prime Minister, the government was able to be more successful in meeting this
increased burden of tasks if it was to increase the number of government members by appointing ministers without portfolio. The bill submitted to the cabinet
represented a solution of this problem. According to Section 1 of the bill, the
number of ministers without portfolio that could be appointed was four. The bill
underscored that it was only possible to appoint these ministers without portfolio
for the time of war and transition to peace, emphasizing the temporary nature of
the appointment of ministers without portfolio. The increased scope of the governmental tasks called for the ministers without portfolio, who would be able to
perform tasks related to the war and the transition to peace. The Prime Minister
also believed it desirable for them to undertake tasks outside of the scope of the
usual public administration competences, which represented a higher workload
as a result of their special nature or high significance than e.g. the preparation of
legislation. This is reflected in the second paragraph of Section 1 of the bill. Section 2 of the bill disposes over the temporary settlement of the extra costs related
to organizing the ministerial positions and contains two restrictions. On the one
hand, the amount of the extra costs related to the jobs created based on the Act
cannot exceed 400,000 crowns per year. On the other hand, the bill also included
a limitation as to the jobs that could be organized based on the Act. Based on this
future Act, it was only possible to create and fill four positions for ministers without portfolio and two positions for state secretaries. The Prime Minister requested
that the cabinet approve the bill to be proposed for submission to the king for
approval and then to the Parliament together with a proposal for drafting the Act.
The cabinet gave its approval20. The proposal later became Act XI of 1917.
Let me add a few words by way of interpretation of the text of the act. The
tasks to be fulfilled by the new ministers without portfolio are related to the war
and the transition to peace. As this is the text of an act, a legal instrument, this text
must be understandable, unambiguous, and executable.
The construction of Act XI of 1917, the opportunity for increasing the number
of ministers was meant to be a temporary solution for a problem of that time. The
temporariness, in this case, means that the opportunity given in the act is available for a period, for the time of war, and for the time of the transition to peace.
Act XXX of 1868, § 44.
MNL W12 Protocols of the Council of Ministers (K27) 1867-1944, 25 June 1917 (16th
meeting).
19
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Firstly, let us try to define the war and the period of the war. Of course, the war
(with the definite article) in Austria-Hungary in 1917 means the World War I.
When seeing the later practice of Act XI of 1917 this is going to be an important
principle. The question arises: What is the time of war? The beginning of the
war is not important in this sense, as the act was adopted during the war. In my
opinion, there are two options for the possible end of the war (not from legal,
but practical perspective); it is either the armistice or the peace treaty. In case of
Austria-Hungary, there are three important dates from this point of view.
The armistice that ended warfare between Austria-Hungary, Italy, and the
Entente was the Armistice of Villa Giusti. It was signed on 3 November 1918
in the Villa Giusti, outside Padua in Italy, and took effect 24 hours later, on
4 November. The other two important dates are the peace treaties with either Austria or Hungary. The Treaty of Saint-Germain-en-Laye was signed on 10 September 1919 by the Republic of German-Austria. Later, the Treaty of Trianon, which
was signed on 4 June 1920, formally ended the war between the Allies of the
World War I and the Kingdom of Hungary. The date of the armistice and the date
of the peace treaties are the dates that define or may define the end of the war.
The secondary question is the definition of the time of the transition to peace.
The formal answer to this question is the peace treaty. From the point of view of
our examination, the end of the time of transition to peace is the peace treaty of
Trianon, which formally ends the war. In my opinion, there may be a practical
answer to the question as well. This answer is an act, Act III of 1921 on the more
effective protection of the national and social order. This act – the so-called orderact – gave the opportunity to the government to take steps against the extreme
left and right wings. The order-act mirrored the values of the new interwar Horthy
regime. This act was said to be a natural reaction of the new state and the new
government to the previous revolutions, and this was a tool of the solidification
of the new regime21. Thus, it was an instrument of maintaining peace in the
country after the war-period. It is important to emphasize, that the order-act was
used even in the 1930s against the growing extreme right movement22. Taking the
usage of this act into consideration, the time of the transition to peace is the period
in which the order-act was applied (as a tool for keeping the peaceful conditions
in the country). This interpretation of the act – at least in my research – was not
expressed contemporaneously.
After collecting the possible interpretations of the text of the act, let us examine
the later practical use of the act. The first proposal for ministerial positions without portfolio based on Act XI of 1917 was submitted to the cabinet at its meeting
held on 24 August 1917. The title of the agenda: “Specification of the competences
21
22
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and locations of ministers without portfolio based on Act XI of 1917 – appointment of dr. Vilmos Vázsonyi for the preparation of electoral rights, located in the
palace of the minister of justice, subordinates: state secretary Károly Némethy
from the ministry of the interior together with his staff, ministerial departmental
consultant dr. Aurél Lengyel from the ministry of justice, ministerial deputy secretary dr. Gyula Rassay, court notaries dr. Endre Spur and Péter Sziller, secretary
Gyula Rácz separately employed as a statistical consultant being given the title
of deputy office director; – count János Hadik appointed with matters of mass
catering; – count Tivadar Batthyány appointed with duties of a social nature; – as
well as dr. Béla Földes appointed with duties of the economic transition; their
competences and staff are to be defined at a later point”. The cabinet accepted the
proposal of the Prime Minister and passed the resolution according to the title of
the item on the agenda, without making any amendments23.
Establishing the competences of two ministers without portfolio was on the
agenda at the next cabinet meeting held on 30 August 1917: establishing the competence of minister of welfare Tivadar Batthyány and establishing the competence
of minister without portfolio Béla Földes, responsible for economic transition. The
minister made a proposal to discuss the competence of the minister of welfare as
the first item on the agenda. He told that there were several laws which have an
impact on the planned competence of the minister without portfolio responsible
for welfare. As a result, it was not possible to conclusively determine the competence of the minister without the necessary legislative amendments. Taking this
into account, the Prime Minister requested that minister without portfolio Tivadar
Batthyány responsible for welfare prepare the required legislative amendments
related to his competence, which were to be proposed to the Parliament following approval by the cabinet and the sovereign. The Prime Minister also requested
minister without portfolio Tivadar Batthyány, responsible for welfare, to prepare
detailed organizational rules. The cabinet decided in favour of the Prime Minister’s proposal and ordered a state secretary from the Ministry Attending to the
Person of the King to aid the minister without portfolio in establishing the organizational issues. At the same time, the Prime Minister also made a proposal as to
the competence and organization of the minister responsible for economic transition. In agreement with the minister without portfolio Béla Földes, the Prime
Minister determined that this competence is yet to be specified. The minister
without portfolio responsible for economic transition had the idea of organizing the ministry in a non-traditional manner. He was to set up a professional
commission of sixty members, which was to perform its work based on the subcommissions. These sub-commissions, organized on a professional basis, were to
23
MNL W12 Protocols of the Council of Ministers (K27) 1867-1944, 24 August 1917
(24th meeting).
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cooperate with particular ministers in performing tasks related to the transitional
economy. Clerks were only to perform tasks of processing and administration.
The ministry would have had the task of managing the transitional economy,
keeping track of materials and specific supplements to be procured, determining
and fulfilling needs, taking measures for importing finished goods and products,
while intermediary tasks were to be performed by the stakeholders of the Hungarian commerce. Another objective was the protection of the war profits in order
to benefit the branch of the economy in which the profits arose. With regard to
issues of export and import, the ministry was to have the task of cooperating with
specific ministers, cooperating in the area of personnel issues related to disarmament, as well as managing the employment of the mobilized. In addition to the
Prime Minister, minister Béla Földes said he believed that the ministry would
also undertake the task of establishing a comprehensive program related to public
works, cooperation in restoring the currency and buybacks, disposal over war
centres, and finally all issues aimed at restoration of the economic life and placing it on realistic foundation while providing it with a new direction. The minister
requested that the cabinet provide him with a mandate for the utilization of three
types of the workforce: firstly, clerks selected together with the specific ministers,
secondly, voluntary professional consultants providing excellent skills in their
own areas, and thirdly, the overall commission comprised of sixty members. Furthermore, the minister requested that the cabinet provide him with a mandate to
establish the commission at the earliest time possible. The cabinet acknowledged
the proposal, approved, and provided the minister with the mandate24.
As a result of the above, the 3rd government of Sándor Wekerle had altogether
four ministers without portfolio: for public supplies (between 23 August 1917 and
25 October 1918), for the economy of transition (between 23 August 1917 and
8 May 1918), for public welfare and labour (between 23 August 1917 and 25 January 1918), and for the voting rights (between 23 August 1917 and 25 January
1918)25. The functions of three of these ministers were surely connected to the
war or to the transition to peace. Later, the ministry for public welfare and labour
became a permanent part of the government until 193226. For me, the only questionable scope of duties is the task of (re)regulating the voting rights. The regulation of suffrage is not directly related to the war or to the transition to peace. At
the same time, the regulation of the voting rights was a very important question
in order to calm down the inner political pressure, which was an instrument of
keeping the peaceful conditions in the society. From this point of view, this scope
MNL W12 Protocols of the Council of Ministers (K27) 1867-1944, 30 August 1917
(25 meeting).
25
J. Bölöny, Magyarország kormányai, Budapest 1987, pp. 91-92.
26
Ibidem, pp. 92-93.
24
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of duties is similar to the others and is connected to the war and to the transition
to peace. Later, the government of Mihály Károlyi had altogether five ministers without portfolio: for nationalities (between 31 October 1918 and 19 January
1919), for public welfare and labour (between 31 October 1918 and 19 January
1919), for public supplies (between 31 October 1918 and 19 January 1919), for
negotiations with the Entente (between 9 November 1918 and 12 December 1918),
and for the Ruthenians (between 29 December 1918 and 19 January 1919). In
accordance with Act XI of 1917, there were only four ministers without portfolio
in the government at the same time. In my opinion, all these five scopes of duties
were closely related to the war and the transition to peace.
It is important to emphasize that the Act I of 1920 strengthened the regulations and the role of Act XI of 1917. The § 6. of the Act ordered that the foreign
minister and the minister for public welfare and labour were added to the government, as well as the three more ministers without portfolio, according to Act XI of
191727. Act I of 1920 was the main legal instrument that founded the new interwar
regime, it served as a constitution-like document. In my opinion, the fact, that
this document kept Act XI of 1917 in force means the straight acceptance and
strengthening the structure it had created. In other words, mentioning the Act XI
of 1917 in the new fundamental act of the new regime means that the new regime
intended to use it onwards.
Even later, in the 1930s, the government of Gyula Károlyi had only one minister without portfolio, the minister for smallholders (between 24 August 1931
and 16 December 1931)28. Shortly before the World War II, the Imrédy government had two ministers without portfolio: for national education (between 14 May
1938 and 11 July 1938), and for Upper-Hungary (between 15 November 1938 and
16 February 1939).29 It is important to stress here, that all these ministers without
portfolio were appointed pursuant to and by the power of Act XI of 1917.
In case of these three ministers without portfolio, it is harder to connect their
scopes of duties to the war (especially to the World War I) or to the transition to
peace. With these positions, the background intent of the government clears up
and comes to the surface, and it is the government’s right to determine its own
structure. Of course, this right is not full, it does not affect the whole structure of
the government. It is only a partial right, within which the core of the government
must remain intact according to the Hungarian public law traditions.
In order to support my opinion I would like to show taking the further advantage of the opportunity given by Act XI of 1917. During the war, the Kállay
government had three ministers without portfolio: for public supplies (between
Act I of 1920, § 6.
J. Bölöny, Magyarország…, p. 101.
29
Ibidem, pp. 102-103.
27
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9 March 1942 and 22 March 1944), for military care (between 17 April 1942 and
22 March 1944), and for national defence propaganda (between 17 April 1942
and 22 March 1944)30. All the three were obviously connected to the war, but of
course not to the World War I, but to the World War II. One of the last appointments based on Act XI of 1917 took place on 23 May 1944, when governor Miklós
Horthy, upon the proposal of Prime Minister Sztójay, appointed Béla Imrédy as
minister without portfolio for the economy31.
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Summary
Act XI of 1917 gave the opportunity to the Hungarian government to increase the
number of the government members with four ministers without portfolio. This was
meant to be a temporary opportunity almost at the end of World War I. The act declared
that four ministers without portfolio may be appointed “for the time of the war and the
transition to peace”. The determination of the temporal effect seems to be inaccurate and
loose. Especially this characteristic gave the base of my paper.
In my paper, I am showing the expressed reasons for such a regulation, and the
original interpretation of the act and the practice based on it. According to the Hungarian
constitutional tradition, an act was the only tool to change the ministerial structure of the
government, and changing ministries and competencies could only be done by acts. Later
the practice changed, which meant the contemporaneous change in the interpretation of
Act XI of 1917 as well. These mutual effects lead to a situation in which it was totally
acceptable to appoint a minister without portfolio in 1944 legally based on an act that was
meant to solve the extraordinary questions of World War I.
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FOUNDATIONS OF THE UNCODIFIED
HISTORICAL CONSTITUTION OF HUNGARY

This research in the field of the history of the Hungarian state and law intends
to explore the development of the history of our public law between 1222 and the
Austro-Hungarian Compromise of 1867. Nothing proves better the topicality of
this study than the fact that 330 years ago the Hungarian Estates of the Realm
adopted the law on the male line succession of the Habsburgs, and the year 2017
marked also the 150th anniversary of the Austro-Hungarian Compromise.
“First of all, we need to clarify: uncodified or historical constitution? Quite
a few authors, including the skilled jurists, use these two concepts as synonyms,
although they are not equivalent at all. An uncodified constitution is created continually during the historical development of a given country, and contains not
only the constitutional rules but the »relevant sources of the legal institutions«
as well (Decision No. 33/2012 of 17 July of the Constitutional Court of Hungary).
Thus, uncodified constitution is a dynamic concept, in contrast to the historical
constitution, which is often called ancient constitution”1.
As a consequence of the above considerations, the following sources of law
can be treated as part of the uncodified constitution: the Golden Bull and its confirmations and renewals, the crown-ideology, the Doctrine of the Holy Crown, the
Rákos field resolution of 1505, Acts 2 and 3 of 1687, the Pragmatic Sanction, Acts
10 and 12 of 1790, the public law aspects of the April Laws of 1848, and the laws
on the Austro-Hungarian Compromise.
These days there is a great emphasis on the interpretation of the uncodified
constitution, as the Fundamental Law, presently in effect, contains references to
it. The Fundamental Law states that it shall be interpreted in accordance with the
achievements of the historical constitution; the principle of judicial independence
was declared as an achievement by the Constitutional Court; it is, therefore, clear
that this research is of relevance nowadays.
1
A. Sereg, Történeti Alkotmány [Uncodified Constitution], http://www.jogiforum.hu/
hirek/30202 (visited June 24, 2018).
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1. THE BEGINNINGS:
THE SIGNIFICANCE OF THE GOLDEN BULL
Two key “legal documents” of the Hungarian Middle Ages are the Golden
Bull of 1222 of King Andrew II, and the 1351 law of King Louis I. These two
decrees served as foundations for the unification of the nobility as an estate of
the Realm, as well as for the build-up of the power of the estates of the Realm.
However, the Golden Bull produced its actual effect only after its confirmation
in the year 1351.
1.1. THE GOLDEN BULL OF 1222

The issuance of the Golden Bull of 1222 was procured from the King by the
magnates who had been omitted from power as opposed to those in the entourage
of the King. It accomplished the will of the King, even if it meant, at least partly,
nothing more than self-restraint. The so-called “renewal of the Golden Bull” of
1231 (often, but incorrectly, called the confirmation of the Golden Bull), is also to
be regarded as the same2.
The Golden Bull, as a matter of fact, was nothing but a royal charter with
a golden seal (bulla aurea in Latin), in which the King recognized the royal servants (servientes regis) as a class with feudal rights that were to be observed and
not to be breached neither by the high aristocracy, nor by the King. These rights
were the following:
−− on the day of Saint Stephen, the King or the Palatine (comes palatinus) should
hold a grievance day, all the royal servants might freely come before them;
−− no royal servant might be arrested without a verdict;
−− the property of the royal servants was exempt from taxation; the King might
not stay at their manors uninvited (which was a huge burden); their property
might have been bequeathed to anyone; in the absence of a will, their property
should pass to the collateral relatives, and only after that might it pass to the
King. Until then, in the absence of a male heir, the property used to pass immediately to the King.
−− royal servants were obliged to wage war only inside the country, abroad they
were obliged to fight only in defence of the homeland;
−− royal domains could not be given to foreigners, and without the Royal Council’s approval, they might not receive honours and titles;
G. Béli, Árpádkori törvényeink [Our laws in the period of the Árpáds], „JURA” 2000,
issue 1-2, p. 38; B. Mezey, Magyar Alkotmánytörténet [Constitutional History of Hungary],
Budapest 1995, p. 47.
2
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−− Resistance clause (ius resistendi): if the King would not obey the regulations,
firstly, the Palatine should endeavour to settle the complaints with the monarch. In the lack of a successful intercession, the bishops and archbishops, the
castle warriors (i.e. the lords; iobagio castri) and the noblemen might, without
the crime of high treason, resist and object (“episcopi et alii joubagiones ac
nobiles regni”, Act 31 of 1222)3.
Nonetheless, the Golden Bull had not yet had an impact, it had become a basis
of reference only since the 14th century and, by its confirmation of 1351, it began
to serve as the foundation of the feudal constitution. Actually, the Golden Bull
listed some basic criteria of the uniform status of the royal servants.
1.2. THE “RENEWAL OF THE GOLDEN BULL” OF 1231

In 1231, the King enforced his will, even if it partly meant nothing more than
self-restraint. The “renewal of the Golden Bull” of 1231 was issued by Andrew
II upon the pressure of the Church, and, essentially, it reaffirmed the content of
the Golden Bull of 1222, but omitted the provisions that offended the Church. In
turn, then, the prominent clergymen were entitled to hear the complaints on the
grievance days in Fehérvár and, in justified cases, they had the right to request
the King to remove the Palatine. Moreover, instead of ius resistendi, the threat of
excommunication got included into the document. The 1231 “renewal” also fell
into oblivion4 and the Kehida Charter of 1232 set forth the establishment of the
royal servants’ right of jurisdiction.
1.3. THE DECREE OF 1267

In 1267, as an end to the protracted civil war and as a sign of peace, King Béla
IV and his son King Stephen jointly issued a decree with the consent of the barons upon the request of “the noblemen called royal servants”5. The plural form at
the beginning of each provision, such as „statuimus” (we have stated), „volumus”
(we want), „concessimus” (we have permitted), „ordinavimus” (we have ordered),
makes clear that the King and his son mutually recognized the rules governing the
life of the nobility. At the same time, the declaration of the two Kings entailed the
intent of the Royal Council as well. This shows that the role of the Royal Council
in the legislation had become essential by that time, however, the basis of the
A. Degré, Magyar alkotmány- és jogtörténet [Constitutional and Legal History of Hungary],
G. Béli (ed.), Pécs 2009, pp. 63-65.
4
Ibidem, pp. 65-66.
5
Ibidem, p. 66.
3
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regulations was still the will of the King. Thus, the source of substantive law was
still the monarch himself, but the Council, by giving its consent to the confirmation of the King’s decision, became a factor of the legislation beside the King6.
The edict reaffirms the essentials of the Golden Bull in 10 articles without making
any reference thereto. It recognized the rights of the counties and introduced the
excommunication instead of ius resistendi. This document also fell into oblivion7.
The essence of the 1267 decree is that it was issued with the consent of the
barons, so the legislation was no more the exclusive right of the King, and a form
of joint exercise of power had been created. It is important to note that the classes
of the nobiles and the royal servants merged. Due to that merger, the royal servants (in the capacity of noblemen) were already entitled to send their deputies to
the Diet.
1.4. 1290: CONFIRMATION OF THE PRIVILEGES

After his coronation, Andrew III made an oath according to which he should
confirm the privileges of the noblemen of the country that they had obtained from
the saint royal predecessors. Relying on a certain group of noblemen, the Church
could force the King to accept the rules of a feudal governing structure, thus they
were able to control the overwhelming power of the barons and could provide
place for the nobility in the Council (Acts 7, 8, 9, and 25 of 1290). Thenceforth, the
King could issue his decisions formally on his own; and the nobility, which were
entitled to appear on the Fehérvár grievance days (beside the Royal Council), had
the right to call the barons to account for their deeds8.
1.5. 1351: CONFIRMATION OF THE GOLDEN BULL
AND DECLARATION OF AVITICITY

In November 1351, Louis the Great (Louis the Hungarian, Ludwik Węgierski
in Polish) convened the Diet where he reaffirmed the Golden Bull except for its
Article 4 on testamentary freedom, and also enacted additional provisions. The
“abrogated” Article 4 recognized the testamentary freedom of the royal servants.
By eliminating that freedom, Louis the Great introduced the so-called aviticity:
the regulation of inheritance of the hereditary (i.e. ancient, avitus in Latin) noble
possessions in Hungary. The 1351 law of Louis the Great abolished the testamentary freedom and prescribed that the inherited property should automatically pass
G. Béli, Árpádkori…, p. 39.
A. Degré, Magyar…, p. 66.
8
G. Béli, Árpádkori…, p. 39.
6
7
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to the direct or collateral male successor. In case a family had died out in the male
line (defectus seminis), the property escheated to the King (escheatage). The law
of Louis the Great, that remained in force until 1848, protected the property of the
nobility against the barons and, through the escheatage, increased the revenues
of the Crown9.
Following its 1351 confirmation, the decree of 1222 was reborn, because the
two noble classes (the nobiles and the royal servants) merged.
From among the provisions of the 1222 decree of Andrew II regarding the
royal servants, Article 4 deserves special attention: “Si quis serviens sine filio
decesserit, quartam partem possessionis filia obtineat, de residuo, sicut ipse volverit, disponat. Et si morte preventus disponere non potuerit, propinqui sui, qui
eum magis contingunt, obtineant. Et si nullum penitus generationem habuerit,
rex obtinebit”. On the basis of the 1351 transposition, scholars and the interpreters
of the transposed provisions concluded that a royal servant, in the lack of a direct
line heir, could freely bequeath his possessions to anyone regardless of the rights
of his relatives. In fact, however, it was not the case in reality, only a royal servant
as a free landowner had the right of disposition over his property. Thus, the royal
servants did not expect Andrew II to introduce a new succession regime, they
only wanted to achieve that the King recognize the testamentary freedom of the
magnates with regard to them as well10.
In terms of the life of a Hungarian nobleman, the 1351 decree of Louis I was
found to be of decisive importance. By transposing the provisions of the 1222
decree of Andrew II, the privileges and rights of the royal servants and the nobiles
were summed up as the rights of the nobility. Through its further transpositions
by other decrees, in 1351, the long-forgotten Golden Bull became the foundation
of the noble privileges and formed the basis of the four fundamental rights of the
noblemen as enshrined in the Tripartitum: noblemen might be condemned only
in a regular judicial proceeding, they were subject only to the rule of a lawfully
coronated King, they might enjoy their properties freely and tax-exempt, in return
of which they were obliged to defend the country militarily, and together with
other noblemen they might exercise the right of resistance if the King violated the
rights of the nobility11. Consequently, since 1351, the Golden Bull had contained
the foundations of nobility, and thenceforward, it can be referred to as a factor of
the uncodified constitution.
9
M.T. Tarján, 1351. december 11. Nagy Lajos király kihirdeti az ősiség törvényét [11 December 1351, Louis the Great promulgated the law on aviticity], „Rubicon”, http://www.rubicon.hu/
magyar/oldalak/1351_december_11_nagy_lajos_kiraly_kihirdeti_az_osiseg_torvenyet/ (visited
June 24, 2018).
10
G. Béli, Die Basisinstitut des Privatrechts [Basic Institutions of Private Law], (in:)
G. Máthé (ed.), Die Entwicklung der Verfassung und des Rechts in Ungarn, Budapest 2017, p. 179.
11
Ibidem, p. 180.
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1.6. LEGACY OF THE GOLDEN BULL

In 1384, Queen Mary (1371-1395) convened the Diet and reaffirmed the
Golden Bull, as well as the decree of 135112. In Opus Tripartitum (in full Tripartitum opus iuris consuetudinarii inclyti regni Hungariae in Latin, “Customary
Law of the Renowned Kingdom of Hungary in Three Parts”) by Werbőczy (1514)
the equality of the nobility with the barons and the high clergy in respect of their
fundamental freedoms and rights was demonstrated. Therefore, the first and most
important element in the Doctrine of the Holy Crown (discussed further below)
was the so-called “una eademque libertas” i.e. the “one and the same freedom”,
which meant that only one freedom (nobility) existed for the high clergy, the barons, and the noblemen; thus they lived according to the same law and customs, as
well as the same procedural law13. While Werbőczy’s striving was not to elaborate
a new theory, but to prove the equality of the nobility with the barons and the high
clergy, still he gave rise to a doctrine that determined the power of our monarchs
and the development of the history of our public law for almost two hundred years
to come14.
Overall, we can, therefore, approach the significance and impact of the Golden
Bull from two aspects: firstly, that of the law on landholding and, secondly, that of
the constitution (constitutional history). The landholding was the basis of power
and noble families, while, in constitutional regard, the document contains the
unification of the nobility.
In essence, aviticity could preserve the Hungarian landholding system, hence
the King could create domestic political stability. Introduction of aviticity preserved the possessions of the nobility against the barons, that is why they did not
have possibility to increase their lands with the detriment to the properties of the
nobility. This fact, by the way, enlarged the royal domains in the long term, since
if a nobleman had no male heir, his ancient possessions escheated to the King.
The 1351 provisions had, of course, their disadvantages as well. They remained in
force until 1848, strongly hindered the economic and social transition and became
12
J. Szalay, L. Baróti, A magyar nemzet története I-IV. [History of the Hungarian Nation].
https://www.arcanum.hu/hu/online-kiadvanyok/MagyarNemzetTortenete-a-magyar-nemzettortenete-9A23/szalaybaroti-a-magyar-nemzet-tortenete-9A24/magyarorszag-a-vegyes-hazakbol-szarmazott-kiralyok-koraban-8F7/i-az-anjouk-kora-8FF/4-iv-maria-13821387-ii-vagykis-karoly-13851386-AD9/ (visited June 23, 2018).
13
F. Eckhart, Magyar alkotmány és jogtörténet [Constitutional and Legal History of Hungary], Budapest 2000, p. 120.
14
Zs. Biró, Az út az örökös királyságig [Way to the hereditary kingdom], (in:) T. Drinóczi
(ed.), Studia Iuvenium Iurisperitorum 9, Pécs 2018, p. 32, http://sii.ajk.pte.hu/files/studia-iuvenumiurisperitorum-9-2018.pdf (visited June 20, 2018).
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the main obstacle to capitalism and embourgeoisement. After all, the law of Louis
the Great motivated István Széchenyi to write his book Hitel (Credit, 1830) which
addressed the solution of the problem. Finally, Act XV of 1848 (one of the April
Laws) abolished aviticity, and, after the fall of the war of independence of 1849,
the Emperor’s letters patent also ruled over the abolishment thereof 15.
Concerning the public law development of the Golden Bull, the following
milestones can be mentioned: in 1222, Andrew II issued the Golden Bull, in which
he laid down some fundamental criteria of the uniform status for the royal servants. The Kehida Charter of 1232 granted the royal servants the judicial rights.
In the decree of 1267 jointly issued by Béla IV and the young King Stephen, the
classes of the nobiles and the royal servants merged, by which a relatively large
class of nobility with uniform status evolved. As a result of the 1351 confirmation of the Golden Bull and the declaration of aviticity, the Golden Bull has been
regarded as a factor of the uncodified constitution since the 14th century. And
finally, in 1514, Werbőczy declared the equal rights of the nobility.

2. FUNDAMENTAL DOCUMENTS
OF THE UNCODIFIED CONSTITUTION
2.1. THE CROWN-IDEOLOGY

Following the 1301 dissolution of the House of Árpád, Charles I (Charles Robert, 1308–1342) overcame his opponents, took the throne of Hungary and had
himself coronated three times in order to comply with all the criteria of legitimacy, that is to be crowned by the Archbishop of Esztergom in Székesfehérvár
with the Holy Crown.
Charles Robert mentions in his royal charters several times that he had become
King of Hungary through invitation, acceptance, and election. His stance on royal
authority and crown played an important role not only in building up his power
but also contributed to the development of the crown-ideology. He consciously
called his crown “Holy”, thereby stating that his reign was unquestionable via the
holiness that the crown attained from the Pope. Although, in a legal sense, the
crown was not separate from the King for a long time; by the conception of the
crown-ideology, the long way to separation began16.

15
16
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2.2. THE RÁKOS-FIELD RESOLUTIONS

In 1505, there was no official Diet convened, the estates of the Realm, however, gathered at the Rákos field where, in the so-called Rákos-resolutions, they
declared that a confederation be formed by the gentry, the high clergy, and the
barons with the purpose that, in case Vladislaus II (1490–1516) died without an
heir, they would elect a King from among themselves17. According to the decision:
“Our country awfully shattered, and foreign kings caused her utter destruction
who had not learned the morals of the Scythians, who, dealing with their selfaffairs, fain gave themselves to calmness rather than to warfare, so had they lost
the marches and border forts of the country one after the other”. So, the estates
of the Realm were not satisfied with the reign of kings from foreign houses who
had not ruled the country diligently. “Wherefore, if the present ruler passed away
from this world without an heir son, lest a foreign monarch forcibly usurp the
country and subject her to eternal servitude: we [the estates of the Realm] decide
that every time the country is left without a king, and no heir sons remained who,
according to our laws and customs, would inherit the throne, a foreign man shall
not be elected to be a king; only a Hungarian man, who is competent and suitable, shall be accepted as lord and king” (12 October 1505)18. Hence, the estates
of the Realm decided to elect a king from among themselves if Vladislaus II died
without an heir.
Thereby, the national elective monarchy was established on the level of a decision. The decision is correctly called “resolution”, because it was issued without
the consent of the King and out of a Diet, which, otherwise, could have been
convened by the King. A further clause of the Rákos field resolution was that if
anyone brought or helped a foreign pretender or did not revolt against that person,
he should be deprived of his nobility and fall to villeinage. A further important
characteristic of the agreement is that, according to contemporaneous law, if the
parties concluded a contract of their own free will, it might not be changed, consequently, even the Diet might not repeal the Rákos field resolutions. In plain language, it means that the King had nothing to do with their decision, for although
he was on the throne of Hungary, he did not own the throne19.

B. Mezey, A magyar állam- és jogtörténet forrásai [Sources of the Constitutional and Legal
History of Hungary], Budapest 1998, p. 37.
18
V. Fraknói, Magyarország a mohácsi vész előtt a pápai követek jelentései alapján [Hungary
prior to the Mohách Disaster as reflected by the Protocols of the Papal Nuncio], Budapest 1884,
p. 6.
19
P. Engel, G. Kristó, A. Kubinyi, Magyarország története 1301-1526 [History of Hungary
1301–1526], Budapest 1998, pp. 351-352.
17
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2.3. DOCTRINE OF THE HOLY CROWN

By the raise of the estates of the Realm, the person of the King and the person of the Holy Crown separated, and the latter became the embodiment of the
legal personality of the Hungarian state. In the 13th and 14th centuries, the King
obtained the regal power by the coronation, then, after the partition of power,
the sovereignty of the sacra corona was formed. By the 15th century, the crown
had become the source of ownership, the ius regium (that is the noble properties)
escheated to the Holy Crown. It meant that the Holy Crown was the owner of the
territory of the state as well. As the influence of the estates of the Realm evolved,
they exercised the rights of the crown in the Diet together with the King; this led
to the combination of the two systems: with the fusion of organic state theory and
the crown-ideology, the Hungarian state-concept was created, that is the Doctrine
of the Holy Crown20.
The principles of the doctrine were:
1) The sovereignty of the Hungarian state is owned by the Holy Crown, and it
belonged to the King only indirectly through the crown. The King might exercise
the right of ennoblement, conferment, governance, judicial and legislative power
through the Holy Crown.
2) The sovereignty was granted to the Holy Crown through conferral (by the
nation to the Holy Crown), accordingly to the King, thus the ultimate source of the
sovereignty is the will of the nation.
3) In respect of legislation, the sovereignty was divided, as the King might
exercise the legislative power upon consultation with the nobility.
4) All noblemen were part of the Holy Crown, however, the King had the
right of ennoblement, and the nobility (as a whole) could invest the monarch with
regal power, that is to say, there was a mutual relation between the King and the
nobility within the framework of the state.
The substantive finding is what Werbőczy strived to demonstrate was that all
noblemen were members of the Holy Crown; and in relation thereto, he pointed
out to the importance of the Holy Crown. In the form of his Tripartitum and by
the creation of the Doctrine of the Holy Crown, the author [i.e. Werbőczy] wished
to give a powerful argumentation weapon to the nobility for the next two hundred
years against the foreign Habsburg rulers on the basis of the principle of equal
freedom; and thereby assured that the nobility and the country keep their relative
independence (existing only in principles) as long as they could.

20
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2.4. ACTS II AND III OF 1687: HEREDITARY KINGDOM
OF THE HABSBURGS

Hungary on its own was unable to overcome the Ottomans, that is why the
country needed Austrian help, that resulted in the coronation of many Habsburgs
who became the kings of Hungary. In 160 years, it caused that, with the exception of the coronation, the Doctrine of the Holy Crown ceased to be valid and
the hereditary kingdom of the Habsburgs was established. By the time Joseph
I was crowned, through the Acts II and III of 1687, hereditary kingdom of the
Habsburgs on the throne of Hungary was incorporated into the law, the national
elective kingdom and the Doctrine of the Holy Crown completely disappeared,
only a mere shadow of its formal self was reflected in the final arrangements of
the Pragmatic Sanction21.
2.5. SIGNIFICANCE OF THE PRAGMATIC SANCTION
FORM PUBLIC LAW PERSPECTIVE

In less than two centuries, the law of succession of the Habsburgs, even the
female succession, was forced to Hungary by the Austrian rulers, exploiting its
tight situation. In 1711, Joseph I died without an heir, therefore, pursuant to Article 3 of Act III of 1687, a male successor of the Spanish branch of the House of
Habsburg inherited the hereditary provinces in conjunction with the hereditary
throne of Hungary. For this reason, the Spanish Charles III (Charles VI, as Holy
Roman Emperor) was entitled to the throne, but, due to the war of succession, he
could take the throne only in 171222.
Although the 1707 Diet held at Ónod declared the dethronement of the House
of Habsburg, it was qualified as constitutionally invalid under the Doctrine of the
Holy Crown23. Subsequently, the Szathmár pacificatio (i.e. the Treaty of Szatmár
of 1711), that was the instrument of peace settlement, served as a public law foundation of the Hungarian version of the Pragmatic Sanction. During Rákóczi’s war
of independence, the country got weakened, while the Habsburg Empire strengthG. Béli, A Négyeskönyv 1573. évi interpolált változata és közjogi megoldásai [Interpolated
version of Quadripartitum of 1573 and its public law solutions], (in:) G. Máthé (ed.), Quadripartitum kézirat azonosítása [Identification of the Manuscript of the Quadripartitum], Budapest 2015,
p. 333; B. Hóman, G. Szekfű, Magyar történet V. [Hungarian History V], Budapest 1936, p. 367;
E. Bartoniek, A magyar királykoronázások története [History of Hungarian Coronations], Budapest 1987, pp. 98-100; E. Bálint, A királyi trón betöltésének módja Magyarországon [Method of
Enthronement in Hungary], Budapest 1912, p. 11.
22
E. Bartoniek, A Magyar…, p. 153.
23
K. Molnár, A Szent Korona-tan kifejlődése és mai jelentősége [Development of the Doctrine
of the Holy Crown and its Significance today], Pécs 1927, p. 10.
21
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ened in consequence of the French defeats; thus emerged the idea of compromise:
Sándor Károlyi (Rákóczi’s general) and Miklós Pálffy signed the Treaty of Szatmár in 1711, which restored the feudal constitution and the hereditary succession of the House of Habsburg. It consisted in the following: Charles III, at his
coronation, took an oath to the “constitution” and, in the 1715 Diet, he promised
that Hungary should be governed exclusively according to the law of Hungary24.
Charles III had no sons, however, he wished to keep the throne for his daughter, Maria Theresa. He modified the succession agreement within the House of
Habsburg (the so-called House rules) in 1703, and legalized female succession,
which was promulgated in the form of the Pragmatic Sanction. He had the document adopted by the Croatian-Slavonian estates of the Realm in 1712, then by
Transylvania in 1722. On 27 June 1722, the Hungarian estates of the Realm also
adopted it, and it entered into force as of 1723; in return to which the nobility
required the monarch to respect their feudal rights and that the countries of the
Holy Crown be part of the Empire “indivisibly and inseparably – indivisibiliter ac
inseparabiliter” and be governed together at all times. It meant that the Hungarian
estates of the Realm waived the right of king-election even for the case of maleline extinction of the Austrian and Spanish branch of the House of Habsburg,
whereby female succession could take place25. In addition, in order to definitively
win over the estates of the Realm, Leopold reaffirmed the provisions of the Tripartitum on habeas corpus, tax-exemption and, in his Act 5 of 1723, he raised the
role of the counties over the villeins26.
Besides the inseparability, the Pragmatic Sanction set forth one more important factor of the constitutional law: the Lands of the Crown of Saint Stephen
(Hungary, Transylvania, and Croatia) should be handled as an unified, distinct
part within the Habsburg Empire, where the rules of succession should be the
same; that is, the Pragmatic Sanction was not only a simple House rule that had
been extended, and not only a measure that guaranteed the succession of Maria
Theresa, but also a public law instrument that formed the basis for the later Compromise of 186727.
Pursuant to the Pragmatic Sanction, If Charles III died without a male heir,
the female line of Charles III should be the first in the line of succession, thereafter, the female line of Joseph I should inherit the kingdom, finally, the female line
of Leopold I succeed to the throne; within the female lines, firstly the men should
take their place, then should come the women, and finally the other subsequent
G. Szekfű, A magyar állam életrajza [Biography of the Hungarian State], Budapest 1917,
pp. 147, 150.
25
E. Bartoniek, A Magyar…, p. 101.
26
B. Hóman, G. Szekfű, Magyar történet VI. [Hungarian History VI], Budapest 1936, p. 97.
27
I. Gonda I., E. Niederhauser, A Habsburgok [The Habsburgs], Budapest 1987, p. 111.
24

Studia Iuridica 80.indd 49

2019-09-13 13:16:52

50

Zsófia Biró

lines. The Pragmatic Sanction contained personal conditions as well: the monarch
should be an Austrian archduke, a Roman Catholic, and a person of a legal marriage. If none of the Habsburgs could comply with these requirements, the right of
king-election should return to the Hungarian estates of the Realm. In summary,
the interests of the Habsburg Empire prevailed, because no other solution was
possible, and the Turks were still threatening our eastern borders28.
In the public law system, the Pragmatic Sanction was of such importance that
the fundamental laws of 1792, 1848, and 1867 were based thereon29. In the international relations, the regulation provoked an Europe-wide repugnance, since the
legal situation established between Austria and Hungary strengthened the monarchy so much that it caused aversion and anxiety on the part of the major powers30. First in its post-Mohács history, Hungary, together with Austria, represented
a value of a major power, therefore the Pragmatic Sanction has to be recognized
with regard to its significance in respect of international power relationships as
well. In addition to the fact that the Pragmatic Sanction set forth the succession
order of the Habsburgs, it foreshadowed the future common issues: military and
foreign policy and a joint financial policy (only for the expenditures of these), and
dealt with the circumstances of the coronation of the king of Hungary31.
2.6. ACTS 10 AND 12 OF 1790/91

The Hungarians insisted on the Acts 10 and 12 of 1790/91 as well. Act 10 was
the basis of the April Laws of 1848; its essence was that Hungary should be governed according to her own laws and customs, and the King should reign in the
country as a Hungarian King. Act 12 was the other foundation of the April Laws
of 1848; and it stated that legislation falls in the joint competence of the Diet and
the King, furthermore, it rejected the possibility of governance through letters
patent and other absolutistic means by the emperor32.
28
G. Ferdinandy, B. Schiller, A Pragmatica Sanctio és a Házi törvények [Pragmatic Sanction
and the House rules], Budapest 1903, pp. 4-8; J. Horváth, Az 1722/23 I. II., III. Törvényczikkek által
elfogadott pragmatica Sanctio lényege és annak helyzete a magyar közjogban [Essential Provisions of the Pragmatic Sanction adopted by Acts I, II and III of 1722/23, and its Situation within
the Hungarian Public Law], Budapest 1898, p. 30.
29
J. Horváth, Az 1722/23…, p. 83.
30
Ibidem, p. 87.
31
A. Gergely Az 1867-es kiegyezés [The Compromise of 1867], „Rubicon”, http://www.rubicon.hu/magyar/oldalak/az_1867_es_kiegyezes (visited June 19, 2018).
32
Act X of 1790/91 on the independence of Hungary and her related parts (1790/91. évi X.
törvénycikk Magyarország és a hozzákapcsolt részek függetlenségéről), https://net.jogtar.hu/
ezer-ev-torveny?docid=79000010.TV&searchUrl=/ezer-ev-torvenyei%3Fpagenum%3D25 (visited June23, 2018); Act XII of 1790/91 on the legislative and executive power (1790/91. évi XII.
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2.7. THE “CONSTITUTION” OF 1848

The reforms of the early 19th century and the spring of the European revolutions created the constitutional reform of 1848 in the Kingdom of Hungary. The
monarch ratified the April Laws on 11 April 1848. Essentially, the whole feudal
constitution was abolished, and gave place to a parliamentary (or constitutional)
monarchy. From a constitutional aspect, the following Acts were of greater relevance:
Act 3: The King might exercise his executive power through an independent
Hungarian ministry, his regulations were valid only after being countersigned
by a minister. The first responsible government was composed of a Prime Minister and eight ministers. The ministers were responsible for their actions, their
accountability was regulated by law.
Act 4: Annual Diet should be convened in Pest, the representatives should be
elected for a 3 months period. The king might adjourn and dismiss the Diet, but
a new assembly should be reconvened within three months.
Act 5: The basis of suffrage was the property census.
Act 8: Tax-exemption of the nobility was abolished, equality and proportionality in the discharge of public burdens was introduced.
Act 9: Urbarium, villein socage, nona (tax paid by the villeins to the lord of
the manor), and the obligatory gift were abolished; indemnification to the lord
was paid by the state in a later date. Abolishment of manorial courts was also
introduced.
Act 13: Abolishment of the tithe (decimae in Latin, a tax to be paid to the
Church) without indemnification.
Act 15: “Aviticity shall absolutely and completely be abolished”. The socager
became the owner of the land, equality before the law was achieved33.
2.8. IMPERIAL DIPLOMA OF OCTOBER, FEBRUARY PATENT,
PROVISIONAL STATE AND COMPROMISE

Following the revolution and war of independence and the transitional period,
Austria and Hungary showed the signs of rapprochement, especially due to the
international situation. Austria agreed to take the Pragmatic Sanction as a starting point, but refused the laws of 1791 and, instead of that, preferred the Imperial

törvénycikk a törvényhozó és végrehajtó hatalom gyakorlásáról), https://net.jogtar.hu/ezer-evtorveny?docid=79000012.TV&searchUrl=/ezer-ev-torvenyei%3Fpagenum%3D25 (visited June
23, 2018).
33
A. Degré, Magyar…, pp. 293-295.
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Diploma of October (issued on 20 October 1860) and the February Patent of
26 February 1861.
In October 1860 Franz Joseph promulgated a diploma, a federal type constitution for his peoples. Pursuant to the diploma, the pre-1848 legal system and
regime was to be restored, which was a retrograde step in comparison to the April
Laws of 184834. The diploma was unacceptable for Hungary not only on a principled basis but also practically, since, at that time, the country did not have a lawfully accepted monarch or Diet that could have adopted the diploma.
The February Patent contained stricter provisions: the Hungarian Diet was
regarded as a provincial assembly only, that could send delegates to the imperial
parliament. Only 85 of the 343 delegates of the imperial parliament was to have
been sent from Hungary, that is not more than 25%. The Hungarian nobility called
the Patent an unprecedented humiliation, for the thousand-years old Kingdom of
Hungary was dealt merely as a province and its political weight was considered as
only one fourth of the empire. It was to mean that Hungary could have appeared
on the provincial level within the empire, that is it could have had a marginal role
in comparison to its significance; therefore the February Patent as a new constitution was rejected by the Hungarian estates of the Realm35. As a response, Franz
Joseph dismissed the Parliament and introduced a rule by decree; that was the
period of provisional state.
The Emperor supposed that resistance could be broken in Hungary as time
passes, and a regime would take place that would be advantageous for the Empire
and favourable for Austria. International situation (especially the strengthening of
Prussia and the defeat and the territorial loss suffered from the Prussians) inclined
the monarch to approach the Hungarians in order to find a solution by which he
could consolidate his empire. Franz Joseph recognized that, without inner stability, he could not be up to the European major powers.
The Hungarian nobility also recognized the opportunities offered by the situation. The first step to the relief was taken by Ferenc Deák (1803–1876, the Hungarian jurist, statesman and later Minister of Justice, known as “the Wise Man
of the Nation”) who wrote his Easter article in 1865, in which he stated that the
Empire had to survive and the laws on the common issues should be formed
accordingly36.
Deák identified the sole document that was accepted by both parties and
could mean a common beginning: the Pragmatic Sanction. The Wise Man of the
A. Gergely Az 1867-es…
Á.P. Harmat, A kiegyezés és előzményei, a neoabszolutizmus kora (1850-1867) [The Compromise and its antecedents, the period of neoabsolutism (1950-1867)], http://tortenelemcikkek.hu/
node/127 (visited June24, 2018).
36
A. Gergely Az 1867-es…
34
35
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Nation stated that the purpose of the Pragmatic Sanction was the unified empire
and it served as a fundamental law for Austria and Hungary, from which it could
be derived that constitutional and legal autonomy of Hungary was not contrary to
that of Austria, furthermore, he claimed that “precondition of any negotiation on
all issues concerning the interests of the empire as a whole is the recognition of
the independent and autonomous statehood of the country”37.
He stated that it was a sine qua non to the existence of the unified empire to
conclude an agreement on the common issues, i.e. the foreign and military policy
and a joint financial policy (for the expenditures of these). In short, Deák planned
a relation closer than a personal union, where the two parts of the empire would
be equal and function in the framework of a common constitution and would be
tied together mostly by the monarch and the common defence38.
By the Austro-Hungarian Compromise, the dual monarchy was established39.
On 29 May 1867, the Diet adopted the “legislative package” on the Compromise,
which entered into force upon the coronation of Franz Joseph on 8 June 1867 and
was ratified by the monarch on 28 July40.
Public law basis of the Compromise was the Pragmatic Sanction which stated
that the monarch of Austria and Hungary was identical (i.e. the same person)
and that the two countries are tied together “indivisibly and inseparably – indivisibiliter ac inseparabiliter” and owe each other mutual defence. It followed that
Austria and Hungary should provide common armed forces, diplomacy, and the
financial background of those. The common policies could not function without
common governmental bodies: common ministries for military, diplomacy and
finance, as well as delegations of the national Parliaments, each composed of
60 delegates addressing mainly the common budget. In addition to common policies, there were the so-called “issues of common understanding”, such as state
debt, customs, taxation, railway, and postal policy41.
The Compromise itself was a package of legislation composed of the following four statutes:
37
G. Máthé, Deák Ferenc közjogi dogmatikai remeke [Francis Deák’s Masterpiece in the
Dogmatics of Public Law], (in:) G. Máthé, A. Menyhárd, B. Mezey (eds.), A kettős monarchia [The
Dual Monarchy], Budapest 2018, p. 47.
38
A. Gergely Az 1867-es…; G. Máthé, Deák Ferenc…, p. 53.
39
A. Gergely Az 1867-es…
40
V. Tóth-Péter, Az 1867-ig vezető út: koronázás és kiegyezés Esztergom vármegyében [The
Way to the Compromise: coronation and compromise in Esztergom County], (in:) Archives: Hungarian National Archives (Magyar Nemzeti Levéltár): XX. századi történeti források [Historcal
sources of the 20th century] http://www.archivnet.hu/az-1867-ig-vezeto-ut-koronazas-es-kiegyezes-esztergom-varmegyeben (visited June 25, 2018); In the beginnings, the work in the legislation was impeded by the adoption of the so-called royal guarantees, but the work could continue
thereafter.
41
Á.P. Harmat, A kiegyezés…
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Act 12 of 1867 on the issues of common interest of the Lands of the Holy
Crown of Hungary and other countries ruled by His Majesty and on the method
of arrangement thereof42;
Act 14 of 1867 on the proportion of financial burdens of the common issues
pursuant to the Act 12 of 1867 by virtue of the Pragmatic Sanction that is to be
henceforward borne by the Lands of the Holy Crown of Hungary43;
Act 15 of 1867 on the contribution to the state debts to be borne by the Lands
of the Holy Crown of Hungary44; and
Act 16 of 1867 on the customs and trade alliance formed between the Lands of
the Holy Crown of Hungary and other countries of His Majesty45.
The significance of the laws of 1867 is that they were not a direct continuation
of those of 1848, but a construction based on mutual concessions, whereby the
Monarchy consolidated its status as a European major power.

3. THE FUNDAMENTAL LAW
AND THE UNCODIFIED CONSTITUTION
The Fundamental Law presently in effect in Hungary sets forth in the National
Avowal that “We honour the achievements of our historical constitution and we
honour the Holy Crown, which embodies the constitutional continuity of Hungary’s
statehood and the unity of the nation”46. Similarly in Section (3) of Article R we
read as follows: “The provisions of the Fundamental Law shall be interpreted in
accordance with their purposes, the National Avowal contained therein, and the
achievements of our historical constitution”47. The Constitutional Court tried to
interpret what this provision could actually mean, and its interpretation is still
ongoing. However, it is a certain fact – and it was declared by the Constitutional
Court – that the provisions of the Fundamental Law shall be interpreted not
merely in accordance with the historical constitution but its achievements. The
question of what can be regarded as an achievement shall be determined by the
Act 12 of 1867 https://net.jogtar.hu/getpdf?docid=86700012.TV&targetdate=&printTitle=
1867.+%C3%A9vi+XII.+t%C3%B6rv%C3%A9nycikk&referer=1000ev (visited June 26, 2018).
43
Act 14 of 1867 https://net.jogtar.hu/getpdf?docid=86700014.TV&targetdate=&printTitle=
1867.+%C3%A9vi+XIV.+t%C3%B6rv%C3%A9nycikk&referer=1000ev (visited June 26, 2018).
44
Act 15 of 1867 https://net.jogtar.hu/ezer-ev-torveny?docid=86700015.TV&searchUrl=/ezerevtorvenyei%3Fpagenum%3D27 (visited June 26, 2018).
45
Act 16 of 1867 https://net.jogtar.hu/ezer-ev-torveny?docid=86700016.TV&searchUrl=/ezerevtorvenyei%3Fpagenum%3D27 (visited June 26, 2018).
46
Fundamental Law of Hungary: National Avowal.
47
Fundamental Law of Hungary: Foundations, Section (3) of Article R.
42
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Constitutional Court from case to case, for the nature of the achievements is not
defined by the Fundamental Law48.
The 19th century laws that constituted the bourgeois transformation are part
of the uncodified historical constitution. These laws created a solid institutional
foundation on which the modern constitutional state is built49.
Related to the judicial independence, the Constitutional Court found that two
laws could be regarded as achievements: Act 4 of 1869 and Act 9 of 1871. Both
addressed the independence of the judges from different aspect, e.g. irremovability, retirement etc.
Therefore, the Constitutional Court established that judicial independence,
and the resulting principle of irremovability, is not only a normative rule of the
Fundamental Law, but also an achievement of the historical constitution. Thus,
it is an interpreting principle obligatory to everybody, based on the provisions of
the Fundamental Law, and which is to be applied also in the course of exploring
other potential contents of the Fundamental Law50.

4. CONCLUSION
In summary, we can conclude that, between 1222 and 1867, there were waves
in the development of the state, the crests and troughs of the waves being formed
by history.
In the 14th century period of the crown-ideology, the King had absolute power,
then up to the early 16th century the King had to face the constantly strengthening
estates of the Realm and nobility that grew to become a factor of power. In the
late 17th century, the Habsburgs’ right of succession to the throne of Hungary set
back the rights of the nobility and therewith the feudal constitution, which was
concepted by Werbőczy in his Tripartitum. The 18th century brought changes: the
Pragmatic Sanction and Leopold II, at the end of the century, confirmed the rights
of the nobility. The laws of 1848, however, did not raise the feudal monarchy to
a higher level, but resulted in a bourgeois transformation and a parliamentary
monarchy, which did not last very long. In the period between 1849 and 1867, the
standpoints of Austria and Hungary alternately diverged and converged, then,
finally, they established the constitutional Austro-Hungarian Empire with mutual

I. Vörös, A történeti alkotmány az Alkotmánybíróság gyakorlatában [Uncodified constitution in the case law of the Constitutional Court], „Közjogi Szemle” 2016, issue 4, p. 49.
49
Decision 33/2012.(VII. 17.) AB.
50
Decision 33/2012.(VII. 17.) AB.
48
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consent; it was the most important turning point in the history of our uncodified
constitution.
The Fundamental Law of 2011 shall be interpreted in accordance with the
achievements of our historical constitution; as a result thereof, the principle of
judicial independence was declared as an achievement by the Constitutional
Court.
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Summary
The article examines the evolution of the Hungarian Public and Constitutional Law
from 1301 until the Austro-Hungarian compromise in 1867.
The topic is highly relevant, because the year 2017 marked the 330th anniversary of
the 1st and 2nd Act of 1687, which state that the Habsburgs are the only and true heirs
of the Hungarian throne; it also marked the 150th anniversary of the Austro-Hungarian
Compromise. Furthermore the current Fundamental Law says that “We honour the
achievements of our historical constitution and we honour the Holy Crown, which
embodies the constitutional continuity of Hungary’s statehood and the unity of the nation”.
The main chain of thoughts of the article presents the crown-ideology and the
Doctrine of the Holy Crown, the Rákos field resolution of 1505, the Acts 2 and 3 of 1687,
the Pragmatic Sanction, Acts 10 and 12 of 1790, the public law aspects of the April Laws
of 1848, and the laws on the Austro-Hungarian Compromise.
The article presents the fundamental documents of the Hungarian uncodified
historical Constitution issued within the given period. Through their formation and
historical background we can truly understand the Hungarian customary law and the
legal traditions, which are still honoured by our present Fundamental Law.
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THE PROTECTION OF OIKOI UNDER EXTINCTION
BY THE EPONYMOUS ARCHON IN ANCIENT ATHENS:
THE LAW AND ITS APPLICATION

1. INTRODUCTION
The city of Athens in the 4th century BC was composed of many households
(oikoi), as Aristotle1 points out: “πᾶσα γὰρ σύγκειται πόλις ἐξ οἰκιῶν”. They were
considered the most crucial social units, being intimately connected2. According
to the philosopher, the first social partnership was the household (oikos): “The
partnership therefore that comes about in the course of nature for everyday purposes is the »house«”3. Many households made up the village4: “On the other
hand the primary partnership made up of several households for the satisfaction
of not mere daily needs is the village”5. Finally, several villages composed the
city, which was the most supreme partnership of all6: “The partnership finally
composed of several villages is the city-state; it has at last attained the limit of
virtually complete self-sufficiency, and thus, while it comes into existence for the
sake of life, it exists for the good life”7. This evolution from the household (oikos)
Aristotle, Politics, 1.1253b.
B.S. Strauss , Fathers and Sons in Athens: Ideology and Society in the Era of the Peloponnesian War, London 1993, p. 40.
3
Aristotle, Politics, 1.1252b.
4
N. D. Brendan., The Household as the Foundation of Aristotle’s Polis, Cambridge: Cambridge University Press 2006, p. 29.
5
Aristotle, Politics, 1.1252b.
6
Aristotle, Politics, 1.1252a: “Every state is as we see a sort of partnership, and every partnership is formed with a view to some good (since all the actions of all mankind are done with
a view to what they think to be good). It is therefore evident that, while all partnerships aim at
some good the partnership that is the most supreme of all and includes all the others does so most
of all, and aims at the most supreme of all goods; and this is the partnership entitled the state, the
political association”.
7
Aristotle, Politics, 1.1252b.
1
2
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to the city (polis) was the basis on which a strong reciprocity as well as an interrelationship between the two partnerships were established. The polis based its
strength on the vitality of an oikos, while oikos flourished within a developed and
prosperous polis.
The term oikos is used by the orators in three different ways8. The first one
is oikos in the sense of family9, as Isaeus10 remarks in his speech On the Estate
of Appolodorus: “(…) yet he has not given him a son by posthumous adoption but
has left his family (oikos) desolate, and he would similarly fail to give Apollodorus a son by adoption and would leave his house likewise desolate”. The second
one is oikos in the sense of property11, estate or fortune, according to Isaeus’12
On the Estate of Pyrrhus: “The man, who was, according to his own account,
about to marry his sister to a man with a fortune (oikos) of three talents, when he
was arranging a matter of such importance, represents that only one witness was
present on his behalf”. Finally, oikos is also used in the sense of the house (the
building is also cited as oikia), as in Isaeus’ speech13 On the Estate of Philoctemon: “If our opponents had then so contrived that the houses (oikoi) were leased,
my clients would no longer have been able to claim them”.
Being interested in the preservation and continuation of all oikoi14, the Athenian state appointed a certain magistrate, who had the legal obligation to protect
them. This public official was named eponymous archon15 and had the general
jurisdiction of family and property issues in the 4th century BC16 . Demosthenes17,
states the Athenian law about the magistrate’s duties: “Law: Let the archon take
charge of orphans and of heiresses and of oikoi that are becoming extinct, and of
all women who remain in the houses of their deceased husbands, declaring that
they are pregnant. Let him take charge of these, and not suffer anyone to do any
outrage to them”18. The eponymous archon’s duties were specifically directed to
B. Griffith-Williams, Oikos, Family Feuds and Funerals: Argumentation and Evidence in
Athenian Inheritance Disputes, “Classical Quarterly” 2012, issue 62, p. 147.
9
C.L. Nevett, House and Society in the Ancient Greek World, Cambridge: Cambridge
University Press 1999, p. 12-13; N.G. Wilson, Encyclopedia of Ancient Greece, New York,
London 2006, p. 291.
10
Isaeus 7.44.
11
C. Cox, Household Interests: Property, Marriage Strategies, and Family Dynamics in
Ancient Athens, Princeton: Princeton University Press, New Jersey 1998, p.132.
12
Isaeus 3.18.
13
Isaeus 6.45.
14
M. Edwards, Isaeus, The oratory of classical Greece 11, Austin, Texas, 2007, p. 5.
15
Eponymous archon gave his name to the year (the archonship of X).
16
Βελισσαροπούλου-Καρακώστα Ι., Θεσμοί της Αρχαιότητας Ι. Η Πόλις, Εκδόσεις
Α.Ν.Σάκκουλα, Αθήνα-Κομοτηνή 1987, p. 187.
17
Demosthenes 43.75.
18
I. Arnaoutoglou, Ancient Greek Laws. A Sourcebook, London, New York 1998, p. 6.
8
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the protection of family members who faced social vulnerability as well as to
oikoi under the threat of extinction. While it is clear from the sources how the
Athenian state protected family members whose rights were violated, such as the
heiresses, orphans, and widows who claimed to be pregnant, there are two issues
which are still ambiguous and remain unclear. The first one is the content of the
expression “oikoi under extinction” in the Athenian law, and the second one is the
way the magistrate practically took care of these oikoi. The aim of this paper is to
examine the sense in which the term oikos was used in the Athenian law, as well
as the way in which this law was applied.

2. “THE OIKOS UNDER EXTINCTION”
ACCORDING TO THE ATHENIAN LAW
The use of the term oikos in the Athenian law, which dates back to Solon,
should be distinguished from the use of the same term by the orators of the classical era. The latter mostly cite the term oikos in the sense of family or at least
in a comprehensive sense (family line and material sense)19. In other words, they
mostly refer to an eremos oikos i.e. the family that lacked a descendant who would
be their future heir and new head of oikos. This is clearly shown in Isaeus’20 On
the Estate of Cleonymus: “I think that you yourselves consider it your right to
inherit – and feel a grievance if you do not do so – from those who have a claim
to inherit from you. Supposing, therefore, that Cleonymus were alive and that our
family (oikos) or that of our opponents had become extinct, consider to which
family Cleonymus had the prospect of becoming heir; for it is only fair that those
should possess his property from whom he had a right to inherit”. Isaeus21 in On
the Estate of Appolodorus also states: “My mother was Apollodorus’s sister, and
a close affection, never interrupted by any quarrel, existed between them; being
his nephew and having been adopted by him as his son during his lifetime and
when he was in full possession of his faculties, and having been registered with
the members of the families and of the ward, I claim to possess the estate which
he gave me and demand that my opponents should not be in a position to make his
family (oikos) desolate”.

19

p.103.
20
21
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Furthermore, Isaeus22 in On the Estate of Menecles remarks: “The law thus
allowing Menecles, because he was childless, to adopt a son, he adopted me, not
by a will made at the point of death, as other citizens have done, nor during illness; but when he was sound in body and mind, and fully aware of what he was
doing, he adopted me and introduced me to his fellow-wardsmen in the presence
of my opponents and enrolled me among the demesmen and the members of his
confraternity. At the time my opponents raised no objection to his action on the
ground that he was not in his right mind, although it would have been much
better to have tried to win him over to their point of view during his lifetime
rather than insult him now that he is dead and try to desolate his family (oikos)”.
Demosthenes23 also states: “But when this boy was born, and it seemed a fitting
time, I, being in no way incensed at what had happened, but considering that the
former jurymen had met with a very natural experience, introduced this boy here
to the clansmen of Hagnias in the interest of Eubulides, seeing that the boy was
the son of his daughter, in order that the oikos (family) might not become extinct”.
According to the orator, Sositheus claims that his son was posthumously adopted
so that the Hagnias’ oikos (family) could avoid the threat of extinction. Finally,
Isaeus24 in On the Appolodorus Estate, remarks: “ (…) the state has taken public
measures to secure that it shall be followed, by law it entrusts the archon with the
duty of preventing oikoi (families) from being extinguished”.
It is apparent that the orators emphasize the Athenians’ efforts to avoid the
family’s (oikos) extinction (since it was of vital importance for the preservation
of the household to secure a male)25, that is why they put great emphasis on the
significant role of the eponymous archon in this respect26. If we accepted this
view regarding the term oikos in the sense of family and the magistrate’s obligation towards families, then we would wrongly jump to the conclusion that his
role would also include the intervention in family’s affairs (by directing or giving
them some advice) in case he perceived a danger of the family’s extinction. But
this cannot be true. As Aristotle27 writes in Politics: “This, then, is a characteristic of liberty, which all democrats lay down as a condition of that state, another is
that every one may live as he likes; for this, they say, is the task of liberty, since
the one of slavery is not to live as one likes”. It is apparent that a crucial aspect
of democratic Athens was the liberty of the citizens (polites). They enjoyed the
privilege to live the way they desired, to take their own decisions regarding their
future, to have the freedom to take initiatives as far as their oikos was concerned.
Isaeus 2.14-15.
Demosthenes 43.11.
24
Isaeus 7.30.
25
J.M. Dillon, Morality and Custom in Ancient Greece, Edinburgh: Edinburgh University
Press 2004, p. 50.
26
Δημάκης Π., Ισαίου Λόγοι, Τόμος B’ Νομική Βιβλιοθήκη, Αθήνα 1995, p. 332.
27
Aristotle, Politics, 6.1317b.
22
23
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There is no doubt that one of their priorities was to ensure that their family
was not going to become extinct. This fact is reinforced by Isaeus28 in On the
Estate of Appolodorus where he writes about the Athenians: “All men, when they
are near their end, take measures of precaution on their own behalf to prevent
their families from becoming extinct and to secure that there shall be someone
to perform sacrifices and carry out the customary rites over them. And so, even
if they die without issue, they at any rate adopt children and leave them behind”.
Athenians had the last word on this issue. The magistrate did not have the right to
replace the head of the family, since every oikos was an independent administrative unit of polis. Taking into account all the above, it is apparent why the term
oikos in the Athenian law cannot refer to a family. However, there is an abundant
use of the term oikos in this sense by the orators in the classical era, who were
aware of the fact that the Athenian judges were emotionally affected29 by the
threat of the family’s extinction, and for that reason they were always in favor of
contributing to the continuation of the family through their judiciary decision.
But the orators’ effort to create a potent emotional appeal to the judges through
the persistent citation of an eremos oikos does not mean that this term was also
used in the same way two centuries earlier.
On the other hand, what seems to be very probable is that the term oikos in the
Athenian law is associated with the estate or property, as MacDowell30 suggests in
his article The Oikos in Athenian Law. That is why an oikos under extinction must
be related to a property without a man in control. This is explained as follows:
Aside from Demosthenes, who cites the obligations of the eponymous archon,
Aristotle31 also analyses the responsibilities of the magistrate: “Criminal and civil
law-suits are instituted before him, and after a preliminary trial he brings them
in before the Jury-court: actions for ill-usage of parents (in which anybody who
wishes may act as prosecutor without liability to penalty); for ill-usage of orphans
(which lie against their guardians); for ill-usage of an heiress (which lie against
the guardians or the relations that they live with); for injury to an orphan’s estate
(these also lie against the guardians); prosecutions for insanity, when one man
accuses another of wasting his property when insane; actions for the appointment of liquidators, when a man is unwilling for property to be administered in
partnership; actions for the institution of guardianship; actions for deciding rival
claims to guardianship; actions for the production of goods or documents; actions
for enrollment as trustee; claims to estates and to heiresses. He also supervises
orphans and heiresses and women professing to be with child after the husband’s
Isaeus 7.30.
B. Griffith-Williams, Oikos, Family Feuds, and Funerals: Argumentation and Evidence in
Athenian Inheritance Disputes, “Classical Quarterly” 2012, Vol. 62, p. 148.
30
D.M. MacDowell, The Oikos in Athenian Law, “Classical Quarterly” 1989, Vol. 39, p. 20.
31
Aristotle, Athenian Constitution, 56.6-7.
28
29
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death, and he has absolute power to fine offenders against them or to bring them
before the Jury-court. He grants leases of houses belonging to orphans and heiresses until they are fourteen years of age, and receives the rents, and he exacts
maintenance for children from guardians who fail to supply it”.
According to the philosopher, the issues which the eponymous archon was
particularly concerned with were related to old parents, orphans, heiresses, pregnant widows, and the inheritance matters. Of particular interest is that while
Aristotle gives us a detailed analysis of the Athenian law which is cited by Demosthenes, there is no explicit citation of the oikoi that faced the threat of extinction.
Although these facts seem contradictory at first, they aren’t. When the philosopher cites “claims to estates”, he probably refers to estates which were without
a man in control and this phrase is equal to an “oikos” (property) under extinction. The estate of the deceased Athenian was transferred to the next generation
either through intestate32 or testamentary33 succession. According to the first law:
1) the sons always inherited from their deceased father excluding all other relatives; 2) The male relatives had a precedence over female ones; and finally 3) The
nearest relatives preceded over the remotest ones. According to the second law
(the origin of the testamentary law was Solonian34), the Athenian testamentary
succession was based on adoption35. The Athenian law ordered that the wills had
to include an adoption, so as to the testator could find the successor of his family. There was no other reason for the Athenians to draft a will, if they were not
interested in adopting a person.
When a childless Athenian died without having drafted a will, his property
was left without a man in control, and his intestate relatives claimed his estate,
32
Demosthenes 43.51: “Law: Whenever a man dies without making a will, if he leaves female
children his estate shall go with them, but if not, the persons herein mentioned shall be entitled to
his property: if there be brothers by the same father, and if there be lawfully born sons of brothers, they shall take the share of the father. But if there are no brothers or sons of brothers, their
descendants shall inherit it in like manner; but males and the sons of males shall take precedence,
if they are of the same ancestors, even though they be more remote of kin. If there are no relatives
on the father’s side within the degree of children of cousins, those on the mother’s side shall inherit
in like manner. But if there shall be no relatives on either side within the degree mentioned, the
nearest of kin on the father’s side shall inherit. But no illegitimate child of either sex shall have
the right of succession either to religious rites or civic privileges, from the time of the archonship
of Eucleides”; J.C. Miles, The Attic Law of Intestate Succession (Demosthenes’ “Contra Macart.”
51), “Hermathena” 1950, Vol. 75, pp. 69-77; C. Carey, The Shape of Athenian Laws ,“The Classical
Quarterly” 1998, Vol. 48, p. 102.
33
Isaeus 10.9: “I think that you are all aware, gentlemen, that the introduction of adopted
children is always carried out by a will, the testator simultaneously devising his estate and adopting the son, and that this is the only legal method”.
34
A.E. Samuel, Plutarch’s Account of Solon’s Reforms, “GRBS” 1963 Vol. 4, p. 233; D. Phillips, The Law of Ancient Athens, Ann Arbor, MI: University of Michigan Press 2013, p. 252.
35
Δέλιος Α., Οι συνέπειες μιας υιοθεσίας στην κλασική Αθήνα, “Δίκαιο και Ιστορία 2”
Πρακτικά ΙΗ’ Συνάντησης Ιστορικών του Δικαίου Κομοτηνή 13-14 November 2015, 2016, p. 35.
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trying to prove that they were the deceased’s closest relatives. The eponymous
archon played a crucial role here – he examined the case and decided who was
going to be the deceased’s heir (the process of adjudication)36.When a childless
Athenian died having produced a will before, his property would be inherited
by his adopted – via the will – son after the adjudication by the magistrate who
decided on the validity of the will, taking into account any possible challenge
by the intestate relatives. In both cases the property of the deceased was a property without a master until the crucial point of the magistrate’s adjudication. In
case there was a dispute over an inheritance either between intestate relatives
who were interested in taking precedence or between a testamentary heir of the
deceased and an intestate relative (the latter might claim that the submitted will
was a false one), then the oikos was indirectly set in jeopardy, since false claims
could be considered as insults towards the Athenian oikos (property).
Moreover, it is worth noting that oikoi under threat of extinction in the Athenian law are cited right after the heiresses who were persons related to the inheritance issues. In particular, a heiress37 had a crucial role in the law of intestate
succession. She was legally obliged to get married to her uncle (by her father’s
side) or his son (her first cousin) in order to give birth to a son who was going to
inherit his grandfather’s (by his mother’s side) estate. That is why a heiress was
actually a means of a property’s conveyance. So, not only did the magistrate take
care of inheritance issues through the adjudication of an epikleros daughter (heiress), but he also settled inheritance disputes or claims to inheritance38 when he
exercised his authority over oikoi under extinction.

3. HOW DID EPONYMOUS ARCHON PRACTICALLY
TAKE CHARGE OF OIKOI UNDER EXTINCTION
The eponymous archon took charge of an oikos under extinction39, as
indicates the verb ἐπιμελείσθω40 used in the law. Isaeus uses the expression
»προστάττει τὴν ἐπιμέλειαν«41, which means that he had the duty to oversee such
36

p. 220.

D. Phillips, The Law of Ancient Athens, Ann Arbor, MI: University of Michigan Press 2013,

D.M. Schaps, Economic Rights of Women in Ancient Greece, Edinburgh 1979, p. 25-47.
R. Cudjoe, The Social and Legal Position of Widows and Orphans in Classical Athens,
Centre for Ancient Greek and Hellenistic Law, Panteion University of Social and Political
Sciences, Athens 2010, p. 43.
39
Δημάκης Π., Αττικό Δίκαιο Ι, Το οικογενειακό δίκαιο της Αθήνας κατά τους κλασικούς
χρόνους, Αθήνα-Κομοτηνή 1986, p. 226.
40
Demosthenes 43.75.
41
Isaeus 7.30.
37

38
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an oikos. But what was the practical aspect of this supervision? In case of an inheritance without a master, the magistrate accepted inheritance claims either from
the intestate relatives or from the testamentary heirs of the deceased. The sons of
the deceased entered their fathers’ estate directly without any formal procedure
(embateusis)42, so there was no need to claim their inheritance before the archon.
When both parties appeared before him for the first time, he appointed a certain date on which the preliminary phase, named anakrisis, was going to begin.
The claim was also put on a noticeboard in the Agora in order to inform all the
other possible claimants of the property about the prospective adjudication of the
inheritance by the eponymous archon43. Moreover, it was read out at the principal
monthly meeting of the Assembly44, as Aristotle45 remarks: “They also put up
written notice of the meetings of the Assembly: one sovereign meeting, at which
the business is to vote on the confirmation of the magistrates in office if they are
thought to govern well, and to deal with matters of food supply and the defence of
the country; and on this day information has to be presented by those who wish,
and the inventories of estates being confiscated read, and the lists of suits about
inheritance and heiresses, so that all may have cognizance of any vacancy in an
estate that occurs”.
During the phase of anakrisis, in case the claimant was just one and there
was no dispute of the estate, the eponymous archon adjudicated the inheritance
to him and his decision was validated at the court during the next phase. But, in
case of many claimants, the magistrate read out the claims that were previously
submitted46. There was a compilation of the evidence such as documents, wills,
the written statements of the witnesses which the litigants prepared and submitted (as in the 4th century BC the witnesses were present at the trial in order to
swear about the truth of their statement) laws, oaths etc. A deposit (parakatabole)
equal to one tenth47 of the desired estate was also paid by the claimant. During
the anakrisis of an inheritance case before the magistrate, if a diamartyria48 was
submitted by a claimant asserting that he was the legitimate son of the deceased49,
no other claims could be admitted by the magistrate50, unless the testimony was
B. Griffith-Williams Β., A Commentary on Selected Speeches of Isaios, Leiden 2013, p. 162.
A.R.W. Harrison, The Law of Athen: The family and Property, Vol. 1, Oxford 1968, p. 159.
44
A.C. Scafuro, Demosthenes, speeches 39-49, The oratory of classical Greece 13, Austin,
Texas 2011, p. 22.
45
Aristotle, Athenian Constitution, 43.4.
46
D.M. MacDowell, Το Δίκαιο στην Αθήνα των Κλασικών Χρόνων, Μτφ. Γ. Μαθιουδάκη,
Εκδόσεις Δ.Ν.Παπαδήμα, Έκτη Έκδοση, Αθήνα 2015, p. 371.
47
A.R.W. Harrison, The Law of Athens, Procedure, Vol. 2, Oxford 1971, pp. 182-183.
48
J.W. Jones, The Law and Legal Theory of the Greeks. An Introduction, Oxford 1956, p. 196.
49
Δημάκης Π., Ισαίου Λόγοι, Τόμος Α’ Νομική Βιβλιοθήκη, Αθήνα 1994, p. 33.
50
G.M. Calhoun, Diamarturia, Paragraphe, and the Law of Archinus, “Classical Philology”
1918, Vol. 13, pp. 176-177; Φλώρος Α., Το αττικόν κληρονομικόν δίκαιον κατά τους λόγους του
Ισαίου, “Πλάτων” 1968, Vol. 20, p. 184.
42
43
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itself challenged by a prosecution for false witness51. Isaeus52 remarks in On the
Estate of Dicaeogenes: “Both wills being thus invalidated and it being admitted
that no other will existed, no one had any claim to the estate under testamentary disposition, but it could be claimed on grounds of affinity by the sisters
of the deceased Dicaeogenes (II), among whom were our mothers. We therefore
resolved to claim the estate on grounds of affinity, and we each claimed our share.
When we were on the point of making our affidavit, Leochares here put in a protestation (διεμαρτύρησε) that the estate was not adjudicable to us”.
The eponymous archon played again a crucial role – he listened carefully to
all the claimants and asked questions in order to clarify the inheritance case. Both
parties also swore to the veracity of their statements. This is shown by Isaeus53
who remarks in On the Estate of Astyphilus: “Astyphilus, the owner of the estate,
was my half-brother, gentlemen, the son of my mother. He went abroad with the
force which sailed to Mytilene, and died there. I shall try and prove to you what
I stated in my affidavit, namely, that the deceased did not adopt a son, that he
did not bequeath his property, that he left no will, and that no one except myself
has a right to the estate of Astyphilus”. The litigant claims that he was going to
prove the content of his affidavit (during the previous preliminary phase before
the eponymous archon). All claimants made an effort to prove that they were
closely related to the deceased. In case a claimant based his claim on a will, the
intestate relatives usually protested that the will was a forged one.
After completing this preliminary phase, the eponymous archon introduced
the case to the court54 a long time after the anakrisis, as Demosthenes55 points
out: “ Law: The archon shall assign by lot days for the trial of claims to inheritances or heiresses in every month except Scirophorion; and no one shall obtain
an inheritance without adjudication”. The magistrate had the role of the presiding
judge of the court. Each claimant presented his arguments and the whole process
(diadikasia)56 was fulfilled through the adjudication of the claimed inheritance.
This was the process through which the eponymous archon practically and effectively fulfilled his role, taking charge of oikoi (properties) that were to become
extinct (without a master).

M. Edwards, Isaeus, The oratory of classical Greece 11, Austin, Texas 2007, p. 8.
Isaeus 5.16.
53
Isaeus 9.1.
54
A. Biscardi, Αρχαίο Ελληνικό Δίκαιο, Μτφ. Παν. Δ. Δημάκη, Εκδόσεις Δ.Ν. Παπαδήμα,
Τρίτη Έκδοση, Αθήνα 1998, p. 424.
55
Demosthenes 46.22.
56
A.C. Scafuro, Demosthenes, speeches 39-49, The oratory of classical Greece 13, Austin,
Texas 2011, p. 24.
51

52
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4. CONCLUSIONS
To conclude, among the nine archons of the Athenian state the eponymous
archon was the public figure, exclusively responsible for all the family’s affairs
and for the settlement of all the family’s and inheritance disputes. One of his specific duties, according to the Athenian law, was to help oikos avoid the threat of
extinction. Despite the fact that the orators of the classical era profusely use the
term oikos in the sense of family, it was suggested that this term cannot be used
in the same way in the Athenian law. The main opposition arises from the fact
that the eponymous archon was not allowed to intervene in the family’s affairs
taking every possible measure for the continuation of the family, replacing in this
way the head of oikos. On the contrary, what seems very probable is that the term
oikos is used in the law in the sense of property and an oikos under extinction is
related to an estate without a master. Such a property needed adjudication by the
eponymous archon and this was the legal framework within which the magistrate
exercised his authority, which proved significant in reinforcing the oikoi under
threat of extinction (τῶν οἴκων τῶν ἐξερημουμένων).
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Summary
Athenians paid much attention to the protection of oikoi and especially to those
oikoi which faced the threat of extinction. This is the reason why the eponymous archon
was appointed by the Athenian state so as to take care of family and inheritance issues.
Demosthenes states the Athenian law about the magistrate’s obligations and there are
two issues which are quite ambiguous. The first one is related to the exact content of the
term “oikos” that was under extinction, while the second one is related to the exact way
through which the magistrate offered his protection towards such oikoi. The article gives
an answer to these ambivalent issues, underscoring the significant role of the magistrate
regarding families and properties in classical Athens.
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1. INTRODUCTION: DEFINITION OF POLITICAL CRIMES
1.1. THEORIES ABOUT THE DEFINITION OF POLITICAL CRIMES

Distinguishing political crimes from ordinary crimes is one of the most
important and controversial issues in criminal law science1 which is a reason
why no uniform definition has been created to date2. Nevertheless, looking at
the evolution of the legal history, it can be clearly established that the legislator
already in the 19th century expressed the threat that this type of crimes poses to
the protected legal subject, by addressing such crimes in the first chapter of the
special part of the criminal codes3. Thus, it can be concluded that the notion of
the legal subject of these crimes, as a protected value, depends highly on the given
historical period and social construct, and therefore its content is always determined by the concept and the structure of the State4.
Although several different concepts were created both in the international
and national legal literature during the 20th century5, it is evident that three defi1
P. Angyal, A magyar büntetőjog kézikönyve 7. kötet: Felségsértés, királykérdés, hűtlenség,
lázadás, a hatóságok büntetőjogi védelme, Budapest, Atheneum, 1930, p. 6.
2
In the legislation in force, there is a consensus that these crimes “are still one of the most
dangerous groups of criminal offences for the society”, and are aimed at making violent changes
to the constitutional order. G. Molnár, Az állam elleni bűncselekmények, (in): E. Belovisc, G. Molnár, P. Sinku, Büntetőjog, Különös rész, ötödik hatályosított kiadás, Budapest, HVG Kiadó 2016,
p. 377.
3
The 1843 Criminal Bill was an exception to this.
4
A. Barna, Az állam elleni bűncselekmények szabályozása a 19. századi Magyarországon,
különös tekintettel a bűntettekről és vétségekről szóló 1878. évi 5. törvénycikk előzményeire és
megalkotására, Győr, Universitas-Győr Nonprofit Kft. 2015, p. 13
5
Ibidem, p. 14.
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nitions provided in the general part of the criminal law, i.e. the legal subject, the
motivation, and the purpose with regard to these crimes were used in each of the
theoretical approaches6.
According to the so-called subjectivist school, political crime is a crime committed with a political motivation, thus the purpose of the perpetrators is to change
the state and the social order7. This school, however, did not become prevalent in
Hungary in the first half of the 20th century, indeed, several criminal lawyers
criticized this point of view, like Ferenc Finkey, the Deputy Crown Prosecutor,
the then President of the Criminal Council of the Supreme Court (Kúria)8, who
believed that practically any crime could be regarded as political from this aspect
since there is virtually no criminal offence which could not be committed with
a political motivation9. This opinion was confirmed also by the Supreme Court
Judge János Tarnai, who explained that some kind of motivation and purpose can
be found in every intentional criminal offence, so crimes against the state cannot
be distinguished on this ground10.
The objectivist school followed the opposite approach, according to which
the injury caused to the legal subject, also known as the so-called political subject, can lead closer to defining these criminal offences11. Thus, according to this
school, political crimes are those directed against the heads of state, the form of
government, the smooth operation of the national assembly and the government,
the honour of the state and the nation, the citizens’ rights, and so on12. So it can be
said, following this train of thought, that political crimes are essentially the same
as crimes against the state13, which, in my opinion, is the most fortunate approach.
In addition to the legal subject, it is necessary for the crime to display the object
of the purpose, thus, the target of the criminal offence. Thus, in my view, the legal
subject and the object must necessarily be linked to each other in respect of these
crimes. On that basis, the University Professor Pál Angyal created the following
concept in his textbook: “a political crime is an act violating or endangering the
political-legal subject, and is recognizably aimed at changing the existing state
or international status quo”14. However, this definition has not become preva6
J. Szűcs, A készülő büntetőkódex és a politikai bűncselekmények, ,,Jogtudomány Közlöny”
1947, issue 19-20, p. 300.
7
A. Barna, Az állam…, p. 14; F. Finkey, A politikai bűncselekmények és a büntető törvénykönyv, Budapest, MTA 1927, p. 6.
8
M. Madarassy-Molnár, Hit – Tudás – Alázat, 60 éve hunyt el Finkey Ferenc, ,,Iustum
Aequum Salutare” 2008, IV, pp. 239-248.
9
F. Finkey, A politikai…, p. 6.
10
J. Tarnai, A politikai bűntett, ,,Bűnügyi Szemle” 1916-1917, p. 257.
11
A. Barna, Az állam…, p. 14.
12
Ibidem; J. Szűcs, A készülő…, p. 299.
13
F. Finkey, A politikai…, p. 6.
14
P. Angyal, A magyar büntetőjog kézikönyve…, p. 6.
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lent in the Hungarian criminal literature either, since, according to this concept,
few criminal offences could be considered political crimes. The Attorney-at-law
Rusztem Vámbéry reacted to this by stating that the essence of these crimes is
not the legally protected interest, but rather “the fact of being worthy to be protected”. This is an indispensable subjective element making a substantive difference between the common crimes and the crimes against the state. According to
this logic, perpetrators, who commit theft (as defined by law) by and cumulatively
with trespassing on private property, do not take into account the fact that they
will violate the property right itself by their act. On the contrary, a person who
commits the crime of rebellion knows that the legal subject of the crime is the
existing constitutional system15.
The so-called nihilistic opinion and the eclectic approach should also be briefly
mentioned16, the first one stating that the political crimes cannot be defined17, and
the second one dealing separately with the trends in the international and national
legal literature in this respect18. In other words, crimes against the state committed within the national territory and abroad should be treated differently, for
which Ferenc Finkey states, I believe rightly, that this is nothing more than the
“unjustified hesitation”19.
Overall, it can be seen that none of these approaches provide a satisfactory
answer as to what should be considered a political crime, although, in my own
view, the theory of the objectivist school is the closest to a precise definition.
The perception of political crimes underwent a significant change during the
Soviet takeover following the World War II20, which also had a significant impact
on the domestic criminal law literature. While the objective approach to these
crimes was mostly accepted during the first half of the century, after 1945 the
opposite trend could be observed, so the subjective assessment of crimes against
the state came to the fore, in the light of which the President of the Criminal
Council of the Supreme Court János Szűcs attempted to give a definition of political motivation in his article of 1947. In his view, perpetrators falling into this
category cover those who “are motivated by the idea or creation of disturbances
in the state administration”. Thus, the crucial characteristics of these crimes is
that the perpetrators are “engaged in politics”. The eclectic approach also came to
the fore, which obviously served the purpose of implementing the Soviet criminal
J. Bárd, A politikai bűntett, ,,Jogtudományi Közlöny” 1917, issue 32, p. 286. He states this
indirectly when he explains why he disagrees with the above mentioned opinion of János Tarnai.
16
A. Barna, Az állam…, p. 14.
17
F. Finkey, A politikai…, p. 6.
18
A. Barna, Az állam…, p. 14.
19
F. Finkey, A politikai…, p. 8.
20
A. Horváth, A büntetőjog története Magyarországon a szovjet típusú szocializmus
időszakában, különös tekintettel a koncepciós perekre, (in:) M. Barna, T.M. Révész (eds.), Ünnepi
tanulmányok Máthé Gábor 65. születésnapja tiszteletére, Budapest, Gondolat Kiadó 2006, p. 206.
15
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law science into the Hungarian legal system. Having this in mind, Szűcs wrote
that all the legislative work commenced in 1945 “just hang in the air” without
a substantive definition of political crimes that is different from the one set by the
international law21.
1.2. CHANGES IN PUBLIC PERCEPTION OF POLITICAL CRIMES

Changes in the political crimes can be best observed through the social perception thereof. In the 19th century the perpetrators of the political crimes were
subtly distinguished from the so-called common criminals. However, since different values and ideas collided in this case22 due to the theories arising the 20th
century, these perpetrators lost their “privileged position” amongst the criminals,
and were no longer distinguished from the common criminals. As an example,
it can be mentioned that according to the rules of the Csemegi Code23, anyone
who committed a crime against the state was sentenced to serve their imprisonment in a state penitentiary institution of low-security level, where the conditions
of the execution were much more humane than in the penitentiary institutions
of medium-, or high-level security at that time24. However, this was not always
accepted by the prisoners, e.g., Mátyás Rákosi started a hunger strike with his
fellow inmates while serving his sentence in the penitentiary at Vác, the aim of
which was to classify them as political prisoners and not common criminals25.
2. SHORTCOMINGS OF THE CSEMEGI CODE
WITH REGARD TO CRIMES AGAINST THE STATE
AND A BRIEF INTRODUCTION TO THE ACTS OF ORDER
The Csemegi Code attempted firstly to create a comprehensive regulation on
political crimes, which, according to the Offences by Attila Barna, is “a large-scale,
J. Szűcs, A készülő…, p. 301.
A. Barna, Az állam…, p. 13.
23
T. Lőw (ed.) A magyar büntető törvénykönyv a bűntettekről és vétségekről (1878:5. tcz.) és
teljes anyaggyűjteménye, Vol. 1-2, Budapest, Pesti Könyvnyomda – részvénytársaság 1880.
24
F. Finkey, A politikai…, p. 5; I. Szabó, A felségsértés tényállása a Csemegi – kódexben,
Sectio Juridica et Politica, Miskolc, Vol. XXI/1 2011, p. 116. Already in the 1910s, the Crown
Appellate Judge Mihály Perjéssy sharply criticized the security level of the state penitentiary
institution set out in the Csemegi Code by claiming that it violates equality between citizens.
M. Perjéssy A Btk. revíziójáról, “Bűnügyi Szemle” 1912-1913, p. 371.
25
E. Liptai (ed.) Lőwy Sándor élete és mártírhalálra, Budapest, Ságvári Endre
Könyvszerkesztőség 1980, pp. 89-91, at the court trial held between 12 July and 4 August 1926 in
the case against Rákosi and Vági, Rákosi himself mentioned also the hunger strike commenced
with his fellow mates, Budapest City Archives VII. 5. c. 8771/1925, p. 431.
21

22
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careful work that defined the legal and political perception of political crimes for
a decade”26. It is worth mentioning that the chapters covering these crimes were
subject to various criticisms during the parliamentary debate because the penalties were regarded as being too strict27 in comparison to the draft of 184328. This
was indeed a valid statement since the death penalty was only imposed for homicide before, while the Csemegi Code proposed death penalty, life imprisonment
or imprisonment from 10 years to 15 years for the perpetrators of crimes against
the state in a penitentiary institution of high-security level or state penitentiary
institution of a low-security level29.
The Penal Code classified the following acts to be punishable for the protection of the state and social order: Section 127 defined the crime of high treason,
according to which acts violating the existence, the constitution, and territorial
integrity of the state, or the personal integrity of the head of the state shall be punishable. In addition, Section 131 punishes the association that was formed with
the intention of committing high treason. Section 134 criminalizes the case of
high treason where the perpetrator directly invites the public orally or by disseminating or publicly displaying a document, printed matter, or graphic illustration.
Section 135 makes it obligatory for the individuals who have credible knowledge
of the fact that high treason is being committed and there is still a real possibility
to prevent it, to report it30. According to Section 142, a person who violates the
subject or service loyalty to the state commits treachery31, and, at last, Section
152 on rebellion punishes coercing the state authorities32. Therefore, it is clear
that the descriptive word “political” does not even appear in the act. However,
in addition to these criminal offences, there were also rules which indicated that
crimes against the state were also considered political33: for example, Section 7
A. Barna, Ph.D. értekezés tézisei, Budapest, ELTE ÁJK 2010, p. 41.
Ibidem, p. 34.
28
A. Barna, A politikai bűntettek szabályozásával kapcsolatos viták az 1843. évi büntetőkódexjavaslat anyagi jogi részének tárgyalásai során, (in): G. Máthé, T.M. Révész, G. Gosztonyi (eds.)
Jogtörténeti Pergamen: Ünnepi Tanulmányok Mezey Barna 60. születésnapja tiszteletére, Budapest, ELTE Eötvös Kiadó 2013, pp. 45-65; cf. L. Fayer (ed.) Az 1843-iki Büntetőjogi javaslatok
anyaggyűjteménye, Vol. 3, Budapest, MTA 1900, pp. 157-184.
29
P. Angyal, A magyar büntetőjog kézikönyve…, p. 6; G. Térfy (ed.) Igazságügyi
Zsebtörvénytár, Budapest, Grill Károly Könyvkiadóvállalata 1930, p. 1003.
30
K. Edvi Illés, M. Degré, A magyar büntetőtörvénykönyvek zsebkönyve, Budapest, Révai
Testvérek Irod. Intézet R.-T. 1924, pp. 66-68; P. Angyal, A magyar büntetőjog kézikönyve, Vol. 4:
Az állami és társadalmi rend hatályosabb védelméről szóló 1921. III. t-c., Budapest, Athaneum
Irodalmi és Nyomdai R.-T. Kiadása 1928, p. 5; cf.: E.R. Werner, A magyar büntetőjog kézikönyve,
Budapest, Hornyánszky Viktor Hozomány 1898, pp. 230-237.
31
P. Angyal, A magyar büntetőjog kézikönyve…, pp. 5-6; cf. E.R. Werner, A magyar…
pp. 247-259.
32
I. Szabó, A felségsértés…, p. 107; cf. E.R. Werner, A magyar… pp. 261-271.
33
F. Finkey, A politikai…, p. 4.
26
27
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on the temporal scope said that the provisions of this act can also be applied if the
perpetrator had already been found guilty for the perpetration of crimes under
chapters I34, IV35, IX36 outside the territory of Hungary and had served his sentence imposed on them there37; furthermore, another example is the introduction
of the state penitentiary institution of low-security level, which, according to the
ministerial reasoning, was inserted among the provisions of the Criminal Code as
a sanction for political crimes38.
Overall, it can be seen that the creation and entry into force of the Csemegi
Code have brought about a “significant conceptual clarification” regarding these
criminal offences39. Nevertheless, as a result of the World War I and the subsequent constitutional crises, the quality and the perception of crimes against the
state undergone a transformation for which the Code could no longer provide an
adequate legal response. It has become common knowledge that these criminal
offences are determined in a very narrow sense, that is, the aggravated cases of
incitement are not covered, and the definition of publicity, meaning the manner
the crime is committed, is missing, therefore, several of these kinds of acts cannot fall under the scope of the Code. Another issue were the mild penalties to be
imposed despite the fact that the perpetrators of incitement threaten the society
with the outbreak of class conflicts and revolutions40. This should primarily mean
that the preparation of these crimes was not or only very mildly punished, contradicting the circumstances described by the Attorney-at-law József Bárd already in
1917, according to which the main difference between the political and common
crimes is that while in case of the former one the preparatory acts are punishable
in view of the outstanding importance of the protected legal subject, in case of
the latter one, this is not always necessary41. The importance of making the scope
of political crimes stricter has also emerged from a different aspect: a position
was established that the reform is necessary because several acts criminalized
in the Code should fall under the fundamental right to freedom of expression in
34
Sections 126 to 138 in Chapter I of the Criminal Code contained the various crimes of high
treason, P. Angyal, A magyar büntetőjog tankönyve, Vol. 2, 7th ed., Budapest, Atheneum 1938,
pp. 82-83.
35
Sections 152 to 162 in Chapter IV of the Criminal Code contained the crime of rebellion
and related crimes, P. Angyal A magyar büntetőjog tankönyve…, pp. 84-85.
36
Sections 190 to 192 in Chapter IX of the Criminal Code set out the felonies and misdemeanors against the religious freedom. These included blasphemy, disturbing religious practice, as
well as attacking and ill-treating the priest, P. Angyal A magyar büntetőjog tankönyve…, pp. 90-91.
37
https://goo.gl/Y5vlYR (visited March 20, 2017).
38
F. Finkey, A politikai…, p. 5
39
I. Szabó, A felségsértés…, p. 107.
40
F. Finkey, A magyar anyagi büntetőjog jelen állapota, Budapest, Grill Károly Könyvkiadó
vállalata 1923, p. 175.
41
J. Bárd, A politikai bűntett, ,,Jogtudományi Közlöny” 1917, issue 32, p. 286.
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the 20th century, which should actually prevail. That is why the editorial board
of the “Legal Gazette” (“Jogtudományi Közlöny”) wrote in a publication of 1917
that “the reform of political crime must be aimed at removing the obstacles left
behind by a primitive age in the Criminal Code and preventing the dissemination
of thought”42.
That is the context in which the necessity of adopting the so-called Acts of
Order in criminal law has emerged which can be described as special laws attempting to protect the existing social order and constitutional system by making the
scope of political criminal offences stricter based on the constitutional changes
in Hungary. As a result, three Acts of Order were adopted in the 20th century, the
first was introduced by the National Council43 set up in 1918. They included the
Act of Order No XI of 1919 on the protection of the form of government of the
People’s Republic, the aim of which was to fight off communist movements44.
The first Government of Teleki has adopted the next Act of Order for abolishing
the anarchy and suppressing extremists, namely the Act of Order No III of 1921
on the more effective protection of the state and social order (hereinafter referred
to as the State Protection Act), which was followed by the Act of Order No. VII
of 1946 on the protection of democratic state order and the Republic, which was
called by Dezső Sulyok, the member of the Smallholders’ Party simply as the
“butcher’s act”.
The purpose of this paper is to present these latter two pieces of legislation
through legal analysis, pointing out their impact on criminal law.

3. ACT OF ORDER NO. III OF 1921 ON THE MORE EFFECTIVE
PROTECTION OF THE STATE AND SOCIAL ORDER IN THE LIGHT
OF THE POLITICAL AND LEGAL CONTEXT OF THAT TIME
3.1. PROS AND CONS ON THE DRAFTING OF THE ACT OF ORDER

The adoption and drafting of the State Protection Act were followed by great
interest among the lawyers of that time which resulted in several opinions in
favour and against the necessity of its adoption45. The criminal lawyers who
„Jogtudományi Közlöny” 1917, issue 32, p. 288.
K. Salamon, Nemzeti önpusztítás 1918-1920, Budapest, Korona Kiadó Kft. 2001, p. 46.
44
K. Kovács, Államjogi változások a Magyar Népköztársaság idején 1918/1919-ben, ,,Jogtudományi Közlöny” 1969, issue 2-3, p. 74.
45
The debate on the draft law of the bill in the national Assembly is noteworthy, which however can not be presented for reasons of space. Az 1920. évi február hó 16-ára hirdetett Nemzetgyűlés
42
43
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supported the drafting of this special law pointed out that the Csemegi Code
needed to be amended in order to prevent the emergence of various mass movements in the light of the revolutionary events that took place in 1918-191946. Pál
Angyal and Ferenc Finkey also agreed with this opinion. According to Angyal,
this law was needed because the Criminal Code was “deficient with regard to the
preparatory stage”, thus, it was necessary to break through the doctrine granting impunity for preparatory acts by the new rules. In his opinion, the purpose
of the law was prevention, that is to say, “to have an educational effect on the
society as a whole, and thus, to get involved in the great work of developing
the social-ethical man, and thereby to be accustomed to the great task of social
education”47. Finkey approached the issue from a political point of view saying
that it is the “absolute right and obligation” of the state to defend itself against
the communist, anarchist propaganda that endangers the public and social order.
That is, this defensive function of the state is equally important not only in case
of attacks from abroad but also in case of domestic conspiracies48. This point of
view was criticized by the former legal expert of the Investigating Department
of the A.V.H., Péter Barna49, during the communist dictatorship, who argued that
this reasoning was incorrect because it did not support the existence of the State
Protection Act, it only referred to the national sentiment50. The opinion of a Jurist
and University Professor Erik Heller is also worth mentioning, since he justified
the necessity of the Act of Order in the context of the fundamental rights, saying
that “the traumas our sweet homeland experienced have shown that not even the
unrestricted civil liberties can serve as a miracle cure for mankind”51.
Conversely, the opinion of the jurists criticizing the need for such supplementary regulation was that, on the one hand, Bolshevism was no longer a danger
to Hungary since it had failed in 1919, and on the other hand, the Csemegi Code
and the other special laws already in force would provide adequate protection to
prevent similar situations in the future52. In his article entitled The Draft of Order,
Vámbéry referred to the law as “criminally smuggled goods”. The premise of
Irományai, Vol. VII, authentic edition, Budapest, Az Atheneaum Irodalmi és Nyomdai Részvénytársulat nyomdája 1921.
46
A. Miskolczy, A forradalom büntetőjogi védelme a forradalmi mozgalmak ellen, (in):
Tanulmányok a társadalom – és közigazgatáspolitika köréből, Budapest, p. 188; cf.: M. Perjéssy,
Az állami és társadalmi rend hatályosabb védelméről szóló törvényről, ,,Miskolci Jogászélet”
1927, issue 12, p. 3.
47
P. Angyal A magyar büntetőjog tankönyve…, p. 7.
48
F. Finkey, A magyar anyagi…, p. 178.
49
When writing this book he was a university professor.
50
P. Barnai, Az állam belső biztonsága elleni bűntettek, Budapest, Közgazdasági és Jogi
Könyvkiadó 1958, p. 17.
51
E. Heller, Az állami és társadalmi rend hatályosabb védelméről, “Ügyvédek Lapja”1922, 4.
52
M. Perjéssy A Btk. revíziójáró…,p. 2.
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his criticism included the state and the social order as concepts. He thought this
was so abstract that it could not be regarded as a protected legal subject, thus, the
law itself did not make any sense. The basis for his other important thesis was
the “conservative force of criminal law”, meaning that the economic, social, and
ethical grounds are not laid down by criminal law in the country, but rather on
the contrary, “criminal law reflects the stability of state and social order”. So,
the outbreak of a revolution cannot be prevented by the drafting of a law.53 His
reasoning was contradicted by Pál Angyal who claimed that the Csemegi Code
had already provided protection of the abstract concepts in several cases, including the criminal offence of blasphemy, where the protected legal subject was the
use of the proper terms to describe God54. In addition, he determined the role
of criminal law as a law that participates in the creation of the order, not only
represents it, thus, he attributes more educational power thereto than his fellow
peer. By doing so, he defined criminal law as a kind of “educational restraint”55.
In his book Crimes against the internal security of the state, Péter Barna simply
referred to the State Protection Act as the “terror book”, and additionally, in order
to deceive the readers, he emphasized that “it took great, desperate effort from the
jurists of that age to pass the law”, which did not respect the fundamental liberties
and aimed to “suppress the populace56”. Besides, he argues that the law contains
a number of irreconcilable problems57 that I will explain in more detail in the legal
analysis. It is also important to mention the name of Ákos Győri, who referred to
the necessity of the State Protection Act in his defence plea during the trial against
Rákosi and Vági. In his opinion, “the screw, the warden, and the solitary confinement has never solved social problems and troubles”.
All in all, it can be seen what kind of contradictions the drafting of the State
Protection Act had brought to the surface at the beginning of the 1920s. The most
important driving force behind it was the historical and political situation, as well
as the desire to avoid such a domestic political disaster as the one that happened
in 1919. In this context, the legislative work, which had been carried out in order
to strengthen the society, should be recognized.
3.2. THE SYSTEM OF THE STATE PROTECTION ACT
AND THE CRIMINAL OFFENCES THEREIN

The Act of Order covers two main groups of criminal offences. Sections 1 to
6 define the basic and aggravated cases of overturning the state by force, and the
R. Vámbéry, A rendjavaslat, ,,Jogtudományi Közlöny” 1921, p. 41.
E. Illés, M. Degré, A magyar büntetőtörvénykönyvek…, p. 88.
55
P. Angyal A magyar büntetőjog tankönyve…, p. 8.
56
A. Barna, Az állam…, p. 16.
57
Ibidem, p. 21.
53

54
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related misdemeanour of failing to report such crime, as well as, the incitement
to such crime and directly inviting to commit such crime. It must also be mentioned that the act defines the so-called misdemeanour of antimilitary incitement
in order to protect the military. This crime can be regarded as a special case of
overturning the state by force. The provisions on the “impunity of the relative
in case of failing to report the crime, impunity in case of failing to report the
crime where the authority already has knowledge thereof, and withdrawal from
the commission of the criminal offence of overturning the state by force”58 are
placed among these statutory provisions59. Sections 7-8 can be considered as the
second part of the State Protection Act which defines two criminal offences. One
is the so-called “libel against the nation”, which can be committed by stating false
facts, and the other one is the so-called “dishonouring the nation”, which can be
committed by using or taking abusing statements or actions. These are essentially libel and defamation against the Hungarian state60. In conclusion, it can be
stated that the criminal offences that were included in the act have already been
examined by the criminal law literature, but they were still considered entirely
novel. In the following, I present the basic and aggravated cases of the criminal
offence of overturning the state by force since this was the most elaborated criminal offence in the act.
Section 1 determines the crime of overturning the state by force, accordingly,
“a person who initiates or leads a movement or organisation that aims to overturn
or destruct the lawful order of the state and the society by force, especially in
order to establish exclusive power for a certain social class” commits the criminal
offence. Anyone “who is actively involved in such a movement or organisation,
as well as who promotes such a movement or organisation” is guilty of a misdemeanour61. According to Ferenc Finkey, the purpose of the regulation is to nip
the communist, anarchist propaganda in the bud. Therefore, this Section is aimed
at preventing the preparatory acts of incitement, including the organisation of
an operation of mass movements, rather than the various kinds of acts of incitement62. Contrary to the previously defined political crime, it is clear from the specific text of the act that a much stricter, but extremely precise legal provision was
introduced by giving an exhaustive list of acts of perpetration. The policy behind
this was primarily to prevent deeds that are not considered to be criminal offences
from falling under the scope of the act, and secondly to bring the State Protec58
As to the knowledge of the authority, the known facts and press releases are considered
relevant.
59
P. Angyal A magyar büntetőjog tankönyve…, p. 4.
60
F. Finkey, A magyar anyagi…, p. 186.
61
E. Illés, M. Degré, A magyar büntetőtörvénykönyvek…, p. 646 ; P. Angyal A magyar
büntetőjog tankönyve…, p. 28.
62
F. Finkey A magyar anyagi…, p. 182.
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tion Act closer to the spirit of the Csemegi Code63. The solution to this problem
was to enact the method of perpetration, namely “by force”, besides listing the
criminalized acts of perpetration, since these together designated the boundary
the crossing of which may result in the emergence of harmful thoughts within the
society that may lead to the outbreak of a revolution and to collapsing of the old
order. This is why the reasoning of the act states that “the aspiration of citizens
to improve existing circumstances can only be sought through the constitutional
institutions that were intended for this purpose. The presentation of ideas can only
be free provided that they are planned to be realised through the constitutional
institutions of the state”64.
The aggravated case of the criminal offence of overturning the state by force
is also remarkable. Section 2(1) of the State Protection Act created a so-called
delictum complexum, a complex criminal offence. It combines the crimes provided in Sections 1(1) and (2) with another criminal offence of the Criminal Code
that is committed in relation to movements and organisations65. According to the
reasoning of the legislative draft, the enactment of these provisions and imposition of more serious punishments were necessary because it is not just about
organising or growing a movement, but about criminal offences that promote the
goals set therein, that is, they are more dangerous to the society than the other
criminal offences66. The relevance of this provision lies in the fact that the legislator created a special form of liability in the criminal law of that time, which
essentially means holding the instigator criminally liable as a perpetrator, but it is
also similar to forms of the “so-called liability for the outcome” since the person
is being held liable for felonies or misdemeanours that were not committed by the
participants of the movement, they only had knowledge thereof67. So, the persons
involved are liable for the greater danger even if they were not aiding or abetting
the creation thereof. That is, the legal basis of the penalty is objective, “the fact
of the commission” shall be regarded as being relevant68. Peter Barna explains in
relation to the aggravated cases that even Pál Angyal, in his opinion, has said that
this provision violates the fundamental principles of criminal law, but he did not
Ibidem; Az 1920. évi február hó 16-ára hirdetett Nemzetgyűlés Irományai, Vol. VII, authentic edition, Budapest, Az Atheneaum Irodalmi és Nyomdai Részvénytársulat nyomdája 1921,
Vol. VII, p. 100.
64
Az 1920. február 16-ára összehívott Nemzetgyűlés irományai, Vol. IV, authentic edition,
Budapest, Pesti Könyvnyomda Részvénytársaság 1921, p. 311.
65
E. Illés, M. Degré, A magyar büntetőtörvénykönyvek…, p. 654-655; P. Angyal A magyar
büntetőjog tankönyve…, p. 60.
66
Nemz ir, Vol. IV, p. 311.
67
M. Degré, Az állami és társadalmi rend hatályosabb védelméről szóló törvény, ,,Magyar
Jogi Szemle” Vol. II, p. 296 ; P. Angyal A magyar büntetőjog tankönyve…, p. 64.
68
P. Angyal A magyar büntetőjog tankönyve…, p. 65-66.
63
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explain what was the ground behind his opinion69. This obviously shows that he
twisted the relevant part of the explanation of the textbook on the State Protection
Act relying simply on ideological grounds.

4. CIRCUMSTANCES OF THE DRAFTING OF ACT VII OF 1946
After the end of the World War II, the legislation concerning the establishment of the People’s Courts was the most important indicator of the communist
act of order, because this new court system was developed in several stages. The
first decree was published on 5 February 1945. Later, the first amendment made
it possible to impose death penalty on juveniles who were more than 16 years
old at the time of committing the crime. Finally, in September of that year, the
Provisional National Assembly adopted Act VII of 1945 on People’s Courts. The
purpose of such courts was to hold the war criminals liable, such as the former
Prime Ministers László Bárdossy and Béla Imrédy, the former State Secretaries
of Home Affairs László Baky and László Endre, and Minister Andor Jaross who
were convicted on this charge. A year later, in 1946, this judicial forum had Ferenc Szálasi and his companions, as well as Döme Sztójay with his entire government executed70. In sum, People’s Courts played an increasingly important role
in developing the communist dictatorship after convicting the war criminals and
the former “Nyilas” politicians, so it can be said that they helped the Hungarian
Communist Party to rise to power and to keep it afterwards71. This resulted in the
fact that the application of the State Protection Act was no longer in the interest
of the power because they wanted to give a broader competence to this judicial
forum and the exact72 precise text of the criminal offences in the Act of Order that
was then effective did not make it possible. This demand essentially led the Communists to adopt Act VII of 1946 repealing the State Protection Act and Act XVI
of 1938 on the criminal provisions necessary to safeguard the state order. According to the Commentary to this Act, “this provision removes this mournful piece
of legislation from the Hungarian body of law, which was mostly applied inexorably rigorously by the judicial authorities against the left-wing individuals, who
were brave and courageous to oppose a system that led the Hungarian people into

A. Barna, Az állam…, p. 20.
T. Zinner, XX. századi politikai perek – A magyarországi eljárások vázlata, Budapest,
Rejtjel Kiadó 1999, p. 32.
71
Ibidem p. 33; A. Horváth, A büntetőjog…, p. 207.
72
Ibidem.
69
70
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disaster twice within a short period of time”73. In the light of this quote, it can be
stated that the adoption of the act was required primarily by the political necessities. The National Assembly itself discussed the draft on 12 March that year74 and
adopted it after a very short general and detailed debate; it was published one and
a half weeks later, on 23 March and entered into force immediately75. Adopting
the draft in such a short time clearly indicates that there was a consensus among
the parties with regard to the need for a new regulation, irrespective of the fact
that there were disagreements regarding the legal issues within the committee
before. Keeping this in mind, I would like to tone slightly down the statement of
Mária Palasik, who said the adoption of this Act caused a much greater disagreement among the parties than the discussion on the issue of choosing the system of
government in 194576.
4.1. COMPARISON OF THE NEW ACT OF ORDER
WITH THE STATE PROTECTION ACT

Before comparing these laws, it is important to note that despite they regulate the same criminal offences, they were created for entirely different criminal
policy purposes. While the purpose of the State Protection Act was to sanction
crimes committed upon extremist ideological grounds in order to protect the
existing state and the social order, till then, Act VII of 1946 provided the basis
for a more rigorous assessment of political offences and for organising various
show trials for a long period of time. Later, in 1952, this piece of legislation was
incorporated into Chapter I of the Official Compilation of Effective Criminal
Law Regulation (hereinafter: OCCLR) resulting in the loss of its separate law
character77. Between 1950 and 1953, a total of 380,000 people were sentenced
under this law78, including Minister of Interior László Rajk, 79 and Archbishop
József Mindszenty 80. However, in making comparison it should be kept in mind
that the jurists working with this law clearly determined the State Protection Act
73
I. István, M. Ábrahám, A demokratikus államrend és köztársaság büntetőjogi védelméről
szóló 1946. évi VII. T.-C., Budapest, Atheneum Kiadása 1946, pp. 49-50.
74
Az 1945. évi november hó 29-re összehívott Nemzetgyűlés Naplója, Vol. I, authentic edition,
Budapest, Atheneum 1946, p. 702.
75
V. Olti, A demokratikus államrend vagy a demokratikus köztársaság megdöntésére irányuló bűntettek, ,,Jogtudományi Közlöny” 1947, p. 333.
76
M. Palasik, A köztársaság kikiáltása és büntetőjogi védelme, ,,Valóság” 1996, p. 64.
77
F. Kahler, Joghalál Magyarországon 1945-1989, Kalocsa, Zrínyi Kiadó 1993, p. 196.
78
Ibidem, p. 195.
79
T. Zinner, ,,A nagy politikai affér” – a Rajk – Brankov - ügy, Vol. I-II, Budapest, Saxum
Kiadó 2014.
80
F. Kahler, A főcsapás iránya: Esztergom, Budapest, Don Bosco Kiadó 1998.
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as a legislative premise, moreover, the judicial practice regarding the adjudication
of the crimes falling under the scope of this law was based on the judicial practice
related to this former legislation81.
The system of the Act of Order was formed in such a way that the “crimes
committed to overthrow the state order” were the most elaborated, including the
related misdemeanour of “failure to report”. It was followed by the crimes of
“instigating and inciting against state order” and their less punishable versions,
and finally, the legislator determined as crimes the so-called “dissemination of
untrue facts” as well as their less punishable versions82. It is clear that the criminal
offences were practically the same as those in the State Protection Act. It is also
worth noting that the rigour of the new legislation is reflected even in the fact that
it did not consider the cases of withdrawal from the perpetration of the crimes as
mitigating or exempting circumstances.
In the following, I would like to highlight the elements of the law which differed from the provisions of the State Protection Act. According to Section 1,
“a person who commits an act, initiates, leads or provides financial support for
a movement or organisation aimed at overthrowing the democratic state order or
democratic republic as determined in Act I of 1946 is guilty of a felony”83. The
first problem of legal interpretation is raised by the legal subject of the provision,
which, according to the Reasoning, is the democratic state order and the Republic as the state of government84. This shows that, in this case, similarly to the
State Protection Act, the legislator has set the value to be protected in this special
law, which could use a more extensive elaboration. However, the legislator only
briefly clarifies the reasoning as to what the legal subject should actually mean,
according to this, every act and movement or organisation that is anti-democratic,
fascist, aimed at building dictatorial systems instead of the existing state order
shall fall under the scope of Act VII of 1946.85. This means that the legislator created a so-called “framework criminal offence” which gives room for judicial arbitrariness86. According to the explanation of the law, the court has the discretion to
judge whether the act in question is capable of overthrowing the democratic state
or republic87, that is to say, the court could classify any kind of act to be dangerous
to the society by applying Section 1.
I. Tímár, M. Ábrahám, A demokratikus államrend…, p. 9.
A. Barna, Az állam…, p. 46.
83
I. Szabó, M. Ábrahám 1946, p. 3. Another essential similarity with Act III of 1921 lies in
the fact that the perpetrators’ conducts are the same.
84
Az 1945. évi november hó 29-re összehívott Nemzetgyűlés Irományai, Vol I, authentic
edition, Budapest, az Atheneum Irodalmi és Nyomdai Részvénytársulat Nyomása, 1946, OLTI
1947, p. 333.
85
Ibidem.
86
A. Horváth, A büntetőjog története…, p. 208.
87
I. Szabó, M. Ábrahám 1946, p. 13.
81
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The next significant difference was the ignorance of the manner of perpetration during the drafting process. Whilst the Act of Order of the Horthy era criminalized violent behaviours, after 1945, the state could prosecute also peaceful
actions under this law88. According to Section 3, a person who commemorates
acts of war or anti-democratic acts, or praises the perpetrator of such acts, commits a misdemeanour89. So, whoever disagreed with the aspirations of the communist party90 or who acclaimed a person sentenced by a court to be a martyr, or
agreed with the commission of the crimes, could have been subject to this law91.
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Summary
In the 20th century, the perception and quality of political crimes underwent
significant changes, which led to the creation of constitutional law. Act III of 1921 was
the first piece of legislation that substantially tightened the scope of crime against the
state, but because of precisely defined offences and related judicial practice, it could be
avoided that deeds, which essentially fall within the scope of the exercise of fundamental
rights, could fall under the Act.
The following significant criminal law, which strengthened existing provisions to an
extent that provided a good basis for the establishment of a later Communist dictatorship,
was brought about by the persistence of Soviet presence following the World War II.
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INFORMATION EXCHANGE AND RELATIONS
BETWEEN AHHIYAWA AND THE HITTITE EMPIRE1

It has been repeatedly discussed in science whether the Achaean Greece was
seen at the international arena when foreign relations were actively reinforced
in the Old East both verbally, through mediators, and through written messages.
As it is known, Ahhiyawa mentioned in the Hittite written sources, whose identification has been a subject of dispute for a long time, in the opinion of most
researchers must imply the state language of Homer’s Achaeans2. According to
the recent research, Ahhiyawa confirmed in Hittite documents is identified with
the country of the Achaeans not only at the phonetic level but also geographically
and politically. Latacz mentions that like in case of Wilios – Ilion, “w” has disappeared, “w” must also be lost in the form of the term “Ahhiyawa”3. The reason
for our article is not to review and summarize the versions expressed in connection with identification. However, we should mention that we support Latacz‘s
point of view, which is dominant today.
For the research of informational relations, it is interesting how Ahhiyawa
is presented in the Hittite written sources, what place it occupies in the foreign
policy of that period, and what ways of information conveyance are confirmed in
the documents which have reached us. The review of these issues will cast more
light on what is not seen in the Mycenaean sources.
In the Hittite documents Ahhiyawa is mentioned in the union of Asia Minor,
such as Artsava, the land of Sekha river, Tsipasla, Asuva, and Milawanda. Beyond
the borders of Asia Minor, Ahhiyawa had relations with the Island of Cyprus. It is
1
The author would like to thank the Shota Rustaveli National Science Foundation for the
financial support (Grant No. YS17_67).
2
Initially, E. Forer published a study in 1924 where he discussed the identification of
Ahhiyawa and the Achaeans. He also attempted to discover the well-known names from the
Greek mythology in the Hittite documents, E.O. Forrer, Vorhomerische Griechen in den Keilschrifttexten von Bogazköi, „MDOG” 1924, issue 63.
3
J. Latacz, Troia und Homer, Der Weg zur Lösung eines alten Rätsels, München-Berlin 2001,
pp. 151-152.
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known that the Hittite Empire was not directly bordered by Ahhiyawa but it was
localized at various places4. Some historians think that none of the Hittite rulers
have campaigned in Ahhiyawa and also none of the kings of Ahhiyawa have campaigned in the Hittite Empire5. According to the written sources of the 14th century
BC, no controversy was observed between the Hittite people and Ahhiyawa. In
the opinion of Gordeziani, this mutual understanding was also facilitated by the
fact that by that time Ahhiyawa did not represent a powerful association which
could have become a rival of the Empire in western Asia Minor6.
Relations between Ahhiyawa and the land of Hatti are confirmed in the Hittite documents from the period of “the Middle Kingdom”. This name is first
found in the source of Suppiluliuma I (1380-1346) where it is mentioned that the
King exiled somebody, possibly his wife, to Ahhiyawa. This fact shows that there
were friendly relations between the Hittites and Ahhiyawa during that period.
Otherwise, it is unclear how Suppiluliuma could have exiled his wife to a foreign country7. In the documents of Mursili II (1345-1315 BC) it can be seen
that friendly relations still existed between the Hittite Empire and Ahhiyawa.
The connection between Ahhiyawa and Milawanda is first mentioned here. The
interests of Ahhiyawa and the land of Hatti were mainly focused on the city of
Milawanda8. While the attention of the Hittites was mainly focused on the North
Syria and Mitana at the beginning of the rule of Suppiluliuma, Mursili II tried to
strengthen the weakened positions of the land of Khati in the south-western and
western part of Asia Minor9.
Some scientists located Ahhiyawa in Asia Minor, however, according to the recent research,
its location on the Anatolian continent was excluded. In 1997 two Hittitologists – Frank Starke
and David Hawkins – based on various materials independently arrived at the conclusion that
Ahhiyawa was not located in Asia Minor, but its footdhold was Milawanda (F. Starke, Troia im
Kontext des Historisch-politischen und sprachlichen Umfeldes Kleinasiens im 2. Jahrtausend,
„Studia Troica“ 1997, issue 7; J.D. Hawkins, „Karabel“, „Tarkondemos“ and the Land of Mira.
New Evidence on the Hittite Empire Period in Western Anatolia, „Würzburger Jahrbücher für
die Altertumswissenschaft“ 1999, issue 23, pp. 7-14 (= Zusammenfassung eines kongreßbeitrags
Würzburg, Dezember 1998). David Hawkins also addressed the issues of identification of Milawanda-Miletus in the same research paper. Hellenologists assume that Ahhiyawa included the
eastern stripe of the Greek continent and the part of islands located to the east up to Rhodes
(J. Latacz, Troia und Homer…, p. 156).
5
G. Giorgadze, Atasi ghvtaebis kveq’ana (khetebi da kheturi tsivilizatsia), Tbilisi 1988,
p. 81. However, in the opinion of some researchers, Ahhiyawa should also have participated in the
anti-Hittite coalition (Milawanda, Artsava, Mira and the land of Sekha river) which had existed
until enthronement of the heir of Suppiluliuma, Mursili II (p. 68).
6
R. Gordeziani R., Iliada da egeosuri mosakhleobis istoriisa da etnogenezisis sak’itkhebi,
Tbilisi 1970, p. 130.
7
Ibidem, p. 130.
8
Ibidem, pp. 130-131.
9
G. Giorgadze, Atasi ghvtaebis…, p. 70.
4
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The interests of Ahhiyawa and the land of Hatti were mainly focused on the
city of Milawanda. The king of the Hittite Empire clearly took Milawanda into
consideration. It tried to achieve its plans without the escalation of relations with
Milawanda. Milawanda represented a serious military base of Ahhiyawa in Asia
Minor. Milawanda was the country where the influence of Ahhiyawa was spread.
A vessel is also mentioned which must be pointing to the fact that Ahhiyawa
was connected to Milawanda by sea10. The document in which the ill Mursili II
expresses hope that the gods of Ahhiyawa and Lazpa will be able to cure him
should also be taken into consideration.
Piyamaradu is an interesting person in the Hittite written documents which
represents the reason for instability along the entire western coast of Asia Minor
– from Luka through Vilusa for a long time. His figure allows us to obtain more
information about Ahhiyawa11.
As for the research of issues interesting for us, particularly noteworthy material is provided by the “Tawagalawa letter” dating back to the 13th century BC
which clearly shows that Ahhiyawa already represented a powerful state by that
time. The king of the Hatti personally writes a letter to the ruler of Ahhiyawa
which points to the significant influence of this country in the foreign policy.
Unfortunately, the letter is damaged in many places and the name of the Hittite King is illegible in the text which has reached us. However, Latacz assumes
that it must be the king Hattusili III12. As it seems, during his reign, Ahhiyawa
represented a serious political military power which was recognized by the ruler
of Hittites and he tried to settle the controversy with him through negotiations13.
A number of nuances attract our attention in this document. It is clear in
the “Tawagalawa letter” that the ruler of the Hittite Empire considered the king
of Ahhiyawa as the king of the equal rank and called him “brother”. As it is
known from the history of diplomacy of the Old East, the rulers used to adhere
to certain rules while writing to each other. Only the king with equal rights could
R. Gordeziani, Iliada…, pp. 130-34.
Frank Starke points to the noble origin of Piyamaradu in his research and assumes that
he was the grandson Arzawa Uh̬h̬ azidi expelled by Mursili II who found a shelter in Ahhiyawa.
In his opinion, Piyamaradu was implementing non-peace actions in the western Asia Minor due
to his desire to return the kingdom of his grandfather. This was also facilitated by the fact that
Piyamaradu was supported by Ahhiyawa and he had a foothold in Milawanda (For overview, see
F. Starke, Troia im Kontext…).
12
J. Latacz, Troia und Homer…, pp. 153-55.
13
„Let the words of the son, the Lord of the heaven be returned to me, if I acted in a hostile
manner (against you), but now, evil words have been uttered by the mouth (of my brother) and they
have reached the great king (the king of the Hattian country). Let’s settle it together” (R. Gordeziani, Iliada…, pp. 131-134). We refer to the excerpts from the translation of “The Tawagalawa Letter” by R. Gordeziani. For overview, see J. Garstang, O. R. Gurney, The Geography of the Hittite
Empire, London, 1959, p. 111; B.G. Boruchovič, Achejcy v Maloj Azii, BDI 1964, 3, p. 99.
10
11
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address the ruler of Ahhiyawa with a friendly speech which would have been
impossible in case of relations with the conquered state. It is certain that during
that time the king of Ahhiyawa had the same power as the kings of Egypt and
the Hittite state. The Hittite king describes in detail in this long letter the actions
of Piyamaradu against himself and against the vassal kings. He is worried that
Piyamaradu is under patronage of his son-in-law, Atpa in Millawanda, and when
the king arrived there to deliver his “speech”, Piyamaradu escaped in a ship. Piyamaradu was guaranteed personal immunity in Ahhiyawa which created rather
serious obstacles to the Hattian kingdom to stop him. The letter sent by the ruler
of the Hattian kingdom was intended as a means of resolving this problem and
an attempt to start negotiations and reach an agreement14. He actually asks Ahhiyawa not to provide a shelter to Piyamaradu.
It is particularly significant that this letter points to a rather long-term correspondence between Hattusa and Ahhiyawa. In the letter the Hattian king makes
excuses for the mistakes he made when he was young. He does not even leave
the offence of the past without attention so that the king of Ahhiyawa does not
reject his request because of that trouble15. Therefore, it is clear that the relations between Hattusa and Ahhiyawa existed much earlier than the activation
of Piyamaradu. The ruler of Hattusa now tries to settle the relations with him
using well-disposed words and not using a threat, like years ago. We also learn
that some disagreement should have taken place between the kings of Ahhiyawa
and Hittites because of Wilusa. “The Hattian king and I – in the issue of Wilusa,
due to which we were hostile to each other – he persuaded me and we became
friends…”. It has been proved that the city of Troy mentioned in The Iliad is
Wilusa and it is a historical city16. In the opinion of Latacz, due to the above, the
name of Greeks or Achaeans attacking Troy in the poems of Homer must not have
been invented either. This disagreement is unknown for us, specifically which
confrontation the Hittite king implied in his letter. But it is evident that he does
not want to make war with Ahhiyawa which must be suggestive of enhancement
of its military policy. “War should not happen between us!” – These words of the
Hittite king point to the fact that the Kingdom of Khati avoids controversy with
Ahhiyawa and its letter is oriented at keeping peace. In the history of diplomacy
of the old world it is known that specially selected mediators used to be sent to
rulers of befriended and equal countries and any mediator of the “sun” had to be
14
„Your country protects him. But he permanently invades my country: and wherever I do not
meet him, he returns to your land again. Are you of good opinion about such action, my brother?”
15
„But my brother once wrote to me: you acted in a hostile manner in respect to me” (but in
that period, my brother) I was young. If I wrote anything hostile to you then, it was not the result of
my evil intention. The army commander may say something like this and such person can become
angry with his people”.
16
J. Latacz, Troia und Homer…, p. 150.
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acceptable for the subdued. We also learn from the letter that Ahhiyawa had its
representatives in Millawanda and the ambassadors established relations with the
Hattian kingdom17. It is particularly noteworthy that information was conveyed
both verbally and by means of written letters.
According to the letter, despite the hostility, the Hittite king demonstrates
a mitigated attitude even to Piyamaradu. Through the mediation of the king of
Ahhiyawa he offered him guarantees and tried to reach an agreement with the
confronting party18. As it seems, the influence of Ahhiyawa was so strong that the
Hattian ruler found it difficult to stop Piyamaradu bypassing the king. To resolve
the conflict, the land of Khati made a diplomatic step and started negotiations
with the party which could undertake the function of the mediator between the
two confronting parties. It is particularly important that Ahhiyawa has the power
to complete this mission. He gave Piyamaradu an opportunity to make a choice.
According to this text, Ahhiyawa is shown as a powerful, independent and influential party which is considered as an equal party by the powerful land of Khati.
It observed all diplomatic rules and the etiquette recognized by the foreign policy
of that period in relations with it. In that period such association in the Aegean
Sea basin was created only by the Mycenaean Greece. It had seized the islands of
the Aegean Sea and dissemination of its political power first in Miletus, and afterwards in other regions of the coast of Asia Minor, may be attributed to it19. The
hellenologists assume that Ahhiyawa covered the eastern stripe of the Greek continent and a part of the territory of islands located to the east from the Rhodes20.
By that moment, the king of Ahhiyawa is mentioned among other great rulers.
Tudhaliya I wrote in his letter to the ruler of Amuru: “The Kings who are equal to
me: the king of Egypt, the king of Babylon, the king of Assyria, and the king of
Ahhiyawa”. Ahhiyawa is also mentioned in the chronicles of Tudhaliya I21.
It is found out that Ahhiyawa was rather actively involved in the military
operations of the Western Anatolia. More importantly, it is mentioned for the first
17
„My brother, send one of your subordinates: and (to the man who) brought (you this letter)
(…)”; „But when (my brother’s ambassador) came to me, he did not give me (regards) and (did not
give) me the present (…)”.
18
„I have already given guarantees to Piyamaradu: now there are the following guarantees
in the Hattian country: if anybody gives bread and salt to anybody, it means that he is not hostile
to this person. But I have also sent him such letter together with the guarantee: “Come to me and
I will put you on your way, I will write to my brother how I will do it. If it satisfies you, let it be
this way, if it does not satisfy you, then one of my men will take you to the country of Ahhiyawa”.
19
R. Gordeziani, Iliada…, p. 140.
20
J. Latacz, Troia und Homer…, p. 157.
21
„5) (So, the country of the river Seha…) launched a war and the king of Ahhiyawa
retreated, 6) (now, when … he) retreated, I, the great king, attacked” (R. Gordeziani, Iliada…,
p. 135).
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time in this document that the king of Ahhiyawa had been in Asia Minor in that
period22.
Ahhiyawa as the opponent of the Hattian state reached the pinnacle of its
power in 1200 BC, i.e. in the late Mycenaean epoch23. Ahhiyawa mentioned in
the Hittite historic documents fully corresponds to the Achaeans/the Denaans of
Homer. It should be noted that in The Iliad, the invaders are mentioned by three
various names: Achaeans, Danaans, and Argives. In the epos, these three names
are interchanged and are used to denominate them in total. It is interesting that
while the Hittite documents provide information about Achaeans, Danaans are
mentioned in the Egyptian sources. Considering the mythological tradition, this
may be not surprising (myth about Aegyptus and Danaus).
None of the researchers put under question the fact that the Greek were also
included in the “Sea People” which represented a rather aggressive power24. The
researchers associate Ahhiyawa mentioned in the Hittite sources with the ethnic name “Aka(i)washa” named in the “Sea Peoples” of the period of pharaoh
Merneptah (about 1220)25.
Thus, according to the Hittite and Egyptian sources, Ahhiyawa and Danaya
appeared at the international arena of that period from the 15-14th century BC.
Later, as the country equal to the Hattian state and Egypt by power, it played an
important role in the foreign policy. Its progress is also confirmed by the fact that
the Hattian state made diplomatic steps to settle relations with Ahhiyawa.
It was actually the first time that the Hittites classified the countries by their
political power and military potential and identified four most powerful states –
Egypt, Babylon, Assyria, and Ahhiyawa in the Mediterranean region.
It is difficult to argue about the role of Troy and its union in these relations.
However, the existence of the Homeric Trojan union and its allies in western
Anatolia must be beyond doubt. Ahhiyawa of the Hittite texts can be considered
as a proof that the Achaean army mentioned in the Catalogue of Ships did exist.
R. Gordeziani, Iliada…, p. 135.
G.A. Lehmann, Die politisch-historischen Beziehungen der ÄgäisWelt des 15-13, Jh.s.
v. Chr. zu Ägypten und Vorderasien: einige Hinweise, (in): J. Latacz. Zweihundert Jahre HomerForschung: Rückblick und Ausblick. Stuttgarart 1991, p. 114.
24
The concept of the „Sea Peoples” was introduced in the modern science considering
the Egyptian sources (for comparison, Gordeziani R., Medit’eranul-kartveluri mimartebebi,
ts’inaberdznuli, II, Tbilisi 2007, 431-437). In the early 12th century BC „Sea Peoples“ suddenly
invaded from the west of Asia Minor and ruined the West and Central Anatolia. They reached
Egypt too and were defeated there. It is assumed that they originated from the Aegian islands of
the Mediterranean region and from the south of the continental Greece. They also included the
residents of the western coast of Asia Minor (G. Giorgadze, Atasi ghvtaebis…, p. 82).
25
G. Melikishvili, Dzveli aghmosavletis khalkhta istoria, Tbilisi 1988, p. 228.
22
23
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Hence, it can be argued that the Greeks were actively involved in the foreign
policy of the ancient Near East. The information conveyed by the Greek tradition
is supported by the archeological finds confirming the rise of the Hellenes in the
continental Greece from the 14th century BC. The Mycenaean culture spread in
the Aegean. According to the tradition, the Mycenaeans went far beyond the Near
East, reaching Colchis (The Argonaut legend).
As we can see, Ahhiyawa was also mentioned among the most powerful countries, the country of Achaeans who laid the basis for the development of the Hellenic civilization in the Aegeid. If we consider the Hittite and Egyptian sources
and the opinion of researchers who equate Ahhiyawa and Danaya mentioned in
the above documents with the Achaeans/Denaans of Homer, then we may think
that the Greeks were actively engaged in the international politics of the Old East
of that period. This is in compliance with the data of the Greek tradition and the
material obtained as a result of the archaeological excavations according to which
the advancement of the Hellenic tribes begins in the continental Greece from the
14th century BC. Homer and the tradition point at the increase of Atreus’ power
and his descendants in Mycenae exactly in that period.
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Summary
The majority of scholars identify the long-disputed term Ahhiyawa found in the
Hittite texts as Achaea of the Homeric epics. According to the Hittite texts, Ahhiyawa
and Hittite relations can be dated from the Middle Kingdom period. The term was first
used in the records of Suppiluliuma I (1380-1346). Documents discussed (the records
of Mursili II and Muwatalli II) demonstrate that Ahhiyawa was a powerful country. Its
influence extended to Millawanda, which evidently reached the sea. Especially interesting
is the “Tawagalawa letter” dated to the 13th century BC, in which the Hittite king makes
excuses for his blunder committed at an early age. The Hittite king takes a diplomatic step
towards the resolution of the conflict and starts negotiations with a party (Ahhiyawa) that
could act as a mediator. We can infer from the letter that Ahhiyawa had its representatives
in Millawanda, while its relations with the Land of the Hatti were managed through
envoys. The powerful position of Ahhiyawa is also evident from Tudhaliya IV’s letter
to the ruler of Amurru, where he refers to the kings of Egypt, Babylon, Assyria, and
Ahhiyawa as to his equals.
Thus, Ahhiyawa of the Hittite texts fully corresponds to Homeric Achaea. The
invaders have three appellations in The Iliad: the Achaeans, the Danaans, and the Argives.
The Achaeans can be found in Hittite documents, while the Danaans are mentioned in the
Egyptian sources.
Ahhiyawa is the land of the Achaeans, which laid the foundation for the development
of the Hellenic civilization in the Aegean. It can be argued that the Greeks were actively
involved in the foreign policy of the ancient Near East. The information conveyed by
the Greek tradition is supported by the archeological finds confirming the rise of the
Hellenes in the continental Greece from the 14th century BC. According to the tradition,
the Mycenaeans went far beyond the Near East, reaching Colchis (The Argonaut legend).
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1. INTRODUCTION: THE STOLEN BELL
The topic of my essay is the influence of the law of inheritance on life strategies and family structures of the two big ethnic groups of Southern Transdanubia, the Germans and the Hungarians. In order to understand the situation in the
1930’s, we need to discuss a certain interesting incident first.
On 1 June 1934 a church bell was stolen in a village called Hidas, Baranya
county, close to the border with Tolna county. This kind of incident doesn’t happen frequently, so it drew public attention and was featured in the newspapers.
This, however, was exactly the goal of the perpetrators: they wanted to convey
a message by taking the stolen bell to the capital Budapest and exhibiting it in the
entrance hall of one of the oldest and biggest Calvinist churches located at Kálvin
square1.
The bell belonged to a church of the Hungarian Calvinist parish of Hidas
which had been closed not long before. It was abandoned owing to the low number of parishioners – less than 30 people, formally the members of the parish
in the small neighbour town of Bonyhád. The empty, unused building fell into
disrepair, so the decision was made – initiated by the priest of the Hungarian parish in Bonyhád – to offer it for another purpose. The German Calvinist parish of
the village, having 205 members according to the census of 1930, was interested
in utilizing the building2. They planned to use it for the parish youth commuI. Solymár, „Hidas akkor szimbólummá vált”. Egy politikai jelkép a magyarok és svábok
együttélésében, a bukovinai székelyek letelepítésében, (in:) L. Szita, Z. Szőcs (eds.), A Völgység
két évszázada, Bonyhád 1991, p. 101.
2
Ibidem, p. 86.
1
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nity3. Hidas was a village of mixed population ever since the resettlement after
the Turkish wars in the 18th century, encompassing the German, Hungarian, and
Serbian inhabitants. However, the Serbian population left not only Hidas but the
entire region after the World War I4. In the 1930s the population of the village
was mostly German, having parishioners of the Roman Catholic, Calvinist, and
Lutheran denominations. In 1930, at the time of the last census before the incident
with the stolen bell, Hidas had 2482 inhabitants, 2226 of them being of German,
242 of Hungarian, and 14 of other nationalities5.
On 27 May 1934, the last church service was held in Hungarian with a memorial service in the cemetery and the keys of the building were officially handed
over to the German parish6. A few Hungarian parishioners born in Hidas but
moved to other villages attended the ceremony as well. Both the regional and
national newspapers reported on the event and stressed that the Hungarian population of Hidas is on the decline7. The daily newspaper “Magyarság” wrote:
“The church of Hidas, the village which perished due to the single child policy,
will be closed and torn down”8. A strong statement, albeit not true: Hidas did not
perish. The Hungarian population was on the decrease, but it was not only caused
by the single child policy or birth control in general, many Hungarian inhabitants
moved out for various reasons9 and the church building was neither closed nor
destroyed, merely handed over from one parish to another.
The members of the right-wing nationalist student organization “Turul”10
wanted to gain the attention of the public to the decrease of the Hungarian population not only in Hidas, but in several regions of the Tolna and Baranya counties.
The members of the “Turul” organization at the University in Pécs arrived in the
evening of the 31 May to the village but since none of them were familiar with the
village, nor had been there before, they had difficulties in finding the right building. At first, they got to the Lutheran church and removed the bell from its tower.
Two members of the night watch of the municipality spotted them and directed
them to the former church of the Hungarian Calvinist parish. The bell was then
3
B. Csete, „Elnémult harangok”, (in:) B. Csete, Faluról-falura, házról-házra… 2. ed. Budapest 1940, pp. 84-87.
4
G. Aradi, Az optálás kérdése Tolna megyében, (in:) G. Dobos (ed.), Tolna megyei levéltári füzetek 10. Tanulmányok: Politika-, gazdaság-, család- és kultúrtörténet, Szekszárd 2002,
pp. 155-199.
5
BML. Bvm. főisp. biz. 167/1934. 58/biz. 934.
6
I. Solymár, „Hidas akkor szimbólummá vált”..., p. 100.
7
„Tolnamegyei Újság” 30 May 1934, issue 41.
8
„Bezárják és lebontják az egyke miatt kipusztult Hidas község magyar templomát”
Magyarság XVI., 1934/118. 27 May, 11.
9
I. Solymár I., „Hidas akkor szimbólummá vált”… p. 87.
10
A. Rozs, A Turul Szövetség szervezete Pécsett 1923-1945, (in:) L. Szita (ed.), Baranyai
Helytörténetírás 1989. A Baranya Megyei Levéltár Évkönyve, Pécs 1989, pp. 171-189
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removed from the bell tower, brought to Budapest and put on exhibition, but only
for a short time, as László Ravasz, the bishop of the Calvinist Church in Hungary,
was outraged by this action and reported it to the authorities. He disapproved the
theft of the church bell as well as publicizing the case of Hidas as an example for
the single child policy or the advance of the Germans in Southern Transdanubia11.
Nevertheless, Hidas became a symbol of the “declining Hungarians” and of
the “advancing Germans”12, thus the press and the public were both alarmed
by this incident: why does the Hungarian population in the villages of Southern
Transdanubia decrease? And why does the population of the German nationality
not follow the same trend?
In fact, the scientists, as well as the administrative officials and the Protestant
priests took notice of the differences between the demographic development of
various ethnic groups in Southern Transdanubia decades earlier13, the incident
of Hidas just directing public attention to the phenomenon. But what was behind
these differences?

2. THE POPULATION OF SOUTHERN TRANSDANUBIA
The population of the southern part of Transdanubia was mixed, as it had
to be resettled after the Turkish wars in the 16th and 17th centuries. From the
early 18th century, the German settlers commonly known as Danube Swabians
(Donauschwaben in German), arrived in the region, although only a small fraction of them was of Swabian origin14. The whole region was named “Schwäbische
Türkei” – Swabian Turkey, and the name Swabian (sváb in Hungarian, Schwabe
in German) was used by the Germans themselves and had no negative connotation until the middle of the 20th century.
„Református Élet” 16 June 1934, issue 25.
G. Koloh, Glockenklang von Hidas, (in:) M. Keller, G. Kövér, Cs. Sasfi (eds.), Krisen/
Geschichten in mitteleuropäischem Kontext. Sozial- und wirtschaftsgeschichtliche Studien zum
19./20. Jahrhundert, Wien 2015, pp. 282-280.
13
D. Buday, Az egyke Baranyavármegyében, Budapest 1909; I. Széchényi, Az egyke, Budapest 1906. To the history of the scientific research on the topic: R. Andorka, Termékenység, gyermekszám, népességfejlődés, (in:) R. Andorka, Gyermek, család, történelem. Történeti demográfiai
tanulmányok, Budapest 2001, pp. 13–144.
14
L. Szita, A lutheránus németség bevándorlása és településtörténete Tolna megyében
a 18. században, (in:) Gy. Dobos (ed.), Tolna Megyei Levéltári Füzetek 5., Szekszárd 1996, pp. 5-163;
K.-P. Kraus, A németek betelepítése és családstruktúrái a Délkelet-Dunántúlon, (in:) I. Lengvári,
J. Vonyó (eds.), Népek együttélése Dél-Pannóniában: tanulmányok Szita László 70. születésnapjára, Pécs 2003, pp. 217-237.
11

12
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The colonization was not organized by the Royal Chamber (Hofkammer) as in
the Banat and Backa areas, but rather by the local landowner nobility, explaining
the diversity of the German population in origin, dialect, and even religion. The
settlers were recruited by agents in the regions of the Southern part of the Holy
Roman Empire in Hesse, Franconia and Bavaria. Most of them were the Roman
Catholics, a small fraction being the Lutherans, and there were a few Calvinists,
too. Only a small percentage of the former Hungarian inhabitants were left in
the region after the Turkish wars, which also attracted Hungarian settlers from
other parts of the Carpathian Basin. A Southern Slav minority – mostly Croatians, partly Serbians – lived in the area as well15.
Tolna and Baranya counties had approximately 180, 000 native German
speakers, who made one third of the population at the beginning of the 20th century16. In some regions – in the southern part of Tolna county and in the northern
and eastern part of Baranya county – the native Germans were the majority, for
example accounting for 80% of the population in Völgység, and 65% in Pécsvárad
and Villány districts, respectively17. Note that the national census recorded the
native language only and there is no statistics available concerning the national
affiliation until 1941.
In the early 20th century, the whole region was rural, the majority of the population were village dwellers who worked in agriculture or local trade. The structure
of the settlement was closed, many villages had a German majority or hegemony:
In Baranya county, 110 settlements had more than 40% of the inhabitants with
German native language, in 43 of them the German population exceeded 90%18.
Tolna county had 38 villages with a German majority19. The German population was bilingual, as for the census of 1930, about 90% of the native Germans
declared the ability to speak Hungarian20 – but their language skills in many
cases were poor.
Even in the villages with a mixed population, the ethnic groups lived in distinct parts of the settlements. However, these groups had a variety of cultural
interactions, which resulted in the folk dance, the folk music and costumes con-

F. Tegzes, Statisztikai források Baranya megye nemzetiségtörténetéhez a két világháború
között (1926; 1938), (in:) L. Szita (ed.), Baranyai Helytörténetírás 1980. A Baranya Megyei Levéltér évkönyve, Pécs 1981, pp. 495-531.
16
Z. Szenyéri Német sorsok a Dél-Dunántúlon 1700-2001, Dombóvár 2004, p. 88.
17
M. Füzes, A népesség száma, anyanyelvi és nemzetiségi megoszlása Baranya járásaiban
1941-ben, nemzetiségi megoszlása 1945-ben, (in:) L. Szita (ed.), Baranyai Helytörténetírás. A Baranya Megyei Levéltár évkönyve, Pécs 1981, p. 535.
18
I. Hoóz (ed.), A baranyai nemzetiségekről, Pécs 1977, p. 107.
19
O. Zsadányi (ed.), Tolna vármegye adattára, Pécs 1937, p. 25.
20
Ibidem, p. 22.
15
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verging to each other21. The strong Hungarian cult of the Virgin Mary and the
saints of Hungarian origin influenced the religiosity of the Germans, many German villages held the wake on the 20th August, the festival of Holy Stephen, the
first king of Hungary.
The mentality of the Germans and the Hungarians was completely different,
but they were not hostile against each other. The difference in mentality was
a result of the distinct life- and economic strategies22. The stereotype attributes
of the Germans were positive in the eyes of the Hungarian population, they were
told to be hardworking and frugal23. They were the first ones in the region in the
19th century who started production-oriented farming and held an “economical”
point of view24. According to the Germans, the Hungarians were not hardworking enough, however, they were open minded and inventive.
Due to the limited social and spatial mobility, there was no significant assimilation of the German population. According to the census of 1941, 94, 000 native
Germans lived in Baranya county and 72, 000 in Tolna county. Their ratio within
the population was stable, 25% in Tolna, and 35% in Baranya25. These figures
were constant in the first decades of the 20th century, and, according to the census,
the Hungarian population as a whole did not decrease either26. So why did the
church of a Hungarian parish have to be closed?

3. THE SINGLE CHILD POLICY
The reason was that the Hungarian population decreased in some villages of
the region, and, consequently, the membership of the Calvinist Church declined
as well. The birth rate was radically low in these communities, since many families willfully had only one single child, referred to as egyke in Hungarian27.
21
I. Solymár, Fejezetek Györe történetéből, (in:) Gy. Dobos (ed.), Tolna Megyei Levéltári
Füzetek 6., Szekszárd 1997, p. 86.
22
B. Andrásfalvy, Nyugat-baranyai német telepesek történeti-néprajzi kérdései a levéltári
források tükrében, (in:) L. Szita (ed.), Baranyai Helytörténetírás 1978. A Baranya Megyei Levéltár
évkönyve, Pécs 1979, p. 335-346.
23
I. Solymár, Gazdaságcentrikus értékrend, gazdasági magatartás. Adalékok a déldunántúli németek mentalitástörténetéhez, (in:) L. Szita (ed.), Baranyai Történetírás 1990/1991.
A Baranya Megyei Levéltár évkönyve, Pécs 1992, p. 370.
24
B. Andrásfalvy, A nemzetiségi és néprajzi csoportok szerepéről, (in:) L. Szita (ed.), Baranyai Helytörténetírás 1983-1984. A Baranya Megyei Levéltár évkönyve, Pécs 1985, p. 454.
25
Z. Szenyéri, Német sorsok a Dél-Dunántúlon 1700-2001, Dombóvár 2004.
26
R. Braun, A hivatalos statisztika, “Nyugat” 1933, issue 19, pp. 279-281.
27
For a summary of the single-child-policy in English see I. Vasary, The Sin of Transdanubia.
The One-Child System in Rural Hungary, “Continuity and Change” 1989, issue 4, pp. 429-468.
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We have detailed statistics concerning the demographical trends in Baranya
county, assembled by the local administration based on the census data. The birth
rates were very different for the two ethnic groups in the county: in 1920, out of
100 women in childbearing age, there were 359 childbirths for native Germans,
in contrast to 275 for native Hungarians. The ratio of large families followed the
same trend: 44% of the married German women had 4 or more children, contrasting to the mere 29% of Hungarian women. Furthermore, 38% of the Hungarian
women had only one child or no children, whereas among the Germans this ratio
was much lower, just 28%28.
The question is – why? Why did the German families have more children
than the Hungarian ones? Was there any reason the village population preferred
the single child policy? The regional differences of the demographical development within Southern Transdanubia were significant, but we can pinpoint some
smaller regions where this phenomenon was most apparent. These are the Sárköz
near Szekszárd in Tolna county, the villages along the Danube (Kölked, Dályok,
Izsép) in Baranya, the Ormánság in the southern part of Baranya along the river
Drava, and the Hegyhát in the Mecsek mountains29. The villages of the region
Ormánság are the most known examples of the phenomenon, therefore the majority of scientific and sociographical investigations were carried out in this region.
Scientists, priests, and officials of the local administration took notice of the
phenomenon of the birth control already at the end of the 19th and in the beginning of the 20th century, concluding that the birth rate collapsed in the concerned
villages around 1850 to 1860, or even earlier. The medical doctor Miksa Hölbling,
the official physician of Baranya county, described the phenomenon for the first
time in the year of 184530.
A scientific discussion concerning the implementation of the single child
policy took place already between the world wars and continues to the present
day. The investigation carried out in the villages of the region Ormánság shows
that after the 1870s the number of deaths exceeded the number of births. The
population pyramid of the village was expansive according to the census of 1910,
but became stationary in 1930, and constrictive in 194131. This shows that the
decrease in birth rate begun in the middle of the 19th century, and was the strongest one in the last two decades before the World War I32. However, the population
I. Hoóz I. (ed.), A baranyai nemzetiségekről, Pécs 1977, p. 117.
D. Buday, Az egyke, Budapest 1909, p. 5.
30
M. Hölbling, Baranya vármegyének orvosi helyirata, Pécs 1845.
31
As exemplified by the village of Besence: G. Koloh, A másik részük nyomtalanul elmúlt
a semmiben: A besencei református anyakönyvek családrekonstitúciós vizsgálata az 1787 és 1948
közötti időszakra vonatkozóan, (in:) P. Őri (ed.), Szám- (és betű)vetés: tanulmányok Faragó Tamás
tiszteletére, Budapest 2014, p. 193.
32
Ibidem, p. 196.
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collapsed rapidly between the world wars, and that is why the phenomenon gained
attention at that time.
The exact dates are often difficult to establish, since the regular census has
been carried out in Hungary only from 1870 onwards, and the state vital records
are kept from 1895. The registers of the churches from before that time are available, but they do not contain all relevant information, and not all the priests and the
reverends were keeping the records consistently. Historical demography works
not only with the census data and the fertility rates, rather, it seeks to understand
the family structures and the life strategies. Researchers use the so-called familyreconstruction method, preparing family sheets for all the families, showing the
birth dates of the parents, date of marriage and the birth dates of the offsprings.
This method makes it possible to see the structures of the families and the decisions made on family planning33.
Starting with the late 19th and the early 20th century, census data are available too, even for longer periods, showing that the birth rate in the communities
with the single child policy was less than 30 for 1000 inhabitants. In contrast, the
national average was over 35. The proportion of young children (under six) in
such villages was around 10% with the national average being over 16%34. These
figures were similar throughout the decades between the world wars. Calvinist
priests remarked in the 1930s, that their parishes had less and less members, and
years passed without a single baptism in the villages because no child was born35.
A similar life strategy and life planning was prominent in the beginning of
the 20th century and even in the 1930s, when the issue was widely discussed after
the the incident in Hidas aroused the public interest. Both women and men married early, women at the age of 16-18, men at the age of about 20, but the young
couples didn’t have households of their own, rather they lived together with the
parents of the husband or the wife. The parents made the decisions for the family,
the household and the family planning were in the hands of the so-called szüle,
the elder mother in the family36. The first and often only child was born after 3 to
4 years of marriage. A second child was an exception, and only was conceived if
the first child died or got seriously ill37. Some families decided to have a second
child also if the first child was a girl38.
The single child policy became a social norm in these villages, contraception
was normal, and even abortion was not considered a crime but rather a necessary
33
G. Koloh, Születéskorlátozás az Ormánságban: Az egyke Vajszlón és Besencén, (in:) J. Pap,
Á. Tóth, T. Valuch (eds.), Vidéki élet és vidéki társadalom Magyarországon, Budapest 2016, p. 319.
34
D. Buday, Az egyke, Budapest 1909, p. 8.
35
Gy. Illyés, Pusztulás, “Nyugat” 1933, issue17-18, pp. 189-205.
36
J. Hídvégi, Hulló magyarság, Budapest 1938, p. 63.
37
Ibidem, p. 62.
38
M. Mattyasovszky, Törzsöröklési jog és törzsöröklési szokás, Budapest 1904, p. 318.
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instrument of family planning39. Families with more children were excluded from
the community and women bearing more children or women with unplanned pregnancy were ridiculed40.
If we look at the social background of the families following the single child
policy, we will see that they were not the poor and destitute ones. The families
without a land asset made their living working as day laborers, and an additional
family member – including a child – meant an additional source of income for the
family and due to the worst hygienical circumstances the death rate of newborns
and children was higher within this group. Accordingly, the limitation of birth
rates was not practiced among them, or it appeared much later41.
However, families with land assets opted for one child since they wanted to
prevent by all means the fragmentation of the land. The single child-policy was
practiced not due to poverty but due to the fear of poverty and impoverishment
because of the possible estate fragmentation. Most of the farmer families with
a single child had 8-15 acres of land which made them middle class at that time.
Some of the single child families – for example in the communities in the Sárköz
– were particularly rich, and demonstrated their wealth with large, representative
houses and expensive, highly decorated costumes.
It was apparent that the phenomenon did not occur in the villages with German majority in the same area. There were a few German communities practicing
the single child policy, for example Kéty in Tolna county, which was a Protestant
community42. The birth rate was decreasing in the German families as well, but
remained similar to the national average, therefore it’s decrease was not as severe
as in the communities practicing the single child policy. The German families
had more children than the Hungarian ones, typically 4 or 543, they had different
mentality, preferred a plain lifestyle, lived more economical and were more pragmatic in the management of their farms44. It was suspected that there is a connection between the religion of the families and the single child policy: were the
communities of the Calvinist Church overproportionely affected by the phenomenon? According to the statistics there is no direct connection between the religion and the fertility rates, so this assumption can be considered disproven45. One
reason of these ideas can be that the priests of the Calvinist Church were strongly
involved in the discussion on the issue, as shown above, and they reported to the
39
G. Koloh, “Szántani lehet, de vetni nem muszáj” (in:) B. Smid (ed.), Minden dolgok folytatása: Tanulmányok Deáky Zita 60. születésnapjára, Budapest 2015, pp. 363-380.
40
J. Hídvégi, Hulló magyarság…, p. 63.
41
G. Koloh, Születéskorlátozás…, p. 332.
42
E. Simonits, Az egyke demológiája, Budapest 1936, p. 28.
43
M. Mattyasovszky, Törzsöröklési…, p. 324.
44
I. Solymár, Gazdaságcentrikus értékrend…, p. 370.
45
G. Koloh, Születéskorlátozás…, p. 332.
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state on their own, Calvinist, communities, where they served often for several
decades. On the other hand, the Calvinist religion was widespread in the middle
class Hungarian rural population, and so it was in the communities practicing the
single child policy. However, also Roman Catholic and Lutheran communities
were affected by this life strategy46.

4. THE ROLE OF THE DIFFERENT SUCCESSION RULES
There were several contemporary attempts to explain the single child policy:
in the first years of the 20th century Imre Széchényi, an agrarian politician wrote
that the moral decay and the loss of the religiosity are the main reasons47. However, the laziness and idleness of the Hungarian population were mentioned as
well, and some scientists assumed a link between the bad transport conditions or
the quality of the soil and the single child policy48. Dezső Buday wrote more articles and books on the topic in the first decades of the 20th century and mentioned
two motives: an economical reason and a moral reason. The economical reason
was the above mentioned fear of the fragmentation of land asset, while the moral
reason was the desire for a sumptuous and luxurious way of life and representation, according to Buday49. For example, in the villages of Sárköz (Tolna county),
young women got a new costume six times a year, for every Lord’s Supper. The
costumes were made of silk or velvet, decorated with lace imported from Brussel
and glass pearls form Bohemia.
After the World War I and especially in the 1930s, the issue was discussed
in the context of the “German jeopardy” in the Southern Transdanubia region. It
was argued that the Germans are not ambitious, they just work all day and that
is why they can be more efficient, so they can “push forward”. The Hungarian
intellectuals were afraid that the Hungarians in South Transdanubia would sink
in a “German ocean”50 and a whole region would become dominated by German majority. It was often mentioned that the large estates claimed most of the
arable land, therefore the farmers in the region did not have enough land at their
disposal to develop their farms51. As this fact and consequent high prices of land
E. Simonits, Az egyke demológiája…, p. 28.
I. Széchényi, Az egyke..., p. 89.
48
E. Simonits, Az egyke demológiája..., pp. 107-108.
49
D. Buday, Az egyke, Budapest 1909, p. 10.
50
L. Fülep, A magyarság pusztulása, Budapest 1984, pp. 20-21.
51
G. Kiss, A magyar föld problémája, (in:) G. Kiss, A lélek harangja, Budapest 1984,
pp. 41-47.
46
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concerned the farmers both of German and Hungarian nationality, it cannot be
the explanation for their different life strategies and family structures. Protestant priests, like Lajos Fülep (priest of Zengővárkony, Baranya county), and Géza
Kiss (priest of Kákics, Baranya county) drew attention to the issue52, followed by
several sociographies and novels. Even the most important intellectual magazine
entitled “Nyugat” published many articles on the topic, and organised an event,
named “Egyke-vita” (“Discussion on the single child policy”)53. The sociographies
had dramatic titles, like Hulló magyarság (“Falling Hungarians”) by János Hídvégi, a medical doctor in Vajszló54 (Ormánság, Baranya county), or Elsüllyedt falu
a Dunántúlon – Kemse község élete55 (“The sunken village in Transdanubia: The
life of Kemse”) written by a collective of young scientists. The report of Gyula
Illyés about a journey through the region has the title Pusztulás (“Devastation”)56.
It is not easy to find a conclusive explanation. Why did the Hungarians prefer
the single child policy and why was it not followed by the Germans? They lived
in villages close to each other, under very similar economical and infrastructural
circumstances. Did the Germans not want to prevent the fragmentation of their
land? Yes, of course, all of them wanted to do it. Otherwise the feared impoverishment would inevitably occur in one or two generations. A farm of 10 to 20
acres of land could provide for a family at that time in the region, but a mere 3 to
5 acres typically could not. The German farmers tried to prevent fragmentation
just like the Hungarian farmers. However, the method was not the birth control in
the family, but rather the different rules and habits of succession.
Most of the German communities practiced the so-called primogeniture
(Anerbenrecht in German)57: the property of the family was not divided between
all children (or between all sons), rather one of the sons inherited the farm and
managed it on his own58. In many cases it was the eldest son, in other cases the
youngest, or even the one considered to be the most suitable59. If there was no
male heir, a daughter could also be appointed as the inheritor. The farm was usually handed over to one of the sons during the lifetime of the parents, the occasion
often being the marriage of the child. The so-called Ausbehalt as a legal instituG. Koloh, Születéskorlátozás… p. 318.
R. Braun, A hivatalos statisztika…, pp. 279-281.
54
J. Hídvégi, Hulló magyarság…
55
P. Elek et al., Elsüllyedt falu a Dunántúlon. Kemse község élete, Budapest 1936.
56
Gy. Illyés, Pusztulás…, pp. 189-205.
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J.T. Nagy, Interetnikus kapcsolatok a Völgységben, (in:) L. Szita, Z. Szőts (eds.), A Völgység ezeregyszáz éve az életmód és a kultúra változásainak tükrében, Bonyhád 1996, p. 221.
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59
M. Mattyasovszky, Törzsöröklési…, p. 335.
52
53

Studia Iuridica 80.indd 108

2019-09-13 13:16:56

THE INFLUENCE OF THE RULES OF SUCCESSION ON THE STRUCTURE...

109

tion was very widespread: the parent withdrew for a pension provided in kind,
and it was often regulated by a contract between the parents and the child. The
other siblings were aus dem Haus bezahlt (“payed from the house” in English)60
which meant that the sisters got dowry, some money and household goods for
marriage, and the brothers got compensation. The compensation was not proportional61 often it was paid several years later or in instalments62. Sometimes the
other sons got a real estate – for example a vineyard, or they got apprenticeship
for trade63.
It cannot be definitely determined yet how the primogeniture evolved among
the German population in Hungary, as the Anerbenrecht was known in Germany
but was not practiced everywhere. It is possible that the German settlers brought it
with them from the German territories, but we do not have any exact information
on this. Moreover, as the settlers originated from various regions of Germany, the
customs of these regions must be determined first. This is a complicated subject
as well, because in the beginning of the 18th century (when the Danube Swabian settlers left for Hungary), the Holy German Empire had no legal uniformity.
Rather, every territory had his own, often unwritten, civil law, and the inheritance
rules of the rural population were determined even by the local customs. The
primogeniture had its origin in the feudal law, as the overlord was not interested
in the fragmentation of the land asset of his people. Later on, it was adopted to
the rural population too, even though they were not the owner, merely the possessor and user of the land asset64. In the early modern period, it was not common
any more in all regions. At these times, primogeniture was most popular in the
northern areas of the Holy German Empire, but it was also used in some regions
of the southern part. This varied also with the structures of the land asset and the
agricultural tradition: mostly the middle class practiced it in the regions with the
farms of grain, livestock, and forestry65. There is no evidence that all the German
settlers who arrived in Southern Transdanubia came from a territory where primogeniture was used, nevertheless it became the common succession rule among
the German rural population of the region66.
The existence of the various succession rules was possible due to the lack of
codification of the civil law in Hungary. Neither the draft of a civil code from
I. Solymár, Gazdaságcentrikus…, p. 380.
E. Tárkány Szücs, Jogi népszokások… p. 302.
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Füzetek 6., Szekszárd 1997, p. 75.
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1900, nor the revised version from 1913 was adopted as an act due to problems
with the codification. A new and very progressive draft of 1928 failed as well, this
time because of political reasons67. Therefore, the law of inheritance was ruled by
customary law and by the so-called Provisional Judicial Regulations (Ideiglenes
Törvénykezési Szabályok) starting from 1861. The ground rule of the intestacy
was the proportional distribution of the inheritance between all the children, sons
and daughters alike, of the deceased68. Of course, the possibility to write a testament was given by the law69 – but this was not a common practice among the rural
population.
This law did not apply if there was a testament or the property was handed
over during the lifetime of the parents. Among the German farmers it was very
common to complete the formalities of the succession precautionary, especially if
there were underage heirs, as the guardianship courts only agreed with the proportional splitting between all the children70. In rare cases, the inheritance was
determined by a testament, but it was more common to regulate it by a contract
between the parents and the children71. However, handing over the farm or writing a testament were rare among the Hungarian rural population, so the intestate
succession took effect72.
The primogeniture (Anerbenrecht) and the corresponding compensation
forced the German farmers to adopt a different mentality and management of
the farms: they tried to save money to be able to pay the compensation, even if in
instalments. It also required being economical – an often-mentioned quality of the
Danube Swabians. With the compensation, the other sons had a starting capital to
buy their own house or farm, to start their trade or to get a higher qualification.
Daughters, who inherited a farm often looked for a husband who got a compensation to be able to pay the dowry for the other daughters73.
We have to note another difference in mentality which favored this option of
avoiding the fragmentation of the land assets: the Germans considered trade and
commerce, and not only agriculture, a reliable source of income. In the Hungarian
communities these sources of making a living had limited social value, therefore
the parents tried hard to provide their children with land.

B. Mezey (ed.), Magyar jogtörténet, Budapest 2007, pp. 164-165.
Ideiglenes Törvénykezési Szabályok I. § 9.
69
Ibidem, § 7-8.
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5. POSSIBLE SOLUTIONS
The consequences of the single child policy were catastrophic for the communities: the population declined, and if anything happened to the only child of the
family, there were no heirs, especially if the parents had been single children, too.
This was often the case in the 1920s and 1930s as many sons of the single child
families died during the World War I74. The small families were not able to manage the farms economically, they had to hire external workers and the single child
was often raised by the grandmother, as the mother had to help in farming. The
illegal abortions carried out improperly often resulted in the death or infertility
of women. The employment of professional midwives in the years after the World
War I made the situation “better”, as they carried out the abortion still illegally,
but at least in a proper and hygienical way75.
The politicians and scientists were afraid that in the long run the single child
policy would cause the decline of the population and the weakening of the Hungarian middle class in South Transdanubia. They were afraid the German majority and hegemony could be established in whole Southern Transdanubia, since
the German population decreased to a much lesser extent if at all, and the single
child policy was practiced in few German villages. Although this fear was in fact
unfounded, various ideas were discussed to counteract the single child policy.
These ideas were partly of socio-political, partly of legal or administrative nature.
First of all, in the beginning of the 20th century, in the year 1907 the counties
Baranya and Somogy established special commissions at the county administration. These commissions prepared flyers arguing against the single child policy,
and the priests were responsible of informing their communities about its devastating consequences. The priests, doctors, midwives, and teachers were obliged
to take care about the pregnant women and to report any illegal abortions. As this
got people angry at them and endangered their lives, they didn’t discharhe their
duties, so the idea of the administrative control turned out to be ineffective in the
prevention of the single child policy76.
One of the socio-political measures planned was the resettlement of families
with many children from other parts of the country, mainly to protect the proportion of the Hungarian population, and, in addition, to provide a “good example”
for the families that adopted strict birth control. On the other hand, this seemed
a good opportunity to offload the social tensions in other parts of Hungary. The
government was afraid of not only the decrease of the Hungarian population, but
J. Hídvégi, Hulló magyarság…, p. 62.
Ibidem, p. 63.
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also of the socialistic movements among the rural population77. The order of the
government 7890/1930. M.E. forced the county administration to establish a subcommission for settlement with two members. In Baranya county the only result
of the activity of this subcommission was a yearly report to the administrationcommission of the county: they reported every year that no improvement could
be done78.
In 1936, a settlement act (Act No. 27 from 1936) was issued, founding a new
administrative organization, the so-called National Settlement Council. A Settlement Fund was established, but the preconditions on the local level were not given.
The County Welfare Cooperative, responsible for the settlements, was founded in
Baranya county on 2 May 1939. While it was not a formal administrative body, it
was strongly interweaved with the county administration. It immediately started
to organize the resettlement of 100 families with many children from the northeast part of Hungary79.
The Act No. 23 from 1940 made the organization of similar cooperatives
obligatory for the counties, and the Act No. 4 from 1940 modified the regulations
of the settlement, offering long-term loans for the settlers. However, the settlement progressed very slowly. The settlers were not relocated to the empty houses
in the villages, but into new villages, former manors or new-built streets outside
of the villages80. They were separated from the original population, so the “good
example” could not take effect. The settlements were directed not to the communities with decreasing population but to places where there was enough land
available. Due to the World War II, only 200 families were settled in Baranya
county in 1939-194081, and even less in Tolna82, so this idea could not become the
solution to the single child policy. Without a radical land reform, a bigger settlement could not have been carried out, as there was not enough land available, and
the idea of a radical land reform floundered at the resistance of the large estate
holders as the land reform of 1920 brought no significant changes.
Another socio-political measure was discussed, relieving the second and third
sons of big families of military service. Still another idea was to employ the members of families with many children on favorable terms in the state enterprises,
but no one of these ideas were ever pursued83.
J. Komanovics Telepítések Baranyában az 1930-as és az 1940-es években, (in:) L. Szita,
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One possible legal solution was also a more severe punishment of abortion.
Abortion was a criminal offence under Hungarian law, however, in most of the
cases it went unrecognized, as the citizens were not interested in reporting it.
They didn’t consider it a crime within the communities practicing the single child
policy.
Another legal attempt was the modification of the law of inheritance. Various
draft regulations were written. One of them was the introduction of the primogeniture (Anerbenrecht), meaning the abolition of the proportional splitting of
land property between the heirs. There were various legal and practical issues,
such as the freedom of testimony, or the determination of the compensation for
the other siblings and the possible legal debates between the heirs84. The system
of compensation could lead to a debt spiral on the short term in the absence of
a change in the management of the farms: the Hungarian rural population was not
used to make savings. Furthermore, there was a fear of social tensions because of
the heirs without the land assets85.
One of the proposed regulations was that only parents with four children
could pass on the whole property, and all the four children would get one quarter
each. If there are less than four children, they would also get a quarter of the asset,
and the rest should go to the state to be distributed among farmers. As this draft
came from Gyula Illyés, who was a poet and a writer and not a lawyer, it was
impractical, and in particular it would not have helped with the fragmentation of
land property86.
The Act No. 9 from 1936 established two opposing legal institutions of the law
of inheritance. The rules for the fideicommissa of the large estates were modified
to give the possibility of the disposal of certain parts of the family property. This
was important for the potential decrease of the land prices in Southern Transdanubia, where many fideicommissa blocked the trading of land and held the prices
high87. On the other hand, the legal institution of fideicommissum ruled also the
land possession by farmers – the so-called fideicommissum for small land property was established. It was a non-disposable and non-chargeable property, with
the exclusion of the intestate succession, handed over in a line of succession in the
family determined by the founder. The other heirs did not have a right of compensation, rather the owner was obliged to maintain the members of the family. It can
be practically seen as a “volunteer primogeniture” for land property.
The fideicommissum for small land property was not successful, even though
according to the preamble of the law, it should be an instrument against the
M. Mattyasovszky, Törzsöröklési…, pp. 415-416.
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fragmentation of land property and thus should make the single child policy
obsolete88. The farmers were free to establish a fideicommissum. Consequently,
nobody established it: whoever aimed at the same effect, handed the farm over
while still alive or by a testament, as it was common among the German rural
population. It was also not a viable alternative to the single child policy: there
would still be children without own land in the case of a fideicommissum, which
is exactly what the farmers wanted to avoid by the single child policy.

6. CONCLUSION
This example shows how a legal institution, in this case the primogeniture
(Anerbenrecht), had a major impact on the life strategy, mentality, and demographical development. We cannot tell how the issue could have been solved: due
to the World War II the new regulations of 1936-1940 did not have enough time
to give a measurable effect. The historical and social changes after the World
War II made this issue obsolete: In 1945 a radical land reform occurred with the
termination of the latifundia, and after 1948 the entire agriculture was collectivized step by step, so there were no individual farmers any more. The diverging
mentalities also lost their relevance, as over the half of the German population of
Southern Transdanubia was forcibly displaced to the American and Soviet Occupation Zones of Germany between 1946 and 1948. The problem of the single child
policy was not solved by any of the political, administrative, or legal measures,
but became obsolete due to the change of life circumstances – just like it was
established by them hundred years before.

BIBLIOGRAPHY
Andorka R., Termékenység, gyermekszám, népességfejlődés, (in:) R. Andorka, Gyermek,
család, történelem. Történeti demográfiai tanulmányok, Budapest 2001, pp. 13–144
Andrásfalvy B., A nemzetiségi és néprajzi csoportok szerepéről, (in:) L. Szita (ed.), Baranyai Helytörténetírás 1983-1984. A Baranya Megyei Levéltár évkönyve, Pécs 1985,
pp. 449-456
Andrásfalvy B., Nyugat-baranyai német telepesek történeti-néprajzi kérdései a levéltári
források tükrében, (in:) L. Szita (ed.), Baranyai Helytörténetírás 1978. A Baranya
Megyei Levéltár évkönyve, Pécs 1979, pp. 335-346
88
Justification of the Act. No. 9 from 1936 https://net.jogtar.hu/ezer-ev-torveny?docid=
93600011.TVI&searchUrl=/ezer-ev-torvenyei%3Fpagenum%3D50 (visited November 29, 2018).

Studia Iuridica 80.indd 114

2019-09-13 13:16:57

THE INFLUENCE OF THE RULES OF SUCCESSION ON THE STRUCTURE...

115

Aradi G., Az optálás kérdése Tolna megyében, (in:) Gy. Dobos (ed.), Tolna megyei levéltári füzetek 10. Tanulmányok: Politika-, gazdaság-, család- és kultúrtörténet, Szekszárd 2002, pp. 155-199
Braun R., A hivatalos statisztika, “Nyugat” 1933, issue 19, pp. 279-281
Buday D., Az egyke Baranyavármegyében, Budapest 1909
Buday D., Az egyke, Budapest 1909
Csete B., „Elnémult harangok”, (in:) B. Csete, Faluról-falura, házról-házra… 2. ed. Budapest 1940, pp. 84-87
Elek P., Gunda B., Hilscher Z., Horváth S., Karsay Gy., Kerényi Gy., Koczogh Á., Kovács
I., Pócsy F., Torbágyi L., Elsüllyedt falu a Dunántúlon. Kemse község élete, Budapest
1936
Fülep L., A magyarság pusztulása, Budapest 1984
Füzes M., A népesség száma, anyanyelvi és nemzetiségi megoszlása Baranya járásaiban
1941-ben, nemzetiségi megoszlása 1945-ben, (in.) L. Szita (ed.), Baranyai Helytörténetírás. A Baranya Megyei Levéltár évkönyve, Pécs 1981, pp. 533-560
Hídvégi J., Hulló magyarság, Budapest 1938
Hölbling M., Baranya vármegyének orvosi helyirata, Pécs 1845
Hoóz I. (ed.), A baranyai nemzetiségekről, Pécs 1977
Illyés Gy., Pusztulás, “Nyugat” 1933, issue 17-18, pp. 189-205
Kiss G., A magyar föld problémája, (in:) G. Kiss, A lélek harangja, Budapest 1984,
pp. 41-47
Koloh G., A másik részük nyomtalanul elmúlt a semmiben: A besencei református anyakönyvek családrekonstitúciós vizsgálata az 1787 és 1948 közötti időszakra vonatkozóan, (in:) P. Őri (ed.), Szám- (és betű)vetés: tanulmányok Faragó Tamás tiszteletére,
Budapest 2014, pp. 191-306
Koloh G., Glockenklang von Hidas, (in:) M. Keller, Gy. Kövér, Cs. Sasfi (eds.), Krisen/
Geschichten in mitteleuropäischem Kontext. Sozial- und wirtschaftsgeschichtliche
Studien zum 19./20. Jahrhundert, Wien 2015, pp. 281-308
Koloh G., „Szántani lehet, de vetni nem muszáj” (in:) B. Smid (ed.), Minden dolgok folytatása: Tanulmányok Deáky Zita 60. születésnapjára, Budapest 2015, pp. 363-380
Koloh G., Születéskorlátozás az Ormánságban: Az egyke Vajszlón és Besencén, (in:)
J. Pap, Á. Tóth, T. Valuch (eds.), Vidéki élet és vidéki társadalom Magyarországon,
Budapest 2016, pp. 317-334
Komanovics J., Telepítések Baranyában az 1930-as és az 1940-es években, (in:) L. Szita
(ed.), Baranyai Helytörténetírás 1989. A Baranya Megyei Levéltár évkönyve, Pécs
1989, pp. 162-170
Kopasz G., Vármegyei telepítések a két világháború között, (in:) L. Szita (ed.), Baranyai
Helytörténetírás 1978. A Baranya Megyei Levéltár évkönyve, Pécs 1979, pp. 511-557
Kraus K-P., A németek betelepítése és családstruktúrái a Délkelet-Dunántúlon, (in:)
I. Lengvári, J. Vonyó (eds.), Népek együttélése Dél-Pannóniában: tanulmányok Szita
László 70. születésnapjára, Pécs 2003, pp. 217-237
Mattyasovszky M., Törzsöröklési jog és törzsöröklési szokás, Budapest 1904
Mezey B. (ed.), Magyar jogtörténet, Budapest 2007
Nagy J. T., Interetnikus kapcsolatok a Völgységben, (in:) L. Szita, Z. Szőts (eds.), A Völgység ezeregyszáz éve az életmód és a kultúra változásainak tükrében, Bonyhád
1996, pp. 217-226

Studia Iuridica 80.indd 115

2019-09-13 13:16:57

116

Dóra Frey

Rozs A., A Turul Szövetség szervezete Pécsett 1923-1945, (in.) L. Szita (ed.), Baranyai
Helytörténetírás 1989. A Baranya Megyei Levéltár Évkönyve, Pécs 1989, pp. 171-189
Simonits E., Az egyke demológiája, Budapest 1936
Solymár I., Fejezetek Györe történetéből, (in:) Gy. Dobos (ed.), Tolna Megyei Levéltári
Füzetek 6., Szekszárd 1997, pp. 5-114
Solymár I., Gazdaságcentrikus értékrend, gazdasági magatartás. Adalékok a dél-dunántúli németek mentalitástörténetéhez, (in:) L. Szita (ed.), Baranyai Történetírás
1990/1991. A Baranya Megyei Levéltár évkönyve, Pécs 1992, pp. 345-394
Solymár I., „Hidas akkor szimbólummá vált”. Egy politikai jelkép a magyarok és svábok
együttélésében, a bukovinai székelyek letelepítésében, (in:) L. Szita, Z. Szőcs (eds.),
A Völgység két évszázada, Bonyhád 1991, pp. 85-103
Széchényi I., Az egyke, Budapest 1906
Szenyéri Z., Német sorsok a Dél-Dunántúlon 1700-2001, Dombóvár 2004
Szita L., A lutheránus németség bevándorlása és településtörténete Tolna megyében
a 18. században, (in:) Gy. Dobos (ed.), Tolna Megyei Levéltári Füzetek 5., Szekszárd
1996, pp. 5-163
Tárkány Szücs E., Jogi népszokások parasztságunk öröklési rendjében (1700-1945),
„Agrártörténeti Szemle” 1980, issue 3-4, pp. 273-310
Tegzes F., Statisztikai források Baranya megye nemzetiségtörténetéhez a két világháború
között (1926; 1938), (in:) L. Szita (ed.), Baranyai Helytörténetírás 1980. A Baranya
Megyei Levéltér évkönyve, Pécs 1981, pp. 495-531
Vasary I., The Sin of Transdanubia. The One-Child System in Rural Hungary, “Continuity and Change” 1989, issue 4, pp. 429-468
Zsadányi O. (ed.), Tolna vármegye adattára, Pécs 1937

Summary
The topic of the article is the influence of the rules and customs of succession on the
family structures and life strategies in Southern Transdanubia. At the beginning of the 20th
century, scientists and the local administration observed significant differences between
the demographical structures of the Hungarian and German inhabitants in both Tolna and
Baranya counties. While a significant part of the Hungarian rural population followed the
“single-child-policy” (“egyke” in Hungarian), German families in the same area did not
have this concept. It was observed, that the villages with families following the singlechild-policy kept losing population and were endangered by a demographical collapse.
Seeking the reasons behind the single-child-policy, the rules of succession were identified
as the main difference between the Hungarian and German population. The German
population practiced the so-called primogeniture (Anerbenrecht), probably brought along
from the early 18th century Southern Germany, meaning that one single successor inherits
the entire land asset of the family. In contrast, the custom of the Hungarian population
was a proportional succession. As all heirs inherited part of the land asset, it fragmented
from generation to generation. To avoid this, the rural population developed the singlechild-policy, which, on the one hand, was very effective in preventing the fragmentation
of family assets and became an unwritten law in several villages, but on the other hand
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it caused radical demographical changes. Different measures to prevent the single-child
policy didn’t have a markable effect.

KEYWORDS

family structure, law of inheritance, single-child policy, primogeniture, German
minority
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model rodziny, prawo spadkowe, model rodziny 2+1, primogenitura, mniejszość
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IN THE LIGHT OF POLITICAL DECLARATIONS1

INTRODUCTION
In 1918 Poland regained independence following a period of annexations that
lasted more than a century. The nascent state faced a number of formidable challenges in connection with having to build from scratch its legal and political foundations. Among these challenges was the necessity to fundamentally rebuild the
legal systems inherited from the annexing powers since the 19th century. As vividly described by an outstanding contemporary lawyer, Wacław Makowski: “If
the legal physiognomy of a civilized state is the result of a natural development of
its legislative life, started when the original customs were forming, and not ending today, but constantly enriched with the new, creative output of today’s generation and legislative institutions, then Poland has found itself in an exceptional
situation in this regard. The proper, normal course of legislative creation [and the
natural legal development] were interrupted for the entire territory of Poland upon
the moment of first partition” in 1772, while “fragmentary, autonomous legislative works taken up from 1830 (...) only entail one part of the state and just a sliver
of legal topics; beyond them are vast lands and numerous issues of which for over
100 years the Polish thought could say nothing, and Polish life was entangled in
a sphere of foreign interests and foreign legal creation”2.
1
The article has been prepared under the project “Between modernisation and national character. Ideology and axiology of Polish private lawmakers in 20th century” financed by the National Science Centre (Narodowe Centrum Nauki) on the basis of the decision DEC-2016/21/B/
HS5/03221.
2
W. Makowski, W sprawie ujednostajnienia ustawodawstwa [On the Unification of Legislation], „Gazeta Sądowa Warszawska” 1919, issue 2-3, pp. 14-15.
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The reattachment of provinces that had been part of different countries following the partitions, gave rise on the territory of Poland to a unique legal mosaic.
Separate Polish provinces had functioned for an entire century under the rule of
various laws, which left a deep mark on the entire shape of legal relations. Besides
the social significance, this fragmentation of laws also had a specific legal meaning, which demanded the nascent state to undertake measures aiming to rectify
this certainly malign state of affairs. The collision between the conglomerate of
French-Polish-Russian laws in effect in the territory of the former Congress Kingdom, the Russian law in Eastern voivodeships, Austrian law in Galicia, Hungarian law in Spisz and Orawa, and German law in the Western province, all of this
called for a quick invention of measures that would make it possible to reconcile
these often contradictory norms. This state of matters engendered problems such
as having to rule on the invalidation of a civil marriage in the Congress Kingdom
if it was contracted by residents of this region in the Western district, governed by
the German provisions of Bürgerliches Gesetzbuch3. Examples like this abound,
and there are plenty of others, concerning a host of even more basic problems,
such as the incoherent organization of courts and state offices.

THE CONCEPT OF WACŁAW MAKOWSKI AS A PRELIMINARY
PROGRAM OF GOVERNMENTAL CIRCLES
In January 1919, officials of the Ministry of Justice, who were at the same
time renowned lawyers ̶ both practitioners and scholars – initiated discussions
on the need to begin works on the unification of civil and penal law, as well as
on their future codification. This is at least what follows from one of the documents drafted a few months later by this ministry4. The course of debates held at
the time at the Ministry of Justice is not known5, but it may be surmised that they
echo in an article published around this time by the above mentioned Wacław
Makowski. In 1919 he was the most senior, high-ranking official of the Ministry
of Justice, and perhaps even the most important person responsible for the unification and codification policy6.
Ibidem, pp. 13-14.
Grounds for the so-called Counter-Draft of the Ministry of Justice. See „Kwartalnik Prawa
Cywilnego i Karnego” 1919, Vol. 2, issue 1, p. 283.
5
This is because most record fonds of the Ministry of Justice have been destroyed.
6
Wacław Makowski, professor of the University of Warsaw, held the function of the Deputy
Director of the Justice Department of the Provisional Council of State since January 1917, and in
early 1918 he began to head the Ministry.
3
4
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Makowski held the view that works had to be undertaken on two planes at
a time. This required the division of tasks into two categories: one comprising the
fundamental codification work which should become “the focus of activities of
scientific societies, universities, and individual scholars” and the other entailing
“unification in practical terms”, tailored to the needs of daily life, the “creation of
uniform institutions, which, even if not yet perfectly cohesive, will enable a relatively proper functioning of the state and social apparatus”. Thus understood unification had to begin immediately, “without waiting for legal scholars to come up
with the best way of solving the complex law issues”7. For this reason, this task
had “to be put in the hands of the government, and put there without delay, with
the relevant expenditure of skills and energy, so as to remove any and all frictions and contradictions”. Within this scope of practical works, “there were two
courses of actions”, according to Makowski, as well as probably two alternative
concepts discussed at the Ministry of Justice at the time. “One – wrote Makowski
– is to leave the unification work in all areas of the state life to the relevant ministers, and the other is to establish a single institution that will take up unification
works in all the fields”8. The concept that promoted the disintegration of unification works surely had fewer supporters9. Makowski was not one of them10.
This is why he advocated that the parliament establish “a special institute to
prepare all the materials for the great legislative work”. “This work – continued
Makowski – must be independent of all political currents, of the government’s
political colouring; it must be independent of the ongoing politics of each ministry. It must account not only for what lies in the scope of each individual ministry,
but also for the entirety of the body of laws in the state and for its coherent guid-

7
W. Makowski, W sprawie ujednostajnienia…, p. 14. Compare earlier similar programme
assumptions of other high-rank official from Department of Justice: S. Car, Pilne zadania prawnictwa [Urgent Legislative Tasks], Warszawa 1918, p. 11.
8
W. Makowski, W sprawie ujednostajnienia…, p. 14.
9
F. Bossowski, O naszych najbliższych zadaniach ustawodawczych [About Our Nearest Legislative Tasks], „Kwartalnik Prawa Cywilnego i Karnego” 1919, Vol. II, No. 1, pp. 119-124.
10
He argued: “If we consider the magnitude of the task ahead and its unique character, it is
impossible to think that it could be completed properly by a group of people appointed for practical building of state administration in all its forms, if they were to tackle it as a side job broken
up into individual detailed assignments. In such case it is certain that everyone would follow their
own path, and this path is arduous enough without this new task at hand, having to account for all
the incidental and individual features, coordinating it only to a certain degree with other similar
paths. As a result, instead of unifying five individual legislations, we could end up with as many
concepts as there are ministries, concepts incompatible with each other, approaching problems
in a unilateral way and giving rise to new chaos instead of the unity that we seek to accomplish”.
W. Makowski, W sprawie ujednostajnienia..., p. 15.
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ing idea”. This unification task was, according to Makowski, “unlike any other
one-off legislative work”11.
Makowski’s concept planned for the newly appointed unification institution
“to maintain a direct relationship with the President of the Council of Ministers,
but it should not form part of any of the ordinary links of the state life, as it is to
be appointed to a special purpose, and in such circumstances both its organization and scope of activities should be specifically tailored to its needs. The person heading this institution should remain in close contacts with the government
without being its member (...); he should be apart from its political character and
responsibility and only watch over the legal scope and continuity of its works,
regardless of any changes in the government. Moreover, the unification institute
or committee (...) should entrust the job to the most outstanding representatives of
legal theory and practice from all of Poland. Its members should thus include the
most renowned university professors, practicing lawyers, judges, officials, and
administrators”12.
The establishment of a unification institution under the aegis of the President
of the Council of Ministers, as proposed by Makowski, was in line with the stance
championed by the Ministry of Justice, according to which “the preparation of
legislative drafts, bringing them to Sejm and supporting them there is first and
foremost the government’s job”13. Therefore, it could not be left entirely “up to
the private initiative of scholars”14.
Neither Makowski nor the Ministry wanted the works, organized in line with
these principles, to be placed in the hands of the government, whether at the
institution subordinate directly to the prime minister or at the Ministry of Justice. During the debates held in January 1919, the ministerial officials considered
this latter option, but arrived at the conclusion that the Ministry would “not be
able to find among its staff as many first-rank professionals originating from all
departments of the country as needed for the completion of these works”. For
this reason, ministerial officials were leaning toward the concept of establishing
11
It had to be integrated in one place if it were to “heal the wounds inflicted on the Polish legislative life by one hundred years of enslavement, bridge the gaps between various parts of Poland;
in short: build the very first foundation of legal life for the future”. In Makowski’s opinion: “This
cannot be done but in a comprehensible manner; individual areas cannot be handled by different
people. It must be approached as a harmonious whole, with collaboration of people appointed
especially for this purpose. Therefore, at this time, it is necessary and urgent to establish a state
institution to perform the aforementioned tasks”. Ibidem.
12
Ibidem, p. 14.
13
Kontrprojekt Ministerstwa Sprawiedliwości [Counter-Draft of the Ministry of Justice],
„Kwartalnik Prawa Cywilnego i Karnego” 1919, Vol. 2, issue 1, p. 283.
14
W. Makowski, W sprawie ujednostajnienia…, p. 14.
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“a separate organization, which (...), unburdened from day-to-day chores, would
be able to devote itself solely to this work, planned for a number of years”15. It
seems that also in this scope the Ministry of Justice accepted Makowski’s idea
for the so-called “theoretical work”, consisting of “indicating common guidelines
and staking out the long-term route for the general legislative reform in Poland
(...) to be entrusted to scientific societies, universities, and individual scholars”.
Regardless of the immediate unification intervention that the government had to
go carry out, ultimately “certainly the best and easiest way of getting out of the
five different legislations” would be to “create a new legislation, one growing
above all the five separately and put together, based on the latest findings of legal
knowledge, responding to the needs of the new Poland”. As Makowski observed:
“This work [which can be left to the private initiative of scholars] must be planned
for a long time; it will require much effort and skills and we can expect it to one
day bear fruit in the form of a new legal life in Poland”16.
Already in February 1919, when Makowski’s article was made public, it was
clear to its author that the Parliament should be responsible both for establishment
of the unification institution and for the creation of a “private” scholarly platform
for the codification works. He believed, however, that for the time being the Sejm
would be too absorbed with other matters. He wrote: “If the Legislative Sejm was
not facing this urgent and burning task of building from scratch the state administration, of learning the practical state life, which each unit of the government is
trying with great effort to accomplish on its own, then probably our parliament
could begin the unification works in ordinary course of its duties from appointing
a special institute that could prepare the materials for the formidable legislative
works”17. There seem to have been no obstacles to the Ministry of Justice bringing
the draft bill to the Sejm, whose first session was held of 10 February 1919. Nevertheless, over the next six weeks the government did not undertake this initiative, even though the need to begin “intensive, coordinated preparatory works in
connection with legislative unification”18 was obvious. The reason for this delay
is unknown19.

Kontrprojekt Ministerstwa Sprawiedliwości, p. 283.
W. Makowski, W sprawie ujednostajnienia…, p. 13.
17
Ibidem, p. 14.
18
Ibidem.
19
See footnote 29.
15
16

Studia Iuridica 80.indd 123

2019-09-13 13:16:57

124

Michał Gałędek

PARLIAMENTARY CODIFICATION PROGRAMME
In this situation, in unclear circumstances (owing to lack of source materials),
the actions of the Council of Ministers and of the Minister of Justice were preceded
by a members’ bill20. On 1 April 1919 an urgent motion was submitted by a few
tens of deputies, headed by the Galician advocate Zygmunt Marek (a deputy of
the Polish Socialist Party and chairman of the Sejm’s Legal Commission)21. The
motion called for the establishment, by virtue of a relevant act, of a permanent
“commission for the creation of uniform legislation in the Polish State”. This proposal was presented as a result of a multi-party consensus. It was signed by the
representatives of all the parliamentary factions, which led the Legal Commission,
to which the motion was submitted by the Sejm and whose chairman was Marek
himself, to the conclusion that it reflected the “like-minded opinion of all political forces in the country that the great codification work must be commenced as
soon as possible in the interest of the legal uniformity of the entire State and that
relevant statutory frameworks must be erected for this codification task”22.
Pursuant to the intent of Marek and the other signatories of the motion dated
1 April 1919, it was the Sejm, and not the government, that was to delegate its
prerogatives to the Codification Commission and then refrain from intervening in
its works, as a political and party body23. In the grounds to the motion, its authors
The source materials give no indication as to why the government waited to announce its
plans to institutionalize and initiate the unification works, nor as to the reason why this problem
was ultimately handled by the deputies and not by the government.
21
Perhaps the motion of Zygmunt Marek as the lawyer from Galicia remained in connection
with the memorials of Lviv lawyers at the same time. They called for the creation of a „separate central legislative office” with „statutory independence from changes in political directions”.
Memoriał Wydziału Prawa i Umiejętności politycznych Uniwersytetu, Towarzystwa Prawniczego
i Związku Adwokatów Polskich we Lwowie w sprawie techniki ustawodawczej [Memorial of the
Faculty of Law and Political Skills at the University, Law Society and Association of Polish Lawyers in Lviv on Legislative Techniques], 1919, p. 32.
22
Sprawozdanie Komisji Prawniczej w sprawie wniosku nagłego posła Zygmunta Marka
i tow. w przedmiocie powołania do życia komisji dla stworzenia jednolitego ustawodawstwa
w Państwie Polskiem [Report of the Legal Commission Concerning the Urgent Motion by Deputy
Zygmunt Marek et al. for the Establishment of a Commission to Draft Uniform Legislation in the
Polish State], „Kwartalnik Prawa Cywilnego i Karnego” 1919, Vol. 2, issue 1, p. 279. The multiparty consensus is evidenced also by the fact that the motion was promoted in the Sejm, on the one
hand, by the socialist Marek, and on the other hand by Zygmunt Seyda, chairman of the Constitutional Commission and member of National Democratic Party.
23
The idea of creating a codification committee as an autonomous expert non-governmental
college, of course, was not new. Especially the German model caught the attention of the Polish
legal elites. See more: M. John, Politics and the Law in Late Nineteenth-Century Germany: the
Origins of the Civil Code, Oxford 1989; F. Wieacker: Privatrechtsgeschichte der Neuzeit unter besonderer Berücksichtigung der deutschen Entwicklung, Göttingen 1967; H.H. Seiler, Geschichte
20
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clearly expressed that their intention was for the Sejm “busy with laying down the
foundations of the Polish State, that is its constitution, fundamental civic rights
and administration”, not to take up codification works directly, instead entrusting
this job to the permanent Codification Commission, to ensure “that this great and
important work for Poland does not cease”24.
The draft bill attached to Marek’s motion proposed for the commission to
obtain the status of a “Sejm organ”, and thus an organ acting “on its behalf”, with
legislative competences delegated onto it. The powers granted to the Commission
were not full. Its competences extended only onto the preparation of the code
drafts and submitting them to the Sejm for “constitutional processing”, which
entailed possible modifications or even rejection of presented proposals25. Acting
in this capacity, the Codification Commission was to begin works on the drafts of
Civil Code, Penal Code, and codes of civil and penal procedures, as well as on any
other drafts commissioned to it by the Sejm. The authors proposed for Commission members to be appointed by the Chief of State at the motion of the Minister
of Justice, which was ultimately changed into an obligation of this minister to act
in cooperation with the Speaker of the Sejm. Thus the government, represented by
this minister, would have guaranteed influence on the composition of the Commission, while the Sejm would not lose control over the selection of its members.
Moreover, the Minister of Justice, in submitting his motion, would be obliged to
collaborate in this respect with all the law faculties of Polish universities, as well
as with the Supreme Court and with Chambers of Advocates. Once appointed,
members could not be dismissed which, combined with the fact that there were
no legal possibilities of interfering with the Commission’s works, was one of the
mainstays of its autonomy26.

und Gegenwart im Zivilrecht, Köln 2005, pp. 315-332. Compare for instance: B.J. Young, Politics
of Codification: The Lower Canadian Civil Code of 1866, Montreal – Kingston – London – Buffalo
1994, pp. 107-120.
24
Wniosek nagły posła Zygmunta Marka i tow. w sprawie powołania do życia komisji dla
stworzenia jednolitego prawodawstwa w Państwie Polskim [Urgent Motion Submitted by Deputy
Zygmunt Marek et al. Concerning the Appointment of a Commission for Drafting Uniform Legislation in the Polish State], (in:) Druki Sejmu Ustawodawczego Rzeczypospolitej Polskiej, Sejm
Paper No. 298.
25
Ibidem. Cf. also similar proposals in the draft of Franciszek Nowodworski and of the Supreme Court, pursuant to which the Codification Commission was to constitute “a permanent
central state office” functioning “by the Sejm” and as a “Sejm organ”, independent of the executive
power. Projekt Prezesa Izby II Sądu Najwyższego Franciszka Nowodworskiego (w porozumieniu
z Sądem Najwyższym) [Draft of the President of the Second Chamber of the Supreme Court Franciszek Nowodworski (in Agreement with the Supreme Court)], „Kwartalnik Prawa Cywilnego
i Karnego” 1919, Vol. 2, issue 1, pp. 284-287.
26
Wniosek nagły posła Zygmunta Marka....
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In the grounds, Marek emphasized (without any mentions of the government)
that one of the constitutional duties of the Sejm, as the legislative body, is to
eliminate “legal fragmentation”. He stressed that the intention of his motion was
to create a codification body that would accomplish this “regardless of political
currents and with undisturbed autonomy”, and that it had to be the “fruit of work
of the outstanding Polish professionals”. Only such a composition of the Codification Commission guaranteed that works would be conducted “without party
squabbles, in peace engendered by the authority of science, yet with account for
social development”27. These “outstanding Polish professionals” were to be represented exclusively by legal elites: the “learned men” – the legal theoreticians
and practitioners, but not by the representatives of other social sciences, such as
economists or even first Polish sociologists28. This is surprising, seeing as the
Commission was not only to draft the provisions, but also to understand the “will
of Polish citizens”, so that the law could reflect the spirit of the nation29.

CONCEPT OF THE MINISTRY OF JUSTICE
The motion submitted by Marek and other members of the parliament was
sent to the Sejm’s Legal Commission for further elaboration. In the meantime,
other drafts were submitted to the Commission. Among them, there was also the
“counter-draft of the Ministry of Justice, which became active only now, proposing its own bill to regulate this issue30.
Sprawozdanie Stenograficzne Sejmu Ustawodawczego [Stenographic Report of the Legislative Sejm], 44th Session of 3 June 1919, p. XLIV-5.
28
The participation of economists and sociologists seemed particularly justified in the context
of the need to implement the basic goals of social and economic integration with the help of legal
instruments. See W. Jacher, Zagadnienia integracji systemu społecznego. Studium z zakresu teorii
socjologii, Warszawa 1976, p. 13; B. Winiarski, Polityka gospodarcza, Warszawa 2006, p. 115. The
implications of legal integration related to the Bürgerliches Gesetzbuch in Germany, which could
serve as a source of inspiration, were the subject of a broad public debate, which involved not only
economists, but ideologues and members of various professions.
29
Wniosek nagły posła Zygmunta Marka...
30
Besides this counter-draft, „Kwartalnik Prawa Cywilnego i Karnego” published also the
following drafts of Henryk Konic, elaborated in cooperation with the Civil Law Commission of the
Ministry of Justice, of Jan Jakub Litauer as chairman of the Civil Procedure and Commercial Law
Commission of the same ministry, and of Franciszek Nowodworski, drafted in agreement with
the Supreme Court („Kwartalnik Prawa Cywilnego i Karnego” 1919, Vol. 2, No. 1, pp. 284-291).
The drafts by Konic and Litauer, who chaired the ministerial commissions indicate how difficult
it was for the Ministry of Justice to come up with a proposal that would satisfy all of its officials.
27
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The Ministry of Justice generally leaned toward the concept of establishing
“a separate organization, which” (...), unburdened from day-to-day chores, would
be able to devote itself solely to this work, planned for a number of years”31.
Neither the Ministry nor the authors of other drafts submitted at this time to the
Legal Commission, objected to the Codification Commission being composed of
outstanding lawyers representing both the communities of scholars and practitioners32. Nevertheless, the Ministry decided to prevent a situation in which it would
lose all control over the activities of the Codification Commission. It concluded
that the thus constructed relation of the Commission to the government, represented by the Ministry of Justice, would be “inappropriate from the point of view
of the state law”. Ministry declared that it intended to maintain “autonomy and
separation” of the Commission, clarifying that it was not “its objective to create
a relationship of subordination, but rather to ensure that the principle according
to which the legislative power lies solely with the government is observed”. Yet,
it argued, “a Commission isolated from the government would constitute a body
that would be difficult to fit into the construction frameworks of a modern constitutional state”33. The need to harmonize the draft and legislative works conducted
by the government, linked to those that would become the objective of Commission’s works, supported the concept of connecting the Codification Commission
with the Ministry of Justice. For this reason, the Ministry was of the opinion that
it should not operate in complete autonomy and without any affiliation to the
government. One of the proposals to promote coordination was for representatives of the Ministry of Justice to participate in the sessions of the Codification
Commission. Yet the Ministry’s counter-draft went even further. According to its
plans, the Commission was to function “alongside the Ministry of Justice”. In all
the exterior relations, it was to be represented by the Ministry, especially when
putting drafts to the Sejm, and the Ministry would be held accountable for the
Commission’s activities34.

This could have been the reason why the government waited so long to announce its own draft and
programme for the institutionalization of codification works.
31
Kontrprojekt Ministerstwa Sprawiedliwości, p. 283.
32
Projekt Przewodniczącego komisji prawa cywilnego Min. Spraw. Henryka Konica (w porozumieniu z komisją) [Draft by the Chairman of the Civil Law Commission, Minister of Justice
Henryk Konic (In Agreement with the Commission)], „Kwartalnik Prawa Cywilnego i Karnego”
1919, Vol. 2, No. 1, pp. 287-288.
33
Kontrprojekt Ministerstwa Sprawiedliwości, pp. 283-284.
34
Ibidem.
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THE FINAL CONCEPT ADOPTED
BY THE LEGAL COMMISSION AND THE SEJM
In evaluating the contents of the urgent motion and other drafts, including
the counter-draft of the Ministry of Justice, in its report dated 30 may 1919 the
Legal Commission of the Sejm first of all declared that it fully supports the argumentation presented in the motion by Zygmunt Marek and other signatories35. As
a result, the draft that it finally put to the Sejm diverged only slightly from the
original version submitted on 1 April. This comes as no surprise, since the motion
by Marek, the chairman of the Legal Commission, had garnered support of other
political parties from the very beginning. Therefore, the group of people who put
in the motion was composed of many of the same people who later debated on
it in the Commission. Yet the deputies still decided to express their opinions on
the counter-draft and grounds submitted by the government via the Ministry of
Justice, and it was not yet certain whether they would choose to account for other
proposals as well.
This did not seem a particularly formidable task, since in many respects
the drafts were similar. Above all, both the signatories of the Zygmunt Marek’s
motion and the government concurred that there was a real need, “felt by all”, as
the Legal Commission added in its report, to establish the Codification Commission capable of “shouldering the magnitude of tasks that Poland is facing in the
area of judicial legislation and of creating, in the interest of the uniform legal life
of the entire State, a uniform legislation”36. According to the Legal Commission,
the Ministry of Justice also agreed that the Codification Commission should complete this work acting on behalf of the Sejm, and not o the government. There was
widespread consensus that the Sejm could not carry out this work with the direct
participation of its deputies, as it was already excessively busy with the “stateforming issues” and thus unable to add the “great task of uniformization of legal
life in Poland” to its workload”37.
On the other hand, the Sejm’s Legal Commission fulfilled some of the Ministry’s wishes to bring the Codification Commission closer to it, so that the Ministry of Justice could have at least some limited influence on its operations. For this
reason, the Legal Commission recommended a draft pursuant to which the Codification Commission would be obliged to remain “in permanent contact” with the
Sprawozdanie Komisji Prawniczej…, p. 279. The course of debates held by the Legal Commission is unknown. Its attitude towards this issue can only be reconstructed based on the submitted report and subsequent speeches given by deputies who participated in the Legal Commission’s
sessions (Marek and Seyda) during general sittings.
36
Ibidem.
37
Ibidem, p. 280.
35
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Ministry of Justice. The justification of this decision was purely pragmatic: since
the Ministry of Justice had a Legislative Department and since it “already worked
on draft bills in the same area”, it should stay in touch with the Codification
Commission38. Owing to this, also the Minister of Justice was authorized to participate in Commission’s sessions, or to send his delegates whenever he could not
show. Moreover, the Legal Commission made a modification in the final wording of the draft, to the effect that only the Minister of Justice was competent to
submit to the Sejm the legislative drafts prepared by the Codification Commission39. Yet, as emphasized by deputy Zygmunt Seyda after the submission of the
Legal Commission’s report at a plenary sitting of the Sejm, even though it was
not explicitly stated in the report or in the draft bill in its version modified by the
Commission, “the Commission members unilaterally rejected the possibility of
the Minister to introduce any changes in the Commission’s work when submitting them to the Sejm. The Commission was of the opinion that the Minister of
Justice should be authorized to put draft bills to the Sejm owing to the fact that
it is a political act and that the Codification Commission, as an entirely apolitical institution, should be liberated of this burden altogether. It is to be a highly
respected body composed of the renowned scholars, and the results of their efforts
should be unconditionally heeded by the Minister of Justice”40. Moreover, Seyda,
who referred the position of the Legal Commission, underscored that according
to him, the principle of “complete self-sufficiency and autonomy of the Codification Commission” was of “paramount importance”. With this in mind, the members of the Legal Commission considered whether the “Commission should be
affiliated with the Sejm, with the Ministry of Justice, or if it should remain fully
independent of both these institutions”. Ultimately, they “reached a compromise”41
which meant, as reflected in the adopted act, that while respecting the relative
sovereignty of the Commission, they also took into account the need for bringing
it closer to both the Sejm and the Ministry of Justice. As follows from the Legal
Commission’s report, this was to be evidenced by those provisions of the draft
modified by it, in which the Codification Commission was guaranteed the right
to determine its own internal organization, although the draft bill clearly stated
that it could only do so “in agreement” with the Ministry of Justice. Yet the Legal
Commission underscored that the role of the government, acting through the
Ministry of Justice, was limited to providing assistance and technical resources
to the Codification Commission42.
Ibidem.
Ibidem, p. 281.
40
Sprawozdanie Stenograficzne Sejmu Ustawodawczego, 44th Session of 3 June 1919,
p. XLIV-7.
41
Ibidem.
42
Sprawozdanie Komisji Prawniczej…, p. 280.
38
39
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CONCLUSIONS
The following picture emerges from the analysis of the source texts: the programme of establishment of the Codification Commission as a professional institution (albeit composed of lawyers only) and an “entirely apolitical” body emerged
in the first months of 1919. In order for these assumptions to materialize, it was to
enjoy “full autonomy”. At least these were the declarations, if not the interpretation of the drafted provisions43. The greatest controversies in the literature of the
subject are raised by the issue of the actual intentions of the members of the Legal
Commission in respect of ensuring broad autonomy to the Codification Commission. It is frequently observed that the Ministry of Justice strove to restrict
this autonomy, which was reflected in the regulations contained in the Ministry’s counter-draft to the proposal by Zygmunt Marek. This is partially confirmed
by the argumentation laid out in the grounds for the counter-draft, although its
authors claimed that it was not their objective to overpower the Commission.
The pressure exerted by the Ministry was effective. The normative comparative
analysis of the proposed provisions indicated that the Legal Commission, in a bid
to satisfy the wishes of the Ministry, modified the original draft so as to make
the Codification Commission subordinate not only to the Sejm, but also to the
government44. Yet the results of the comparative research are not confirmed by
the utterances formulated during the debate and presented in the Legal Commission’s report, in the grounds for the counter-draft of the Ministry of Justice, nor in
the Sejm speeches given by Zygmunt Marek or Zygmunt Seyda. It follows from
them that the shared declared intention of all those who expressed an opinion in
this discussion was to ensure the broadest possible autonomy to the Codification Commission. It was emphasized especially strongly by the authors of the
Sprawozdanie Stenograficzne Sejmu Ustawodawczego, 44th Session of 3 June 1919,
p. XLIV-7.
44
Of all the researchers who performed an exegesis of the Codification Commission’s drafts,
Stanisław Grodziski and, even more so Adam Lityński, came to the conclusion that the modifications introduced in the original draft by the Legal Commission tied the Codification Commission to the Ministry of Justice rather than to the Sejm. S. Grodziski, Komisja Kodyfikacyjna
Rzeczypospolitej Polskiej [Codification Commission of the Republic of Poland], „Czasopismo
Prawno-Historyczne” 1991, Vol. XXXIII, No. 1, pp. 51-52; A. Lityński, Wydział Karny Komisji
Kodyfikacyjnej II Rzeczypospolitej. Dzieje prac nad częścią ogólną kodeksu karnego [The Penal
Division of the Codification Commission of the Second Republic of Poland. Works on the General
Part of the Penal Code], Katowice 1991, pp. 30-32. The most extreme position in this regard was
taken by Leonard Górnicki, who concluded that regardless of the employed phraseology, the Legal
Commission “chose the most disadvantageous solution, clearly in line with the expectations of the
Ministry of Justice”. L. Górnicki, Prawo cywilne w pracach Komisji Kodyfikacyjnej Rzeczypospolitej Polskiej w latach 1919-1939 [Civil Law in the Works of the Codification Commission of the
Republic of Poland in the Years 1919-1939], Wrocław 2000, pp.16-17.
43
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motion, as well as by the members of the Legal Commission, but also by representatives of the Ministry of Justice. I have tried to show that ensuring a certain
degree of influence over the Codification Commission and its works by way of
accounting for some of the proposals put forward in the ministerial counter-draft
was justified both from the “point of view of state law” and practical aspects,
that is the need to harmonize works conducted by the Codification Commission
with the works of the Ministry, as at times they could overlap45. This gave rise to
the need of ensuring certain forms of cooperation between the executive power
and the non-governmental institution, noted and taken into consideration by the
Legal Commission which – let us emphasize this – still unanimously asserted that
the Ministry’s interference with codification drafts was inadmissible46. This was
stressed especially by Zygmunt Seyda, who represented National Democracy, the
dominant faction in the Sejm and in the government, thus backing socialists and
the chairman of the Legal Commission Zygmunt Marek, the main initiator of
establishing the Codification Commission as a body independent of the government. The consensus within the Legal Commission was convincing to the parliamentary plenum. There is not evidence that the promises given by the Legal
Commissions were empty and that it disguised its true intentions – to make the
Codification Commission subordinate to the Minister of Justice. As a result, the
official stance of the Legal Commission was based on the assumption, accepted
by the entire Parliament, that only positioning the Commission halfway between
the Sejm and the government would guarantee the autonomy of this professional
and apolitical institution. Nevertheless, Seyda, who on behalf of the Legal Commission reserved that its purpose was to make sure that Codification Commission’s drafts could not be modified by the Ministry of Justice, did not mention
depriving the Parliament of analogical competences to change or even reject the
drafts of the Codification Commission. Its right to reject or amend the codification work was not subject to any discussion.
It must also be noted that even though the discussion was held by representatives of the government on the one hand, and by parliamentary members on the
45
About the Civil Code as a political act see B.J. Young, Politics of Codification…, pp. XIIIXIV. The necessity to harmonize activities was already visible in the inaugural speech of the chairman of the Codification Committee Franciszek Ksawery Fierich. Regarding civil law he shed light
on the interdependence of code regulations with social and economic policies conducted by the
government. F.X. Fierich, Rzut oka na najważniejsze zadania prac kodyfikacyjnych, „Kwartalnik
Prawa Cywilnego i Kryminalnego”, Vol. 2, No. 2, pp. 460-462; K. Grzybowski, Rola prawa w likwidacji podziałów zaborczych oraz integracji państwa polskiego, (in:) Droga przez półwiecze.
O Polsce lat 1918-1968, Warszawa 1969, p. 76; M. Gałędek, A. Klimaszewska, Involvement of Polish legal elites in preparing a new draft of Civil Code, seen as an intellectual feast - menu a la carte
or fast food?, (in:) C. Rautenbach (ed.), Law and Food, London – New York 2019 [forthcoming].
46
Sprawozdanie Stenograficzne Sejmu Ustawodawczego, 44 th Session of 3 June 1919,
p. XLIV-7.
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other, in reality they were all part of the same legal elite to which, at least declaratively, they wished to guarantee autonomy and apolitical status within the Codification Commission. Especially the discussion participants from the Ministry of
Justice: Wacław Makowski, Henryk Konic, and Jan Jakub Litauer were simultaneously established authorities in the circle of Polish legal science, while on
the other side there were also renowned legal scholars and advocates – Zygmunt
Seyda and Zygmunt Marek. Thus, regardless of involvement of all these people
in active politics (on different sides of the political scene), the idea of autonomous
works of the Codification Commission could have been equally dear to them. We
may, however, wonder if they did not underestimate the risk of the future influence of the governmental politics. In 1919 the political discourse on the establishment of the Codification Commission was clearly dominated by the legal elites,
joining forces over all party differences. Only the representatives of the legal
profession associated with the Ministry of Justice spoke on behalf of the government. There are no mentions of pressure from the side of the Council of Ministers.
Similarly, the Sejm debate was overpowered by members of the Parliament who
were lawyers, and who also bridged party gaps in a bid to secure “full autonomy”
of the Codification Commission. This situation may have given the erroneous
illusion that this state of affairs would last forever and that permanent and strong
institutional guarantees for maintaining the Commission’s independence were not
indispensable.
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Summary
The purpose of this article is to analyze the ideological basis of concepts that
underpinned the establishment of the Codification Commission by virtue of the Act of
3 June 1919 and to assess its position within the system of authorities of the Second
Republic of Poland. The author has found that the issues around shaping the relations of
the Codification Commission with the Government and the Sejm have been covered in
literature of the subject in a one-sided manner. Authors who have devoted their attention
to the issue of autonomy of the Codification Commission formulated their evaluations
based on the interpretation of the regulations in the drafts of the Act that established the
Commission, as well as on their subsequent application that enabled the restriction of this
autonomy. They did not, however, sufficiently account for the ideological declarations,
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thus in fact rejecting the deputies’ assertions of their striving to ensure “complete
autonomy and self-sufficiency” of the Codification Commission, and the Government’s
affirmations that it did not aim to “subject” the Commission to its control. Meanwhile, the
author’s intention is to show that there was a widespread consensus at the time, especially
at the Sejm, which sovereignly decided on the wording of the Act on the Codification
Commission, that deputies had adopted a law that sufficiently protected the autonomous
status of the Commission and its apolitical nature.
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THE LEGAL VALUE OF MOS MAIORUM IN CICERO

1. INTRODUCTION TO MOS MAIORUM.
DEFINITION OF ITS CONTENTS
Tradition is constantly changing, following the political and social evolutions1.
Its extremely flexible nature makes it possible for the ruling class to manipulate
it. In the late-Republican period, citizens wonder more about tradition, whose
definition of «model» is not appropriate, due to its constant changeability. In the
late-Republican period, the deseply complex and destabilized socio-political context led citizens to evoke tradition, guarantor of the ancient political balance of the
Rome of the maiores, in the hope of restoring to the res publica its ancient political stability2. However, Cicero is aware of the need to subject tradition to a critical review process in its time. The evolution of tradition is also necessary in the
legal sphere, precisely because of the remarkable social and political evolutions
present from the 3rd century BC, evolutions that deepen in the late-Republican
era. Respect for tradition and awareness of the need for renewal of it are two
opposing trends that complement each other and that characterize the end of the
Republican age.
Quoting Claude Moatti’s definition, the «mos maiorum is a peculiar form
of the consuetudo that concerns the maiores»3. The mos maiorum is based on
vetustas and collective consensus4. It has legal value, although it is not fixed in
I dedicate this article to my Father.
About the political context of the late-Republican era, I refer to R. Syme, The Roman Revolution, Oxford 1939; K.A. Raaflaub, Stages in the Conflict of the Orders. Social Struggles in
Archaic Rome. New Perspectives on the Conflict of the Orders, Berkeley 1986.
3
C. Moatti, La raison de Rome: naissance de l’esprit critique à la fin de la République
e er
(II -I siècle avant J.-C.), Paris 1997, p. 321.
4
M. Bettini, Le orecchie di Hermes: studi di antropologia e letterature classiche, Torino
2000, p. 273. In regard to the legal value of the custom, I refer to F. Gallo, Interpretazione e
formazione consuetudinaria del diritto. Lezioni di diritto romano, Torino 1993; A. Burdese,
1
2
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writing but rests on orality and memory. The repeated application of the principles that constitute tradition allows the latter to impose itself in the society5. The
mos maiorum is not absolute. In fact, the tradition is not constituted by predetermined principles, but by «special cases of application», to quote Claude Moatti6.
According to Orestano’s definition of the notion of custom, the latter exists when
a community applies principles, although they are not fixed in writing7. The tradition is constituted of the norms of conduct of familiae and of the patrician gentes.
The social structures that make up the custom have a broader scope when what is
defined by Orestano as the «order-community» coincides with the «order-state».
The consensus of the ruling class is necessary for this process to occur. However,
in archaic Rome, the principles that constituted the custom were already formed
before the Roman State was instituted. The «order-state» was assimilated to the
«order-community» even before the formation of the Roman State8. The instituta and the mores, foundations of the management of Roman civic life, were
the prerogative of the patricians9. The ruling class had the hegemony in terms of
knowledge and interpretation of law. It was constituted by patricians first, and
afterward, by the patrician-plebeian nobilitas10. Until the drafting of the law of
the XII Tables, the law was not written and was therefore not certain. The fixing
in writing of the law is the result of the claims of the plebes to know the right.
However, although the drafting of the law of the XII Tables was decisive, the publication of the rules of legal procedure takes place only in 304 BC11.
Diritto romano e interpretazione del diritto, Napoli 1990; A. Magdelain, La loi à Rome. Histoire
d’un concept, Paris 1978; F. Schulz, History of Roman Legal Science, Oxford 1953; F. Schulz,
Principles of Roman Law, Oxford 1936.
5
H. Rech, Mos maiorum: la tradizione a Roma, V. Vernole (ed.), Roma 2006, p. 21.
6
C. Moatti C., La raison de Rome…, pp. 30-33; M. Bettini, Le orecchie di Hermes…, p. 277.
7
R. Orestano, I fatti di normazione nell’esperienza romana arcaica, Torino 1967, pp. 136-137.
8
Ibidem, pp. 154-155.
9
F. Serrao, Cicerone e la lex publica, (in:) F. Serrao (ed.), Legge e società nella Repubblica
romana, Vol. 1, Napoli 1981, pp. 409-411; F. Serrao, Classi, partiti e leggi nella Repubblica Romana, Pisa 1974, p. 36. The priestly colleges, in particular that of the pontiffs, were the only ones
to be able to know and interpret the ius civile essentially founded on the mores. A. Magdelain, Le
ius archaïque, (in:) A. Magdelain, “Jus, Imperium, Auctoritas. Études de droit romain“, Rome
1990, No. 133, pp. 341-383; M. Talamanca, Lineamenti di storia del diritto romano, Milano 1979;
M. Talamanca, Istituzioni di diritto romano, Milano 1990.
10
M.A. Levi, Patres, plebs e populus nella Roma arcaica, “Atti dell’Accademia Nazionale dei
Lincei Classe di Scienze morali, storiche e filologiche” 1996, p. 447; R. Develin, Mos maiorum
mutatus. Tradition and the Basis of Change in the Roman Constitution, 287-201 B.C., Ann Arbor
1983, p. 4; F. Serrao, Classi, partiti e leggi nella repubblica romana, Pisa 1974, p. 36; P. De Francisci, Primordia Civitatis, Vatican City 1959, p. 150.
11
P.A. Brunt, Conflicts sociaux en République romaine, M. Legras Wechsler (transl.), Paris
1979, p. 75; M. Bretone, Storia del diritto romano, Roma-Bari 2008, pp. 68-106. According to
Eder, the laws of the XII Tables can be conceived as a “uniform code of conduct” of the patricians.
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The pontiffs made their declarations through the responsa. The latter were
formulated in an oracular way because they were considered as revelations of
secret truths known only by the pontiffs. The patres turned to the pontiffs to
know what verbal and gestural conduct they were to follow. Such rules of conduct
concerned relations between family groups12.
The hegemony of the Pontifical College is challenged by the members of the
patrician-plebeian nobilitas who devote themselves to the study of law. The iurisprudentia, secular juridical doctrine, is affirmed in the third century BC13. However, even when the secular iurisprudentia is affirmed, the pontiffs remain the
only ones to know the judicial formulas14.
The power of the ruling class is therefore based on the knowledge and interpretation of tradition, a source of oral law extremely flexible. The oral nature of
tradition and the fact that the knowledge and interpretation of it are exclusive prerogatives of the ruling class, allow the ruling class to easily manipulate it to serve
its political interests of the moment15.
The written fixation of the law based on custom responds to the need of the ruling class to prevent the uncontrolled development of customary law. W. Eder, The political significance of the
Codification of Law. Archaic societies: an Unconventional Hypothesis, (in:) K.A. Raaflaub (ed.),
Social Struggles in Archaic Rome. New Perspectives on the Conflict of the Orders, Berkeley 1986,
pp. 263-300. About the XII Tables I refer to F. D’Ippolito, Le XII Tavole: il testo e la politica, (in:)
A. Momigliano, A. Schiavone (eds.),“Storia di Roma”, 1, Torino 1988, pp. 397-413; M. Humbert,
Les XII Tables, une codification?, “Droits” 1988, issue 27, pp. 87-111; M. Humbert, La codificazione decemvirale, tentativo d’interpretazione, (in:) M. Humbert (ed.), Le dodici tavole; dai
Decemviri agli Umanisti, Pavia 2005, pp. 3-50; F. D’Ippolito, Questioni decemvirali, Napoli 1983.
12
The responsa pronounced by the pontiffs did not establish general rules, but were valid for
the specific case. Before making a decision, the pontiffs confronted the case submitted to their
attention with the opinions previously formulated. V. Arangio Ruiz, Storia del diritto romano,
Napoli 1942, pp. 111-113.
13
It enrolls in the process of secularization of the right that occurs at this time. V. Arangio
Ruiz, Storia…, pp. 122-133; F. D’Ippolito, Giuristi e sapienti in Roma Arcaica, Bari-Roma 1996;
M. Bretone, Tecniche e ideologie dei giuristi romani, Napoli 1982; W. Kunkel, Die römischen
Juristen. Herkunft und soziale Stellung der römischen Juristen. Nachdruck der Ausgabe von 1967,
Köln-Weimar 2001, p. 48.
14
P. De Francisci, Primordia…, p. 150. Only then will the monopoly of the pontiffs be questioned and full autonomy be granted to the jurist.
15
A. Iacoboni, Il significato politico del mos maiorum in Cicerone. Proceedings of the XIII
International Meeting of the Collegium Politicum “Rethinking Cicero as a Political Philosopher”,
Bologna University, “Etica e Politica”, University of Trieste 2014, No. 2, pp. 284-306, https://
www.openstarts.units.it/bitstream/10077/10710/1/IACOBONI.pdf (visited May 11, 2019); A. Iacoboni, Mos maiorum, aequitas, aequabilitas; principes à la base du pouvoir des optimates, (in:)
P.A. Deproost (ed.), “Extra-vagances. Écarts et normes dans les textes greco-latins”, Louvain-laNeuve, May 16-17, 2013, Paris-Montréal 2014; A. Iacoboni, La crise de la res publica romaine et
la reformulation de la notion de mos maiorum chez Cicéron, Proceedings of the Conference “Exemples et modèles de l’ED” 1, Mondes Anciens et Médiévaux, Université de Paris IV Sorbonne,
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1. 1. THE MOS AND THE CONSUETUDO
AS A SOURCE OF LAW IN CICERO
The mos and the aequitas are two sources of unwritten law that fill gaps
in written law based on lex. In Partitiones oratoriae, Cicero distinguishes the
human right from the divine one. Later, Cicero cites mos maiorum and aequitas
as expressions of human law as opposed to divine law16.
The aequitas is assimilated to the ius civile; it is set up to give the citizens
what is theirs, ad res suas obtinendas. In this sense, the aequitas has a regulatory function of society and has an indirect conservative sense, allowing the best
citizens to maintain their prerogative17. Later, the author evokes the distinction
between laws that rest on a text and principles that are sine litteris. The mos maiorum and the ius gentium are the expressions of the precepts sine litteris18.
Atque haec communia sunt naturae atque legis: sed propria legis, et ea quae scripta
sunt et ea, quae sine litteris aut gentium iure, aut maiorum more, retinentur (…)
quae autem scripta non sunt, ea aut consuetudine, aut conventis hominum, et quasi
consensu obtinentur. Atque etiam hoc in primis ut nostros mores legesque tueamur,
quodam modo naturali iure praescriptum est19.

“Camenulae” 2015, No. 13, pp. 1-22, http://lettres.sorbonne-universite.fr/IMG/pdf/IACOBONIbat.pdf (visited May 11, 2019); A. Iacoboni, Le sens de la libertas au sein du mos maiorum chez
Cicéro, Proceedings of the International Conference “La question du sens”, Université ParisSorbonne, E. A. 4081 Rome et ses Renaissances, June 28-29, 2012, “Camenulae”, 2014, No. 11,
pp. 1-16, http://lettres.sorbonne-universite.fr/IMG/pdf/05IacoboniBatDEF.pdf (visited May 11,
2019).
16
Cic., Part., 130.
17
Cic., Top., 2, 9. Ius civile est aequitas constituta eis qui eiusdem civitatis sunt, ad res suas
obtinendas; eius autem aequitatis utilis est cognitio; utilis ergo iuris civilis scientia. “The civil law
is a system of equity established between members of the same state for the purpose of securing
to each his property rights; the knowledge of this system of equity is useful; therefore the science
of civil law is useful”. G. Ciulei, L’équité chez Cicéron, Amsterdam 1972, p. 9; A. Watson, Law
Making in the Late Roman Republic, Oxford 1974, p. 25; A. Biscardi, Riflessioni minime sul concetto di aequitas, (in:) A. Guassari, G. Gualandi, U. Gualazzini (eds.), Studi in memoria di Guido
Donatuti, Milano 1973, p. 139.
18
Cic., Part., 130. Cicero illustrates two forms of aequitas. Aequitatis autem vis est duplex,
cuius altera derecta veri et iusti, et, ut dicitur, aequi et boni ratione defenditur; altera ad vicissitudinem referendae gratiae pertinet, quod in beneficio gratia, in iniura ultio nominatur. “Equity
again has a twofold meaning, one of which rests on the straightforward principle of truth and
justice, of the »fair and good«, as the phrase is, while the other concerns the interchange of repayment, which in the case of a kindness is called gratitude and in the case of an injury retaliation”.
19
Cic., Part., 130. “These things belong in common to nature and to law; but peculiar to law
are written rules of conduct and also the unwritten rules preserved by the law of nations or by
ancestral custom”.
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The unwritten law, sine litteris, consists of the ius gentium and the mos maiorum. Collective consensus and vetustas legitimate the custom. Cicero makes
a subtle distinction between mos maiorum and the consuetudo. The mos maiorum
is an expression of the unwritten right, sine lege. It is through the consuetudo, the
conventa hominum and the consensus that the mos maiorum is formed as a customary law and imposes itself more extensively in civil society. The repeated
application over time of customary principles and legitimized by collective consensus constitute tradition. The mos maiorum has effective legal value like the
lex, since the observance of the laws and the mores is prescribed by the natural
law. Cicero connects aequitas and mos also in Topica. The author evokes a bipartite and tripartite view of aequitas20. Interestingly, according to the Cicero’s tripartite conception of aequitas, there is a form of aequitas that is founded on mos,
since it is moris vetustate firmata21. There is also an aequitas legitima, made up
by the laws, and another called conveniens, based on the compacts22.
Both in the Partitiones oratoriae and in Topica, the value of mos as a source
of effective law is affirmed by Cicero, since the sine litteris principles made up by
mos maiorum have a dignity equal to right based on laws. According to Cicero,
both aequitas and mos are sources of law at the same level as lex. In addition,
there is an aequitas that is not only related to mos, but is founded on it.
In Topica, Cicero further deepens his reflection on aequitas. The author
states that there are three forms of aequitas. The aequitas that concerns the gods
is called pietas, the aequitas that affects the manes is sanctitas, and finally the
aequitas among men is assimilated by Cicero to justice23. The assimilation of
aequitas to justice is also present in Cicero’s De Officiis24. Aequitas provides for
the attribution to every citizen of what he deserves, the ius cuique tribuere. This
principle justifies the greater power of the citizens who make up the ruling class.
As regards the conception of bipartite aequitas there are loci aequitatis founded on nature
and on the institutions.
21
Cic., Top., 90. Cum autem de aequo et iniquo disseritur, aequitatis loci conligentur. (…)
Institutio autem aequitatis tripertita est; una pars legitima est, altera conveniens, tertia moris
vetustate firmata. “When, however, right and wrong are being discussed, the topics of equity will
be brought together (…) the institutions affecting equity are threefold: the first has to do with law,
the second with compacts, the third rests on long continued custom”.
22
Ibidem.
23
Ibidem. Atque etiam aequitas tripertita dicitur esse, una ad superos deos, altera ad manes,
tertia ad homines pertinere. Prima pietas, secunda sanctitas, tertia iustitia atque aequitatis nominatur. “Equity is also said to have three parts: one pertains to the gods in heaven, the second to
the spirits of the departed, the third to men. The first is called piety, the second respect, the third
justice or equity”.
24
Cic., Off., 1, 64. Difficile autem est, cum praestare omnium concupieris, servare aequitatem
quae iustitiae maxime propria. In this passage, Cicero refers to men who impose themselves by
resorting to violence, thus violating justice, assimilated to aequitas.
20
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The relations between the consuetudo, the mos and the aequitas are evoked
by Cicero in the De Inventione and in the Partitiones oratoriae and also by the
author of Rhetorica ad Herennium25.
In both Partitiones Oratoriae and Topica, Cicero considers aequitas as the
foundation of human right in opposition to divine right, the latter represented by
religion26.
The concept of mos is often associated with that of consuetudo. However, mos
denotes the customary law legitimated by vetustas and the collective consensus
of a community27.
Both the author of Rhetorica ad Herennium and Cicero consider the custom
as a source of law sine lege but that is legitimum, a term that denotes the fact that
it has equal value to the law. The consuetudo, denoting customary law, is legitimized by its repeated application over time.
The author of Rhetorica ad Herennium evokes the constituent elements of
the ius28.
Constat igitur ex his partibus: natura, lege, consuetudine, iudicato, aequo et bono,
pacto. Natura ius est, quod cognationis aut pietatis causa observatur (…) lege ius est
id, quod populi natura iussu sanctum est (…) consuetudine ius est id, quod sine lege
aeque ac si legitimum sit, usitatum est29.
25
Rhetorica ad Herennium was written between 86 and 82 BC, a time when a lively debate
between eloquence and politics was present in Rome. In this period, Cicero wrote De Inventione.
L. Bove, La consuetudine in diritto romano. Dalla Repubblica all’età dei Severi, 1, Napoli 1971,
p. 25. Bove quotes A. Michel, Rhétorique et philosophie chez Cicéron. Essai sur les fondements
philosophiques de l’art de persuader, Paris 1960, p. 72; F. Adorno, La filosofia antica, Milano 2,
1992, p. 15; B. Riposati, Problemi di retorica antica, (in:) E. Bignoni (ed.), Introduzione alla Filologia Classica, Milano 1951, pp. 657-787.
26
Cic., Part. Or., 129. Quod dividitur in duas primas partes, naturam atque legem, et utriusque generis vis in divinum et humanum ius est distributa, quorum aequitatis est unum, alterum
religionis.
27
Serv., In Aen., 7, 601, reports Varro’s conception according to which the mos, inveteratus,
and thus legitimated by the vetustas and by the collective consensus, becomes consuetudo. Varro
de moribus morem dicit esse in iudicium animi, quem sequi debeat consuetudo. Varro’s conception
is also reported by Macrob., Sat., 3, 8, 9 e 12. Mos ergo praecessit et cultus moris secutus est, quod
est consuetudo. M. Bettini, Le orecchie di Hermes…, p. 273.
28
L. Bove, La consuetudine…, p. 24-25. Bove quotes M. Schanz, C. Hosius, G. Krüger, Geschischte der römischen Literatur bis zum Gezetzgebungswerk der kaisers Justinian 1. Die römische Literatur in der Zeit der Republic, Mūnchen 1979, p. 50; G. Calboli, Cornificiana 2. L’autore
e la tendenza politica della Rhetorica ad Herennium, estr. Atti Acc. Bologna, Memorie 51-52,
1963-1964, Bologna 1965, pp. 1-114.
29
Rhet. Her., 2, 13, 19. Rhétorique à Herennius, Paris 1989, p. 49. “The constituent departments, then, are the following: nature, statute, custom, previous judgements, equity, and agreement. To the law of nature belong the duties observed because of kinship or family loyalty. In
accordance with this kind of law parents are cherished by their children, and children by their
parents. Statute law is that kind of law which is sanctioned by the will of the people; for example,
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The natural right is the φύσις30. This form of law is the ius gentium. To the
latter opposes the ius civile concerning the city31. The right based on the custom
is instead the Συνήθεια32 . The aequum et bonum represents equity.
The consuetudo is considered by the author of Rhetorica ad Herennium as
a source of law parallel to nature, the lex, the iudicatum, the aequum et bonum and
the pactum. The lex is what is populi iussu sanctum. The consuetudo is instead
a source of right that is not based on the law. The customary right is usitatum,
founded on the practice, but it is legitimum, and that is, it has a legal value equal
to the lex.
As the author of Rhetorica ad Herennium, Cicero considers the custom as
a source of law in the De inventione.
Utriusque aut etiam omnibus (…) ius ex quibus res constet, considerandum est. Initium ergo ab natura ductum videtur; quaedam autem ex utilitatis ratione aut perspicua nobis aut obscura in consuetudinem venisse; post autem adprobata quaedam
a consuetudine aut vero utilia visa legibus esse firmata33.

Cicero says that the right comes from nature. Later, the author evokes two
forms of custom. There are principles that are introduced into the custom thanks
to a criterion of utilitas for more and less clear reasons. The precepts legitimated
by consuetudo or actually recognized as corresponding to the criterion of utilitas
are instead enshrined in the consuetudo. In this passage the consuetudo denotes
the customary right opposed to the lex.
Consuetudine autem ius esse putatur id, quod voluntate omnium sine lege vetustas
comprobarit. In ea autem quaedam sunt iura ipsa iam certa propter vetustatem34.

The customary law is sine lege and is based on voluntas omnium and vetustas.
Some customary principles are certa, they have full legal value, thanks to their
vetustas. The consensus of the community and the vetustas legitimate the consuetudo. The consuetudo is not imposed by laws, but is based on the vetustas and
the collective consensus. The latter constitute principles of legitimization of the
you are to appear before the court when summoned to do so. Legal custom is that which, in the
absence of any statute, is by usage endowed with the force of statute law; for example, the money
you have deposited with a banker you may rightly seek from his partner”.
30
Rhétorique…, note n. 59 p. 49.
31
M. Ducos, Les Romains et la loi, Paris 1984, p. 243. The lege ius is the νόμος.
32
Rhétorique…, note n. 62 p. 50.
33
Cic., Inv., 2, 22, 65. “Both parties (or all parties…) must consider the sources from which
law arises. Its origin seems to be in nature. Certain principles either obvious or obscure to us have
by reason of advantage passed into custom; afterward certain principles approved by custom or
deemed to be really advantageous have been confirmed by statute”.
34
Cic., Inv., 2, 22, 67. “Customary law is thought to be that which lapse of time has approved
by the common consent of all without the sanction of statute”.
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custom, allowing customary principles to become customary law having dignity
equal to the law.
Cicero further deepens his analysis of the legal value of customary law.
Consuetudine ius est, quod aut leviter a natura tractum aluit et maius fecit usus, ut
religionem; aut si quid eorum, quae ante diximus, ab natura profectum maius factum
propter consuetudinem videmus, aut quod in morem vetustas vulgi adprobatione perduxit; quod genus est pactum, par, iudicatum. (…) Lege ius est, quod in eo scripto,
quod populi expositum est, ut observet, continetur35.

There is a form of law based on the custom that comes from nature but develops thanks to the usus, a term that denotes the continuous application of customary principles. Cicero also mentions a form of consuetudo that is constituted by
precepts that become mos thanks to adprobatio vulgi and vetustas. As the author
of Rhetorica ad Herennium, Cicero considers the law as a written principle regulator of civic life, and an expression of it36. The concept of par denotes the concept
of fairness and is the equivalent of the aequum et bonum present in the passage
we mentioned of Rhetorica ad Herennium37. Cicero highlights the close correlation between fairness and custom. Fairness can be considered an expression of
customary law38 .
In De Inventione, Cicero distinguishes the consuetudo and the mos. The mos
denotes customary law, the custom that has been legitimated by vetustas and
adprobatio vulgi. Par, which denotes equity, is a constitutive element of customary law. Cicero underlines the link between equity and mos. The lex and the custom are two categories of positive law legitimated by the ratio utilitatis39.
Both aequitas and mos have legal value equal to the law. The vetustas and the
consensus not of all citizenship, but of the ruling class, are the basis of legitimization of the tradition.

Ibidem, 54, 162. “Customary law is either a principle that is derived only in a slight degree
from nature and has been fed and strengthened by usage – religion, for example – or any of the laws
that we have mentioned before which we see proceed from nature but which have been strengthened by custom, or any principle which lapse of time and public approval have made the habit or
usage of the community. Among these are covenants, equity and decisions (…). Statute law is what
is contained in a written document which is published for the people to observe”.
36
Rhet. Her., 2, 13, 19. Lege ius est id, quod populi natura iussu sanctum est.
37
Ibidem.
38
Cic., Inv., 2, 22, 67. Quaedam autem genera iuris iam certa consuetudine facta sunt, quod
genus pactum, par, iudicatum.
39
L. Bove, La consuetudine…, p. 135.
35
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2. THE EVOLUTION OF TRADITION AND LAW
IN THE LATE-REPUBLICAN PERIOD
The law is the foundation of the ruling class power, first made up by the patricians and then by the patrician-plebeian nobilitas. The deep social and political
changes affecting Rome from the 3rd century onwards make it necessary to renew
the right. Respect for the model of previous deliberations and the need to renew
the ancient legal tradition are the two opposing tendencies that guide the prudentes in the exercise of their functions.
From the 8th to the 4th century BC, in the period called archaic of the law, the
term ius denoted the mores maiorum. These were the basis of the life of the civitas
and governed the relations between the gentes and the patrician familiae40.
Between the 5th and 4th centuries BC the interpretatio pontificum was
affirmed. The ius legitimum vetus is complementary to the ius quiritium. This
form of law imposes itself upon the struggles for political equality carried out by
the wealthy plebeians41.
The pre-classical period of law is that of res publica. This period goes from
the mid-4th century to the end of the 1st century BC. The ius civile vetus characterizes the right of the pre-classical period of the law. This ius is elaborated
by the «secular» jurisprudence, constituted by nobilitas. The ius civile vetus is
founded on the mores maiorum of the ius quiritium, on the leges of the ius legitimum vetus, and on the interpretatio prudentium42 . The prudentes lead to every
situation back to the ancient mores. In exercising their jurisprudential functions,
the prudentes take as a model the deliberations issued previously, while at the
same time trying to innovate the right to respond to the new needs of their time. In
formulating responsa, lay lawyers follow the principles of utilitas, ratio iuris and
aequitas. The memory of their responsa is passed down to the noble families43.
For a distinction in periods of Roman law, I refer to A. Guarino, Diritto privato romano,
Napoli 2001, pp. 87-89; V. Arangio Ruiz, Storia…, p. 4; V. Arangio Ruiz, Istituzioni di diritto romano, Napoli 1942, p. 2; P. Bonfante, G. Crifò, Istituzioni di diritto romano, Milano 1987, pp. 9-10;
M. Kaser, Das Römisches Privatrecht, München 1971, p. 129.
41
Ibidem, p. 91. A. Guarino, La rivoluzione della plebe, Napoli 1975, p. 13.
42
A. Schiavone, Ius. L’invenzione del diritto in Occidente, Torino 2005, p. 5. The “secular”
iurisprudentia is imposed in the second half of the 4th century BC. In fact, in this period a clearer
distinction between religion and rights appears. A. Schiavone, Giuristi e nobili nella Roma repubblicana. Il secolo della rivoluzione scientifica nel pensiero giuridico antico, Rome-Bari 1987;
F. Serrao, Ius e lex nella dialettica costituzionale della prima repubblica. Nuove riflessioni su
un vecchio problema, (in:) F. Gallo, S. Romano (eds.), Nozione, formazione e interpretazione del
diritto dall’età Romana alle esperienze moderne. Ricerche dedicate al Professore F. Gallo, Napoli
1997, pp. 279-317; A. Schiavone, Linee del pensiero giuridico romano, Torino 1994.
43
G. May, Éléments de droit romain, Paris 1913, p. 32; A. Schiavone, La nascita della giurisprudenza. Cultura aristocratica e pensiero giuridico nella Roma tardo-repubblicana, Roma-Bari
40
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In the 3rd century BC the society underwent profound changes. The ius
civil vetus is no longer appropriate in a totally changed social context. The law
is the result of the activity of the praetor peregrinus, the praetor urbanus and
other magistrates responsible for the jurisdiction. The new systems of right
appearing at this time are the ius legitimum novum or ius publicum, the ius
civile novum or ius gentium and, finally, the ius praetorium or honorarium44.
The ius civile novum is established in 242 BC, the date on which the praetor
peregrinus is instituted. This right is elaborated to meet new social needs that
derive from contact between Rome and foreign peoples45. The ius honorarium
appears in the 2nd century BC. The praetor urbanus applies the method followed by the praetor peregri to the processes among the Roman citizens46.
In the exercise of its jurisdictional functions, the praetor follows the criterion of
aequitas47.
1976, p. 105; F. D’Ippolito, I giuristi e la città: ricerche sulla giurisprudenza romana della Repubblica, Napoli 1978. The jurist’s activity consists in respondere, cavere and agere. Cic., orat., 1,
42, 191.
44
E. Betti, La creazione del diritto nella iurisdictio del pretore romano, extracted from
B. Betti (ed.), Studi di diritto processuale in onore di Giuseppe Chiovenda nel venticinquesimo
anno del suo insegnamento, Padova 1927, p. 28. Regarding the value of the custom in Roman law,
I refer to L. Vacca, Contributo al metodo casistico nel diritto romano, Milano 1982, pp. 50-56;
J.-P. Coriat, Le prince législateur. La technique législative des Sévères et les méthodes de création
du droit impérial à la fin du principat, Rome 1997; U. Vincenti, Res iudicatae e diritto giurisprudenziale romano, (in:) Nozione, formazione e interpretazione del diritto. Dall’età romana fino
alle esperienze moderne. Ricerche dedicate al Professore Filippo Gallo, Napoli 1997, pp. 567-582.
45
The praetor peregrinus has the task of ius dicere in the proceedings between citizens and
peregrini or between the latter. Legis actiones cannot be applied to settle conflicts between peregrini. In the exercise of its jurisdictional functions, the praetor follows the precedent. Ibidem;
F. Gallo, Interpretazione…, p. 24. The criterion implemented by a praetor are a model to which
the next praetor is inspired by F. Gallo, L’officium del pretore nella produzione e applicazione
del diritto. Corso di diritto romano, Torino 1997, p. 30. Pomponius mentions the institution of the
praetor peregrinus. Pomp., 1, Sing. Ench., D., 1, 2, 2, 28. A. Guarino A., Diritto Privato…, p. 99.
This ius gentium is valid for both Roman citizens and foreigners. F. De Martino, La giurisdizione
nel diritto romano, Milano 1937, p. 63.
46
The ius civile is no longer suitable to meet the needs of the time. F. Gallo L’officium del
pretore…, p. 17.
47
Gaius, Inst., 4, 126-129. F. Gallo, L’officium del pretore…, pp. 17-18. In the mid-2th century
BC, the lex Aebutia states that citizens may not resort to the ancient legis actio procedure, considered by the Romans too formalistic. The Lex Iulia iudiciorum privatorum of 17th BC repeals the
legis actiones and makes the process mandatory. A new legal system is founded, the ius praetorium, also called ius honorarium. Gallo quotes Pap., D., 1, 1, 7, 1. Ius praetorium est, quod praetores introduxerunt adiuvandi vel supplendi vel corrigendi iuris civilis gratia propter utilitatem
publicam, quod et honorarium dicitur ad honorem praetorum sic nominatum. When the praetor is
instituted, the only existing law was the civil law founded on the leges and mores. It is not correct
to say that the praetor applies the ius honorarium when he cannot resort to ius civile because the
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Tradition, even in the juridical field, undergoes important evolutions starting
from the 3rd century before Christ following the social and political changes that
cross Rome. The conception of mos maiorum knows a deep crisis in the lateRepublican age. A «historicist» tendency develops. It is based on the awareness of
the value of memory and history. Antiquarian research is the result of this current.
One of the objectives pursued by antiquarian research is the definition of tradition. This work of systematization is carried out in various fields, in the legends
of foundation, in the religious uses, and in the civic traditions48.
The multiplication of the laws that occurs especially in the 2nd century BC
expresses the need of the Romans to define the tradition. This phenomenon
becomes even more accentuated in the 1st century BC and shows the difficulty for
the Romans to follow the tradition. From the 2nd century before Christ onwards
there is the need to define more institutions. This tendency gives rise to a literature of constitutional law that aims precisely to fill the gaps of the unwritten
right49. The mos maiorum is the foundation of the power of the ruling class, first
constituted by the patricians and, then, by the patrician-plebeian nobilitas50. This
political force appears as a result of the political achievements obtained by the
wealthy plebeians during the 4th century BC51. In the late-Republican period the
mos maiorum is subjected to a critical revision process, as it is no longer adapted
to the needs of society52.
A res publica of which only the name of state remains has been replaced by
the glorious Rome of the era of the maiores. Moreover, the citizens who make
former appears in a period later than the second. F. Gallo, L’officium del pretore…, p. 36. E. Betti,
La creazione…, p. 68.
48
C. Moatti, La raison de Rome…, pp. 34-41, 109-111. M. Zecchini, Cesare e il mos maiorum,
Stuttgart 2001, p. 36.
49
Ibidem, pp. 112-113.
50
According to Mommsen’s definition of nobilitas, it consists of the descendants of the patricians who did the transitio ad plebem and of the patricians who have held judiciary such as the dictator, the magister equitum, the censor, the consul, the praetor and the aedilis curulis. They have
the ius imaginum. The other citizens are called novi. P.A. Brunt, Nobilitas and Novitas, “Journal of
Roman Studies” 1982, No. 72, pp. 1-17. According to Gelzer, the nobilitas is made up of the men
of the consular families, at the time of Cicero.
51
W. Blösel, Die Geschichte des Begriffes mos maiorum von den Anfängen bis zu Cicero, (in:)
B. Linke, M. Stemmler, Mos maiorum, Untersuchungen zu den Formen der Identitätsstiftung und
Stabilisierung in der römischen Republik, Stuttgart 2000, pp. 25-97. The claim of political equality
pursued by the rich Plebeians culminates in 366 BC. In this period the Liciniae-Sextiae laws are
drafted which allow the plebeians to enter the consulate. T. Mommsen, Histoire Romaine. Books
1-4. Des commencements de Rome jusqu’à la guerre civile, C. A. Alexandre (transl.), Paris 1995,
pp. 179-180; L. Homo, Les institutions politiques romaines de la cité à l’État, Paris 1970, p. 83;
G. Bloch, J. Carcopino, Histoire ancienne. Histoire Romaine. La république romaine de 133 à 44
avant J.-C. Des Gracques à Sulla. 2, Paris 1940, p. 26.
52
Cic., rep., 5, 1 and 2.
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up the ruling class are not up to the maiores, able to defend the tradition. The
Romans of the end of the Republic appeal to the tradition in the hope of returning
to the political stability of the Rome of the maiores. However, this political project
cannot be realised because of the extreme political disunity of the ruling class and
the marked tendency towards individualism in the late-Republican period.

2. 1. THE CRITICAL REVISION
OF THE MOS MAIORUM IN CICERO
The Ciceronian conception of mos maiorum evolves between De Oratore and
De Republica. In De Oratore, Cicero exalts the prudentia maiorum, but also has
a critical conception of the prestige of the maiores. In De Republica, the author
advocates the renewal of the lineamenta rei publicae. In De Legibus, Cicero’s
notion of mos maiorum becomes more complex53.
Cicero considers it necessary to renew the ruling class of optimates on a moral
basis54. In Pro Sestio, the author cites the mos maiorum as one of the foundations ( fundamenta, membra) of the ideal of otium cum dignitate, which must be
pursued by optimates. Cicero evokes religious (religiones et auspicia), legislative (potestates magistratuum, senatus auctoritas), and judiciary power (leges,
iudicia, iuris dictio)55. The mos maiorum is a foundation of legitimation of the
power of the optimates. However, in the Pro Sestio, Cicero goes beyond the distinction in classes between citizens and appeals to the optimi cives, a definition
that has a moral meaning. The nobilitas is founded on the maiorum imitatio. The
dignitas is not inherited from the maiores for blood bond, but it is gained by the
descendants for their individual merits, ingenio ac virtute56 . In the period in which
Cicero wrote Pro Sestio, the 63 AC, the author had replaced the political ideal of
concordia ordinum with the broader conception of consensus omnium bonorum.
53
E. Lepore, Il princeps ciceroniano e gli ideali politici della tarda repubblica, Napoli 1954,
p. 218; Cic., Orat., 1, 197; Cic., rep., 5, 2.
54
E. Lepore, Il princeps ciceroniano…, pp. 227-229.
55
Cic., Sest., 98. Huius autem otiosae dignitatis haec fundamenta sunt, haec membra, quae
tuenda principibus et vel capitis periculo defendenda sunt: religiones, auspicia, potestates magistratuum, senatus auctoritas, leges, mos maiorum, iudicia, iuris dictio, fides, provinciae, socii,
imperi laus, res militaris, aerarium.“Now this »peace with dignity« has the following foundations,
the following elements, which our leaders ought to protect and defend even at the risk of life itself:
religious observances, the auspices, the powers of the magistrates, the authority of the Senate, the
laws, ancestral custom, criminal and civil jurisdiction, credit, our provinces, our allies, the renown
of our sovereignty, the army, the treasury”.
56
E. Lepore, Il princeps ciceroniano…, p. 155; Cic., leg., 2, 40.
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However, both of these political projects fail because the ruling class is not united
politically. On the other hand, Cicero does not consider tradition as a «model», as
it is extremely variable. In his De Republica, the author underlines the incessant
changes in custom not only between different peoples but also in Rome itself.
Genera si velim iuris institutorum morum consuetudinumque describere, non modo
in tot gentibus varia, sed in una urbe, vel in hac ipsa, milliens mutata demonstrem57.

Cicero evokes the link between moral decadence and political crisis of society58.
Mos has an identitarian value, because the political stability of Rome comes
from the presence of strong moral basis. Cicero praises the choice of Romulus to
found Rome on the banks of the Tiber. In doing so, Rome avoided the typical vitia
of the cities of the coast by enjoying the advantages deriving from the proximity
of the Tiber. Exchanges with foreign peoples affecting the coastal cities cause the
introduction of new customs and innovations also in the linguistic field.
Multa invitamenta perniciosa ad luxuriam involve corruption - corruptio ac mutatio
morum.
Est autem maritimis urbibus etiam quaedam corruptela ac demutatio morum; admiscentur enim novis sermonibus ac disciplinis et inportantur non merces solum adventiciae, sed etiam mores, ut nihil possit in patriis institutis manere integrum59.

From a Roman point of view, Cicero uses a metaphor, relating the sea in
which the customs and institutions of the ancestors float to the moral and political
decadence of the Greek coastal cities. As in the passage of De Republica previCic., rep., 3, 17. “But if I wished to describe the conceptions of justice, and the principles,
customs, and habits which have existed, I could show you, not merely differences in all the different nations, but that there have been a thousand changes in a single city, even in our own, in regard
to these things”. Philus recalls that practices that are considered normal in Rome are considered
negatively in other peoples. In the Roman and Greek temples the representations of the gods were
permitted, while these are considered sacrilegious by the Persians. Xerxes makes the temples of
Athens fire for this reason. Alexander legitimises the war against the Persians on the pretext of
avenging this act. The difference in custom is cited here as a pretext that legitimises such a war.
58
Cic., rep., 2, 8. Multa etiam ad luxuriam invitamenta perniciosa civitatibus sudpeditabantur mari, quae vel capiuntur vel inportantur; atque habet etiam amoenitas ipsa vel sumptuosas
vel desidiosas inlecebras multas cupiditatum. (…) Quid dicam insulas Graeciae, quae fluctibus
cinctae natant paene ipsae simul cum civitatum institutis et moribus ? “Many things too that cause
ruin to states as being incitements to luxury are supplied by the sea, entering either by capture
or import. And even the mere delightfulness of such a site brings in its train many an allurement
to pleasure through either extravagance or indolence. (…) Why should I speak of the islands of
Greece? For surrounded as they are by the billows, not only they themselves but also the customs
and institutions of their cities can be said to be afloat”.
59
Ibidem, 7. “Maritime cities also suffer a certain corruption and degeneration of morals;
for they receive a mixture of strange languages and customs, and import foreign ways as well as
foreign merchandise, so that none of their ancestral institutions can possibly remain unchanged”.
57
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ously quoted, the mores and the patruum instituta are mentioned as foundations
of Rome.
Cicero considers it necessary to implement a selection within mos maiorum.
In De Legibus, Cicero reports the episode of the Athenians who consult the oracle
of Apollo Pythius. The Athenians ask what religious practices to follow. The oracle indicates those of the ancestors. Cicero evokes the law of Zaleuchus, according
to which the gods must be honored according to the ancestral law, because the
practices of the ancestors are the best. However, antiquum is not considered by
Cicero as optimum in itself. It is the optimum that is the measure of the antiquissimum et deo proximum. According to the author, the mos maiorum is not a unique
model, but citizens have to choose the mos maiorum optimus, that is that antiquissimus et deo proximus60.
De quo cum consulerent Athenienses Apollinem Pythium, quas potissimum religiones teneret, oraculum editum est “eas quae essent in more maiorum”. Quo, cum
iterum venissent maiorumque morem dixissent saepe esse mutatum, quaesissentque
quem morem potissimum sequerentur e variis, respondit “optumum”. Et profecto ita
est ut id habendum sit antiquissimum et deo proximum, quod sit optumum61.

Cicero also states that neither the mos maiorum nor the maiores constitute
a model. The author warns citizens about the necessity of not imitating the vitia
of the maiores. Cicero pushes beyond his critical conception of tradition. According to the author, the imitation of the maiores by the descendants may not occur
because of a difference of individual nature. This critical view is expressed in De
Officiis. The author cites the example of the son of Scipio Africanus, who is not
able to imitate the model of his father because of his infirmitas valetudinis62 .
Cicero appeals to the tradition to return to the Rome of maiores. In De Republica, the author mentions mos maiorum as the foundation of Rome. Cicero evokes
the verse of Ennius. Moribus antiquis res stat Romana virisque63. According to
Ennius’s definition, the political stability of Ancient Rome was founded on the
union of illustrious men and noble customs.
Cicero states that the Rome of the maiores was morata, in the sense that it was
founded on tradition. This was added to the fact that distinguished citizens were

Cic., leg., 2, 40.
Ibidem. “For when the Athenians consulted the Pythian Apollo on this point, as to what
religious rites they should by preference retain, the oracle answered: »Those which were among the
customs of your ancestors«. And when they came a second time and, saying that their ancestors’
customs had undergone many changes, asked which custom they should follow by preference out
of the many, the answer was, »the best«. And it is assuredly true that it is to be considered most
ancient and nearest to God which is the best”.
62
Cic., off., 1, 121.
63
Enn., Ann., 500 V.
60
61
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able to defend the tradition. A silent dialogue between noble customs and illustri,
praestantes viri, had made the Rome of the past a model of political balance.
Nam neque viri, nisi ita morata civitas fuisset, neque mores, nisi hi viri praefuissent,
aut fundare aut tam diu tenere potuissent tantam et tam fuse lateque imperantem rem
publicam. Itaque ante nostram memoriam et mos ipse patrius praestantes viros adhibebat et veterem morem ac maiorum instituta retinebant excellentes viri64.

Cicero actualizes the verse of Ennius at his time and wonders what remains
of the res publica. Significant is the fact that in this passage Cicero mentions the
mos first, and then refers more clearly to the mos maiorum. He compares the state
to a wonderful painting that has lost not only the colors he had at one time, but
even the line of his contours.
Nostra vero aetas cum rem publicam sicut picturam accepisset egregiam, sed iam evanescentem vetustate, non modo eam coloribus eisdem, quibus fuerat, renovare neglexit, sed ne id quidem curavit, ut formam saltem eius et extrema tamquam liniamenta
servaret65.

The citizens have lost the sense of mos maiorum in the late Republican age.
The deep cause of the state crisis is not the forgetfulness of the mos maiorum,
but the penuria virorum, the lack not of men in a general sense, but of illustrious
citizens. Cicero emphasizes the centrality of the men, and in particular of the
members of the ruling class of his time, responsible for the moral and political
crisis. Res publica is totally disrupted in the late Republican age, and the ruling
class is not able to defend the moral basis of Rome.
The mos maiorum is the foundation and identity of the Roman state, since the
moral decadence of Rome causes the political crisis of res publica. Cicero appeals
to the customs of the ancestors in the hope of returning to the political stability of
the ideal Rome of the maiores. The call to mos maiorum as the principle guarantor
of political balance fails as both the optimates and populares evoke this value in
order to realise the interests of the moment in an adversarial sense66.
The citizens of Cicero’s time do not pursue the good of the res publica, a principle that guided the political action of the maiores. If tradition is invoked in the
Cic., rep., 5, 1. “For neither men alone, unless a State is supplied with customs too, nor
customs alone, unless there have also been men to defend them, could ever have been sufficient
to found or to preserve so long a commonwealth whose dominion extends so far and wide. Thus,
before our own time, the customs of our ancestors produced excellent men, and eminent men preserved our ancient customs and the institutions of their forefathers”.
65
Cic., rep., 5, 2. “But though the republic, when it came to us, was like a beautiful painting, whose colours, however, were already fading with age, our own time not only has neglected
to freshen it by renewing the original colours, but has not even taken the trouble to preserve its
configuration and, so to speak, its general outlines”.
66
A. Iacoboni A., Le sens de la libertas…
64
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hope of rediscovering in it a regulatory principle of the state and a guarantor of its
political balance of the day, the call to ancient values is based on individualism.
Tradition is cleverly manipulated in an individualistic way by members of the different political forces.
Cicero blames the moral crisis and the ensuing political crisis of res publica
on the citizens of his time, unable to match the ancestors. However, the author has
an innovative and lucid vision. In fact, he foresees the need to subject the tradition
itself to a critical review, making a selection of the best tradition. In this sense, it
cannot be considered an immutable model. On the other hand, tradition is subject
to a process of revision and evolution also in the legal sphere, in the light of the
changed social and political conditions, starting from the 3rd century BC. This
process of revision of the legal tradition deepens further in the late-Republican
era, in a further dynamic socio-political context.
Individualism is the deep cause of the state’s moral and political decadence.
Cicero believes that only nobilitas based on individual virtus can save the res
publica. The nobility based on individual virtus, which must be replaced by the
«blood» nobility, allows to restore the ancient dialogue between tradition and
illustrious citizens capable of honoring and defending it, giving back to the res
publica its ancient political stability. The «human», «individual factor» has a double and opposite meaning in Cicero. It results in a confidence in the ability of
citizens with individual virtus to restore the ancient prestige of the res publica.
However, this «human factor» also has a pessimistic aspect when it turns into
individualism, that is, when the citizens of Cicero’s time exploit the noble ancient
values by serving them to their personal interests.
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Summary
The tradition is constituted by the norms of conduct of the gentes and the patrician
familiae. The right is the foundation of the ruling class power of the patricians first, of
the patrician-plebeian nobilitas then. The hegemony of the pontiffs in the juridical field
is subsequently questioned by the iurisprudentia, starting from the 3rd century BC. We
examine the legal value of mos and consuetudo as sources of law in Cicero. Afterwards,
we evoke the crisis of tradition and the evolution of right caused by changing social and
political conditions. The mos maiorum knows the maximum crisis in the late-Republican
age. Cicero considers it necessary to implement a critical revision of the mos maiorum.
However, the individualism present at the time of the author makes the moral and political
rebirth of Rome impossible.
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The years between 1848 and 1867 mark one of the most significant although
very turbulent periods in the Hungarian legal history. At the beginning, the revolutionary waves of the Spring of Nations made it possible to introduce fundamental changes to the political, economic, and social system of the country2. Just
after the Viennese Revolution that broke out on 13 March, the liberal Hungarian
statesmen convinced King Ferdinand V (also known as Emperor Ferdinand I) to
appoint a civil government. Over the course of the next few weeks, the Hungarian
Parliament enacted altogether 31 Acts which laid down the foundation of a constitutional monarchy3.
The main ambition of the Hungarian statesmen was to implement all the
reforms with legal instruments4. This meant that both chambers of the Parliament
had to agree on the proposed changes and, ultimately, they needed the King to
promulgate the bill5. They felt that if they received the consent of the head of the
state, the Viennese Government would not repeal the changes later. Furthermore,
they thought that if the proposed reforms were presented as an evolutionary step,

1
ELTE Eötvös Loránd University, Budapest, Hungary. Faculty of Law and Political Sciences,
Department of the History of Hungarian State and Law.
2
B. Mezey, Magyar alkotmánytörténet [Hungarian Constitutional History], Budapest 2003,
p. 246.
3
I. Deák, Törvényes forradalom: Kossuth Lajos és a magyarok 1848-49-ben [Lawful Revolution: Louis Kossuth and the Hungarians in 1848-49], Budapest 1983, p. 116.
4
B. Mezey, Szuverenitáskérdések [The Issue of Sovereignty], „Jogtörténeti Szemle” 2015,
issue 4, p. 56. Also see G. Képes, Az 1848-as forradalom törvényalkotása és a magyar parlamentarizmus [Legislation of the Hungarian Revolution of 1848 and Hungarian Parliamentiarism],
„Jogtudományi Közlöny” 1998, issue 4, pp. 137-140.
5
A. Gergely, Magyarország története a 19. században [History of Hungary in the 19th Century], Budapest 2005, p. 241.
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the royal court would be more open to a discussion6. However, due to the fragile
political situation and the fear that the Viennese Court would change its mind as
to the planned reforms, the members of the Parliament had to act swiftly. This
approach resulted in many insufficiencies, mostly due to time constraints.
The greatest deficiency was the regulation of the relationship between Hungary and the Habsburg Empire as a whole. The makers of these laws envisioned
a mostly independent country, which would have resulted from a personal union
between Hungary and the rest of the Empire7. However, this was unacceptable
to the dynasty. Consequently, a war broke out in Fall 1848. A few months before
the suppression of the Hungarian Revolution, Emperor Franz Joseph issued the
March Constitution of Austria, which suspended the Hungarian constitutional
order. According to Martyn Rady: “Relying upon the doctrine of constitutional
forfeiture (Verwirkungstheorie), Franz Joseph now administered Hungary in the
manner of his other kingdoms, imposing legislation in the form of decrees. The
neo-absolutist regime that he introduced may well have been radical and modernizing, carrying into effect the social revolution begun in 1848, but it relied upon
instruments previously deprived of the constitutional validity by the terms of the
April Laws”8. Hungary was divided into five territories which became simply
parts of the centralized Austrian Empire9. The Viennese Government embraced
this opportunity and aimed to unify both the public administration and the legal
system in the whole empire after 1850. As part of the process, many Austrian legal
norms were imposed by royal decrees upon the Hungarian territories10. This led
to fundamental and also necessary changes in the country’s legal system11. Some
of them were even envisioned by the April Laws.

SOME CHARACTERISTICS OF THE HUNGARIAN
LEGAL SYSTEM BEFORE 1848
In Hungary, customary law took precedence up until 1848. This can be attributed to two main reasons. First and foremost, any attempt at codification seemed
I. Deák, Törvényes forradalom…, p. 107.
M. Rady, Customary Law in Hungary. Courts, Texts, and the Tripartitum, Oxford 2015,
p. 221.
8
Ibidem, p. 222.
9
A. Berzeviczy, Az abszolutizmus kora Magyarországon [The Era of Absolutism in Hungary], Budapest 1932, p. 61.
10
M. Rady, Customary Law…, pp. 222-223.
11
See M. Rady, Nonnisi in sensu legum? Decree and Rendelet in Hungary (1790–1914),
„Hungarian Historical Review” 2016, issue 1, p. 10.
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almost impossible since the beginning of the 16th century. The enactment of any
code was out of the question during the 150 year long war period against the
Ottoman Empire which spanned until the end of the 17th century. For the second
part of the 18th century, the rule of the enlightened absolutistic leaders, like Maria
Theresa and her son Joseph II, also prevented the national codification. Even if
only for a very short period of time, the Hungarian noblemen became more open
to modernizing the country’s legal institutions after the death of Joseph II. Therefore, parliamentary committees were formed to revise every area of the legal
system. However, most politicians started to oppose all the planned economic and
social reforms when the King of France was executed in early 1793. Their attitude
changed only at the end of the 1820s. However, they achieved real successes only
in commercial law until the “Lawful Revolution” of 1848.
It is also important to note that the main source of the traditional Hungarian
customary law was the law book of István Werbőczy12, the famous Tripartitum
opus iuris consuetudinarii inclyti regni Hungariae, often called the Tripartitum13.
According to its provisions, statute law became a subordinate aspect of the customary law14, since the judges could repeal an act if it contained a provision that
was not in accordance with the customs of the realm15. Therefore, aside from the
historical and political circumstances, these principles ensured the superiority of
the customary law for many centuries alone.
In 1852, the Austrian Criminal Code of 1803 was introduced in Hungary
which was replaced with the Criminal Code of 1852 shortly thereafter16. Both
codes embraced the idea of legal equality and the most fundamental principles
of modern criminal law, like the nullum crimen et nulla poena sine lege. Most
crimes were punishable by prison, both codes maintained also the death penalty.
Even if neither act was the most forward-thinking penal code in the contemporary
Europe, both of them were somewhat more modern than the Hungarian customs.
On the other hand, the penalties were more severe compared to the Hungarian

István Werbőczy (1465–1541), Justice of the Realm, Personalis (substitute of the King in
the judiciary) since 1517, Palatine of the Kingdom of Hungary (1525-1526). See G. Bónis, A Hármaskönyv [The Tripartitum], Budapest 1990, p. 9.
13
As György Képes notes, for a modern English translation see M.J. Bak, P. Banyó, M. Rady,
(eds.), The Customary Law of the Renowned Kingdom of Hungary: A Work in Three Parts Rendered by Stephen Werbõczy, M.J. Bak (transl.), Los Angeles 2005.
14
M. Rady, Customary Law…, p. 47.
15
See: Tripartitum, Preamble, Art. 11, § 4. http://www.staff.u-szeged.hu/~capitul/analecta/
trip_hung.htm (visited December 31, 2018).
16
Ch. Neschwara, Ch., Österreichs Recht in Ungarn. „Rechtsgeschichtliche Vorträge” 2008,
issue 52, p. 106.
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judicial practice. Regarding the judicial proceedings, the Code of Criminal Procedure17 was introduced by the Emperor.

THE TRANSFORMATION OF HUNGARIAN PRIVATE LAW
IN THE 1850S
In the 1850s, no other branch of the Hungarian legal system was so deeply
affected by these changes than the private law. Therefore, I would like to concentrate on this area. As I mentioned, the April Laws outlined profound changes
in almost every area of the legal system but beyond that, the Hungarian Parliament did not get the chance to make the laws necessary to realize those reforms
properly. Take the abolishment of the legal institution called avicitas for example.
Enacted in the 14th century, its goal was to prevent the family estate from being
divided. Its rules prohibited the sale of real estates that were inherited at least one
time basically. To sell a land or impose any charges on it required the consent of
every heir and all the future heirs. Therefore, exercising the right of disposition
became virtually impossible18. From the 1830s, more and more statesmen argued
that the economy would not develop until it was abrogated19. In 1848, the article
that abolished this legal institution “theoretically” consisted of only two paragraphs20. The first requested the government to create a new, modern civil code.
The phrasing was not a coincidence, because it is not an overstatement to say that
by abrogating this very legal institution the whole body of the private law needed
to be revised. The second one asked the judges to suspend all proceedings related
to the aforementioned properties. Regarding this provision, I would like to point
out only one aspect of the problem: the inheritance of such properties differed
between male and female descendants. This rule clearly violated the principles
of the April Laws21. However, no new provisions were adopted that would have
resolved this discrepancy.
Regarding the emancipation of serfs, the details were also vague with the
most important question being that what would happen to the lands that were

Strafprozessordnung Österreichs from 17 January 1850. See http://www.koeblergerhard.
de/Fontes/StPOOe1850-20070830.htm (visited December 31, 2018).
18
See M. Rady, Customary Law…, pp. 85-88.
19
See I. Széchenyi: Hitel [Credit], Pest 1830, pp. 184-188.
20
See Act No. 15 of 1848.
21
M. Rady, Customary Law…, p. 91.
17
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used by the serfs but belonged to the noblemen?22 Obviously, everyone knew that
the lands had to be redistributed to the former serfs23. But how exactly would that
happen? The April Laws stated that the former landholders would be entitled to
compensation24. However, the question remained: who would be obliged to do
so? The serfs themselves or maybe the state itself? The political power lied in the
hands of the noblemen, consequently, they decided upon the latter. Even if these
laws made it clear that the compensation should fall on the shoulders of the state,
the Hungarian statesmen felt that it would be more appropriate for the members
of the first elected Parliament to decide upon these matters.
The first Hungarian government began the formation of the much needed
codes and other laws that would make the transition possible after the enactment
of the April Laws25. However, they did not get the chance to finish any of these
drafts when the King demanded the complete repeal of all the laws from 1848.
A few weeks later, the war of independence broke out26.
A few years later, the Viennese Government began addressing these problems
by issuing various imperial patents. In 1852, the Emperor promulgated a letter patent which de facto abolished the avicitas and, therefore, made the trade of lands
possible. A year later, another letter patent was made about the emancipation of
serfs which addressed the issue of compensation. In May 1853, the Austrian Civil
Code (ABGB) came into force in Hungary27. From this point forward, the entire
Hungarian private law was being transformed as the Austrian and Hungarian
legal traditions were quite different in this area. Nonetheless, the ABGB was
a modern code which had the potential to serve as a framework for transitioning
the feudal economy into a capitalist one28. However, I must emphasize that this
step did not make the Hungarian customs instantaneously irrelevant as the adoption of the Austrian Civil Code had no retrospective effect. The last important
provision of this period came with the introduction of the land registry in 1855.
Looking back from the distance of more than 150 years, we can state
that these specific changes served the good of the country by developing its

G. Béli, Magyar jogtörténet – A tradicionális jog [Hungarian Legal History – Traditional
Law], Budapest–Pécs 2009, p. 307.
23
See Act No. 9 of 1848.
24
See Act. No. 12 of 1848.
25
I. Deák, Törvényes forradalom…, p. 133.
26
Ibidem, pp. 197-198.
27
M. Rady, Customary Law…, p. 222.
28
Vékás L., The Codification of Private Law in Hungary in Historical Perspective, „Annales” 2010, issue 4 https://www.ajk.elte.hu/file/annales_2010_04_Vekas.pdf (access: 31 December 2018).
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economy29. However, their introduction happened just a few years after the country lost its constitution and everyone was still reeling from the tragic aftermath of
the lost war. The political climate was just not suitable for the public to be able to
support these changes at that time30.

AT CROSSROADS BETWEEN REVOLUTION
AND COMPROMISE
In 1860, the worsening of the state of affairs and the defeat in the AustroSardinian War led the Emperor to promulgate a new constitution which became
known as the October Diploma31. This is widely known for the attempted federalization of the Austrian Empire32, but it also restored Hungary to its former
constitutional status – albeit with a few restrictions. I must emphasize, that at that
time, the Emperor was not ready for such compromise that he would make a few
years later. Therefore, he did not acknowledge the validity of the April Laws. The
Hungarian constitution and its institutions were reverted back to the way they
were in 1847. Furthermore, the Emperor ordered to maintain all the changes made
in the legal system in the last decade33.
The reaction to this new imperial constitution was not unambiguous even if
it was conceived mostly by a group of ultraconservative Hungarian politicians.
The majority of the statesmen candidly opposed the Diploma, some maintained
a distant attitude towards it, and only a few supported it. Nonetheless, it created
an opportunity to restore the majority of the state institutions including the counties. The county was not just a simple municipality from the 13th century in Hungary. The Lower Chamber of the Parliament consisted mostly of their deputies.
Therefore, they were directly involved in shaping the political landscape. Their
courts had judicial authority over many cases in the first instance and they also
performed various administrative duties.
With the October Diploma, the Emperor decided to reinstate the Hungarian
public administration together with the country’s judicial system. However, he
emphasized that the Austrian model of judiciary would stay in effect until the
M. Rady, Customary Law…, p. 223.
L. Vékás, The Codification…, p. 2010.
31
M. Rady, Customary Law…, p. 224.
32
E. Roman, Austria-Hungary and the Successor States: A Reference Guide from the Renassiance to the Present, New York 2003, p. 536.
33
A. Kecskeméthy, Vázlatok egy év történetéből [Outlines of History of One Year], Pest 1862,
p. 63.
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Parliament was convened and was capable of making new laws. Furthermore,
he also ordered the counties to do not resume their judicial activities. Truth to be
told, most of them did not obey. In fact, the majority of the reorganised counties
declared that they viewed the April Laws as the only constitutional framework
and therefore they reinstated all their traditional organs including the tribunals.
They also declared that they will not carry out the sentences issued by Austrian
courts. The situation was getting more and more complicated by every passing
day, because most of the municipalities declared the Austrian laws unconstitutional34, and their newly reorganized courts started to base their rulings upon the
old Hungarian laws in criminal and civil cases alike35.

THE CONFERENCE OF THE JUSTICE OF THE REALM
AND THE PROVISIONAL JUDICIAL RULES
Back in October 1860, Emperor Franz Joseph named a conservative aristocrat, Count George Apponyi as “Justice of the Realm” (országbíró in Hungarian,
iudex curiae in Latin)36. As György Képes mentions, Apponyi held the highest-ranking Hungarian office at the time due to the fact that the King have not
appointed a Palatine (nádor in Hungarian) after the events of 1848. At the same
time, the King informed Baron Miklós Vay, Court Chancellor of Hungary, about
his intention to restore the Hungarian judicial system37. Therefore, the Emperor
ordered the newly appointed chief justice to convene a meeting that should debate
over the most pressing issues regarding the administration of justice. To fulfill
this request, a commission was organized in January 1861, comprising the highranking judges, lawyers, legal scholars, and other prominent persons invited by
Count Apponyi38. It has been referred to as the Conference of the Justice of the
Realm (Országbírói Értekezlet). According to the decree of the King, the official
duty of this forum was to decide on the “organization of the adjudication”. Yet,
the contents of this term was strongly debated. Therefore, the commission’s mandate was also unclear at the beginning39. The narrow interpretation would have
G. Ráth, Az országbírói értekezlet a törvénykezés tárgyában [The Conference of the
Justice of the Realm in the Matter of Judiciary], Pest 1862, p. 5.
35
G. Szabad, Forradalom és kiegyezés válaszútján [At crossroads between revolution and
compromise], Budapest 1967, p. 160.
36
“High Judge” as translated by M. Rady, See: M. Rady, Customary Law…, p. 221.
37
G. Képes, The Birth and Youth of the Modern Hungarian Private Law, „Journal on European History of Law” 2016, issue 7, p. 106.
38
G. Képes The Birth…, p. 107.
39
G. Ráth, Az országbírói…, p. 8.
34

Studia Iuridica 80.indd 161

2019-09-13 13:17:00

162

Imre Képessy

only entailed a proposal for the reorganization of the court system40, while the
broader content also included the evaluation of all Austrian laws which had previously entered into force regarding their validity. After a brief debate, the members
settled on the latter.
In light of the historical circumstances, it cannot be surprising that the starting point for the Conference was to return to the state of April 1848. However,
since the laws used before Revolution differentiated between the noblemen and
the serfs in every area of the legal system41, it seemed impossible for the most
part to revert to these laws without substantial changes. Certain members, like
Kálmán Ghyczy42, thought this was an easy issue to solve because the regulations
which had previously related only to noblemen could have been applied to the
emancipated serfs as well (this method had already been used in the revolution
of 1848)43. This principle could have worked to a certain degree in criminal law,
but others emphasized that the abolishment of avicitas eliminated the foundation
of the medieval private law basically. In their view, if the Conference, or later
the Parliament, would have returned to this stage of legal development where
the feudal laws no longer existed44, but no new system had been developed, the
judges would have received discretionary powers in most cases due to the lack
of applicable law. Some suggested that the reinstatement of the juridical recess
imposed in the April Laws would have solved this conflict, not many supported
this idea though45.
Nevertheless, the biggest obstacle was that the Austrian legal norms, most
notably the letter patens on abolishment of avicitas and serfdom from 1852 and
1853 changed the Hungarian legal order fundamentally. This circumstance,
together with the fact that the introduction of the Austrian Civil Code have established many important legal institutions (e.g. the modern land registry) that had
not existed in the medieval Hungarian law, and the annulment of which would
have caused an economic disaster46. Another important factor was that all of these
legal norms were already in effect for almost a decade in 1860. This seemingly
left two possibilities open: the Conference could have advised the Parliament to
upheld the Austrian laws and, as a consequence, acknowledge them as being constitutional; or could have pushed for a return to the state of 1848, ignoring all
the drawbacks mentioned earlier47. The prior option was completely unacceptable
Ibidem, p. 16.
G. Ráth, Az országbírói…, p. 18.
42
Kálmán Ghyczy (1808-1888), State secretary in the Ministry of Justice in 1848, Speaker of
the House of Representatives in 1861, Minister of Finance between 1874 and 1875.
43
G. Ráth, Az országbírói…, pp. 13-17.
44
Ibidem, p. 21.
45
Ibidem, p. 14.
46
Ibidem, p. 40.
47
Ibidem, pp. 32-33.
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for political and professional reasons alike. In criminal law, it has been cited for
example that the Austrian Criminal Code was too harsh, and the judicial processes took more time based on the Austrian rules of procedure in both criminal
and civil cases48. The latter option was also problematic which is why some members of the Conference, most notably Ferenc Deák and Boldizsár Horvát, advised
for a third solution, a compromise between these two49.
They argued that a distinction should be made between public and private law.
In the prior field, it would have been unacceptable to let any Austrian laws remain
in effect, because everything that happened after 1849 was forced upon the country and therefore had been unconstitutional50. After the suppression of the war of
independence, the Habsburgs forced their constitution on Hungary, created an
absolutistic regime, which is why everyone should have opposed anything that
would have been less than the return to the basis of the April Laws. However, in
the field of private law, these rules could not be applied the same way51.
This opinion was expressed by both Ferenc Deák52 and Boldizsár Horvát53
among others during the early sessions. They argued that the most fundamental
aim and principle of the private law was to protect the rights of the individuals54.
They also emphasized that all legal relations that had originated from the basis
of the Austrian legal norms should be evaluated and judged on those basis55. In
addition, they claimed that until the Parliament would be convened and capable of
making laws, certain Austrian legal norms had to be kept in effect. The advocates
of this compromise thought that legal certainty was just as valuable principle as
that of legality, and therefore, if they restored the legal state of 1848, such an action
would be unconstitutional because it would have created judicial anarchy56.
In the end, this argument won over most members57. Therefore, the Commission proposed that the Hungarian laws should be applied, but in the cases
where they would not be applicable (e.g. the Act abolishing the avicitas) the
courts should base their judgments on the provisional rules set up by the ComIbidem, p. 38.
B. Mezey, Horvát Boldizsár az Országbírói Értekezleten [Boldizsár Horvát on the Conference of the Justice of the Realm], „Jogtörténeti Szemle” 2005, issue 3, p. 33.
50
G. Ráth, Az országbírói…, p. 33.
51
Ibidem, p. 33.
52
Ferenc Deák (1803-1876): Hungarian statesman, the first Hungarian Minister of Justice in
1848. His most acclaimed accomplishment was the realization of the Austrian-Hungarian Compromise.
53
Boldizsár Horvát (1822-1898): Hungarian politician, who served as Minister of Justice
between 1867 and 1871 in the Government of Gyula Andrássy.
54
G. Ráth, Az országbírói…, pp. 33-36.
55
Some participants thought just the opposite. For more information see G. Ráth, Az országbírói…, pp. 45-46.
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G. Ráth, Az országbírói…, p. 34.
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mission. The proposal became known as the Provisional Judicial Rules58. Its first
paragraph stated that the Hungarian private laws should be reinstated with some
amendments required by the principles of legal certainty and legal continuity59.
Therefore, its propositions re-introduced the old Hungarian legal norms in “most”
cases (as was the case with the Bankruptcy Act or with the criminal law). In
other cases, like in law of succession or family law, they reinstated and modified
the “old” Hungarian laws. Finally, and perhaps most importantly, they acknowledged that some of the Austrian legal norms should stay in effect for the sake of
legal certainty (like the one introducing the land registry of the Urbarial Patent of
1853 that settled the legal relations between the noblemen and their former serfs).
These rules also stated that some parts of the Austrian Civil Code would remain
in effect – especially the ones that were necessary with the adoption of the land
registry. Due to its broad phrasing, this provision became a source of controversy
for the next decades60.
Following the issuance of the Commission’s proposal, a Committee was
established by the House of Representatives, which proposed to accept these provisional rules without changes. After a debate, the representatives adopted it, as
did the House of Lords61. A few days later, the Hungarian Royal Curia ordered
the courts to base their rulings on the said rules62.

THE INFLUENCE OF AUSTRIAN LAWS IN HUNGARY
AFTER 1861
On 23 July 1861, the old Hungarian Laws were reinstated by the Provisional
Judicial Rules. Any legal relation that had originated after this moment was going
to be ruled on the basis of the Hungarian laws. Still, the presence of the Austrian
laws remained much stronger in the judicial practice. Essentially, the Hungarian courts differentiated between two types of cases. Where the legal relation in
question occurred before July 1861, those were adjudicated based on the Austrian
Civil Code because the Provisional Judicial Rules had no retrospective effect63.
In Martyn Rady’s wording: Provisional Judicial Regulations. Ibidem, p. 228.
See G. Ráth, Az országbírói…, p. 207.
60
See A. Meszer, Országbírói Értekezlet (21. és 156. §§) és az Osztrák Polgári Törvénykönyv
[Conference of the Justice of the Realm (§§ 21 and 145) and the Austrian Civil Code], Budapest
1897, p. 10-16.
61
B. Mezey, Horvát Boldizsár az 1861-es országgyűlésen [Boldizsár Horvát in the Parliament of 1861], „Jogtörténeti Szemle” 2007, issue 1, p. 24.
62
B. Mezey, Magyar jogtörténet [Hungarian Legal History], Budapest 2007, p. 159.
63
B. Mezey, Horvát Boldizsár az Országbírói…, p. 35.
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In every other case, the provisions of the code were referred only through previous verdicts64. The provisional rules did not forbid the implementation of certain
provisions of the ABGB. For example, the Austrian code’s rules on declaring
someone legally dead remained in force until 1868 and those on adoption until
187765. In the absence of the Hungarian Civil Code, the judicial practice relied on
the Austrian Code in tort law cases until the end of the 19th century. Furthermore,
the key features of the Austrian land registry rules remained in force even in the
20th century. As a consequence, many Austrian legal norms remained in force
basically as customs, thanks to the judges, who based their decisions on the Austrian Civil Code, when they could not find any applicable laws.

CONCLUSION
Between 1848 and 1867, the Hungarian legal system was profoundly altered.
At the beginning, the April Laws outlined the grand vision of a civil society, but
the implementation was interrupted abruptly. In the 1850s, the modernization was
realized in many ways through unconstitutional means that profoundly changed
the Hungarian legal culture. In 1860, the October Diploma showed another path
for the Habsburg Empire but neither Hungary, nor the dynasty was truly ready
for a compromise. In 1861, without a proper legislative body, the members of the
judicial conference could only choose between the imposed Austrian laws and the
outdated Hungarian customs. After the Austrian-Hungarian Compromise of 1867,
the situation changed. The reinstatement of the Hungarian Constitution as a whole
enabled the Parliament to perform its legislative duties66. After that, a new period
began in the Hungarian legal history when the lawmakers became truly open to
the idea of adopting foreign methods67. In the 1870s, the basic requirement for
every codifier was to be fluent in several languages so they would be able to compare the legal institutions in as many European countries as possible68. Their job
became to find the most progressive solutions and implement them in the Hungarian legal system. In this decade alone, the Parliament adopted a criminal and
L. Vékás L. quotes K. Szladits, A magyar magánjog I. [Hungarian Private Law I], Budapest 1941, p. 95.
65
Ibidem.
66
M. Rady, Customary Law…, p. 230-231.
67
B. Mezey, Egy jogászkarrier a 19. században. (Csemegi Károly 1826-1899) [The career of
a lawyer in the 19th Century], (in:) A Praxistól a kodifikációig. Csemegi Károly emlékére (18261899) [From Legal Practice to Cofidication: In Memory of Károly Csemegi (1826-1899)], Budapest
2001, p. 20.
68
B. Mezey, Egy jogászkarrier…, p. 18.
64
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a commercial code69. Both of them were deeply influenced by the contemporary
German legal thinking70. Therefore, the influence of the Austrian laws lessened
over the next decades. However, without a comprehensive civil code, the ABGB
deeply influenced the Hungarian legal culture even if it was in force for less than
ten years.
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Summary
A few months before the suppression of the Hungarian Revolution in August 1849,
Emperor Franz Joseph issued the Constitution of Olmütz, which suspended the Hungarian
constitutional order. After 1850, the Viennese Government aimed to unify the legal system
in the whole empire, and as part of the process, many Austrian legal norms were imposed
by royal decrees upon the Hungarian territories. This led to fundamental changes in the
country’s legal system (the customary law as “law in action” took precedence up until
1848), even though it happened unconstitutionally.
The worsening state of affairs and the defeat in the Austro-Sardinian War led the
Emperor to promulgate a new constitution which became known as the October Diploma
in 1860. Accordingly, Hungary regained its former constitutional status, but Franz
Joseph ordered the newly reinstated chief justice to assemble a council that should debate
over the most pressing issues regarding the administration of justice. There, the most
influential lawyers proposed that the Hungarian laws shall be restored – albeit with
several compromises. Most members agreed that an absolute and immediate repeal of
every Austrian legal norm would certainly violate the rights of the citizens. Therefore,
even though this committee did not accept the validity of these laws, the majority of
its members argued that some of them must remain in effect until the Parliament will
reconvene.
Consequently, the Austrian legal norms as “law in books” deeply influenced the “law
in action” in Hungary for the years to come.
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SEARCHING FOR NATIONAL COMPONENTS
IN BUILDING OUR OWN LEGAL CULTURE:
THE DEBATE ON THE LEGAL SITUATION
OF WOMEN IN INTERWAR POLAND1

The issue of national tradition, of creating a native, Polish system of law,
searching for our own legal identity, was discussed particularly heatedly during
the period of extensive codification works conducted in the constitutional Kingdom of Poland, and then after regaining independence in the interwar period. The
discussion was all the more heated since these concepts, somewhat blurry, were
to be implemented at the same time as modernization of the existing system of
law – modernization postulates, obviously, being understood differently in each
of the above mentioned periods.
Without repeating Piotr Pomianowski’s analysis of the hazy concepts of
“nation” and “national laws”, well-illustrated with numerous examples and definitions, his general conclusion merits a mention. He established that the adjective
“national”, applied in relation to law during the 19th-century legislative process
in the area of civil law, meant law appropriate for our nation, compliant with
world-views widely held by Poles, and written down in the Polish language2. He
was able to discover that the attempts made at the time of works conducted in the
constitutional Kingdom of Poland, aiming to adjust legislation to the mentality
of Poles, did not consist in restoring pre-partition norms, but rather in scanning
foreign legislations in effect in the Polish territories (not only in the Kingdom of
Poland) for regulations similar to the old Polish law or matching the beliefs held
1
This publication was prepared as part of the project “Between modernisation and national
character. Ideology and axiology of Polish private law makers in 20th century” financed by National Science Centre (Narodowe Centrum Nauki, NCN), fund No. 2016/21/B/HS5/03221.
2
P. Pomianowski, Postulat narodowego charakteru prawa w pracach kodyfikacyjnych doby
Królestwa Kongresowego [Postulate of National Character of Law in Codification Works of Congress Poland], “Czasopismo Prawno-Historyczne” 2019, forthcoming. See also the bibliography
in this publication.
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widely in the Polish society. Thus, creation of national law in the Kingdom of
Poland consisted rather in reaching for foreign models that were in line with the
local expectations and relatively coherent with our tradition, rather than bringing
old norms back to life3.
The question remains whether a similar phenomenon occurred during the legislative works conducted in the interwar period in relation to the legal situation
of women.
Women were discriminated against in each of the inherited legal orders, but
their situation, the framework of which was set by the French Civil Code of 1804,
was the worst in the territories of the former Kingdom of Poland4. As emphasized by Zygmunt Seyda, a lawyer and deputy of the Popular National Union
(Związek Ludowo-Narodowy), during the debate on the Act to amend the civil law
effective in the former Congress Poland and concerning women’s rights:
Honorable Members! The civil law in effect in the former Congress Poland contains a number of outdated, frequently simply ridiculous provisions that violate the
equality of women’s rights. Allow me to cite Art. 78 of the Civil Code of the former
Kingdom of Poland, which stipulates that only men may act as witnesses to deeds
Cf. M. Gałędek, A. Klimaszewska, A Controversial Transplant? The Debate on the Adaptation of the Napoleonic Code on Polish Territories in the Early Nineteenth Century, “Journal of
Civil Law Studies” 2018, Vol. 11, issue 2, pp. 269-298.
4
The critical opinion on the provisions of the Napoleonic Code in this regard is widespread
and firmly established. As B. C. Smith wrote, for example: “The Napoleonic Code inﬂuenced
many legal systems in Europe and the New World and set the terms for the treatment of women
on a widespread basis. Establishing male power by transferring autonomy and economic goods
from women to men, the Code organized sexes roles for more than a century (…). The codiﬁers
were looking at nature in two ways. In theorizing about men alone, nature was redolent of abstract
rights. As far as women were concerned, however, nature became empirical in that women had
less physical stature than men. Although short men were equal to tall men, women were simply
smaller than men and thus were unequal (…). By the time the Napoleonic Code went into effect,
little remained of liberal revolutionary programs for women except the provisions for equal inheritance by sisters and brothers. The Code cleared the way for the rule of property and for individual
triumph. It ushered in an age of mobility, marked by the rise of the energetic and heroic. The Code
gave women little room for that kind of acquisitiveness or for heroism. Instead, women’s realm was
to encompass virtue, reproduction, and family”, B.C. Smith, Changing Lives: Women in European
History Since 1700, Lexington 1989, pp. 121-122. See also M. Riot-Sarcey, Histoire du féminisme,
Paris 2002, pp. 24-26. Women’s “perpetual minority” in the legal context limited them in almost
every sphere. Cf. S. Kowalska-Glikman, Kobiety w procesie przemian społecznych w Królestwie
Polskim w XIX wieku [Women in the Process of Social Transformation in the 19th-century Kingdom of Poland], (in:) A. Żarnowska, A. Szwarc (eds.), Kobieta i społeczeństwo na ziemiach polskich w XIX wieku [Women and Society in the Polish Territories in the 19th Century], Warszawa
1990, pp. 10–15; R. Sieder, Ehe, Fortpﬂanzung und Sexualität, (in:) M. Mitterauer, R. Sieder (eds.),
Vom Patriarchat zur Partnerschaft. Zum Strukturwandel der Familie, München 1991, pp. 162-168;
M. Gałędek, A. Klimaszewska, ‘Crippled Equality’: the Act of 1 July 1921 on Civil Rights for
Women in Poland, “Acta Poloniae Historica” 2016, Vol. 113, pp. 235-238.
3
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concerning civil status. Art. 182 of the same code stipulates that a wife cannot appear
before a court without the authorization of her husband, even if she is a public merchant and even if the case concerns property under her own administration. Art. 1124
puts women in the same position as underage and incapacitated persons, as incapable
of entering into contracts5.

The following epithets recurred: “funny, ridiculous provisions, contrary to
the spirit of the time, restricting women’s right”6, “outdated and ridiculous”7.
As Gabriela Balicka, a member of the already mentioned right-wing party
from Cracow8 noted, the fundamental problems faced by advocates of the equality of women’s rights: 1) the fact that “even as concerns people who are sympathetic with women’s rights were: (...) we are (...) dealing with lawyers, for whom
principles are important, so important in fact that they often prevail over the interests of real people, real groups who feel deprived of their rights”, 2) lack of interest in this topic in Polish society9, 3) viewing the issues of legal discrimination of
women from the perspective of maintaining the existing power status of the males
and their property-related entitlements10.
On the one hand, the existing situation and the normative picture was blamed
on the nature of the borrowed from or imposed by other legal orders, as they stipulated the legal restrictions concerning women. As Adolf Suligowski, advocate
and University of Warsaw professor, emphasized:
5
„Wysoka Izbo! Prawo cywilne, obowiązujące w b. Królestwie Kongresowem, zawiera szereg przepisów przestarzałych, często wprost śmiesznie działających, a naruszających równouprawnienie kobiet. Przytoczę np. artykuł 78 Kodeksu Cywilnego b. Królestwa Polskiego, który
opiewa, że przy aktach stanu cywilnego mogą być świadkami tylko mężczyźni. Art. 182 tego
kodeksu opiewa, że żona nie może stawać przed sądem bez upoważnienia męża, chociażby się
trudniła kupiectwem publicznie i chociażby sprawa tyczyła się majątku, pozostającego pod jej
własną administracją. Art. 1124 traktuje kobietę na równi z małoletnimi i bezwłasnowolnymi
jako niezdolną do zawierania umów”. Dyskusja nad Ustawą o zmianie przepisów obowiązującego
w b. Królestwie Kongresowym prawa cywilnego, dotyczącego praw kobiet [Discussion on the Act
to amend the civil law effective in the former Congress Kingdom and concerning women’s rights],
(in:) Sprawozdanie stenograficzne z 239 posiedzenia Sejmu Ustawodawczego z dnia 1 lipca 1921 r.
[Stenography report from the 239th session of the Legislative Sejm dated 1 July 1921], p. 8.
6
Ibidem, p. 9.
7
Ibidem, p. 15.
8
M. Kondracka, Parlamentarzystki w Sejmie Ustawodawczym – między porozumieniem
a niezgodą [Female Deputies in the Legislative Sejm: Between Agreement and Dissent], (in:)
M. Nietyksza et al. (eds.), Społeczeństwo w dobie przemian. Wiek XIX i XX [Society in Times of
Transformation. The 19th and 20th centuries], Warszawa 2003, p. 162. The attitude of Polish nationalists towards the issue of women’s rights is discussed in: J. Kurczewska, Der frühe polnische
Nationalismus und die Frauenthematik, (in:) S. Kemlein (ed.), Geschlecht und Nationalismus in
Mittel- und Osteuropa 1848-1918, Osnabrück 2000, pp. 60–76.
9
The discussion on women’s issues was frequently interrupted by debates on other matters.
Cf. Sprawozdanie stenograficzne…, pp. 8-34.
10
Ibidem, pp. 12-13.
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These provisions were transferred in an unchanged form from the Napoleonic Code
to the code of the former Kingdom of Poland. Already at the time of drafting the Napoleonic Code these provisions ignited doubts. One of the members of the erstwhile
legislative body asked, during deliberation on them in Paris, about the purpose of
these provisions. The First Consul, present at the session, responded: L’ange l’a dit
à Adam et Eve – an Angel said so to Adam and Eve. And these words finally settled
the matter11.

Thus, Suligowski directly pointed to the French tradition in this respect.
The Constitution of 17 March 1921 confirmed the equality of rights of all
citizens before the law in Art. 96. Adjustments to the “demands of contemporary
civilization”12 were the declared objective of the Codification Commission, and
the postulate to modernize the legal situation of women was emphasized and
repeated constantly:
It seems that there were some reasons [behind the restriction of women’s rights]
stemming from the relations of those times – Suligowski added. – In the early 19th
century, women did not have the education that they have today; their schooling did
not go beyond the elementary stages. This has fundamentally changed. Over the
course of the 19th century, we have been striving to educate women. They were first
admitted to study at universities, now they are also allowed to hold offices, and it is
a matter of necessary justice for us, in this march of social progress, that has taken
place with great force and to a great extent, to do away in the territories of the former
Congress Poland with those provisions that run contrary to the actual state of things
and the actual needs13.

„Te przepisy żywcem przeszły z Kodeksu Napoleona do kodeksu b. Królestwa Polskiego. Gdy kodeks Napoleona był układany, już wtedy budziły się wątpliwości, czy przepisy te są
słuszne. Podczas deliberacji nad temi przepisami jeden z członków ówczesnego ciała prawodawczego w Paryżu zapytał, czem się dają usprawiedliwić te przepisy. Obecny wtedy na posiedzeniu
pierwszy Konsul powiedział: „L’ange l’a dit à Adam et Eve” – Anioł to powiedział Adamowi
i Ewie. I te słowa ostatecznie w sprawie zadecydowały”. Ibidem, p. 24.
12
C. Kraft, Równość i nierówności w II Rzeczypospolitej. Prawo małżeńskie w dyskursie publicznym na przełomie lat dwudziestych i trzydziestych [Equality and Inequalities in the Second
Republic of Poland: Marital Law in Public Discourse in the Late 1920s and Early 1930s], (in:)
A. Żarnowska, A. Szwarc (eds.), Kobieta i małżeństwo. Społeczno-kulturowe aspekty seksualności.
Wiek XIX i XX [Women and Marriage. Sociocultural Aspects of Sexuality. The 19th and 20th centuries], Warszawa 2004, p. 312.
13
„Zdaje się, że były pewne powody, wynikające z ówczesnych stosunków. Kobiety na początku
XIX wieku nie posiadały tego wykształcenia, które posiadają dziś, ówczesne wykształcenie kobiet mało przekraczało zakres wykształcenia elementarnego. Te stosunki z gruntu się zmieniły.
W ciągu XIX wieku dążyliśmy do kształcenia kobiet i doszło do tego, że były one dopuszczane
do wyższych uczelni, a teraz są dopuszczane i do urzędów i rzeczą koniecznej sprawiedliwości,
aby w tym pochodzie rozwoju społecznego, który się dokonał w tej mierze z wielką siłą, znieść
i usunąć na terenie b. Kongresówki te przepisy, które znajdują się w niezgodzie z istotnym stanem
rzeczy i z istotnemi potrzebami”. Sprawozdanie stenograficzne…, p. 24.
11
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Despite all this, the discussion about women’s rights was still held at the level
of biological differences. Suligowski stated that: “The father (...) lives more in the
external world, while the woman, by the very nature of things, is, and will still
have to be, more devoted to home duties”14. The discussion concerning works on
marital law also stayed within the confines of biological arguments.
How, then, was national tradition or national identity understood within this
area? Some cited the lack of any Polish tradition, as “there are different provisions related to this issue in the various districts of Poland”15. Others, like Balicka,
invoked the mythical, vague Polish tradition: “We do not intend to break up the
family; we rather want to imbue the family with dignity and nobility that it should
have and that it has always had in Poland”16.
Generally, the use of the notion of “tradition” was very blurry, and even though
it was the leitmotif of the discussion, the lack of a precise definition was exploited
as a way to make it a blanket term for justifying any opinion. For example, in his
address, the Minister of Justice Bronisław Sobolewski even pointed out different,
mutually contradictory, versions of it – one, manifested by the dominant role of
women within the family, and another, based on the dominant role of the father:
I also have to take a negative stance as regards the motion by Ms. Balicka concerning who is to have the deciding voice when a conflict arises between parents in relation to the exercise of parental authority. Without a doubt, the role of women within
families is dominant in our country, and this high position that Polish women occupy
in families, as mentioned by Ms. Balicka, is undisputed. Yet, this position emerged
and exists besides the innocent Art. 33717, and I call it “innocent” because it does
not arise any disputes in life. It seems to me, however, that getting rid of this provision now would probably be against the will of broad masses, especially rural ones,
14
„(…)ojciec (…) żyje więcej w świecie zewnętrznym, podczas, gdy kobieta z natury rzeczy
jest oddana i będzie nadal musiała być oddana obowiązkom domowym”. Ibidem, p. 25.
15
„(…) w różnych dzielnicach Polski obowiązują w tej mierze różne przepisy”. Ibidem, p. 24.
16
„Nie idzie nam bynajmniej o rozbijanie rodziny, lecz o to, ażeby rodzinie dać cechę tej
godności i tej szlachetności, jaką ona mieć powinna i jaką miała zawsze w Polsce”. Ibidem, p. 13.
17
Art. 337 of the Civil Code of the Kingdom of Poland: “During marriage, both parents exercise parental custody, but in the event of difference of opinions, the father’s will shall prevail”.
J. Walewski, Kodeks cywilny Królestwa Polskiego (prawo z r. 1825). Objaśniony motywami do
prawa i jurysprudencyą. Ks. 1 [Civil Code of the Kingdom of Poland (From 1825). With Explanation of the Motives and Jurisprudence, Book 1], Warszawa 1872, p. 134. This article was a reference to Art. 373 of the French Civil Code, pursuant to which “The father alone exercises this control [over children] during marriage”. Transl. after: G. Spence, The Code Napoleon; or the French
Civil Code, literally translated from the original and official edition, published at Paris in 1804,
London 1827, p. 103. Balicka at first proposed that the differences in parents’ opinions be settled by
a family council, but when this idea was rejected by the Legal Commission, she called for a modification of Art. 337 of the Civil Code so as to give the mother the deciding power. In her opinion
this would be justified by the role society ascribed to women within family. Cf. Sprawozdanie
stenograficzne…, pp. 13-14.
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against the position occupied within the family by the father, as the one who provides
for the family’s livelihood18.

The issue of “tradition” was also mentioned as an obstacle to the modernization of social relations:
The Legal Commission has come to the conclusion that this issue, which has been
a sensitive one for centuries and which has modelled certain social relations, cannot
be tackled with a single blow, without the proper preparation19.

Here we reach the clou of the problem, noted also by Claudia Kraft: the Polish
legislator (i.e. both members of the Codification Commission and deputies) did
not think it their task to affect social transformation by way of laying down laws.
The law, in their opinion, could not make people better or worse; it only offered
the frameworks for a successful human coexistence20.
As emphasized in the Principles for the Draft of Marital Law (Zasady projektu
prawa małżeńskiego), adopted by the Codification Commission on 28 May 1929:
This is why the law, while staying within its proper boundaries of organizing marriage as a social institution, must build it in line with the findings of modern science
of law and with an understanding of the internal social content that is to be fit into
the frameworks of this institution, expressing the collective awareness of this society
that the law is to govern. This internal social content that the law is to put into institutional frameworks of marriage lies in the main principles that underpin the legal
construction of any given community (…)21.
„Również negatywne stanowisko muszę zająć co do wniosku p. Balickiej, co do tego, kto
ma mieć głos decydujący w tym wypadku, gdy między rodzicami wynika spór na gruncie wykonywania władzy rodzicielskiej. Bez kwestii rola kobiety w rodzinie stała się u nas dominująca
i to wysokie stanowisko, które kobieta Polka w rodzinie zajęła, o którem mówiła p. Balicka, jest
bezsprzeczne, ale ono powstało i istnieje obok istnienia tego rzeczywiście niewinnego art. 337,
powiadam “niewinnego” dlatego, że jednakże on żadnych sporów w życiu nie wywołuje. Natomiast zdaje mi się, że skreślenie w obecnej chwili tego przepisu byłoby może niezgodne z opinią
szerokich warstw, zwłaszcza gdy chodzi o wieś, sprzeczne ze stanowiskiem, które jednakże ojciec
zajmuje w rodzinie, jako ten, który dostarcza środków do życia”. Ibidem, p. 26.
19
„Komisja Prawnicza doszła do wniosku, że tej kwestii, która od stuleci jest drażliwą
i ułożyła pewne stosunki społeczne, przeciąć za jednym zamachem bez należytego przygotowania
nie można”. Ibidem, p. 28.
20
Cf. Zasady projektu prawa małżeńskiego uchwalonego przez Komisję Kodyfikacyjną w dniu
28 maja 1929 r. Opracował główny referent projektu Prof. Karol Lutostański [Principles for the
Draft of Marital Law Adopted by the Codification Commission on 28 May 1929. Elaborated by the
Main Rapporteur of the Draft, Professor Karol Lutostański]. Komisja Kodyfikacyjna. Podeskcja
1 Prawa Cywilnego, t. 1, z. 3 [Codification Commission of the Republic of Poland: Subsection 1
of Civil Law, Vol. 1, fasc. 3], Warszawa 1931, p. 35 et seqq.; C. Kraft, Równość i nierówności…,
pp. 318-319.
21
„Dlatego też prawo, pozostając we właściwych mu granicach organizowania małżeństwa,
jako ustroju społecznego, musi go budować zgodnie z wynikami współczesnej nauki prawa, oraz
z wyczuciem wewnętrznej treści społecznej, która ma być w ten ustrój ujęta, a stanowiącej wy18
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Thus, the development of legal science could not invalidate the model that had
consolidated in the society.
The problem with understanding the role of law was visible during the course
of Sejm sessions: “Can this issue be resolved with a single stroke of the pen?” –
Adam Franciszek Mieczkowski asked22. Zygmunt Seyda, in turn, spoke against
the amendments proposed by his party colleague:
[I am] against the motion of Ms Balicka, simply because she wants to implement
a fundamental amendment, whose purpose will be to replace the father’s will with
the will of the family council, i.e. to introduce an institution that, pursuant to the
existing laws, does not exist23.

Even though the Codification Commission had some members who viewed
the law as an instrument of shaping reality (which, in this case, was tantamount to
breaking stereotypes and traditional approaches – e.g. Ludwik Domański in the
course of works on marital law), the Commission was far from questioning the
social order based on the assumed dichotomy of the sexes24. Not to mention the
raz zbiorowej świadomości w tem społeczeństwie, dla którego prawa ma obowiązywać. Ta wewnętrzna treść społeczna, którą prawo ma ująć w formy ustrojowe małżeństwa, tkwi w naczelnych
zasadach, na których wspiera się prawna budowa danej społeczności (…)”. Zasady…, pp. 24-25.
22
“Czy tak za jednym pociągnięciem pióra można tę sprawę rozstrzygnąć?”. Sprawozdanie
stenograficzne…, p. 30.
23
„[Jestem] przeciw wnioskowi p. Balickiej dlatego po prostu, że chce wnieść poprawkę
zasadniczą, która dąży do tego, ażeby zamiast woli ojca wprowadzić decyzję rady familijnej, t.j.
wprowadzić instytucję, która wedle obowiązujących przepisów dotąd nie istnieje.”; Ibidem, p. 31.
24
On the one hand, it was asserted that “this draft fully materializes the principle of equality of spouses before the law in respect of their duties toward the marriage and responsibility for
the marriage toward third parties. The draft does not, in principle, give any advantage to either of
the spouses; in the event of differences of opinions between them, it does not elevate either one
of the spouses to the status of an arbiter or a deciding director just because he is a husband or she
is a wife. Thus, the draft does not address the duties and rights of husband or wife, but rather the
duties and rights of spouses”. (“(…) niniejszy projekt przeprowadza zasadę równości małżonków
wobec prawa w całej pełni zarówno w zakresie ich obowiązków wobec wspólnoty, jak i odpowiedzialnosci za wspólnotę wobec osób trzecich. Projekt nie nadaje zasadniczo żadnemu z małżonków
przewagi, w razie różnicy zdań między małżonkami nie podnosi żadnego z nich do godności
superarbitra lub decydującego kierownika z samego tytułu, że jest mężem lub żoną. W wyniku
tego projekt nie mówi o obowiązkach lub prawach męża albo żony, lecz tylko małżonka”). On
the other hand, “the few exceptions to the foregoing do not quash the principle of equality, as
they are the expression of a certain historically consolidated state of affairs concerning the division of roles in marriages (…). And so, as regards the place of residence, the draft adopts as the
norm that spouses should reside at the place of residence of the husband, but allows the spouses to
agree otherwise, and in the event of a dispute, leaves the decision to the spouse, who is the main
breadwinner in the family (Art. 33), as the interest of the family demands first and foremost that
each of its members adapts to the conditions on which the material existence of the family hinges
(…). Similarly, as concerns running the home – pursuant to the draft, it is up to the wife, but the
spouses can agree otherwise. Entrusting the task of running the home to the wife is both a right
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fact that such attitudes were absolutely not presented in the Sejm, not even by the
member of the National Women’s Organization (Narodowa Organizacja Kobiet),
deputy Gabriela Balicka25.
Very telling as regards this issue were the opinions of women and women’s
organizations close to the ruling circles26. The Women’s Civic Work Association (Związek Pracy Obywatelskiej Kobiet), whose activities “are most intimately
connected to the (…) time of struggle for independence”27, concentrated on the
popularization of Polish women’s “high level of understanding of civil duties”28,
its most fundamental task being “spreading and deepening of the idea of Polish
statehood”29. Sylwia Bujak-Boguska30, lawyer and activist of the Political Club of
Progressive Women (Klub Polityczny Kobiet Postępowych)31, evaluated the mariand a duty. The wife can pursue her rights if the husband impedes her proper fulfillment of these
duties, especially if he unjustifiably withholds the share of money for expenses attributable to him.
On the other hand, the wife’s duties entitle the husband to demand that she fulfills her obligations
toward their union”. (“(…) nieliczne co do tego wyjątki nie nieweczą zasady równości, są bowiem wyrazem pewnego historycznie wyrobionego stanu faktycznego podziału ról w małżeństwie
między małżonkami. (…) I tak, w przedmiocie zamieszkania małżonków projekt, przyjmując za
normę, że jest ono w miejscu zamieszkania męża, pozwala małżonkom umówić się inaczej, a w
razie sporu decyzję oddaje w ręce małżonka, który ponosi główny koszt utrzymania rodziny (art.
33), bowiem interes rodziny wymaga przystosowania się każdego z jej członków do warunków,
od których przedewszystkiem zależy jej materjalny byt. (…) Podobnież co do zarządu gospodarstwem domowem – należy on, według projektu, do żony, jednak małżonkowie mogą się co do tego
umówic inaczej. Przyznanie żonie zarządu jest prawem i obowiązkiem zarazem. Może ich żona
dochodzić, gdyby jej w ich wykonaniu stawiał mąż przeszkody, w szczególności, gdyby wbrew
swej możności, nie dawał jej potrzebnych na gospodarstwo zasobów pieniężnych, na jego udział
w wydatkach przypadających. Z drugiej strony, obowiązek żony rodzi prawo męża do żądania od
żony, aby obowiązek swój wobec wspólnoty wykonywała”). Projekt…, pp. 38-39.
25
For more about women in the parliament of the Second Republic of Poland, see M. Śliwa,
Kobiety w parlamencie Drugiej Rzeczypospolitej, (in:) A. Żarnowska, A. Szwarc (eds.), Kobieta
i świat polityki w niepodległej Polsce 1918-1939 [Women and the World of Politics in Independent
Poland 1918-1939], Warszawa 1996, pp. 53-69.
26
These issues have also beeen addressed by C. Kraft, Równość i nierówności…, pp. 322-324.
27
Z. Moraczewska, Związek Pracy Obywatelskiej Kobiet [The Women’s Civic Work Association], (in:) Almanach Spraw Kobiecych. Informacje, Postulaty, Zagadnienia. Związek Pracy
Obywatelskiej Kobiet [The Almanach of Women’s Issues. Information, Postulates, Issues. The
Women’s Civic Work Association], Warszawa 1933, p. 9.
28
Ibidem, p. 11.
29
Informacje. Organizacje kobiece w Polsce [Information. Women’s Organizations in
Poland], (in:) Almanach…, p. 228.
30
See also S. Bujak-Boguska, Projekt prawa małżeńskiego uchwalony przez Komisję
Kodyfikacyjną Rzeczypospolitej Polskiej dn. 29 maja 1929 r. [Draft of the Marital Law Adopted
by the Codification Commission on 29 May 1929], Warszawa 1932, p. 3.
31
For more about PCPW, see D. Kałwa, Model kobiety aktywnej na tle sporów
światopoglądowych. Ruch feministyczny w dwudziestoleciu międzywojennym [The Model of an
Active Woman Against the Background of World-View Disputes. The Feminist Movement in the
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tal draft law of 1929 positively, as an expression of the “[legislators’] concern for
the welfare of the Polish State and family”.
Women close to the ruling circles stood apart for their obsession with the
national wellbeing; they demanded equality of rights within the context of the
general good, and not individual good of women, which, according to them,
should always be subject to the state interests. Such an understanding of women’s
role in the Polish society may, however, be deemed as a result of the process of
turning women into citizens, shaped by the experience of partitions and resulting from women’s struggle against the annexing powers, their participation in
the defence of national tradition (commonly understood as the tradition of free
Poland) and the need for them to take over many functions in economic and social
life, caused by the political situation. The role of the “social woman” was forged
in the Polish tradition. It should be emphasized that in the early 20th century, only
small groups of women pressed for equal rights of the sexes, and even those few
who did, did so in connection with hopes for restoration of the Polish state32. The
foregoing explains why the granting of voting rights to women in 1918 did not stir
up too many problems33.
The interwar-period legislative work also occured in the shadow of the Catholic Church, which viewed the idea of law as a lever for social transformation,
especially concerning women’s legal position or marital law, as an attack on the
Polish national identity, which it identified as an anthropological constant34.
To sum up, this review of the most salient attitudes, which definitely does not
exhaust the topic owing to its magnitude, highlights a few fundamental issues.
Primarily, the debate on the equality of women’s rights held in the interwar period
was marked by a strong preponderance of (political) use of the mythical and vague
concepts of “national tradition” or “national identity”. They were applied as blanInterwar Period], (in:) A. Żarnowska, A. Szwarc (eds.), Równe prawa i nierówne szanse. Kobiety
w Polsce międzywojennej [Equal Rights, Unequal Opportunities. Women in Interwar Poland],
Warszawa 2000, pp. 135-154.
32
A. Żarnowska, Prywatna sfera życia rodzinnego i zewnętrzny świat życia publicznego –
bariery i przenikanie (przełom XIX I XX wieku), (in:) A. Żarnowska, A. Szwarc (eds.), Kobieta
i świat polityki. Polska na tle porównawczym w XIX i w początkach XX wieku [Women and the
World of Politics. Poland in Comparative Perspective, 19th and Early 20th Century], Warszawa
1994, pp. 28.
33
C. Kraft, Równość i nierówności…, p. 315.
34
Cf. Ibidem, pp. 324-327; Z.B., Skutki prawa rozwodowego [Effects of the Divorce Law],
„Kurier Warszawski“ 1 XII 1931, issue 329, p. 7; P. Resfortowa, Zamach na sakrament małżeństwa
[Attempt Against the Sacrament of Matrimony], „Gazetka dla Kobiet“ 1926, Vol. V, issue 4; M.
Sopoćko, Rodzina w prawodawstwie na ziemiach polskich. Studium etyczno-prawne [Family in
the Legislation on Polish Territories. An Ethical and Legal Study], Wilno 1926; W. Komarnicki,
Sekularyzacja małżeństwa a konstytucja polska [Secularization of Marriage and the Polish Constitution], “Kurier Warszawski” 1 XI 1931, issue 299, pp. 7-8.
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ket terms for the justification of various opinions and world-views, mainly aiming
to prevent the law from being turned into a tool for the transformation of legal
reality. Similarly, as during the legislative works conducted in the 19th century, it
should be assumed that the term “national” was understood as appropriate for our
nation, and compliant with world-views widely held by Poles. And so, the visions
of the women’s role within family were both “foreign” and “ours” – imposed upon
us, but more or less concurrent with our beliefs. The national liberation struggles,
on the other hand, affected the shaping of a Polish variety of women’s activity in
public life, different from the one that emerged in many Western European countries in the second half of the 19th century. It entailed a clear division of the two
areas of individuals’ activities35. In England, Germany or France, women were
excluded from the public sphere. Thus, the perception of women’s situation in
Polish circumstances was marked by a bipolar attitude: females could be citizens
as long as they worked for the benefit of the state, and remain only women in the
other domains of life.
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Summary
Broad legislative works conducted in interwar Poland and concerning various
branches of law focused, on the one hand, on the uniformization and reform of particular
district systems inherited from the annexing powers, and on the other hand on the idea
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of building a national codification. In that context the programme for modernisation
of socio-economic relationships and the elements derived from foreign legal systems,
rooted in the previous century, were balanced with the values, customs, and specific
features, regarded as native and constituting components of national identity of the
Poles. Against this backdrop, a debate on the legal situation of women was taking place,
of key importance from the perspective of legislative changes of the late 19th and early
20th centuries in other legal systems around the world. Therefore, the objective of this
paper is to analyze its course from the angle of components of Polish national identity,
tradition, and legal culture, defined in broadly understood public debate.
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BANKRUPTCY AND THE PRAETORIAN PLEDGE:
THE LAW OF THE BOOKS AND THE LAW IN ACTION
IN THE EARLY MODERN NETHERLANDS1

VARIATIONS IN THE ROMAN TEXTS
ON THE COLLECTIVIZATION OF CREDITORS
It should hardly be surprising that the narrative of the Dutch law of bankruptcy in the 16-17th centuries should start with the exposition of the history of
ancient Roman legal texts. The concept of the “Roman Dutch law” did not come
from nowhere. The legal scholarship of the 17th century Low Countries was one
of the most Romanized in existence. According to P. Stein, Dutch students of law
were “to be prepared for court practice but they should first be inducted into the
principles of all law”2, and those principles were taken from the Roman text.
Moreover, the idea of “bankruptcy” itself, as will be shown further, did not appear
in the Low Countries “out of nowhere” and its roots are traceable in the Roman
text3.
But which Roman text? The manuscripts of Roman law have a long and complex history. Most of what we know nowadays about Roman law comes from the
single 6th century copy of Justinian’s Digest, Code and Institutes, widely knows
as Littera Pisana (due to the fact that it was “rediscovered” in Pisa in the 11th
century) or Littera Florentina (owing to its forcible removal to Florence in 1406).
This is the most precise version of the Justinianic law at our disposal. In the Middle Ages, only very seldom a direct access to it was allowed to anyone; and every

This article was written as part of the project “Coherence in Law through Legal Scholarship” (CLLS), funded by the ERC Starting Grant No. 714759 and led by Dr. Dave De ruysscher.
2
P. Stein, Roman Law in European History, Cambridge 1999, p. 98.
3
J.Q. Whitman, The Moral Menace of Roman Law and the Making of Commerce: Some
Dutch Evidence, “The Yale Law Journal” 1996, Vol. 105, pp. 1841-1889.
1
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such instance was a big event4. The medieval learned lawyers, on the other hand,
used Littera Bononiensis (or Vulgata) as the standard text; it was probably a copy
of Pisana, made in the 11th or 12th century5. However, it was not a perfect copy.
It demonstrated textual variations in many fragments. The fragments dealing
with collectivization and what we nowadays call “bankruptcy” were no exception. Some variations look as though they were not accidental. It could be that the
divergence was facilitated by the desire to “harmonize” the text of the Corpus
juris, to make it fit with its medieval interpretation.
First, there is a fragment in the Digest, D.42.8.9, describing a debtor who
performs a disposition of property in fraud of his creditors. The remedy for the
creditors was actio Pauliana. The original Roman text of D.42.8.9, contained in
the Littera Pisana, spoke about a debtor whose goods were already seized by his
creditors – “cuius bona possessa sunt”. However, the medieval manuscript of the
Digest, based on the Littera Bononiensis, contained an additional “non” in the
fragment (“possessa non sunt”), which implied that the debtor’s goods were not
yet seized.
The original Justinianic text assumed the need to prove fraud in order to protect the creditors against the dilapidation of the estate by the debtor. The fraudulent intentions of both the debtor and the purchaser from him were to be proved,
irrespective of whether the disposition took place before or after missio in possessionem. The missio in possessionem, performed in respect of the debtor’s goods,
was a public act, which the public in general was expected to know about. It
deprived the debtor of the right to dispose his patrimony, benefitted all creditors of the debtor (at least in certain cases, infra) and “made the condition of all
creditors equal”. Thus, a disposition by the debtor after missio was obviously
“fraudulent”, and anyone who accepted such a disposition knowingly became
the participant of the fraud. Hence the text of D.42.8.9 in its original Justinianic
version. However, the knowledge of the purchaser was required. It was only in
the Justinianic legislation that the “praetorian pledge” (pignus praetorium), created by missio in possessionem, became an efficient device by itself, allowing the
creditor to sue all third possessors of the debtor’s goods6.

One such instance, for example, was reported by Bartolus, when a textual variation was
found among the manuscripts on the wording of the fragment D.20.5.7.2, where some copies read
“nullam”, while others read “ullam”. Bartolus, in his commentary to D.20.5.7.2, claimed to have
arranged access to the original Digest in Pisa and found out that “nullam” was the correct reading.
5
H. Dondorp, E.J.H. Schrage, The Sources of Medieval Learned Law, (in:) J.W. Cairns,
P.J. du Plessis (eds.), The Creation of the Ius Cimmune: From Casus to Regula, Edinburgh 2010,
pp. 13-16.
6
See C.8.21.2.1, which allowed the holder of the “praetorian pledge” to sue third parties,
irrespective of whether he lost possession by his own fault or not.
4
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The medieval interpretation was quite different. First of all, it was in the medieval doctrine that the anti-fraud provisions of the title D.42.8(9) were generalized
under the umbrella of “actio revocatoria”, or “actio Pauliana”. The “fraud” to
be proved was defined as any situation when the debtor, at the time of the alienation, 1) owed more than the value of his estate (insolvency), 2) knew that, and
3) the purchaser also knew that7. If the alienation was lucrative (i.e., gratuitous),
the third element, i.e. the purchaser’s knowledge, was not required8. In addition,
various objective “presumptions” of fraud were developed by the medieval scholars, which took away the need to prove the state of one’s mind. Among them were
the alienation of all goods, the alienation to a blood relative, the secret alienation, the reservation of possession or a usufruct (simulated alienation), etc.9. Actio
Pauliana was not applicable to a payment or a performance of the existing obligation, because the creditor was just claiming what was “his own”; but it applied to
the granting of new pledges for old debts, if the signs of fraud were present10. The
majority opinion was that actio Pauliana had a limitation period of one year after
the fraudulent alienation, but the exact extent of the liability, both within and after
the yearly term, was a confusing matter11.
Moreover, the medieval lawyers restricted the use of actio Pauliana to the
time before the missio in possessionem. Missio in possessionem, for medieval
lawyers, was a landmark event, creating an objective legal state. The missio constituted a collective real right (pignus praetorium) in the debtor’s estate. For this
reason, the creditors could use the more efficient actio hypothecaria, which did
not require a proof of fraudulent intentions. Thus, there was no point in actio
Pauliana after the missio anymore, except to revoke the dispositions performed
before the missio. So, the “knowledge” requirement, mentioned in D.42.8.9, could,
from the medieval perspective, only logically apply to the time before missio; the

Glossa et Bart. ad D.40.9.9-10, D.42.8(9).15. Bartolus de Saxoferrato, Commentaria in Primam Digesti Novi Partem, Venice 1602, pp. 69v, 130v.
8
D.42.8(9).1, D.42.8(9).6.11, C.7.75.5, et ibi Glossa.
9
Bart., D.39.5.15. Bartolus de Saxoferrato, Commentaria…, p. 57.
10
See Gloss to D.42.8(9).6.6-7, 13, 22.
11
The fragments D.42.8.10.24 and C.7.75.6 seemed to contradict each other: the former suggested that actio Pauliana could be used even after the yearly term, in respect of the “debtor’s
assets that got into the defendant’s possession” (“quod ad eum pervenit”), while the latter implied that the yearly term extinguished even that claim. It is no surprise that medieval authors diverged in their interpretation of the law. Bartolus held that onerous deeds were voidable within one
year and lucrative deeds perpetually (Bart., D.42.8.10.24. Commentaria in Primam Digesti Novi
Partem, pp. 130v-131; C.7.75.6. Commentaria in Secundam Codicis Partem, Lyon 1552, p. 108).
According to Baldus, a bona fide purchaser was liable within one year, while a mala fide one was
liable within one year in solidum and perpetually – for “quod ad eum pervenit” (Bald., C.7.75.6 in
VII, VIII, IX, X & XI Codicis Libros Commentaria, Venice 1586, p. 128v).
7
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change of text, in this light, could have been an intentional attempt to establish
“coherence”.
There is another fragment with a divergent text, D.42.8.24, although here the
ratio behind the change is not as straightforward. In the fragment, an underage boy
(with a tutor) accepted the father’s inheritance. Out of the father’s assets, his tutor
made payment to one of the father’s creditors. Afterwards (presumably, reaching
majority), the boy obtained restitutio in integrum and rejected the inheritance. The
defunct’s estate was not sufficient to satisfy all his creditors. A question arose,
whether the creditor who got paid by the tutor was to share the money with other
creditors. The solution proposed by the Roman lawyer is that the debt must be
shared if all the creditors vigilantly pursued the tutor, but the tutor paid to one of
them out of “favour” (“gratification”)12. In addition, at the end of the fragment,
the question is put, whether a difference should be drawn between the situations
when the debtor freely pays to one of the creditors and when one of the creditors
“extorts” the due from the debtor – “(…)An distinguendum est, is optulerit mihi an
ego illi extorserim invite(…)[?]”. The Roman text immediately provides an answer:
“extorting” or pressuring the debtor for payment is acceptable and does not by
itself entail prejudice to other creditors and the obligation to share with them,
because the Civil law is written for the vigilant creditors – “Sed vigilavi, meliorem
meam condicionem feci: ius civile vigilantibus scriptum est(…)”.
It should be noted that the fragment did not approve of extortion in general,
let alone extortion from underage children. The “extortion” in Roman law was
strongly associated with “duress” and could be voidable at the debtor’s instance13.
In this case, however, the payment was made out of the father’s estate, which was
afterwards renounced by the boy; the boy did not suffer any pecuniary harm,
as a result. What this fragment suggests is that, in the relation of creditors visà-vis each other, an excessive pressure for payment, exerted by one of them on
the debtor, is not a “dirty move” in prejudice of others, but a legitimate form of
competition among creditors. In this respect, the fragment stands in line with the
fragments D.42.8.6.6-7 and D.42.8.10.16, which provided that the creditor was
free to pursue and obtain the due from the debtor, even when knowing about his
insolvency. Only after missio in possessionem the creditor became restricted in
that respect, because then he would violate the “equal condition” of the creditors.
The medieval text of D.42.8(9).24, from the Littera Bononiensis, was changed
in a subtle way. At the end, the fragment read: “(…)Distinguendum est, an is
optulerit mihi, an ego illi extorserim invite(…). Sed si vigilavi, meliorem meam
condicionem feci(…)”. What was a question in the Roman text turns into a stateThe negativity of “gratification” of one of the creditors by the debtor may be found in other
fragments of the Digest, namely, in D.42.5.6.
13
See title D.4.2.
12

Studia Iuridica 80.indd 184

2019-09-13 13:17:02

BANKRUPTCY AND THE PRAETORIAN PLEDGE: THE LAW OF THE BOOKS... 185

ment in the medieval text. The distinction between a free payment and an “extortion” is indeed to be drawn, claims the medieval version. The following sentence
instantly clarifies that the creditor can and should be “vigilant” and that “vigilance” by itself is not punishable and gives priority to the creditor, but it is implied
that vigilance should never turn into “extortion” and that the “extorted” payment
must be shared with all other creditors. The Gloss to D.42.8(9).24 follows exactly
this interpretation: the creditor who got paid before others due to either “gratification” or “extortion” cannot get advantage before other creditors, but the creditor
who was simply more “vigilant” can14.
The divergence in the text of D.42.8.24 reflects a difference of approach
between the Roman law as envisioned by the Classical Roman lawyers and its
medieval interpretation. The Roman jurists did not impose strict requirements on
the order of payment by the debtor to the creditors. The debtor and the creditors
were free to settle the debts. The exceptions were when there was a clear fraud
against other creditors (including the situation of “gratification”) or when the missio in possessionem has been performed; but, it seems, even payments after the
missio were invalid rather because they were seen as “fraudulent” (supra). Otherwise, there was no objective order of debt payment and the creditors were given
a “free reign”.
In contrast, both the medieval version of D.42.8(9).24 and the medieval doctrine suggested a strict and objective order of payments, even before the missio.
One creditor could neither receive a “gratification” nor go too far by “extorting” the payment in prejudice of other creditors. He was to compete with other
creditors by being more “vigilant” (e.g., faster) than them in filing and winning
a lawsuit and other legal measures. The debtor could not voluntarily choose whom
to pay to: he had to pay to the secured or privileged creditors first; in the case of
equality, he was to pay to the “first come” creditors. Justinian’s law on inventories, C.6.30.22, providing that the debtor was to pay to the “qui primi veniant
creditores”, was often cited in support of such an objective order of payments15, as
applying to all situations of insolvency16. Medieval authors were drawing elaborate schemes on the competition of creditors before missio in possessionem. For
example, according to Jacobus de Arena (13th century)17, 1) any creditor could
challenge and revoke undue (indebitum) payments by the debtor, 2) a secured or
a privileged creditor could revoke any payments to a creditor of a lower degree,
3) any creditor could revoke a payment made after missio, 4) a payment made
D.42.8(9).24, s.v. “Distinguendum est”, “Extorserim”.
See, e.g., Pau. Castr., C.6.30.22.10 (Paulus de Castro, In Secundam Partem Commentaria,
Lyon 1585, p. 68v).
16
See, e.g., the reference to C.6.30.22 in the Gloss ad D.42.8(9).24, s.v. “Non revocetur”.
17
As quoted by Bartolus (Bart., D.42.8(9).24. Commentaria in Primam Digesti Novi Partem,
Venice 1602, pp. 130v-131).
14

15
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to the creditor who obtained a court sentence could not be revoked by a simple
(unsecured) creditor, 5) a payment out of “gratification” or 6) “extortion” could
be revoked by any creditor18. Thus, the debtor was given little to no freedom in
choosing whom to pay to. Only strict following of the priority (both qualitative
and temporal) of the debts guaranteed the successful settlement of debts.
In general, while the Classical Roman law stressed subjective intentions of the
debtor and creditor as crucial in the issue of concursus causarum, the medieval
doctrine was much more “objectivist” in this respect. This is particularly well visible in the concept of missio in possessionem, which, rather than a specific procedural form of seizure, was perceived here as an abstract legal “state”, affecting the
debtor and the public in general, irrespective of their knowledge and intentions. In
this, missio in possessionem was a prototype of the concept of “bankruptcy”, as it
was developing in the Early Modern age.

MISSIO IN POSSESSIONEM, PIGNUS PRAETORIUM
AND PIGNUS JUDICIALE IN THE MEDIEVAL JURISPRUDENCE
But what was the exact legal effect of missio in possessionem in the Ius Commune, then? This was a very controversial subject, and complicated, too. The
Commentators often proposed diametrically opposite solutions to this problem.
The two main examples here are the accounts of the two most well-known and
influential Commentators of the 14th century: Bartolus de Saxoferrato (1314-1357)
and Baldus de Ubaldis (1327-1400).
The treatment of the subject by Bartolus is found in his commentaries to
D.20.4.10, D.42.1.15.4 and D.42.5.12, as well as to C.7.53.9, C.7.54.2 and C.7.72.9.
He draws a strong distinction between pignus praetorium and pignus captum
causa judicati (often referred to as “pignus judiciale”). According to Bartolus,
pignus judiciale, created during the execution of a sentence in favour of a winning creditor, follows the principle “prior tempore potior jure” (essentially, “first
come – first served”). The first creditor to seize the debtor’s assets by a court
order is preferable to other creditors of the same rank in respect of those assets.
In some cases, e.g., if the creditor sold the seized assets with a preliminary public
proclamation, even those creditors who had hypothecs or privileges over the sold
assets lost their rights and succumbed before the seller19.
See Bart., D.42.8(9).24 (ibidem).
Bart., D.20.5.1 (Commentaria in Secundam Digesti Veteris Partem, Venice 1590, p. 136);
D.42.8(9).9 (Commentaria in Primam Digesti Novi Partem, Venice 1602, p. 129v); C.8.25(26).6
18

19
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Pignus praetorium, on the other hand, was a device used primarily in respect
of a contumacious debtor, against whom a lawsuit was pending. The legal effect
of pignus praetorium was very complicated. Bartolus solved this matter with
a system of subtle distinctions. To put the matters simply, the most important
criterion of distinction was whether the debtor’s estate was sufficient to satisfy
all his debts or not (the criterion of solvency). If the estate was solvent, the principle “prior tempore potior jure” reigned supreme, just as in the case of pignus
judiciale. However, if the estate was insolvent, a contrary principle applied – “uno
immisso omnes immissi” (“one seizes – everyone seizes”). If one creditor obtained
a pignus praetorium in respect of the debtor’s assets, this benefitted all other
creditors existing at the time of seizure. Other creditors could come within a certain term, provide summary proofs of their claims and were treated as if they had
obtained a pignus praetorium simultaneously with the first creditor20. If they were
all simple creditors, they all had an equal standing and an equal and proportionate
right to the debtor’s assets.
Baldus de Ubaldis was dealing with the subject of the effect of missio in possessionem in his commentaries to C.7.53.3, C.7.72 Auth. Et Qui and C.7.72.10,
as well as C.8.17(18).2, C.8.17(18).4(3) and C.8.22(23).1. Unlike Bartolus, he did
not draw a strong distinction between pignus praetorium and pignus judiciale.
Just like Bartolus, he balances between the principles of equality (“uno immisso
omnes immissi”) and temporal priority (“prior tempore potior jure”). However,
he offers different criteria for applying them. According to him, the regime of
mutual standing among the seizing creditors depends mainly on the nature of
claims the creditors have against the debtor. If the creditor has an onerous (for
value) debt claim against the debtor, the seizure of assets that he performs benefits not only himself, but also the creditors who have a similar “title”. By “title”,
Baldus meant a “magisterial title of the obligation”, such as “out of contract”, “out
of delict (tort)”, etc. Thus, “uno immisso omnes immissi” applies in such a case.
On the other hand, the creditors with a different title are not benefitted by that
seizure. They were to file their own separate lawsuits against the debtor and, in
case of his “contumacy” against them, obtain their own judicial decree of seizure.
Another criterion that Baldus proposes is that of a res judicata. If one of the
creditors obtains a definitive court sentence against the debtor, or, alternatively,
a “secundum decretum” on the sale of seized assets, the seizure performed by him
only benefits himself and other creditors who have already obtained their own
court sentences or “secunda decreta” against the debtor. The late-coming sim(Commentaria in Secundam Codicis Partem, Lyon 1552, p. 126). It was different if the imperial
fisc was the creditor (C.7.73.5; D.49.14.19-21).
20
Two years if they lived in the same province, four years if they were from another province
(C.7.72.10).
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ple (unsecured) creditors were “cut off”, in accordance with the principle “prior
tempore potior jure”. In addition, Baldus doubted that “pignus praetorium” could
ever be acquired in respect of completely passive creditors, who did not file any
formal claims.
The distinction between the approaches of Bartolus and Baldus is hard to
summarize. However, a certain pattern is still discernible. While the approach of
Bartolus laid more stress on achieving collective equality of the creditors in the
case insolvency, the approach of Baldus stressed encouraging and rewarding the
vigilant creditors, while punishing the “passive” ones.

MISSIO IN POSSESSIONEM AND COLLECTIVIZATION
OF CREDITORS IN THE 16TH CENTURY LOW COUNTRIES
In the 16th century Low Countries, the legal procedure of attachment of the
debtor’s assets, prevalent in most of the provinces, was quite different from that
of the Ius Commune. The debt litigation in municipal courts was usually preceded
by an extra-judicial21 seizure of the debtor’s goods (thoonpand). Contemporary
lawyers designated such a seizure with the French word arrest22 . The main perceived function of the arrest was to establish the jurisdiction of the particular
local court over the case, by preventing the debtor from carrying away his goods
to another city. Protecting the creditor against fraudulent dispositions was a secondary consideration23. It seems clear that Netherlandish arrest was different from
the Civil law missio in possessionem in terms of the function it performed. Neither the scheme of Bartolus nor that of Baldus was fully applicable here.
Yet, the local practice did not provide answers to the questions surrounding
the rights of individual creditors and their relation with the collective rights of
the creditors. The lawyers had no other choice but to resort to the Civil law to
find those answers. For example, Brabantian lawyer Pieter Peck the Elder (15291589) applies the Ius Commune principles on missio in possessionem to the form
of arrest used in Brabant. His account combines the approaches of Bartolus and
Baldus: on the one hand, a pre-trial arrest benefits all creditors equally, but, on
the other hand, the creditors who fail to join by the moment of the sale of assets
are cut off from competition24.
It was not, however, a pure form of “self-help”, but always involved a local bailiff or another
public official.
22
Peck, Tractatus de iure sistendi, Cologne 1665, c. I, pp. 1-4.
23
Ibidem, c. II, pp. 4-8.
24
Ibidem, c. XL, pp. 202-207.
21

Studia Iuridica 80.indd 188

2019-09-13 13:17:02

BANKRUPTCY AND THE PRAETORIAN PLEDGE: THE LAW OF THE BOOKS... 189

What about the county (and then, the province) of Holland? There are few
sources from the 16th century available. However, those few sources that we have
suggest that the practice in Holland was similar to that described by Peck for
Brabant – a combination of collectivization and encouraging of the creditors’
“vigilance”25. The pre-trial arrest equally benefitted both the arrestor and all
other creditors, in accordance with the “uno immisso omnes immissi” principle;
however, the creditors were to join the arrest before the sale of the debtor’s assets,
otherwise they were cut off.

COLLECTIVIZATION OF CREDITORS IN THE ROMAN DUTCH
“ELEGANT JURISPRUDENCE” OF THE 17TH CENTURY
The late 16th century was the time when Legal Humanism was becoming the
dominant method of legal scholarship and the original Roman text, based on the
Littera Pisana, was being restored. The editions of the original version started
to dominate. While in the 1560 Lyon edition of the Digest D.42.8(9).9 reads as
“possessa non sunt”, the 1581 Lyon edition by G. Rouille drops the “non”; the
1627 edition combines the original version with the medieval Gloss, which makes
the latter look out of place. The Dutch school of “Elegant Jurisprudence” was
mostly of Humanist inspiration26. References to the medieval Ius Commune were
veryrare among the scholars of this school27. The 16th century approach, which
synthesized Bartolus, Baldus, and local practice, was not justifiable in the eyes of
the “Elegant School”.
Another important characteristic of the Roman-Dutch jurisprudence was the
stress on substantive law and a certain neglect of the law of procedure. In this,
they followed the tradition of Hugo Donellus28. The procedural rules, divergent
in various cities and communes across Holland, were only an auxiliary source of
law for the Roman Dutch scholars. For this reason, the issues of collectivization
of creditors and bankruptcy, despite being, strictly speaking, procedural issues,
were treated by the scholars in the context of substantive pignus praetorium or
judiciale: whether a scholar recognized the existence of such pignus in Holland or
25
For example, the 1597 Conrad’s Case, cited by Nieustadt Untriusque Hollandiae, Zelandiae, Frisiaeque Curiae Decisiones, Hague 1667, dec. 79, p. 233, and the 1590s case (or a consilium?), ibidem, dec. 26, p. 171, which both mention the principle “uno immisso omnes immissi”.
26
P. Stein, Roman Law in European History, Cambridge 1999, p. 98.
27
A notable exception was Arnold Vinnius, who did not hesitate from referring to the Ius
Commune sources.
28
P. Stein, Roman Law…
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not, the Civil law doctrine on the creditors’ rights was much more important for
him than the minute details of actual Dutch procedural practice.
The Dutch procedural practice also evolved in the 17th century. For example,
“judicium praelationis” – a special solemn trial, deciding on the distribution of
the sale proceeds among the creditors – becomes a commonplace, with some cities within Holland making it indispensable29. The “first come – first served” principle and the stress on the “fast reaction” of the creditors diminishes. This opens
the way for stronger collective rights of the creditors.
The paradox of the 17th century Roman Dutch scholars was that they, on
the one hand, mostly disregarded the medieval Ius Commune, but, on the other
hand, upheld an essentially medieval interpretation of the Roman text, due to the
stronger protections of the collective rights of the creditors it offered.

GROTIUS
One illustration of such a paradoxical approach is Hugo de Groot (Grotius,
1583-1645) and his Introduction to the Jurisprudence of Holland (first edition in
1620). He considers “void” all alienations made by a “bankrupt”, whereby “the
creditors could be in any manner defrauded”30; by “bankrupts”, he understands
“those who conceal themselves, or abscond, leaving their debts unpaid”31. There
was a precedent for such a provision in the 1540 statute by Charles V32. The statute imposed death penalty on fugitive bankrupts and declared “void” all alienations, made by them. In addition, the statute imposed a harsh punishment on all
those who assisted the bankrupts by concealing their assets or creating simulated,
false, or exaggerated debts: such people were to incur the full burden of the bankrupt’s debts, not limited to the value of the assets they have received from the
bankrupt. It is probable that Grotius was referring to that statute. However, he
does not mention either the death penalty for bankrupts or the liability of malicious accomplices. He treats the inalienability of the bankrupt assets as a purely
private law matter. In that, Grotius seems to be identifying the “bankruptcy” with
the missio in possessionem, in its medieval, specifically, Bartolist understanding
– as one single event, collectivizing the creditors and “freezing” the estate, objectively preventing subsequent alienations by the debtor. Yet, Grotius does not supFor example, Leyden, Stat. Leydens., Art. 197, cited by Van Leeuwen, Censura forensis,
Leiden 1662, IV.9.13, p. 482.
30
Grotius, Introduction to Dutch Jurisprudence, II.5.3, London 1845, p. 86.
31
Ibidem.
32
4 October 1540 Placaard.
29
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port the medieval doctrine in all respects. For example, he does not mention the
pignus praetorium or any other type of real right following from the bankruptcy.
In the next section33, Grotius describes his understanding of the actio Pauliana. He starts by noting that it applies only to alienations made before the bankruptcy, which seems to be another sign of the influence of the medieval text and
doctrine on him: it was the medieval interpretation that actio Pauliana applied to
alienations made before missio, whereas after the missio it was no longer necessary. Furthermore, among the occasions when an actio Pauliana lies, he enumerates the knowledge by the purchaser from the debtor of the debtor’s insolvency.
Such a clear association of insolvency with fraud was a medieval doctrine. He
also mentions the “small value” of the transaction as a ground for actio Pauliana
– something which did not directly follow from the Roman text, but was, on the
other hand, present in the writings of medieval scholars34.
Similarly reminiscent of the medieval approach is Grotius’ attitude to payments made before the bankruptcy. He claims that a debtor who owes more than
he is worth is able, previous to bankruptcy, to make payment to the creditor who
“presses for” (or “demands”) payment35 (Inleidinge, II.5.4; III.39.12). Essentially,
according to Grotius, the debtor must pay first to the most “vigilant” creditor,
who was the first to file a lawsuit or obtain a judgment. This was the approach of
the medieval doctrine, which set up an objective order of payments before missio
(supra).

GROENEWEGEN AND VAN LEEUWEN
The writings of Simon van Groenewegen (1613-1652) and Simon van Leeuwen (1626-1682) illustrate how the scholars used different or even contrary Civil
law constructions in order to achieve an identical outcome – the outcome which
protects the collective equality of the creditors.
Thus, Groenewegen follows the Ius Commune line in distinguishing between
pignus praetorium and pignus judiciale. Pignus praetorium, created by missio in
possessionem pending trial, does not exist in Holland36, while pignus judiciale,
Grotius, Introduction…, II.5.4, p. 87.
Bart., D.42.8(9).10.24-25. Commentaria in Primam Digesti Novi Partem, Venice 1602,
p. 130 – where it is held that a sale for a small price is partially onerous (corresponding to the price)
and partially lucrative (in respect of the value exceeding the price).
35
The original word is “Maners”. Grotius, op. cit., II.5.4, p. 87, III.39.12. p. 457.
36
Groenewegen, Tractatus de legibus abrogatis, Leiden 1649, D.13.7.26.1, p. 156, D.20.4.10,
p. 187, C.8.21(22), p. 674.
33

34
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which is a post-trial attachment of assets, does. At the same time, he holds that
the two “pignora” were, essentially, one and the same institution in the Civil law
and obeyed the same principle: “uno immisso omnes immissi”. They benefitted all
creditors and did not distinguish between the time of seizure37. The same, he held,
applied in Holland. Unlike his Ius Commune predecessors, Groenewegen does
not consider it necessary for the creditors to join in the attachment to get advantage of the pignus judiciale. He suggests that even simple (unsecured) creditors,
who did not make a protestation before the auction, could claim their share in the
sale proceeds before the apparitor distributed the money.
While Groenewegen bestows the pignus judiciale on all creditors, Simon van
Leeuwen rejects it altogether for Holland, although the outcome is almost identical. Neither the arrest pending trial nor the post-trial attachment create any kind
of privilege in Holland; “arresten gheeft gheen preferentie” is quoted as an established maxim of law.38 Until the proceeds of the sold assets are distributed, all
the creditors retain their respective privileges and can forbid, by way of a judicial
arrest, the money from being paid to those with inferior rights – van Leeuwen
cites a 1652 case before the Court of Holland to this effect39.
Despite that, however, Van Leeuwen demonstrates commitment to the Bartolist concept of missio in possessionem as a single event. He, essentially, equates
missio, in this interpretation, with the Dutch bankruptcy. His definition of bankruptcy is much wider than that of Grotius: besides an actual fugitive debtor, it
now includes those “forbidden to alienate their goods as suspected of escape” and
those who declared a bankruptcy at their own initiative (cessio bonorum)40. In all
these situations, Van Leeuwen holds, further alienations by the debtor are invalid.
Van Leeuwen, nevertheless, does not consistently follow the medieval tradition as regards the consequences of missio/bankruptcy. To the contrary, he tries
to rely on the original Justinianic text and Dutch practice. For this reason, in his
text, there is no notion that bankruptcy of the debtor entitles his creditors to use
actio hypothecaria to protect their interests. He rejects pignus praetorium41. Van
Leeuwen’s text suggests that actio Pauliana is the main action to protect the collective interests of the creditors. This action, supposedly, was to be used against
all acquirers who knew about the actual or upcoming bankruptcy of the debtor.
Such a peculiar combination of approaches from both the original Roman text
and the traditional medieval doctrine forces Van Leeuwen to draw a distinction
37
Ibidem, D.20.4.10, p. 187, C.8.17.2, which seemed to contradict his position, he dismisses as
“useless” in his time.
38
Van Leeuwen, Censura forensis, Leiden 1662, IV.9.13, p. 482, IV.10.5, p. 484.
39
The case was that of Albert Heerman, decided on 27 Febr 1652, Van Leeuwen, Censura…,
IV.9.13, p. 482.
40
Ibidem, II.12.9-10, pp. 157-158.
41
Ibidem, IV.9.13, p. 482.
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between pecuniary payments and specific performances by an insolvent debtor.
On the one hand, unlike Grotius (supra), he affirms that a payment of a pecuniary debt, made before the bankruptcy to one of the creditors, is valid and secure,
irrespective whether the creditor pressed for payment or not and whether he knew
about the upcoming bankruptcy or not42.
On the other hand, non-pecuniary performances, assignations (“transporta”)
and pledges, receive a different treatment from Van Leeuwen. He says that “cessiones”, “transporta” and “pignoris capiones” made before the bankruptcy may
be revoked by way of actio Pauliana. He contends that this matter was “confused” in Holland by virtue of a “custom of certain merchants”43 and that several
years previously such assignations were approved by the Court of Holland. Van
Leeuwen, however, denounces this practice.
The problem with his approach is that actio Pauliana may be used not only
against pledges and assignations granted by the debtor voluntarily, but also
against “judicial pledges”, captured by the creditor as part of execution proceedings. This is paradoxical, because the creditor is punished for performing a perfectly legal and natural operation – enforcing his rights. A creditor who knows or
suspects of the upcoming bankruptcy, being too slow to convert his seizure into
money before the bankruptcy, may be declared “fraudulent” and lose everything,
as a result. It is unclear if van Leeuwen fully understood all the consequences
of his interpretation. In Censura, IV.9.13 and IV.11.1,44 he admits that a judge
may create a pignus judiciale in favour of the creditor, if expressly provides so in
the decision. This could be a sign that he actually recognized the importance of
rewarding “vigilant” creditors, mitigating his “pro-equality” stance.

VOET
Johannes Voet (1647-1704) is an example of a legal author who does not hesitate to use, essentially, medieval legal concepts. Unlike many of his predecessors,
he does not shy away from employing the terms “pignus praetorium”, “pignus
judiciale” and “missio in possessionem” and directly applying them to Holland.
Yet, he disguises them as the concepts of the original “Roman” (Justinianic) text.
As to pignus praetorium, Voet is ambivalent. He recognizes that bankruptcy in Holland creates a pignus praetorium45. At the same time, he denies that
Ibidem, II.12.10, § 2, p. 157.
He literally says: “impravata quasi mercatorum quorundam consuetudine”.
44
Van Leeuwen, Censura…, p. 488.
45
Voet, Commentarius ad Pandectas, Vol. IV, Paris 1829, D.42.8, XII, p. 218.
42
43
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a pre-trial arrest or detention gives rise to the pignus praetorium46 . On the other
hand, Voet accepts pignus judiciale and, contrary to Groenewegen and Van Leeuwen, considers the first post-sentence seizer of the debtor’s assets to be privileged
before subsequent unsecured seizers47. In this, Voet seems to take a step back
from the principle of collective equality of creditors, but in reality he is simply
fixing the problem with the account of van Leeuwen, which discouraged the vigilant creditors (supra). The approach of Voet seems to be inspired not by the actual
Dutch practice, but rather by the wish to harmonize the doctrine.
It is in respect of the consequences of bankruptcy that Voet demonstrates the
strongest influence of the medieval tradition. Even more straightforwardly than
Grotius or Van Leeuwen, Voet identifies missio in possessionem with the appointment of a curator in Holland, while the missio itself is defined in the “Bartolist”
way – as an objective legal state, “freezing” the debtor’s assets. He directly claims
that missio gives rise to a pignus praetorium, which benefits all existing creditors
and makes further dispositions by the debtor invalid48. Such dispositions may
be revoked not by an actio Pauliana, but by what Voet calls “actio rescissoria”,
which he considers a form of a hypothecary action, protecting pignus praetorium.
Similarly to actio Pauliana, this “actio rescissoria” is “praetorian” and thus is
available within a year (annus utilis) after the distraction of the estate49. Voet
invents this new action, because there was no sufficient ground in the Digest
and only an implicit indication in the Code50 that a regular hypothecary action
could be used to protect pignus praetorium. In order to avoid referring directly
to the medieval sources, Voet has to “reinterpret” the Institutes, Inst.IV.6.6, in
an original way. According to Voet, Inst.IV.6.6 “created” this new “actio rescissoria”, serving to revoke fraudulent dispositions made by the debtor after missio
in possessionem51.
Unlike Van Leeuwen, Voet makes the defense of the collective rights of creditors against fraud dependent not on the subjective intentions, but on the objective
criteria. He denies the distinction between money payments and in specie assignations, settlements and pledges. The creditor’s knowledge about the debtor’s
insolvency does not, by itself, constitute “fraud”52. A payment or an assignation
is only fraudulent if either made after the missio or made to one among several
equally vigilant creditors by way of “gratification”; in this, Voet is closer to the
original Roman approach, where knowledge of insolvency did not by itself constiIbidem, Vol. I, D.2.4, LXIV, p. 177.
Ibidem, Vol. II, D.20.2, XXXII, p. 422.
48
Ibidem, Vol. IV, D.42.8, XII, p. 218.
49
Ibidem, Vol. IV, D.42.8, XIII, p. 218.
50
I.e., C.8.21.2.
51
Voet, Commentarius…, D.42.8, XII, p. 218.
52
Ibidem, Vol. IV, D.42.8, XVIII, p. 223.
46
47
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tute fraud. He probably reflected the actual Dutch practice better, too, especially
in respect of validity of dispositions made in favour of one of the creditors.

CONCLUSION
The evolution of the attitude of the Dutch “Elegant School” towards the effect
of arrest, bankruptcy, and collectivization demonstrates a much stronger reliance on the legal doctrine rather than the court practice. The interesting revelation, however, is that the doctrine employed by the Roman Dutch legal authors
was often of the medieval origin. The influence of the medieval doctrine did
not diminish, but, to the contrary, became even stronger in the works of Voet,
where the objective real effect of bankruptcy/missio becomes most prominent.
This seems to confirm the observation of P. Stein53, that the methodology of the
“Elegant School” was an amalgam of the medieval mos italicus and the classicist
mos gallicus.
The practical outcome of this Dutch reliance on doctrine is very illustrative in
comparison with the law of the neighbouring Province of Utrecht. In the late 17th
century Utrecht, the “first come – first served” principle still reigned supreme,
while the collectivizing effect of bankruptcy was limited54. The key difference
from Holland was the lesser reliance on doctrine and the stronger attention to the
court practice. In Holland, on the other hand, the dominating position of the “law
of the books” over the “law in action” ensured the strong protection of the collective rights, found in the medieval doctrine.
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Summary.
The article points out at the discrepancy between the different Mss. of the Roman
Justinianic text: Littera Pisana and Littera Bononiensis. The discrepancy entailed that
the doctrine of medieval Ius Commune offered stronger protection of the collective rights
of the creditors, in comparison with the Classical Roman law. The Roman Dutch “Elegant
School”, despite its general reliance on the original Roman sources, already in the writings
of Grotius demonstrated allegiance to the medieval doctrine on the issue of bankruptcy.
The authors of the “Elegant School” continued to prefer the medieval interpretation of
the creditors’ rights and bankruptcy, although Dutch practice was, in many respects,
drastically different from the Ius Commune doctrine. This ensured a strong protection of
creditors in bankruptcy in Dutch law.
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OF ROMAN LAW1

According to the general view of the Romanists, the profession of the jurist
and of the orator seem to delineate the strict boundary2 between a proper, which
means legal, and an improper, which means non-legal attitude towards the knowlThe term “marriage penalty” might be a little misleading. While looking for an inspiration
for a title of this article, I was surprised to discover that in the United States, as a consequence of
a tax reform of 1969, an increased tax burden was introduced for married couples who file a joint
tax return, compared to the single individuals with exactly the same income. The situation where
the change in marital status negatively affects the tax liability is called the “marriage penalty”.
This is, however, the only mention about the tax law in the whole article, since, in the scope of it
the term “marriage penalty” is interpreted more literally and means simply... a marriage. To see
justice done, I refer you to the clarifying article by K. Pomerleau, Understanding the Marriage
Penalty and Marriage Bonus, “Tax Foundation Fiscal Fact” 2015, issue 464, http://taxfoundation.
org/sites/taxfoundation.org/files/docs/TaxFoundation_FF464_0.pdf (visited November 20, 2018).
2
As Przemysław Kubiak convincingly suggests, the origins of the division took their beginning from the reactions to the article by J. Stroux Summum ius summa iniuria, where the author
expressed the opinion that both the jurists and the declaimers were practitioners of the same discipline. The article addresses the issue of the authenticity of sources and the study of interpolations. Hence, it is not surprising that it echoed back from the world of Roman law researchers. See
P. Kubiak, Kilka uwag na temat znajomości prawa u mówców sądowych republikańskiego Rzymu,
„Krakowskie Studia z Historii Państwa i Prawa” 2015, issue 8.1, p. 2 et seqq.; J. Stroux, Summum
ius summa iniuria. Ein Kapitel aus der Geschichte der interpretatio iuris, (in:) Festschrift Paul
Speiser-Sarasin zum 80. Geburstag, Leipzig-Berlin 1926, pp. 5-46. As for the reactions and the
scientific discussion see R. A. Bauman, The „Leges iudiciorum publicorum” and their Interpretation in the Republic, Principate and Later Empire, “Aufstieg und Niedergang der Römischen
Welt” 1980, issue 13.2, p. 113. O. Tellegen-Couperus, on the other hand, sees the beginnings of
the division in the thought of the German Historical School of Jurisprudence. See O. TellegenCouperus, Quintilian and Roman Law, „Revue Internationale des Droits de l’Antiquité” 2000,
issue 47, pp. 169–171. Whatever the origins are, they dominated the way of thinking of the Romanists for many years.
1
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edge about the Roman law. The main responsibility lies with the controversiae –
speeches for the prosecution or defence in imaginary3 court cases that became the
specialty of the rhetoricians. The Roman law researchers often perceive them as
a final proof of the differences between the work and the background4 of a jurist
and an ancient orator in the Roman legal practice5. On the other hand, the classical
philologists see this type of sources to be of almost entirely juridical nature and
often outside of their field of research.
Taking all the above into account, there is nothing more to do than to commiserate with the work of Seneca the Elder6, that seems to situate itself just in the
middle of this conflict. The work constitutes a compilation of the finest declamatory speeches from the turn of the 1st century AD and was preserved in the manuscripts under the title Oratorum et rhetorum sententiae, divisiones, colores7.
Far be it from me to say that this rhetorical work is omitted by the researchers8 . Though, Seneca Maior is usually compared with other rhetoricians and quite
3
At this point, it should be also noted that one cannot be sure that all the cases cited by the
jurists were always authentic. On the other hand, O. F. Robinson states that „the jurists’ imaginary cases were lifelike, unlike the rhetorical exercises of Quintilian and others, which read like
fairy-tales”. See O.F. Robinson, The Sources of Roman Law: Problems and methods for ancient
historians, London 1997, p. 88. Although the opinion of the author does not seem to be favourable,
given the right (which also means distanced) approach, one can treat it as a huge incentive to read
the declamatory speeches.
4
This categorical division between law and rhetoric, as well as a negative approach to the
declaimers from the period of the Roman Republic and the Principate, is particularly surprising
since the path of education in the limit between law and rhetoric was the typical one for the intellectual elite. The decision in terms of education was not, therefore, an alternative between law and
rhetoric, since these skills were the domain of the same people. See J.A. Crook, Legal Advocacy in
the Roman World, London 1995, p. 158. About the path of education see P. Kubiak, Kilka uwag...,
p. 4 et seqq. along with the cited literature.
5
One can obviously cite numerous works that represent a different approach, among them
F. Lanfranchi, Il diritto nei retori Romani: contributo alla storia dello sviluppo del diritto romano,
Milano 1938; E.P. Parks, The Roman Rhetorical Schools as a Preparation for the Courts Under
the Early Empire, Baltimore 1945; S.F. Bonner, Roman declamation in the late Republic and early
Empire, Liverpool 1949.
6
The alias “Maior” was given to Seneca the Rhetorician in order to distinguish him from
his son, also Lucius Annaeus Seneca, who is known as Seneca the Younger or the Seneca the
Philosopher.
7
As for the manuscript tradition, see a great study by B. Huelsenbeck, The rhetorical collection of the Elder Seneca: Textual tradition and traditional text, „Harvard Studies in Classical
Philology” 2011, issue 106, pp. 229–299.
8
Here one should cite at least the following works: Ch.W. Lockyer, The Fiction of Memory
and the Use of Written Sources: Convention and Practice in Seneca the Elder and Other Authors,
Princeton 1971; L.A. Sussman, The Elder Seneca, Leiden 1978; L.A. Sussman, The Elder Seneca’s
discussion of the decline of Roman eloquence, „California Studies in Classical Antiquity” 1972,
issue 5, pp. 195–210; J. Fairweather, Seneca the Elder, Cambridge 1981, reprint 2007; E. Migliario,
Retorica e storia. Una lettura delle Suasoriae di Seneca Padre, Bari 2007; E. Berti, Scholasti-
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rarely analysed as an autonomous author. This is why one can get the impression
that the value of that source is often underestimated. Given also that the great
number of comprehensive studies about the Roman rhetoric makes it is almost
impossible to quote them all, it seems that the next reasonable step should be
a careful and detailed analysis of each of the individual controversies. The general
aim of this paper is to prove that such an attitude would allow us to dive into the
cultural and intellectual world of Romans even more deeply.
The problem in the fifth controversia from the first book of the Seneca’s work
is presented as follows9:
Rapta raptoris aut mortem aut indotatas nuptias optet. Una nocte quidam duas rapuit;
altera mortem optat, altera nuptias10.

One can already see that like in each and every other declamatory speech,
here also occur some issues that could disqualify this controversia as a valuable
source in the eyes of the researchers of Roman law. Among possible claims, the
debated topic itself takes over the front because the matter of rape11 in the Antiquity constitutes a problematic research issue. At those times, one could hardly
have separated sexual reality from such issues like honour and reputation. It is,
however, not the dignity of the woman that comes into question, but rather the
good name of the family and, therefore, especially of the head of the household.
corum studia. Seneca il Vecchio e la cultura retorica e letteraria della prima età imperiale, Pisa
2007; É. Rolland, De l’influence de Sénèque le Père et des Rhéteurs sur Sénèque le Philosophe,
Ghent 1906, reprint 2018.
9
All passages are taken from the famous edition by L. Håkanson. See L. Annaeus Seneca Maior, Oratorum et rhetorum sententiae, divisiones, colores, recensuit L. Håkanson, Leipzig 1989. I also decided to add the translations of the quotations. All of them were prepared by
M. Winterbottom. See Seneca the Elder, Declamations, Vol. 1, Controversiae, Books 1-6, with an
English translation by M. Winterbottom, Cambridge-Massachusetts-London 1974, pp. 120-135.
10
“A girl who has been raped may choose either marriage to her ravisher without a dowry or
his death. On a single night a man raped two girls. One demands his death, the other marriage”.
11
The Romans described the act of rape as stuprum cum vi or per vim. On the other hand,
the concept of raptus ad stuprum meant kidnapping in order to commit rape. The meaning of the
term raptus acquires a similar meaning only in the times of Constantine the Great, the Roman
emperor ruling in the years 306-337. He decided to regulate this issue separately and this is when
the raptus actually became crimen publicum sui generis. Many works have already been written
on the subject. For the general overview of the issue see N. L. Nguyen, Roman Rape: An Overview of Roman Rape Laws from the Republican Period to Justinian’s Reign, “Michigan Journal
of Gender and Law” 2006, issue 13.1, pp. 75-112. The Polish literature also deserves a special recommendation. See J. Wiewiórowski, Małżeństwo przez porwanie w antyku. Ustawa Konstantyna
I (CTh. 9.24.1) w świetle psychologii ewolucyjnej, (in:) Z. Kalinowski, D. Próchniak (eds.), Bitwa
przy Moście Mulwijskim. Konsekwencje, Poznań 2014, pp. 295-319; Z. Kalinowski, Porywanie
kobiet jako zjawisko społeczne w późnym antyku. Moralność i prawo, (in:) J. Banaszkiewicz, K.
Ilski (eds.), Homo, qui sentit. Ból i przyjemność w średniowiecznej kulturze Wschodu i Zachodu,
Poznań 2013, pp. 197-219.
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Just like in case of sexual offences12, also raptus was not directed against the
woman herself, yet brutally invaded either the parental authority (patria potestas)
or the authority of the husband (manus)13. Here, however, on the one hand, the
declaimers are dealing with an act opposable to the will of the paterfamilias. After
all, at the very beginning, Latron calls for the revenge of fathers, brothers and
husbands (Sen., Contr. I 5.1 vindicate patres, vindicate fratres, vindicate mariti14).
On the other hand, the occurrence of a forbidden act between a woman remaining
under the authority of another man does not result in an extension of the competences of the father or the husband. Meanwhile, in the light of this controversia,
the privilege that is absolutely dominant is the right of option granted to the raped
women15. The declaimers proceed under the declamatory law referred to as the lex
raptarum, under which a woman could choose between the death of the ravisher
or her marriage with him, but without providing him with a dowry. What is striking, in any other circumstances she could never be entitled to choose her husband
freely, i.e. regardless of her father’s will, or even against it16.

It is doubtful if one can classify raptus as a sexual offence, since for the existence of it the
sexual act was not necessary. Cf. D. 48.6.5.2 as well as F. Botta „Per vim inferre”. Studi su stuprum
violento e raptus nel diritto romano e bizantino, Cagliari 2004, pp. 81-95. This is why the use of
this term might seem imprecise for the researcher of the Roman law. From the content of the controversia, it is evident that in this case, sexual violence was to occur. Cf. Sen., Contr. I 5.1 Stupro
accusatur, stupro defenditur. (“He is accused of rape – and he makes rape his defence”). One has
to turn a blind eye on this lack of terminological precision that one can also encounter in other
declamatory speeches. This problem has already been noted in G. Brescia, Ambiguous silence:
stuprum and pudicitia in Latin Declamation, (in:) E. Amato, F. Citti, B. Huelsenbeck (eds.), Law
and Ethics in Greek and Roman Declamation, Berlin, Munich, Boston 2015, p. 83, fn. 41.
13
D. 48,6,5,2 Qui vacantem mulierem rapuit vel nuptam, ultimo supplicio punitur et, si pater iniuriam suam precibus exoratus remiserit, tamen extraneus sine quinquennii praescriptione
reum postulare poterit, cum raptus crimen legis Iuliae de adulteris potestatem excedit. (“Anyone
who has raped a single or married woman is punished by the extreme penalty, and even if the
woman’s father, moved by entreaties, forgives the injury done to him, yet a third party may still
charge the guilty man outside the five-year limit, since the crime of rape exceeds the scope of the
lex Julia on adulterers”, transl. The Digest of Justinian, Vol. 4, transl. ed. by A. Watson, Philadelphia 1998, p. 330).
14
“Revenge, fathers! Revenge, brothers! Revenge, husbands!”.
15
An interesting analysis is offered by G. Brescia, who also maintains that the right of option
did not restrict the competences of the paterfamilias. See G. Brescia, La donna violata. Casi di
stuprum e raptus nella declamazione latina, introduzione di M. Lentano, Lecce 2012, pp. 59-83.
16
Although one should not depreciate the role of the will of the spouses, the consent of the
head of the household was, in fact, the key factor that determined the existence of marriage. In
this regard, H. Insadowski uses the term “jedyna istotna zgoda” (“the only relevant consent”). See
H. Insadowski, Rzymskie prawo małżeńskie a chrześcijaństwo, Lublin 1935, p. 171. A couple of
years later a similar expression, “il solo consenso essenziale”, was used in P. Bonfante, Corso di
diritto romano, Vol. 1, Milano 1963, p. 270.
12
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The fact that the lex raptarum was a fictional regulation is, in principle, out of
the question. Interestingly, S. F. Bonner17 holds an opposing opinion. He attempts
to reconstruct the penalisation of the crime on the basis of the imperial constitution taken from the Codex Iustinianus and issued by the Emperor Justinian
himself 18. Since this is the only legal source that explicitly mentions the right of
option, it is indeed difficult to reliably reconstruct the character of this institution. However, perceiving it as an instrument that was functioning merely in the
world of rhetoric is an excessive generalisation19. The fact that this possibility is
mentioned only in the sources from the 6th century AD is no proof that previously the right of option was not of interest to the jurists. Such a probability, of
course, exists. However, it is just as probable as the fact that relating sources have
been authoritatively removed by the compilers. The circumstance, however, that
the Emperor Justinian himself invoked the right of option in the content of the
constitution, seems to be a sufficient proof that this construction had a practical,
and therefore a legal, meaning. The fact that it was probably applicable under the
custom and not under the lex does not decrease its validity in any way20.
If this perspective does not seem to be convincing, one can try to pay attention to another social aspect of the lex raptarum, which is stressed by R. A. Kaster21. According to this author, both punishments constitute a symbolic counterSee Roman declamation..., pp. 90-91.
C. 9.13.1.2 Nec sit facultas raptae virgini vel viduae vel cuilibet mulieri raptorem suum sibi
maritum exposcere, sed cui parentes voluerint excepto raptore, eam legitimo copulent matrimonio, quoniam nullo modo nullo tempore datur a nostra serenitate licentia eis consentire, qui hostili
more in nostra re publica matrimonium student sibi coniungere. oportet etenim, ut, quicumque
uxorem ducere voluerit sive ingenuam sive libertinam, secundum nostras leges et antiquam consuetudinem parentes vel alios quos decet petat et cum eorum voluntate fiat legitimum coniugium.
(“Nor shall any never-married woman, widow, or any woman at all who has been abducted have
the opportunity to demand her abductor as a husband, but their parents shall join them in lawful
marriage to the man whom they (their parents) wish, with the exception of the abductor, because
permission has in no way and at no time been conceded by Our Serenity for them to consent
to those who in Our Commonwealth strive to marry by hostile means. For whoever wishes to
marry a woman, whether free-born or freed, shall ask, consistently with Our laws and ancient custom, her parents or the other appropriate parties (in order to that) a lawful marriage comes about
through their consent”, transl. The Codex of Justinian. A New Annotated Translation, with Parallel
Latin and Greek Text. Based on a Translation by Justice Fred H. Blume, Vol. 3, Books VIII–XII,
B.W. Frier et al. (eds.), Cambridge 2016, p. 2327).
19
The opinion of R. A. Kaster seems to be a little bit too hasty in this regard. Cf. R. A. Kaster,
Controlling Reason: Declamation in Rhetorical Education at Rome, (in:) Y. L. Too (ed.), Education in Greek and Roman Antiquity, Leiden 2001, pp. 328-329.
20
The fact that the legal solution was derived from the customs of the ancestors seemed to
be a sufficient explanation for the jurists. Cf. M. Kaser, 3. Mores maiorum und Gewohnheitsrecht,
“Zeitschrift der Savigny-Stiftung für Rechtsgeschichte: Romanistische Abteilung” 1939, issue 59,
pp. 52-101.
21
Controlling Reason…, p. 329 et seqq.
17

18
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weight to the violation of the woman’s honour, that was based on the law of talion.
Of course, the author does not take this matter literally, since the actual talion
would have to take the form of some sexual coercion. Even if this concept is
relatively humorous, it is hard to disagree that the consequence of such a punishment would be at least some loss of social status22. On the other hand, the rape
would probably result in difficulties to find a suitable husband. Therefore, the
lex raptarum proposes an alternative, which is an extremely pragmatic solution:
a marriage with the rapist, but without the need to bring a dowry – an economically effective compensation.
Even if one must agree that, in the light of the preserved source material, both
the right of option and the lex raptarum are quite controversial, one cannot deny
that these institutions resulted in consequences having potentially a deeper meaning for the Roman citizens. Robert A. Kaster stresses that the committing of the
rape caused a kind of confusion in the social sphere23. What can be perceived as
messier than the autonomy of a woman granted to her at the expense of the head
of the household?
Here, then, occurs a real intellectual challenge for the declaimer, who must
find a solution that allows to re-establish the social order. If the problem raised in
this case is that someone abducted two girls during the same night and one girl
wants to marry the abductor but the other wants his death, this controversia offers
the exquisite interpretation of law. The question is if one of the women should be
given priority and, if yes, which woman and why. Portius Latro puts the problem
into words very aptly when he notes that the ravisher cum altera rapta litigat,
alteram advocat (Sen., Contr. I 5.1)24. One woman’s desire to marry the abductor
can be the only way to save his life. Ergo, there is a lot at stake.
The difficulty is, however, that the issue is unsolvable on the basis of a mere
literal interpretation of the letter of the law. Consequently, the declaimers must
take a broader perspective and grasp principles that were not explicitly pointed
out. This is not anything new for the legal science. So, when the declaimers were
facing the problem of interpretation and applicability of law, they simply had to
employ the techniques of legal reasoning. At this point, there should be no doubt
This idea seems particularly interesting because, in the light of the Roman law, the civil
death (capitis deminutio maxima) was almost synonymous with the actual death of a Roman citizen, since it resulted in loosing the personality. H. Goudy offers quite an interesting description
of the problem, see H. Goudy Capitis Deminutio in Roman Law, “Juridical Review” 1897, issue 9,
pp. 132-142. Also the works of F. Desserteaux should be recommended, F. Desserteaux, Études sur
la formation historique de la capitis deminutio, 1. Ancienneté respective des cas et des sources de
lacapitis deminutio, Dijon, Damidot, Paris, Champion 1909; F. Desserteaux, Études sur la formation historique de la capitis deminutio, 2. Évolution et effets de la capitis deminutio, Paris 1919.
23
Controlling Reason…, p. 328.
24
“He is at law with one of his victims, and is using the other as his counsel”.
22
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that these procedures were not unique to the law itself. What is also important,
the speeches of the declaimers are not flowery talks, full of rhetorical figures. In
fact, they seek clarity by, firstly, presenting the question to be discussed, and then
exposing the argument’s outline in a very structured way.
Porcius Latro25 tries to solve the problem on the basis of the given legal text.
Therefore, he wonders whose law is mightier. Firstly, he tries to take the broader
perspective and to imagine what the solution would be if there would be a clash of
the provisions between the two different laws (Sen., Contr. I 5.4):
Latro primam fecit quaestionem: non posse raptorem qui ab rapta mori iussus esset
servari. Si legatus, inquit, exire debet, peribit; si militare debet, peribit; si ius dicere
debet, peribit26.

The declaimer has no doubts that once the woman chooses the death of the
raptor, the man has to die. Latro states that even the public duties, such as administering the law or serving as a soldier or a legate, cannot save his life. This solution seems to be quite controversial from the practical point of view. In reality,
such a rule probably could not be interpreted so restrictively, because it could be
contrary to the interests of the Roman state. Latro, however, remains only in the
theoretical reality, where it is absolutely acceptable to treat the right of option as
some kind of lex specialis. Since he grants quite a substantial competence to each
rapta, it leads him to this conclusion (Sen. Contr. I 5.4):
(…) si raptam ducere debet, aeque peribit. Si is te ante rapuisset et nuptias optasses,
interposito deinde tempore antequam nuberes hanc vitiasset, negares illum debere
mori rapta iubente? Atqui nil interest, nisi quod dignior est raptor morte cuius inter
duos raptus ne una quidem nox interest. Si rapta nupsisses, deinde post tertium diem
rapuisset aliam, negares illum mori debere?27

Latro falls in the first place among the four most outstanding speakers of those times. Cf.
Sen., Contr. X pr. 13. Seneca praises many times his talents, especially in the introduction to the
Book I. Cf. Sen., Contr. I 13-fin. Latro takes first chair in the entire work of Seneca and divisiones
proposed by him are quoted in the content of almost every controversia. His way of thinking is
elegant, simple and clear. This contorversia provides another proof of this thesis. An excellent
divisio is the core of the whole discussion, as well as a reference point for the statements of all the
other orators.
26
“Latro’s was: A ravisher who is ordered by his victim to die cannot be saved. If he has to
go out on an embassy, he will die. If he has to serve as a soldier, he will die. If he has to administer
the law, he will die”.
27
“If he has to marry a girl he raped, he will die just the same. If he had raped you before and
you had chosen marriage, then, in the interval before the wedding, had wronged this girl, would
you say he ought not to die if the girl he raped demanded it? Yet there is no difference between the
two cases – except that a seducer deserves to die the more when there is not even a single night to
separate his two rapes. If you had married him after being raped, then two days later he had raped
another, would you say he ought not to die?”.
25
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Even if the rapist were to fulfil the request of one of the women and take her as
a wife, he would have to die if the other woman demanded his death. Latro rightly
points out that is does not matter how much time has passed between the two
rapes. Whether women were raped during the same night or there was a three-day
break between the two cases of violence, each of them has the right to choose.
Then, Latro wonders what is the nature of protection that rapta can provide
for the raptor if she decides that she wants to marry him (Sen., Contr. I 5.5):
Alteram fecit: an rapta quae nuptias optat nihil amplius raptori praestare possit quam
ne sua lege pereat, contra alienam legem nullum ius habeat. Optasti nuptias: non
occidetur tamquam raptor tuus. At idem eadem nocte qua te rapuit <si> stationem
deseruit, fuste ferietur; si sacrilegium fecit, occidetur. Licet tu dicas: “quid ergo? ego
non nubam?” tu raptori praestas ut illum ipsa non occidas; non potes praestare ne
quis occidat. Quomodo sacrilegus, quamvis a te servatus, periret, sic alterius puellae
raptor, vel a te servatus, peribit28.

The declaimer rightly separates two legal realities. One is that the woman has
the competence to save man’s life by choosing to marry him. This matter, however, cannot influence anyhow the consequences that other illegal activities might
entail, such as deserting a post or committing a sacrilege29. Consequently, the fact
that two women have the right of option constitutes two different legal phenomena that do not affect each other. Latro understands that the right of option cannot
provide a divine protection that would constitute a promise of avoiding the death
under any circumstances. Any other interpretation would be not only illogical but
also completely contrary to the spirit of the law, which is based on the principle
that everyone has to pay the price for their actions.

“The second point he made was: Can a victim of rape who chooses marriage grant her
ravisher anything else but immunity under the law as far as she is concerned, having no power to
thwart the law as it affects another? You chose marriage; he will not die for seducing you. If, on
the same night that he raped you, he deserted his post, he will be beaten to death; if he committed
a sacrilege, he will be axed. You may say: ‘Well? Am I not to marry?’ What you are granting your
ravisher is that it is not you who are the cause of his death – what you cannot grant him is that he
should not be killed. If he had committed sacrilege he would die however much you granted him
his life: so will he as the ravisher of a second girl, even though you grant him his life”.
29
The term sacrilegium should be understood as a public crime. The concept has been evolving in the course of the development of Roman law. Until the end of the Republic, this offence
consisted mainly in the theft of things sacrificed to the goods or constituting the property of the
temple, that is, outside the commerce under the divine law. However, due to the seriousness of the
offence, it was punished more severely than an ordinary theft. Later, the meaning of the term sacrilegium was extended and used to describe all impious acts. For more information see A. Dębiński,
Sacrilegium w prawie rzymskim jako kradzież (furtum) rzeczy świętych (res sacrae), „Roczniki
Nauk Prawnych” 1993, issue 3, pp. 87-107; A. Dębiński, Sacrilegrium w prawie rzymskim, Lublin
1995.
28
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The purpose of the third question that is posed by Latro is again to establish
the hierarchy. This time, however, it is not about the priority of the provisions of
the legal acts, but about the gravity of the choices made (Sen., Contr. I 5.6):
Tertiam fecit: cum quod utraque optat fieri non possit, an ea eligenda sit optio qua
ultio ad utramque perveniat. Ait quae mortem optat: mea optio et te vindicat, tua me
non vindicat; nec hoc tibi mea optio praestat quod mihi: ex occiso raptore invidiam.
Illa respondet: Optio tua me non vindicat: vindictam tu meam putas, non fieri quod
volo, fieri quod nolo? Etiam contumeliosum mihi erit te dignam videri in cuius honorem homo occidatur, me dignam non videri in cuius honorem servetur. Isto modo et
mea te vindicat: nempe lex duas poenas scripsit vitiatori: alteram passurus est; non
eris inulta, nam raptor non erit inpunitus: habebit poenam, indotatam uxorem. Respondet eodem modo: morietur <utrique, tibi servabitur> sed non mihi30.

He does not have any doubts that in both cases the ravisher will be punished:
either by death or by marriage without a dowry. However, when the declaimer
tries to find the answer to the question, whether a decision that would avenge
both of the women is possible, it seems that he cannot find a proper answer. In
this respect, the deliberations led by Arellius Fuscus31 run to the rescue. The other
rhetorician claims that only the decision to kill the rapist can avenge the wrongs
done to both women (Sen., Contr. I 5.7):
Necesse est raptorem mori. Quare? utrique raptae ultio debet contingere. Utramque
non potest ducere, utrique mori potest (…). Qui duas rapuit utique debet mori. Quare?
dicam. Quod <quaeque> vult eligat: aut <mortem utraque aut> nuptias optabunt aut
altera mortem, altera nuptias; si <aut> nuptias <utraque aut altera mortem, altera

His third question was: Since it is impossible for the choice of both to be carried out, should
the choice which gives both revenge be preferred? The girl who chooses death says: ‘My choice
gets revenge for you too – but yours does not get it for me; nor will my choice give you what it
gives me – unpopularity as a result of the death of the ravisher’. The other replies: ‘Your choice
does not avenge me. Do you think revenge for me consists in what I want not happening, and
what I do not want taking place? In fact, it will be an insult to me that you are thought to deserve
the death of a man for your sake, while I am not thought to deserve his reprieve for mine. Now
looked at like this, my choice avenges you also. Look, the law prescribed two punishments for
the ravisher. He will suffer one of the two. You will not go unavenged, for the ravisher will not go
unpunished: he will have his penalty – a wife without a dowry’. The first girl replies as before: ‘If
he dies, he will die for both of us; if he is reprieved, he will be reprieved for you, but not for me’”.
31
Arellius Fuscus is the other rhetor belonging to the crème de la crème of the declaimers.
Cf. Sen., Contr. X pr. 13. He had the great respect of Seneca, who even stated that in the times of
his youth there were not any better declamations than those given by Fuscus. Cf. Sen., Suas. II 10.
On the one hand, he tends to give emotional speeches. Cf. Sen., Contr. I. 3.3; II 5.4. One can also
cite numerous examples of very precise and reliable statements, strongly focused on the aim of
reaching the equity. Such an attitude is also presented in the following controversia.
30 “
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nuptias> optaverint, non poterit fieri quod utraque volet; uno modo poterit fieri quod
utraque volet, si utraque mortem optaverit: ergo fiat quo uno duae vindicari possunt32.

Since the choices are mutually exclusive, it is impossible to happen what both
women want. If the ravisher survived, one of the women would not take revenge
for the insult she suffered. Fuscus points out correctly that the consequence of the
act is not only the penalty imposed on the man but also the avenge for the violation of the rights of both women. Consequently, the only effective solution is the
death penalty.
Finally, sticking to the strict rules of the formal logic does not seem to be
sufficient for Porcius Latro. He decides to apply criteria which should complement and counterbalance juridical arguments that are sometimes very intuitive. In
other words, he is thinking like that: according to my knowledge, not only about
law and rhetoric but about life in general, taking into account all the consequences
that this judgement might entail as well the public interest – which solution is
simply better?33
Quartam fecit quaestionem: si non potest utriusque rata esse optio, utra quae valeat
dignior sit. Ultimam non quaestionem sed tractationem <fecit: neminem> non raptorem impunitum futurum si haec via impunitatis monstraretur, ut qui plures rapuisset
tutior esset; neminem non inventurum aliquam humilem quae se in optionem commodaret34.

Latro excellently notices that it would be unreasonable for a man who has
raped more than one woman to be more protected. Although Latro does not
explicitly mention it, at this point immediately comes to mind the principle ex iniuria ius non oritur35. This view is shared by Arellius Fuscus, who maintains that
32
“The ravisher must die. Why? Both girls must have their revenge. He cannot marry both,
but he can die for both. (…) The seducer of two girls should certainly die. Why? I will tell you.
Let each choose what she wants. Either they will both choose either death or marriage, or one will
choose death, one marriage. If both choose marriage, or one marriage and one death, it will be impossible for the wishes of both to be carried out. Only if both choose death will the wishes of both
be able to be implemented. Let us therefore follow the only route by which both can be avenged”.
33
This path is also followed by Arellius Fuscus and Cestius. Cf. Sen., Contr. I 5.8 Reliquam
partem controversiae Fuscus in haec divisit: utra optio honestior sit, utra iustior, utra utilior. Cestius hanc partem controversiae sic divisit: utra optio dignior sit quae valeat; utra optione raptor
dignior sit. (“The rest of the controversia Fuscus divided thus: Which choice is more honourable,
which more just, which more expedient? Cestius divided this part of the controversia thus: which
choice deserves to prevail? Which choice does the ravisher deserve?”).
34
“He made the fourth question: If the choice of both cannot stand, which is the worthier to
prevail? The last he made a development rather than a question: Every ravisher would go unpunished if this route to safety were signalled – the more girls raped, the safer the rapist. Everyone
would find some low-class girl who would lend herself to make a choice”.
35
A fascinating analysis of this principle if offered in M. Kuryłowicz, Ex iniuria ius non
oritur. Szkic do dziejów zasady, (in:) T. Ereciński, J. Gudowski, M. Tomalak (eds.), Ius est a iusti-
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in no case a custom allowing to rescue from the death of those who deserved it
more than once, can be perceived as a useful one (Sen., Contr. I 5.8):
Hic tractavit: ne exemplum quidem utile esse non utique perire eum qui duas rapuerit; [ne] hunc morem perniciosissimum civitati introduci, ut aliquis propter hoc non
pereat, quia perire saepius meruit36.

The declaimers, therefore, deal with the matter not only from the perspective
of the women and the men but also in general terms – from the point of view of
the society. In addition, according to Latro, such a precedent could result in creating a grotesque way of defence that could lead to the impunity of the ravishers.
As he suggests, every man could find a low-born girl who would save his life if
necessary37. Hence, it could result in an absurd situation where the ravisher would
derive a significant right exactly because of committing the offence.
Quite a different approach as to the legal interpretation of this issue seems to
be presented by Arellius Fuscus:
Lex, inquit, quae dicit: “rapta raptorisaut mortem optet aut nuptias” de eis loquitur
qui singulas rapuerunt; non putavit quemquam futurum qui una nocte raperet duas.
Non quaero quid optetis; quod severissime optare potestis occupo: necesse est raptorem mori38.

He states that the law did not foresee a solution for someone who raped two
women during one night and can be applied only for the rapers of one girl. As
a result, he declares that the right of option cannot be entitled to the women.
Hence, the only reasonable decision is the most severe one.
Different ways of reasoning led the speakers to the same conclusion: the ravisher was to be condemned to death. It is important, however, to realise that these
tia appellatum. Księga jubileuszowa dedykowana Profesorowi Tadeuszowi Wiśniewskiemu, Warszawa 2017, pp. 1239–1250.
36
“Here his treatment was that it wasn’t a good precedent, either, that a man need not necessarily die after seducing two girls. That someone should not die just because he deserves to die
more than once is a most pernicious custom to introduce into a state”.
37
From the content of the controversia, one can conclude that also other declaimers shared
these concerns. Cestius suggested that in such situations one should consider whether it was possible that the girl acted jointly and in agreement with the ravisher”. Cf. Sen., Contr. I 5.8 Cestius
et coniecturalem quaestionem temptavit: an haec cum raptore conluserit et in hoc rapta sit, ut
huic opponeretur. (“Cestius also had a try at the conjectural question, Did one girl connive with
her seducer and was seduced just in order that she could be pitted against the other?”). One cannot
ignore that this question contains a wider legal content. At this moment one should also consider if
the second girl really was a rapta and, consequently, if she was entitled to make a choice.
38
“The law that says a raped girl may choose her ravisher’s death or marriage to him is talking about ravishers of one girl. It did not imagine that there would be anyone who would seduce
two girls on one night. I do not enquire what your choice is: I seize on the harshest choice open to
you – the ravisher must die”.
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conclusions do not constitute the final solution. In fact, Calpurnius Flaccus in
the 51th controversia of his work entitled Declamationes presented a similar case,
but with one significant difference – the magistrates decided to impose a milder
penalty on the man39.
This means that the discussion between the declaimers always remained open.
This perspective seems to be even more intellectually exciting. As a matter of
fact, in the content of the analysed controversia, we can also find nice examples
of defence. Argentarius40 as one of the few stood up for the man. He states: non
est invidiosa potestas quae misericordia vincit (Sen., Contr. I 5.3)41. When other
declaimers, remaining somewhat of the dura lex sed lex concept, postulate the
strictness of the law, he, almost like a Christian philosopher, dares to oppose to this
thinking, stating that the severity of legislation is not a value that must be protected
at all costs42.
According to him, the priority should be given to the compassion for the other
person. Moreover, these are not merely philosophical considerations. In support
of his thesis, the orator cites an example of the right of opposition granted the
tribunes (Sen., Contr. I 5.3 ex tribunis potentior est qui intercedit43). Whenever
the tribunus decided that the provisions of the legal act could have negative consequences for the plebeians, he could veto a law. This act was called the intercessio44. Thus, Argentarius invokes an example of caring for another human being,

Flaccus 51, Quidam duas rapuit. Productae ad magistratus altera nuptias, altera mortem
petit. Magistratus humaniorem sententiam secuti sunt. (“A certain man raped two woman. When
brought before the magistrates, one woman demands marriage, the other his death. The magistrates
supported the more merciful course of action”, transl. by L. A. Sussman, The Declamations of
Calpurnius Flaccus: Text, Translation and Commentary, Leiden, New York, Cologne 1994, p. 89).
40
The speeches by a Greek orator Argentarius not infrequently are cited as an example of
what not to do and of what not to say. Cf. Sen., Contr I 5.3 but also II 5.7; IX 3.13. Sometimes it is
difficult not to see his statements as rude ones. However, a person who would identify him only
with a bad style and a banal way of thinking would be very mistaken. This controversia is a perfect
testimony of the cleverness of his mind.
41
“A power that uses pity to accomplish its victory wins no unpopularity”.
42
The misericordia, which is the foundation of Christian ethics, does not seem to be entirely
consistent with the Roman moral principles of those times. Seneca the Younger juxtaposes clementia and misericordia, stating that the former results in both equable and equitable judgement, whereas the latter, as distress, leads to compassion that prevents the judge from the reliable assessment.
(Cf. Seneca, De Clementia, II 5.1; II 6.1; II 6.4; II 7.3). On the other hand, Cicero in one of his
speeches praises misericordia as one of the highest qualities (Cf. Pro Ligario, 37). One can assume
that there was a discussion in this field and the opinion of Argentarius, although not ultimately
conclusive, seems to be an engaging part of it.
43
“Among tribunes the one who proclaims the veto is the one who prevails”.
44
In fact, intercessio was not only a great instrument against the abuse of power, but also
a political measure used by the tribunes to achieve their private goals. For further information see
39
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which became the reason for adopting particular solutions in the sphere of public
law.
The other rhetorician who tries to defend a man is Silo45. He questions the
authenticity of the rape, suggesting that the despair of one of the women was
simulated (Sen., Contr. I 5.2):
At quam bene mimum egit, quomodo raptam se questa est, qua vociferatione! quam
paene illi optione cessimus!46

He states that in this case we are not dealing with rape. Since one of the
women expressed the desire to marry a man, no forbidden act could occur in such
a situation. Certainly, this kind of defence cannot be classified as neat. Nevertheless, it exposes the subjective element in the form of a will which would fully
release the man of the responsibility for committing an act of violence47.
One should give recognition also to another concept put forward by Silo, suggesting that the man committed a double rape as a result of an error (Sen., Contr.
I 5.2):
Postero die cum illi narratus esset nocturnus error, dum putat se in unam incidisse,
huic priori supplices summisit manus, hanc prius deprecatus est, exoravit: propter
hoc, puto, ista magis raptori irascitur48.

Some dissonance, however, creates an attempt to justify this mistake. Silo
suggests that the man did not know what he was doing because of the night time.
Which should be understood as follows: the man did not recognize that he was
imposing himself on two, not one woman, because it was dark, i.e. he did not see
everything clearly. At this moment it is difficult to consider both the declaimer
and the ravisher as reasonable ones.
Interestingly, however, according to this concept, the ravisher repents49. One
can also assume that he was probably asking for forgiveness of the other woman
M. Humbert, Le tribunat de la plèbe et le tribunal du peuple: remarques sur l’histoire de la provocatio ad populum, „Mélanges de l’École Française de Rome” 1988, issue 100–101, pp. 431-503.
45
The general opinion about Pompeius Silo was not very favourable. He was quite often criticized by the other declaimers, especially because there was an opinion that he was not able to
elaborate a coherent utterance. Cf. Sen., Contr. I 7.13; III pr. 11; VII 4.4; X 1.11. The image of his
character in following controversia creates the impression that he has been given a relatively reasonable but quite an average mind.
46
“But how well she acted out the farce, how she complained of rape, how she screamed!
How near we came to letting her have her choice!”.
47
One should bear in mind that it results in not granting to the woman the right of option.
48
“The day after, when he had his error of the night before explained to him – he thought he’d
only encountered one girl – he lowered his hands in supplication to this girl first; she was the first
he implored and won over – hence, I suppose, the other’s greater anger with her ravisher”.
49
This is at least a partial exception to the idea of R. A. Kaster, according to which the subjective experience of the man and the woman are not available to the recipient. In this case, the man
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because Silo claims that the reason for her anger is not the lack of apology but
the order in which the apologies were made. Such a circumstance should also be
considered as an attenuating factor.
Last but not least, Silo puts forward a fairly correct concept. If the injustices that
the women suffered should not be subject to assessment, their rights also should
not be classified. Their opinions are, therefore, equal. Hence, it is reasonable for
the gentler to prevail (Sen., Contr. I 5.3 inter pares sententias mitior vincat50).
The following controversia seemed to be worth of attention in regard to the
fact that one can observe various problems concerning legal interpretation as well
as numerous methods of dealing with them51. Some declaimers thought that there
was a clash between two provisions of law (leges contrariae), some that there was
a general absence of a norm, which required to apply a law regulating similar
cases and to apply the rules of analogy (ratiocinatio). For a good measure, they
had to take into consideration the tension between the text written down and the
real intentions of the lawgiver (scriptum vs. voluntas).
It is, therefore, hard to deny the statement that it is the nature of the controversia to deal with the law52. If we overlook the fictitious character of the speeches,
treating it simply as a feature of the genre, we can begin to understand how the
rhetorical training contributed to the development of the Roman law. Hence,
J. A. Crook rightly argues that for shaping the competence of argumentation,
imaginary laws and fabricated legal problems could have been just as valuable
as the authentic ones53. Absurd examples, and maybe even especially them, were,
after all, equally attractive motivation for trying to solve the intellectually
demanding issues.
Particularly interesting in rhetorical reasoning is the moment when the
declaimers consider both morality and ethics. One cannot resist the impression
almost ecstatically begs the woman to forgive him his mistake. In these circumstances, it can be
concluded that we are dealing with a real expression of repentance, even if the motivation is not
available to us. See Controlling Reason…, p. 327.
50
“The votes are equal – let the gentler prevail”.
51
Here I should definitely recommend to become acquainted with the excellent research results by E. Berti about the theory of the status legales, i.e. the possible ways of dealing with the
problems of legal interpretation. Berti shows how this theory was applied by the declaimers in the
Seneca’s work and also offers an outstanding analysis of the following controversia, E. Berti, Law
in Declamation: The status legales in Senecan Controversiae, (in:) E. Amato, F. Citti, B. Huelsenbeck (eds.), Law and ethics in Greek and Roman Declamation, Berlin 2015, pp. 7-34; E. Berti, Le
controversiae della raccolta di Seneca il Vecchio e la dottrina degli status, „Rhetorica” 2014, issue
32, pp. 99-147; E. Berti, Scholasticorum studia..., esp. pp. 79-127.
52
At this point I wholeheartedly share the opinion expressed in J. D. Brightbill, Roman Declamation: Between Creativity and Constraints, Chicago 2015, p. 170, https://knowledge.uchicago.
edu/handle/11417/158 (visited November 20, 2018).
53
See Legal Advocacy in the Roman World, London 1995, p. 165.
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that the orators were able to solve even the most bizarre legal problems by applying extra-legal restrictions54: the fundamental knowledge about the world and
a reliable value system. In a situation of the conflict between ius and aequitas,
the priority is given to the moral foundation of argumentation, that will convince
every sensible man, not only the legal professionals. This aspect seems particularly important since the Roman civil trial was taking place in front of a private
judge – a citizen of general respect, but not having any special legal background.
At this point, we can see the value of the Roman rhetoric from the point of
view of a lawyer. It is hard to deny that the law has real binding power only when
it is valued by society. Similarly, the decisions of the judges should have the same
respect. However, this type of approval can only be obtained if the actions are in
line not only with the formal logic and the economic needs but also with the cultural code of ethics. In this context, M. Lentano’s remark seems to be particularly
valuable. He stated that in the form of imaginary acts, the declaimers were de
facto discussing mores, that is, unwritten customs, legally binding, as respected
by the society55. Therefore, the rhetorical education guaranteed a very solid training in case of doubts that could not be solved only on the basis of the text of the
legal act. It also provided the tools that could be used in the absence of legal
solutions, but, if necessary, it allowed to call into question an incorrect decision,
although consistent with the rules of formal logic, but contrary to common sense.
The controversiae evoke the idea of a moot court. They seem to have been an
effective and comprehensive training that encouraged the students to take a realistic perspective on the way the law really should work. If we agree with the Senecan concept that good oratory depends on good morals56 and add to it another
one, maybe even more important, that the good law also depends on good morals,
we can finally see the broader social context of the case. Therefore, for a legal
historian, such a source of knowledge about the intellectual formation of legal
practitioners like the work of Seneca the Rhetorician should be priceless. The
profound analysis of the speeches might shed new light on the way how the law in
practice really worked, which not always can be so evident if one pays attention
only to the Roman law doctrine57.
The legal and the non-legal limitations, although representing two different realities, are
naturally and immanently linked with each other. Cf Fritz Schulz, Principles of Roman Law,
transl. by M. Wolff, Oxford 1936, p. 20 et seqq.
55
M. Lentano elegantly describes this phenomenon as ”giuridicizzazione dell’etica”. Cf.
M. Lentano ‘Un nome più grande di qualsiasi legge’: Declamazione latine e patria potestas, „Bollettino de Studi Latini” 2005, issue 35.2, p. 566.
56
Cf. Sen., Contr. I pr. 9. This concept obviously is not purely Senecan. In this passage Seneca quotes the opinion of Cato the Elder.
57
It seems that this postulate is congruent with the one expressed by F. Schultz some time
ago: “It is necessary to remove the skilfully erected boundaries of classical jurisprudence isolating
54
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Summary
The problem in the 5th controversia from the work of Lucius Annaeus Seneca the
Elder, entitled Oratorum et rhetorum sententiae divisiones colores, is presented as
follows: one man seduced two women during the same night. According to the law, which
in the literature is referred to as lex raptarum, a woman who was kidnapped may choose
between the death penalty for the ravisher or marrying him, but without giving him
a dowry. Here, two women were granted the right of option and one of them demanded
the death of the man, but the other wanted to marry him. The declaimers were trying
to find an answer to the question: which solution is worthier to prevail? Since, in fact,
the main problem raised in the controversia is the interpretation of law, it constituted
quite a significant intellectual challenge. The declaimers employed very impressive legal
reasoning techniques. This controversia constitutes then not only an interesting starting
point to conduct the research on the borderline of law and declamation, but also might
be a strong argument that the law and rhetoric, at least in some aspects, could have been
complementary to each other.

KEYWORDS

Roman rape, lex raptarum, controversia, Seneca Maior, Roman Law, Roman
Rhetoric
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ON PROSECUTOR’S OFFENCES
IN ROMAN CRIMINAL TRIAL

There are many ways of perverting the course of justice. It might be connected with every person taking active part in the process. The prosecutor might
be vindictive and incompetent, the judge might be corrupted, witnesses could be
unreliable, the jury might have their own secret agenda in pronouncing the verdict... Many more or less probable scenarios can be imagined.
In Rome, during the Republic, the criminal trial was initially held before
popular assemblies (iudicia populi) or extraordinary tribunals (quaestiones
extraordinariae), which were established in cases of exceptional crimes. Due to
the complicated procedure before assemblies and ad hoc quality of quaestiones
extraordinariae it had become necessary to introduce permanent criminal tribunals. They acted on the basis of the bills that set them and dealt with individual offences. The trial began with the prosecutor’s postulatio, that is a request to
the tribunal’s president (praetor or iudex quaestionis) to accept the case. If the
accusation was likely and the magistrate presiding the tribunal decided to give
the case a run, the accuser (accusator) had to submit the iusiurandum calumniae
– an oath that he does not make false accusation, nor bring it for the wrong reasons or for malice. The next stage was the formal submission of the accusation
before the tribunal’s president, along with full information about the defendant’s
identity and the details of the act he was accused of. If the accused was present at the time, the preliminary hearing of the case by the tribunal’s president
took place immediately. Subsequently, the indictment was drafted and formally
accepted. The composition of the tribunal was determined, and both the prosecutor and the accused participated in it. The tribunal’s president set the first
day of the trial, usually after a ten-day break. The trial began with a speech by
the prosecutor or his representative, then the accused or his patron responded to
the charges. After the speeches, evidence was presented, then a short exchange
of questions and answers by the parties (or rather by their representatives) took
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place. At the end, of course, the iudices issued a verdict, and the decision was
taken by a majority1.
It seems that in ancient Rome the unreliability of a person accusing someone
in the Roman criminal trial was seen as the most treacherous type of malice that
could be committed during the lawsuit. In the ancient sources, three types of the
prosecutor’s offences are preserved: the calumnia (false accusation), the tergiversatio (abandonment of charges), and the praevaricatio (collusion)2.
In this paper I would like to discuss in particular the outlines of the crime of
the praevaricatio and penalty provided by law for committing it.
The first mention of this crime in the juridical text can be traced back in the
lex Acilia repetundarum of 122 BC3.
According to the text of this plebiscite, if the accused was not convicted by
a majority of votes of the jury, they were to be considered innocent of any charge
described in the lex Acilia. However, according to the wording of the text, the
existence of a collusion resulted in an exception to this rule4. Probably, therefore,
the praevaricatio could be the basis for re-instigating proceedings against the
same accused on the basis of the same charges.
We don’t have many juridical sources concerning the issue of the praevaricatio in the times of the Republic. However, this subject was mentioned in literary
sources. The most interesting examples survived in the vast amount of writings
left by Marcus Tullius Cicero.
To quote just one example: Marcus Caelius Rufus, the protegé of the great
orator, wrote him a letter in early October 51 BC. Reporting to his former teacher
the cases of the Forum, he also mentioned a trial in which a suspicion of collusion
arose:
On the course of the trial see i.a.: T. Mommsen, Römisches Strafrecht, Leipzig 1899, reprint
New York 2010, p. 381 et seqq.; A.H.J. Greenidge, The Legal Procedure of Cicero’s Time, Oxford
1901, reprint 2005, p. 459 et seqq.; J.L. Strachan-Davidson, Problems of the Roman Criminal Law
II, Oxford 1912, reprint Littleton 1991, p. 112 et seqq.; B. Santalucia, Studi di diritto penale romano, Roma 1994, p. 196 et seqq.; W. Litewski, Rzymski proces karny, Kraków 2003, p. 45 et seqq.;
O.F. Robinson, Penal Practice and Penal Policy in Ancient Rome, London 2007, p. 31 et seqq.
2
Cf. M.C. Alexander, The Case for the Prosecution in the Ciceronian Era. Ann Arbor 2003,
p. 7 et seqq.
3
G. Rotondi, Leges Publicae Populi Romani, Milano 1912, s. 312 et seqq.; A.W. Lintott,
H.B. Mattingly, M.H. Crawford, Lex repetundarum, (in:) M. Crawford (ed.), The Roman Statutes,
London 1996, p. 39 et seqq. Literature on the subject of lex Acilia is very extensive, the most
important editions of this source text and its elaboration are listed in the publication edited by
Crawford.
4
L. 54-55: quoius ex h(ace) l(ege) nomen delatum erit — nisei de eo sententiae ibei plurumae erunt, condemno,] [qu]od praeuaricationis causa factum non erit, is ex hace lege eius rei
apsolutus esto (ed. Crawford).
1
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Cic., Fam. 8,8,2: Quo vento proiicitur Appius minor, ut indicaret pecuniam ex bonis
patris pervenisse ad Servilium praevaricationisque causa diceret depositum HS.
XXX5.

In this part of the letter, Caelius described the case of M. Servilius, who supposedly had received the money from the estate of the father of some Appius
minor. The reason for giving him this sum (presumably simply the bribe) was the
collusion with C. Claudius Pulcher, the ex-governor of Asia, accused of extortion
(repetundae)6. Caelius tried to accuse Servilius of the praevaricatio but his case
was dismissed7, probably as a result of confusion of the law by the presiding
praetor, M. Juventius Laterensis8. The reason might also be that the collusion
was unsuccessful, as Claudius was exiled as a result of his trial.
Cicero himself has tried to discredit his political opponent, Publius Clodius
Pulcher, using the charge of collussion as well9.
The misconduct of the prosecutor could induce the lack of judgment at all. It
could also generate an incorrect verdict as a result of the trial. If, for example, the
accusator did not appear at the trial initiated by his indictment, this resulted in the
dismissal of the charges against the accused10. During the Republic, in the proceedings in quaestiones perpetuae, it was especially important, as in most cases,
after the verdict was issued, it was not possible to re-charge the same person
with an offense that had been the subject of the trial11. There was no possibility
of appeal.
I would like to focus now on how the crime of collusion is described in the
Justinian’s Digest, as this part of the compilation seems to collect the most comprehensive information on this crime.
It can be assumed that in ancient Rome, as it is today, people relied on the
integrity and bona fides of the prosecutors. Emphasis on this aspect is clearly put
in the definition preserved in the Digest, which Ulpian included in his monograph
De adulteriis:

“Tossed up on the crest of this wave, Appius minor lays information concerning money
received by Servilius out of his father’s property, alleging that HS 3,000,000 had been deposited
to rig the prosecution”.
6
M.C. Alexander, Trials in the Late Roman Republic, 149 BC to 50 BC, Toronto 1990, p. 163
(n. 336); T. Corey Brennan, The Praetorship in the Roman Republic, Oxford 2000, p. 569.
7
M.C. Alexander, Trials… p. 163 (n. 337).
8
Cic., Fam. 8,8,3.
9
Cic., Har. resp. 42; Cic., Pis. 23; Asc. in tog. 87C l. l. 13-15; Asc. in Pis. 9C l. l. 17-18.
10
A.H.J. Greenidge, The Legal Procedure, p. 468.
11
M. C. Alexander, Repetition of Prosecution, and the Scope of Prosecutions, in the Standing Criminal Courts of the Late Republic, „Classical Antiquity” 1982, issue 1.2, p. 141.
5
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D. 50,16,212 (Ulp. 1 de adult.): „Praevaricatores” eos appellamus, qui causam adversariis suis donant et ex parte actoris in partem rei concedunt: a varicando enim praevaricatores dicti sunt12.

A fragment of the jurist’s work explains the word praevaricator, used to
describe the prosecutor who was in collusion with the accused. Ulpian thought
it had derived from the word varico13 – to put the legs wide apart or to straddle.
However, it was not about the literal meaning of the term. The praevaricator was
the one who played both sides, even the one who crossed that thin line – he did not
behave like a prosecutor, but acted clearly in the interest of the other party. Therefore, he did not perform along to the role assigned to him in the trial – instead
of trying to convict the accused, he sought to achieve their acquittal14. He then
clearly violated the rules according to which he was supposed to proceed. The
prosecutor’s task was obviously to support the accusation15.
We can also find the entire title of the Digest on this matter – D. 47,15 De
praevaricatione. Reading passages contained in it can determine exactly what the
praevaricatio was to the Roman jurists. The text presented here also comes from
Ulpian’s commentary to the praetor’s edict:
D. 47,15,1 pr. (Ulp. 6 ad ed. pr.): Praevaricator est quasi varicator, qui diversam partem adiuvat prodita causa sua. Quod nomen Labeo a varia certatione tractum ait:
nam qui praevaricatur, ex utraque parte constitit, quin immo ex altera16.

Once more the jurist stressed that in the case of the praevaricatio the prosecutor did not help the party of the trial in which interest he should act. As already
mentioned, the role of the prosecutor was to support the accusation, which meant
its proper conduct. It can be assumed that this meant to make allegations in
accordance with the state of affairs or with the best knowledge of the prosecutor,
in order to convict the accused. If, therefore, the accusator failed to comply with
„We describe as ‘praevaricators’ those who give away their case to the adversaries and
move from the part of a prosecutor to that of a defendant; for prevaricators are named from
the variation in their parts”. All Digest translations are quoted after the English edition Digest,
A. Watson (ed.), University of Pennsylvania Press, 1998.
13
A. Walde, Lateinisches Etymologisches Wörterbuch, Heidelberg 1954, s.v. varico; A. Ernout, A. Meillet, Dictionnaire étymologique de la langue latine. Histoire des mots, Paris 2001,
s.v. varus; Oxford Latin Dictionary, P.G.W. Glare (ed.), Oxford 2007, s.v. varico. Cf. N.W. de Witt,
Praevaricatio and Delirium, „The American Journal of Philology” 1918, issue 39.4, p. 407 et seqq.
14
Very similar reasoning is visible in Cicero’s work, Cic., part. or. 126, praevaricator is not
a “real” accuser because he supports contradictory cases, straddling between them (vare).
15
W. Mossakowski, Delator w rzymskich procesach karnych, „Studia Iuridica Toruniensia”
2013, issue 12, p. 206.
16
„A double dealing prosecutor, a prevaricator, is like one straddling both sides; for he assisst
the other party, betraying his own client. Labeo says that the term derives from a manifold contest;
for the prevaricator act on both sides, not on one alone”.
12
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this obligation, it was only right to accuse him of committing a crime. Ulpian
also cited the observation of Labeo, who associated the word praevaricatio with
a fight on opposite sides – in that case, the prosecutor represented both parties to
the trial.
In the next part of the commentary on the edict, the jurist pointed to the differences between the proper and improper use of the praevaricator term:
D. 47,15,1,1 (Ulp. 6 ad ed. praet.): Is autem praevaricator proprie dicitur, qui publico
iudicio accusaverit: ceterum advocatus non proprie praevaricator dicitur17.

As he stated, “colluding” rightly relates to the one who accuses in the criminal trial. The term was sometimes used incorrectly to describe an advocate. This
is an accurate and fundamentally obvious distinction. The advocate, whose task
was to defend the accused in the trial, could not be reasonably accused of any
action aimed at acquitting a person in whose favor he spoke before the jury.
B. Levick18, calling the fragment of the Tacitus’ Annales, indicated the existence
of a less known form of the praevaricatio, when the defender abbandoned the
accused19. The historian described the suicide of an eques in the house of a fraudulent defender. It is possible, however, that Tacitus used the word praevaricatio in
a colloquial and not strictly legal sense.
This crime is also defined in the title of the Digest devoted to SC Turpillianum20:
D. 48,16,1,6 (Marc. l.s. ad SC Turpill.): Praevaricatorem eum esse ostendimus, qui
colludit cum reo et translaticie munere accusandi defungitur, eo quod proprias quidem probationes dissimularet, falsas vero rei excusationes admitteret21.

Marcianus stressed that the praevaricatio resulted from secret collusion.
Doing it, the prosecutor knowingly and intentionally managed the charges in such
a way as to lead to the acquittal of the accused22. The jurist also specified the
actions of the prosecutor, which could be considered as forms of this crime. They
included concealing the evidence incriminating the accused, which he had at his
disposal, as well as readiness to accept his false excuses. It was clearly not a full
„He is properly called a prevaricator who prosecutes in a public prosecution; an advocate
is not correctly so styled”.
18
B. Levick, Primus, Murena, and ‘Fides’: Notes on Cassius Dio LIV.3, „Greece & Rome”
1975, issue 22.2, p. 161 et seqq.
19
Tac., Ann. 11,5,2.
20
On the subject of procedural offenses set out in this senatus consultum, see L. Fanizza,
Delatori e accusatori. L’iniziativa nei processi di età imperiale, Roma 1988, p. 43.
21
„The prevaricator we demonstrate to be the man who colludes with the accused and discharges his duty of accusation negligently by concealing his own proofs and accepting the accused’s spurious defenses”.
22
Cf. W. Mossakowski, Delator…, p. 207 et seqq.
17
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list, but only the most common prosecutors’ activities undertaken in the interests
of the accused. It is worth emphasizing that the praevaricatio could be committed
only consciously, as only the result of a deliberate act of the prosecutor could be
seen as a crime. The inept conduct of the prosecution, which was not the result of
collusion with the accused, was not treated as such.
And finally, let me present one more non juridical, but very interesting sourcetext whcich demonstrates that proving praevaricatio was not easy – it required
the rejection of all other reasons for the accused being acquitted. Those other
reasons were described by Quintilian in his Institutio Oratoria:
Quint. 7,1,32: “Ut absolvatur reus, aut innocentia ipsius fit aut interveniente aliqua
potestate aut vi aut corrupto iudicio aut difficultate probationis aut praevaricatione.
Nocentem fuisse confiteris: nulla potestas obstitit, nulla vis, corruptum iudicium non
quereris, nulla probandi difficultas fuit: quid superest nisi ut praevaricatio fuerit?”23

Quintilian pointed to the praevaricatio as one of the means which led to the
acquittal of the accused. The others include: actual innocence of the accused or
the problems in proving their guilt, the intervention of anyone in power or authority or the use of violence or bribery. It follows from the wording of the passage
where Quintilian listed a full catalogue of these measures. It can therefore be
assumed that, in his opinion, there were no other reasons for this result of the trial.
So, the crime of the praevaricatio consisted basically of failing the prosecutor’s duties. The person committing it wanted to lead to the acquittal of the
defendant in the trial. If this action did not come to light, the perpetrator would
not suffer a well-deserved punishment. As far back as in the already mentioned
lex Acilia, the counter mechanism is visible – if there was collusion in the trial,
the proceedings before the quaestio de repetundis could be brought once more
against the same person on the basis of the same charges. The jurists’ texts relating to the praevaricatio preserved in the Justinian’s Digest in addition to indicating the nature of this crime also showed the different ways the accuser acted in
the interests of the accused.
The allegation of a collusive trial could also be used to gain the fame in the
Forum or slander the name of a political opponent – that was the case, for example, when Caelius tried to accuse Servilius, or when Cicero implied Clodius had
done it in the trial of Catiline.

„The means for securing the acquittal of an accused person are strictly limited. His innocence may be established, some superior authority may intervene, force or bribery may be employed, his guilt may be difficult to prove, or there may be collusion between the advocates. You
admit that he was guilty; no superior authority intervened, no violence was used and you make
no complaint that the jury was bribed, while there was no difficulty about proving his guilt. What
conclusion is left to us save that there was collusion?” (transl. LOEB edition).
23
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The penalty for the praevaricator is the same as it would be for the wrongly
acquitted – at least someone would be punished for the judged crime24. In addition, the praevaricator could become infamis and would not be allowed to prosecute ever again25.
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Summary
The subject of the article is to present a crime of collusion (praevaricatio) in
Roman criminal law. It is one of the forms of obstruction of the criminal process by the
prosecutor. The main scope was to show this crime in the juridical sources, preserved in
the Justinian’s Digest.
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MAIN PROBLEMS OF THE CODIFICATION WORKS
ON SUBSTANTIVE MISDEMEANOR LAW
IN PEOPLE’S POLAND

This article deals with the main problems of the codification works on substantive misdemeanour law in People’s Poland1. Those problems are presented in
the context of solutions adopted in the Code on Misdemeanours2 from 1971 and
the practice of implementation of its provision by the boards adjudicating in petty
offences cases. The Code on Misdemeanours was the final effect of the codification works carried out in the years 1960-1963 and 1967-1971 under supervision of
the Ministry of Internal Affairs.
During the codification works on substantive misdemeanor law there were
two contradictory concepts. The first one, which was created at the peak of the
Polish Stalinism in the early 1950s, included the misdemeanour law into the system of administrative law. As a consequence, the traditional term “misdemeanour
law” was substituted by the term “criminal and administrative law”. Pursuant
to an administrative concept, misdemeanours were acts threatening peace and
public order, and distorting the organisational acts of administration. The general
part of criminal and administrative law was separated from the provisions of the
criminal law3. Especially, this concept was supported by the Ministry of Internal
Affairs, in whose structures the boards adjudicating in the petty offences were
placed. The socialistic reform of December 19514 established collective boards
to adjudicate in cases of petty offences involving a social component. Deciding
adjudicating boards were placed in the local branches of the state administrative
1
The time of the Polish People’s Republic covers the years 1944-1989, when Poland was in
the sphere of the Soviet influence. Poland was governed in an authoritarian way by the communist
party – the Polish United Workers Party.
2
Ustawa z dnia 20 maja 1971 r. Kodeks wykroczeń (Dz. U. nr 12, poz. 114).
3
T. Grzegorczyk, A. Gubiński, Prawo wykroczeń, Warszawa 1995, p. 19.
4
Ustawa z dnia 15 grudnia 1951 r. o orzecznictwie karno-administracyjnym (Dz. U. nr 66,
poz. 454).
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structures, thus the general guidelines on the penalty policy were issued by the
Minister for Internal Affairs. Facing abolition of the judicial review of adjudication in petty offences, adjudicating boards were separated from the judicial
structures5.
The second concept, which perceived misdemeanour law as part of criminal
law, was supported by the adherents of the criminal law science. Unexpectedly, in
1963 the central authorities of the Polish communist party – Polish United Workers Party – made a decision, following the position of the scientists, to withhold
the codification works pending the draft of the new criminal code. This decision
of the party authorities conclusively prejudged the return of the misdemeanour
law to the area of criminal law. The tightening of links between the criminal
and misdemeanour laws was fostered by reclassification of some existing petty
offenses as misdemeanours in an operation effected under law on transfer in
19666. The Act on transfer served as a starting point for the second stage of the
codification works, which were resumed in 19677. These works were conducted
based on the assumption of close harmonisation of misdemeanour law with criminal law. During the second stage of the codification works there was a process of
a gradual adoption of several general parts of the criminal law institutions into
the misdemeanour law. Due to the takeover of another group of petty offences
into the group of misdemeanours, Polish substantive misdemeanour law has significantly changed. The term “criminal-administrative law”, which existed from
the beginning of the Stalinist period, was replaced by the commonly used term
“misdemeanour law”. As a result of codification works, the misdemeanour law,
both in terms of content and external shape, became a part of widely understood
criminal law8.
The second phase of codification works (1967-1971) was carried out based on
the assumption of synchronising the provisions of the future misdemeanour law
with the draft of the Criminal Code of People’s Poland. A a consequence, the principle of polarisation of misdemeanours and stratification of responsibility was
adopted. This approach referred to the resolution that had been made in September 1961 by the central authorities of the Polish United Workers Party. It started
a new chapter in the criminal policy on minor criminal offences. Implementing
the resolution of the party authorities, the authors of the substantive misdemeanour law codification confined the repressive legislation only to the most serious
5
M. Łysko, Kształtowanie się ustroju kolegiów orzekających w Polsce Ludowej (1952–1956),
„Czasopismo Prawno-Historyczne” 2012, Vol. LXIV, issue 2, pp. 250-253.
6
Ustawa z dnia 17 czerwca 1966 r. o przekazaniu niektórych drobnych przestępstw jako
wykroczeń do orzecznictwa karno-administracyjnego (Dz. U. nr 23, poz. 149).
7
Z. Kocel-Krekora, Kierunki rozwoju polskiego prawa wykroczeń, „Zagadnienia
Wykroczeń” 1987, issue 3, p. 11.
8
H. Rot, Problemy kodyfikacji prawa w PRL, Wrocław 1978, pp. 108-109.
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acts. Perpetrators of minor offences were to be treated with the institutions of
the educational influence, besides or instead of the traditional punishments9. As
a result, the misdemeanour law system created during the second stage of codification works included a complex catalogue of the punishments and the beyondcriminal influences, along with a precise definition of the penalty principles10.
Synchronisation od the misdemeanour law with the criminal code was also supported by adopting a division of the penalties into principal and additional ones,
which was consistent with the Polish legislation traditions. A formal separation
of those two categories of penalties had not functioned under the misdemeanour
law, though taking it into account in the future codification was necessary in view
of a significant enrichment of the methods of influencing the violators. Going
beyond the traditional arrest and fine penalties served to create the basis for running a flexible criminal policy. Rising a reprimand into the rank of principal
penalty helped to treat the minor offenders gently, as there was no need to use
repressive measures for them11.
Expanding the catalogue of principal penalties was also made by introducing restriction of personal liberty that had not existed in the misdemeanour law
before. The penalty of restriction of personal liberty, which was adopted from the
Criminal Code12 of People’s Poland, underwent creative modifications to adjust it
to the specifics of misdemeanours as acts of minor liability13. Besides penalties in
the traditional understanding of the term, the Code on Misdemeanours provided
fines and compensation obligations, whose roles became stronger in the existing acquis14. In order to give flexible character to misdemeanour case-law, the
authors of the codification created a system of social and educational influence
means, which was contrary to traditional penalties. Despite introducing several
non-repressive means into the Code on Misdemeanours, in practice only the solution, which provided resignation from initiating the proceedings for the sake of an
individual solving the case by a body revealing the misdemeanour, worked well.
Such solution, though in a modified form, has functioned until the present day,

S. Walczak, Niektóre problemy kodyfikacji prawa karnego, „Państwo i Prawo” 1968, issue
4-5, p. 594.
10
H. Popławski, Problemy granic przestępstwa i wykroczenia, „Nowe Prawo” 1973, issue 9,
p. 1294.
11
A. Gubiński, O niektórych kierunkach orzecznictwa kolegiów do spraw wykroczeń w latach 1972-1975, „Państwo i Prawo” 1976, issue 3, s. 71.
12
Ustawa z dnia 19 kwietnia 1969 r. Kodeks karny (Dz. U. nr 13, poz. 94).
13
P. Kłosiewicz, T. Olszewska, Doniosłe problemy „małej sprawiedliwości”, „Więź” 1970,
issue 11, p. 17.
14
Nowe ustawy o wykroczeniach – narzędziem ochrony porządku publicznego i dyscypliny
społecznej, „Zagadnienia Karno-Administracyjne” 1971, issue 3, p. 5.
9
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as the Code on Misdemeanours provides the possibility to address an admonishment, warning or a notice, or to use other means of educational influence15.
Also the catalogue of additional penalties was supposed to include the idea,
which accompanied the second stage of the codification works, of “differentiating and enriching the means at adjudicating boards disposal, enabling widely
understood individualisation of penalty”16. In practice, the catalogue of additional penalties that had been created as a result of the codification works, was
characterised by a far-reaching stringency, as the consequences of the additional
penalties were much more severe than those of the principal ones. These were:
a ban on engaging in a specific activity and performing actions that required an
authorisation, as well as a ban on driving17. The additional penalty of the ban on
driving which was adjudicated for two years, had especially severe consequences
for persons performing a job of a driver18.
The analysis of the second stage of codification works leads to a conclusion
that in the works on creating the general part of the future codification the greatest emphasis was put on creating the basis for severe treatment of offenders of
serious offences. As a result, the Code on Misdemeanours was marked by “rigorous provisions towards people who were particularly a burden to the society,
namely, repeat offenders and hooligans”19. The codification of 1971 treated hooligan character of an act as an aggravating circumstance, introducing several further restrictions of the penalty for the offenders of this category of acts. Among
them there were ones that had not been known in the current legislation, they
included no suspended arrest sentence, a total prohibition on ruling a reprimand,
and a possibility to rule a fine in case of damage caused by a hooligan act20. New
anti-hooligan regulations were accompanied by restricting penalties for the acts
performed under the influence of alcohol, which legitimised the current practice
of classifying intoxication of the offender as a basic premise of a hooligan character of the act. Harsh attitude of the 1971 codification authors towards repeat
offenders was also expressed in perceiving a formal fact of previous sentencing as
essential. For that reason the adjudicating entities did not take into consideration
the real level of the offenders’ demoralisation and the character of the commitA. Gubiński, Środki oddziaływania wychowawczego na tle zasady celowości w prawie
wykroczeń, „Państwo i Prawo” 1972, issue 10, pp. 32-33.
16
J. Bafia, Kodyfikacja prawa o wykroczeniach, „Państwo i Prawo” 1971, issue 10, p. 517.
17
W. Radecki, System kar i innych środków oddziaływania w prawie wykroczeń, „Służba
MO” 1977, issue 6, p. 651.
18
K. Porada, Mikrospołeczne skutki stosowania zakazu prowadzenia pojazdów mechanicznych, „Studia Kryminologiczne, Kryminalistyczne i Penitencjarne” 1979, Vol. X, pp. 340-341.
19
Tezy wystąpienia Ministra Spraw Wewnętrznych Kazimierza Świtały, „Zagadnienia Karno-Administracyjne” 1970, issue 2, p. 52.
20
A. Marek, Prawo wykroczeń w zarysie, Warszawa 1975, p. 55.
15
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ted acts21. In practices, the idea of polarisation of misdemeanours and stratification of the offenders’ responsibility has affected the new solution of general part
of the Code on Misdemeanours in spirit of intensifying penalization. Most of
those solutions were created in order to treat severely the perpetrators of “alcohol
and hooligan” acts, the most numerous group of offenders at magistrate courts.
Although the codification of 1971 created many possibilities of gentle reactions,
and therefore did not oblige the adjudicating entities to conduct harsh legislative
policy, in practice it was a continuation of the punitive legislative tendencies.
The Ministry of Internal Affairs, which perceived complex misdemeanour law
codification as a tool to “protect public order and maintain social discipline”, had
a decisive impact on the codification works22.
As the general part of the Code on Misdemeanours covered some regulations
that supported a gentle criminal policy, the specific part of it, created during
codification works, was much more severe. The analysis of the second phase of
those works leads to a conclusion that, while choosing sanctions for the specific
misdemeanours the general prevention was taken into consideration in the first
place. As a result, the codification of 1971 widely used traditional penalties that
were of custodial nature. Even the provision of a general part that was highlighting a unique character of principal arrest could not conceal the repressive character of the specific part. That solution should be seen as a propaganda declaration
that was to hide the fact of common use of that most severe of principal penalties.
Nearly every third misdemeanour from the specific part of the Code on Misdemeanours was punishable by principal arrest which was nearly always sentenced
for the maximum term23.
The authors of the codification of 1971 can be partially justified by the need
to take into consideration some misdemeanours that evolved from current petty
offences of typically criminal character included in the specific part. Making
those petty offences punishable by arrest was justified by their serious character,
similar to the “alcohol and hooligan” misdemeanours that were particularly burdensome for the society. There was no rational explanation of the frequent use of
principal arrest for misdemeanours against public order. In spite of this, the Code
on Misdemeanours provided for the use of that punishment for the traffic offenders, people begging in public places, or women prostituting themselves in public

21

p. 30.

A. Gubiński, Recydywa w prawie wykroczeń, „Zagadnienia Wykroczeń” 1976, issue 1,

J. Szumski, Główne kierunki polityki karnej realizowane przez kolegia do spraw wykroczeń
w latach 1972-1989, „Archiwum Kryminologii” 1993, Vol. XIX, p. 131.
23
A. Gubiński, Wokół problemów nowej kodyfikacji, „Zagadnienia Wykroczeń” 1972, issue 2,
p. 8.
22
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places24. Repressive nature of the misdemeanour law system, which was created as a result of the codification works, was enhanced by introducing solutions
other than principal arrest, leading to imprisonment for committing an offence.
The arrest could happen as a consequence of executing a conditionally suspended
arrest sentence, evasion of the execution of restriction of personal liberty, and
especially the execution of an alternative arrest sentence in case of failure to pay
the imposed fine. The common use of imprisonment as a peculiar “reinforcement
of penal measures influence” made Polish misdemeanour law one of the most
repressive systems worldwide25.
The idea of decriminalization, which accompanied the second phase of codification works, in practice had a marginal impact on the shape of the specific part
of the Code on Misdemeanours. The process of complete resignation from penalization of the acts that had hitherto been petty offences, included only few acts
rarely occurring in practice of case-law. The authors of codification of the substantial misdemeanour law considered in an equally limited scope the idea of partial
decriminalization. It provided for penalization of infringement by the citizens of
some obligations with which the administrative enforcement procedure was previously inefective26. That idea was accomplished on the basis of the acts for which
offenders previously were responsible only in the administrative procedure. This
remark applies in particular to the conditionally suspended penalization of avoiding the obligation to register a library or double failure to pay contractual fines for
travelling without a ticket (fraud). It would be much more preferable to partially
decriminalize, as was common in the practice of magistrate courts case-law, misdemeanours against the obligation of population registers. Instead, they were sanctioned, quite inadequately to their importance, with the restriction of liberty27. The
process of decriminalization was not able to cover the repressive aspects of the provisions in the specific part of the 1971 codification. Its sustainability was fostered
by introducing the penalty of acts that had not been misdemeanours, substantiated
by prevalence of new actual states and their negative perception of the society.
However, only a part of them were behaviours which, due to the changing conditions of life, were reinforced and required an effective countering of their spread
by the use of the repressive means. From the social point of view penalization was
required of such acts as: throwing stones at vehicles, malicious and lawless impeding the use of infrastructure for public use, or careless driving aside from a public
24
L. Falandysz, Wykroczenia przeciwko porządkowi i spokojowi publicznemu, „Państwo
i Prawo” 1970, issue 11, p. 708.
25
J. Skupiński, Kierunki doskonalenia polskiego prawa wykroczeń, „Studia Prawnicze”
1981, issue 4, p. 5.
26
L. Kubicki, W. Świda, Stan prawa karnego, „Państwo i Prawo” 1972, issue 4, p. 34.
27
M. Łysko, Prace nad kodyfikacją materialnego prawa wykroczeń w Polsce Ludowej (19601971), Białystok 2016, pp. 317-318.
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road. Stressing the responsibility connected with the fact of taking care or having
custody over a minor was supported by acknowledging cases of putting a child’s
health or life at risk as misdemeanours28.
The analysis of the provision from the specific part of 1971 codification,
which penalizes the most common cases of infringement of public peace and order
(Art. 51 of the Code on Misdemeanours), leads to a conclusion that it was created
to implement the party authorities’ guidelines which demanded to “fight negative
social phenomena definitely and consistently”29. General stating and ambiguous
attributes of a prohibited act were accompanied by an extremely wide scope of
penalization. Penalization was since provided for difficult to define inciting and
aiding for infringement of public peace and order. The provision undermining the
guarantee function of criminal law was validly defined by L. Falandysz as a “little criminal code” formulated in three sentences. The provision had been introduced not only for the “alcohol and hooligan’” offenders, it also served to make
criminally liable individuals depraved due to the alcohol abuse 30.
While critically evaluating the typically repressive character of some provisions of the specific part of the Code on Misdemeanours, the fact of creating
a legal act meeting the requirements of codification of a partial character should
be acknowledged. It covers the most important misdemeanours that were ruled
at magistrate courts, as reflected by grouping actual states of more than 90% of
cases referred to magistrate courts by law enforcement authorities in the specific part. In comparison with the misdemeanour law that was a starting point
for the codification works, the specific part of the 1971 codification was sensibly
comprehensive. It was done by grouping those actual states provided for in special laws, whose importance increased with the rapid transformation of social
relations. Although the Code on Misdemeanours protected much wider scope of
social relations, its specific part was developed in quite a reasonable way, without
excessive resorting to descriptive dispositions or including an illustrative listing
of actual states of misdemeanours of administrative character31.
In spite of the critical remarks which proved right in the practice of the boards
judging petty offences, totally dispositional towards the Ministry of Internal
Affairs, the legal system created through codification works should be evaluated
positively. It was a skilful connection of traditional concepts of misdemeanour
law of a typically repressive character with a socialist idea of educational influence focused on softening repressions until they could be completely replaced
J. Szumski, Zmiany w prawie wykroczeń i ich wpływ na politykę kryminalną, „Państwo
i Prawo” 1986, issue 7, p. 45.
29
Nowe ustawy o wykroczeniach – narzędziem…, p. 1.
30
L. Falandysz, Wykroczenia przeciwko…, p. 709.
31
M. Łysko, Prace nad kodyfikacją…, pp. 319-320.
28
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by non-criminal means. When evaluating the results of the codification works
that were carried in the 1960s, it was pointed out that those works were done by
the agenda of the Ministry of Internal Affairs. During the whole time of People’s Poland the Ministry of Internal Affairs demonstrated an ambition to make
the misdemeanour law a peculiar ministerial law focused on repressing the society to enforce its subordination32. On its initiative, some solutions were adopted,
included in the Code on Misdemeanours, that supported treating adjudicating in
petty offences as an instrument of realizing the current interests of the ministry.
Those solutions were used particularly during the political crises33. A clear contradiction between the principle of polarization of misdemeanours and stratification
of responsibility, which underlied the codification works, in the practice of boards
adjudicating in petty offences was an outcome of an administrative concept of
case-law on misdemeanours. Under the influence of Ministry of Internal Affairs
the provisions of specific part of the Code on Misdemeanours had been applied
not only against the “alcohol and hooligan” offenders, but also served to repress
the political opponents of communist authorities34. In 1986 several petty crimes
of political character, which up to then were addressed in a more favourable way
for the accused criminal proceeding, were transformed into the specific part the
Code on Misdemeanours35. In order to eliminate the political opposition, it was
vital to transfer cases of illegal printing and distribution of informative materials,
publications criticizing the system and policy of the communist authorities, to the
properties of board judging petty offences. Forfeiture of assets, the punishment
provided for those acts, was overused to order forfeiture of cars or video equipment36. It was the consequence of interpreting guidelines contrary to the essence
of such punishment in the petty offences law. As the assets subject to forfeiture
were of a value more than ten times higher than the maximum fine, the forfeiture
of these asset came close to the punishment of confiscation of assets37.
When, due to the systematic transformation started in 1989, the adjudicating boards were transferred to the structures of the Ministry of Justice38, it sud32
J. Bafia, Jeszcze raz o czynach przepołowionych – artykuł polemiczny, „Zagadnienia
Wykroczeń” 1988, issue 6, p. 94.
33
J. Szumski, Środki penalne w polskim prawie wykroczeń na tle doświadczeń praktyki,
Lublin 1995, p. 211.
34
M. Łysko, Polityczne uwarunkowania orzecznictwa karno-administracyjnego Polski
Ludowej, „Studia z Dziejów Państwa i Prawa Polskiego” 2014, Vol. XVII, pp. 230-232.
35
Ustawa z dnia 24 października 1986 r. o zmianie niektórych przepisów prawa o wykroczeniach (Dz. U. nr 39, poz. 193).
36
J. Szumski, Główne kierunki polityki…, p. 118.
37
Kolegia ds. wykroczeń w PRL (rozwiązania ustawowe i praktyka), Warszawa, Kraków
1987, pp. 17-18.
38
The reform was carried out by the following legal act: Ustawa z dnia 8 czerwca 1990 r.
o zmianie ustaw: Kodeks postępowania karnego, Kodeks postępowania w sprawach o wykroczenia, o ustroju kolegiów do spraw wykroczeń i Kodeks pracy (Dz. U. nr 43, poz. 251). .
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denly turned out that the Code on Misdemeanours created the conditions to lead
a rational criminal policy. Due to that, a process of defusing repressive case-law
of adjudicating boards started in 199039. It revealed in a full realization of the
principles that were accepted as the basis for the codification works of the misdemeanour law in the 1960s. Entering into force the Criminal Code40 of 1997
necessitated novelization of the Code on Misdemeanours41 to adjust its solutions
to the current codification of criminal law. The introduced changes did not affect
the core of the solutions created during the codification works carried out in People’s Poland42. The reform of 1998, though, contributed to the elimination of a vast
majority of errors of substantial misdemeanour law codification that were noticed
by academics and legal practitioners43.
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Summary
The result of the codification works that were carried out in the years 1960-1971 on
substantive misdemeanour law in Poland was a Code on Misdemeanours of 1971. The
measures created in this Code were strongly influenced by the idea of misdemeanours
polarization and stratification of responsibilities. According to this idea, severe repression
was supposed to be limited to the most serious misdemeanours. Towards other offenders
progressive leniency was provided, with non-criminal means replacing them. Under
influence of political factors the character of general part of Code on Misdemeanours was
determined by provisions which were introduced aimed at severe treatment of serious
offenders. Also the specific part was shaped in the repressive spirit. The conditions to
realise the assumptions accepted by codifiers of the substantive misdemeanour law were
created only after the fall of communist system in Poland, when in 1990 the adjudicating
boards were cut off from the influence of Ministry of Internal Affairs and placed in the
structures of the Ministry of Justice.
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1. INTRODUCTION
The norms of constitutional law form the foundation of the entire legal system of a state. They concern legal relations between the individual and the state,
between different entities, and therefore belong to the norms of public law1.
They are included in a special legal act that is founded on certain basic principles.
They were created during the centuries-long development of constitutional law.
They refer to the multifaceted nature of the political system in a given country,
describe the system of government and the fundamental rights. The issues mentioned above determine the political identity of the state. Generally, they regulate
who is the sovereign, what organs of state power have been established. Therefore, it concerns the formal and material surface of the constitutional reality, ideas
and goals of this process.
Constitutionalism appeared in England, the USA and France at the turn of the
17th and 18th centuries as a result of the opposition towards absolute monarchies.
It developed on the basis of postulates of the liberal state of law, the primacy of
law, and the protection of individual rights over the omnipotence of the ruler2.
From the beginning, the constitution usually consisted of one act. However, due
to specific political situation or state structure, it could be composed of several
interrelated acts (e.g. constitutions of France 1875, Austria 1867, Russia 1906).
B. Banaszak, Prawo konstytucyjne, Warszawa 2008, p. 7.
P. Uziębło, Konstytucjonalizm, (in:) J. Zajadło (ed.), Leksykon współczesnej teorii i filozofii
prawa, Warszawa 2007, p. 152. The problem of constitutionalism was discussed by E.R. Huber,
who addressed, among others, the issues of absolutism, constitutionalism and parliamentarism,
E.R. Huber, Deutschen Verfassungsgeschichte seit 1789, Bd. 3, Bismarck und das Reich, Stuttgart
1970, pp. 3-26.
1
2
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The English constitution was an exception, because it did not formally exist, but
functioned in a material sense as a catalog of particularly important acts. As for
the structure and systematics, the volume of the constitution depended on the conditions for the creation of these acts. The American constitution was the shortest
(7 articles), and the Spanish was the longest one (384 articles). Systematics did
not have a permanent system. It depended on views on the essence of the state,
the origin of power, the attitude towards the rights of the individual, the degree of
centralization of the state, and the division of power3.
In more than two hundred years of constitutional history, the subject of regulation has changed both in terms of quantity and quality. The political, socio-economic system was always the core. Many important contents have been included
in the introductory, called: introductory, proclamations, preambles, and basic
principles. There were also constitutions without introductory titles, such as the
United States constitution (1787), almost all French constitution in the form of
the changing Declaration of Human and Citizens’ Rights, Baden (1818), Prussia
constitution (1850), etc. There were usually highlighted the landmark events in
the history of the state, solemnly indicated the creators or contained the basic
principles of the political system. They were part of the Constitution. There were
also constitutions which did not contain any introduction. The context of the first
basic laws involved primarily the division of powers and guarantees of civil rights
(not in the US constitution). The rest of the content described in more detail the
political system matters, and the whole was closed by the amending of the act,
transitional and final provisions. The most important foundations of power were:
the sovereignty of the nation, the division of powers, and the civil rights4.
The contemporary constitutionalism has created common principles that are
the basic standard for a democratic state. They are calculated in almost every
basic legal regulation and are based on the ideas of enlightenment. Sometimes the
legal definitions of these principles are not directly emphasized. They should be
interpreted on the basis of a set of rules, but they are generally known to everyone.
The Constitution is therefore a legal act with the highest legal force in the
state. This is expressed in the specific mode of its adoption, change and in its
name. The subject of the regulation is the state system, ways of exercising power
by the sovereign, basic rights, freedoms and obligations of the individual, as well
as provisions regarding the mode of changing standards5. As a result, the German term Verfassung, like the English constitution, should be understood today

T. Maciejewski, Historia powszechna ustroju i prawa, Warszawa 2007, p. 501.
Ibidem, pp. 502-503.
5
B. Banaszak, Prawo konstytucyjne…, p. 51.
3
4
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as both the political system of the state and the constitution in the sense of a written legal act, occupying the highest position in the system of sources of law6.
Thus, being a legal act of a special character, the constitution evokes significant political and social effects in the state and fulfills essential functions in it:
1) legal – it is the basic normative act shaping the foundation the of socio-political relations in a given system,
2) integration – it strengthens socially accepted values,
3) educational – it shapes patterns of desirable social behaviors,
4) organizing – it constitutionally defines the organization and functioning
of the state,
5) petrifying – it stabilizes the normative pattern of the state,
6) program – it indicates the directions of development of the state and its
institutions7.
The aim of this research is to present and compare the constitutional norms
contained in the interwar constitutional acts of Poland and Finland.
The methods used in legal, historical and political sciences have been adopted8.
The method of analyzing legal texts was used to find and interpret fundamental
principles of the foundations of power in Finnish and Polish constitutional acts.
On the other hand, the comparative method allowed to examine and compare
the principles interpreted from constitutional norms and to create the basis for
a legal-historical-comparative analysis.

2. POLISH CONSTITUTIONS OF THE INTERWAR PERIOD
The Republic of Poland regained independence in 1918, after 123 years of
dependence on the Russian Empire, the Austro-Hungarian Empire, and the German Empire. In the Kingdom of Poland there was the Regency Council, which
on 7 November 1918 issued a manifesto addressed to the Polish nation. It was the
first legal act of the Polish authorities in which the creation of an independent
state was proclaimed. In the meantime, transitional local power centers were created, which were consolidated only after the release of Józef Piłsudski from Magdeburg and his arrival to Warsaw on 10 November. Next day the Regency Council
T. Maciejewski, Ustrój konstytucyjny wolnych miast (państw, terytoriów) Europy w latach
1806-1954. Studium prawno-historyczno-porównawcze, Warszawa 2018, p. 4.
7
B. Banaszak, Prawo konstytucyjne…, pp. 78-82. P. Uziębło also writes widely on constitutionalism, P. Uziębło, Konstytucjonalizm, (in:) J. Zajadło (ed.), Leksykon…, pp. 152-158.
8
T. Chauvin, T. Stawecki, P. Winczorek, Wstęp do prawoznawstwa, Warszawa 2017, pp. 3031; A. Chodubski, Wstęp do badań politologicznych, Gdańsk 2013, pp. 123-141.
6
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gave him the supreme command over the army and on 14 November the Council was disbanded, giving him full authority. The other centers of local authorities have acted similarly. The system of the state was regulated by a decree of
22 November, according to which the Polish state was given the republican system. Until the Legislative Sejm was convened, the state’s Supreme Head, Józef
Piłsudski, was to exercise supreme power in the state. The rules of electoral law
were based on a democratic 5-adjective electoral law9.
In January 1919, elections to the Legislative Sejm were held. Less than a month
later, a resolution on the temporary rules of the functioning of the state, called the
small constitution, was passed. It was to remain in force until the relevant basic
law was issued. The Legislative Sejm was to be the sovereign and the legislative
power. The executive power and implementation of the Sejm’s resolutions in civil
and military matters were entrusted to the Head of the State, Józef Piłsudski. The
appointment of the government together with the president of the ministers, but in
agreement with the Sejm, was also within the scope of his competences. In turn,
the Head of the State and government were responsible to the Sejm, and each act,
before entering into force, required the countersignature of the proper minister. In
the political system introduced by virtue of the small constitution of 20 February
1919, the state power was concentrated in the Legislative Sejm, which became the
source of all power. In principle, however, its main task was to pass the basic act
– the constitution (hence its name)10.
The Constitution of the Republic of Poland of 17 March 1921, known as the
March Constitution, was the first Polish act of this type after regaining independence in 1918. After long-lasting disputes regarding its shape, it was passed by the
Legislative Sejm in 192111. The significance of this fact might have been demonstrated by the celebration of the solemn Te Deum Laudamus in the St. John cathedral,
and then laying a wreath at the foot of the monument of Stanisław Małachowski,
the Speaker of the Four-Year Sejm, by the Speaker of the Sejm12. This constitution
became the starting point for the development of contemporary Polish constitutionalism13. Numerous projects of the Constitutional Bureau of the Government, political parties and private persons have not found recognition of the Constitutional
Committee of the Legislative Sejm. The disputes mainly concerned: the structure
of the Parliament, the powers and the mode of election of the President, the status
9
T. Maciejewski, Historia ustroju i prawa sądowego Polski, Warszawa 2011, pp. 301-303;
J. Bardach, B. Leśnodorski, M. Pietrzak, Historia ustroju i prawa polskiego, Warszawa 1993,
pp. 462-463.
10
T. Maciejewski, Historia ustroju…, p. 303; J. Bardach, B. Leśnodorski, M. Pietrzak,
Historia ustroju…, pp. 479-480.
11
M. Stębelski, Polskie konstytucje, Warszawa 2007, p. 8.
12
„Kurjer Warszawski” 1921, issue 70, p. 1.
13
L. Garlicki, Polskie prawo konstytucyjne, Warszawa 2008, p. 13.
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of the Catholic Church and national minorities. However, the model constitution of
the III French Republic 1875 became the Polish constitution then14.
The content of the constitution consisted of an introduction and 126 articles
that were grouped in seven chapters: the basis of the state system, legislative
power, executive power, judiciary, rights and duties of the citizens, changes and
revision of the constitution, transitional provisions15.
The following constitutional principles have been adopted: the continuity of
the Polish state, the republican political system, the sovereignty of the nation, the
tripartite of power, the parliamentary democracy, the homogeneous state, and the
civil liberalism. Their application was a result of combining the political traditions of the former Polish-Lithuanian Commonwealth with the democratic tendencies occurring after the First World War16. The reference to the institutions of
the Third French Republic resulted in a clear imbalance between the authorities,
because the French model was characterized by a very strong position of the Parliament, a far-reaching dependence of the government on the lower house, and
leaving the ceremonial role for the President. This model was considered attractive to all then political parties in the Sejm17, fearing the strong personality of
Józef Piłsudski, as a potential presidential candidate.
The supreme authority was exercised by the Nation through the organs of legislative power (the Sejm and the Senate), the executive (the President, the Council of Ministers), and the judiciary (an independent judiciary). The Sejm (444
deputies) and the Senate (111 senators) were elected in the general, equal, direct,
proportional and secret ballot elections, and the term of office lasted 5 years. The
president, on the other hand, was appointed for a 7-year term through the National
Assembly (both parliamentary chambers combined). The Constitution guarantees
basic civil rights and freedoms as well as protects the rights of national and ethnic
minorities. A wide territorial self-government was also introduced18.
The March Constitution was significantly modified on the basis of the August
novella in 1926, adopted as a result of the so-called May coup. The most important change was the strengthening of the executive branch by increasing the President’s competence in relation to the powers of the Sejm and the Senate19. In case
T. Maciejewski, Historia ustroju…, p. 306; J. Bardach, B. Leśnodorski, M. Pietrzak, Historia ustroju…, p. 480.
15
Dz. U. 1921, Nr 44, poz. 267, pp. 633-658.
16
T. Maciejewski, Historia ustroju…, p. 306; J. Bardach, B. Leśnodorski, M. Pietrzak, Historia ustroju…, pp. 480-482.
17
L. Garlicki, Polskie prawo konstytucyjne…, p. 13.
18
M. Stębelski, Polskie konstytucje…, p. 8. For more on the political system in 1921-1926 see
T. Maciejewski, Historia ustroju…, pp. 306-311; J. Bardach, B. Leśnodorski, M. Pietrzak, Historia
ustroju…, pp. 480-496.
19
M. Stębelski, Polskie konstytucje…, p. 8.
14
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of emergency, the Head of State could issue regulations with the force of law,
which, however, could not change the constitution, the electoral law, the state budget, the size of the army, and the important economic issues. Those regulations
had lost their power if they would not have been submitted to the Sejm within
14 days at the next meeting or were rejected by the body. At the request of the
government, the President could independently dissolve the Sejm and the Senate
before the end of the term. In budget matters, he could in turn announce a draft
budget act if none of the chambers took a budgetary resolution on time. A vote
of no confidence in the government could not be passed on the same meeting at
which it was requested. The amendment to the act was supplemented by the act on
powers of attorney, that is empowering the President to issue regulations with the
force of law until the election of the Sejm and the Senate of the next term, which
took place only in 1928. In addition, the office of the General Inspector of the
Armed Forces was created. Józef Piłsudski took over the actual power in the state.
The main purpose of his supporters was to change the constitution20.
The Constitutional Act of 23 April 1935 was the second Polish basic law of
the interwar period, also known as April Constitution21. Work on the revision
of the Basic Law began after the Sejm elections in 1928. Piłsudski`s supporters,
who had the majority in the Parliament, adopted the draft of the new constitution
in 1934 by qualified majority of 2/3 of votes. The Senate adopted it with amendments a year later. When the project came back to the Sejm’s deliberations, it was
handled according to the rules applicable to the adoption of an ordinary law, and
therefore by an absolute majority, and not by a qualified majority. This allowed
the opposition to be rejected. The mode of enactment gave the opposition the
basis for claims that the act was passed in a manner inconsistent with the applicable law. Finally, on April 23 1935, President Ignacy Mościcki signed the text of
the constitution22.
The content, without introduction, consisted of 81 articles, grouped in 14 chapters covering the basic principles of the political system, President, government,
Parliament, Senate, legislation, budget, armed forces, justice, state administration, state control, state threat, changes to the constitution, and final provisions23.
The constitutional principles were included in the 10 Articles of Chapter
I. Fundamental rights were: the concept of the state as a common good of citizens, uniformity and indivisibility of state power, elitism, cooperation of citizens
with the state for the implementation of the general good, loyalty to the state and
T. Maciejewski, Historia ustroju…, p. 312. For more on the political system in 1926-1935
see also J. Bardach, B. Leśnodorski, M. Pietrzak, Historia ustroju…, pp. 496-500.
21
M. Stębelski, Polskie konstytucje…, p. 10.
22
T. Maciejewski, Historia ustroju…, pp. 312-313; J. Bardach, B. Leśnodorski, M. Pietrzak,
Historia ustroju…, pp. 500-501.
23
Dz. U. 1935, Nr 30, poz. 227, pp. 487-508.
20
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work for it, and non-existence against its rights24. As a result of the May coup
in Poland, a new system of governing the state was created. It was a departure
from the constitutional principles underlying the March Constitution. The mechanism of state functioning within the framework of the parliamentary system
was replaced by the authoritarian methods of exercising power. It required formal
and legal fixation in the constitutional norms. The work on the new constitution
was accompanied by sharp criticism of parliamentary democracy. The reversal
of parliamentarism was also observed in other European states that were heading
towards the concept of a totalitarian state. In Poland, however, under the rule of
the April Constitution, there was a model of authoritarian state that was different
from European totalitarianism (e.g. the German one)25.
The presidential system was introduced, with a strong emphasis on the role
of the President of the Republic of Poland, who held a superior position over the
other state organs. He became the superior of both the executive (government)
and legislative (Sejm and Senate). He was only responsible „to God and history”.
He was equipped with numerous prerogatives, which included indicating the candidate for his successor, choosing the 1/3 composition of the Senate, as well as
dissolving the Parliament before the end of the term. He also had strong legislative powers – the right to issue decrees. The content of the constitution also
strengthened the role and position of the government, limiting accountability to
the Parliament26.
The April Constitution was based on completely different ideological assumptions than the March Constitution. However, despite the introduced authoritarianism, in the situation when the President indicated another candidate for successor
than the Electoral Assembly, general elections were administered. Thanks to the
fact that in the event of war the President could appoint a successor, the continuity
of power after 1939 was preserved27.
3. FINNISH CONSTITUTIONS OF THE INTERWAR PERIOD28
The Republic of Finland gained independence in 1917, for the first time in
history, becoming independent from the Russian Empire and the Kingdom of
T. Maciejewski, Historia ustroju…, p. 313.
J. Bardach, B. Leśnodorski, M. Pietrzak, Historia ustroju…, pp. 501-502.
26
M. Stębelski, Polskie konstytucje…, p. 10. For more on the political system in 1935-1939
see also T. Maciejewski, Historia ustroju…, pp. 313-316; J. Bardach, B. Leśnodorski, M. Pietrzak,
Historia ustroju …, pp. 502-508.
27
L. Garlicki, Polskie prawo konstytucyjne…, p. 14.
28
In this subsection are presented results of research conducted as part of the author’s doctoral thesis in preparation.
24
25
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Sweden. To gain independence (Itsenäinen Suomi), it operated in 1809-1917 as the
Grand Duchy of Finland (Suomen suuriruhtinaskunta). It was an autonomous territory that was located in the area of the Russian Empire and was connected with
it by a personal union. Earlier, Finland was under the Swedish rule.
On 6 December 1917, the Finnish Declaration of Independence (Suomen
itsenäisyysjulistus) was announced. Then, the independent Kingdom of Finland
(Suomen kuningaskunta) was proclaimed. As E.N. Setälä, a Finnish political
activist of that time, observed, separation from Russia and political independence
became a logical result of historical development and the realization of the most
important aspirations of the Finnish people29.
The new Finnish state was organized in the form of a monarchy. The activity
focused on constitutional legislation was intensified after the end of the civil war
of 1918 pending for the form of the state. Until then, the basic constitutional act
still in force in the country was the Form of Government from 1772, which the
Finnish Parliament (Eduskunta) confirmed along with the form of the system on
15 May 191830.
After the notification of the independence, Eduskunta gave the highest
power to P.E. Svinhufvud. It was decided that although one would not escape the
unequivocal answer to the question about the future political system, the regency
is the most adequate way to exercise power in the political situation of that time.
A government was also established (called the Senate)31. The possibility of
entrusting power to the regent resulted from the fact that the parliamentary body
had legitimacy to exercise power after gaining the independence. Eduskunta was
the only body that had legal continuity in the situation of that time32.
The striving to stabilize the system based on monarchist concepts has begun33.
The ever-growing support for the idea of a monarchist form of the state was publicly announced. This concept was also represented by the proponents of the monarchist thought constituting the vast majority of parliamentary representatives.
However, there was still a lively discussion on the direction of the future legisla29
E.N. Setälä, Polityka zagraniczna Finlandji, „Przegląd polityczny” 1926, Vol. 5, fasc. 1-2,
pp. 12-13.
30
J. Paasivirta, Finland and Europe. The Early Years of Independence 1917-1939, Helsinki
1988, p. 148.
31
Eduskunta siirtää korkeiman wallan senaattori Swinhufwudille, „Turun Sanomat” 1918,
isue 4026; Korkein valta, „Uusi Aura” 1918, issue 62, p. 1; Maan uusi hallitus, „Uusi Päivä” 1918,
issue 57, p. 3. On the institution of regency, the deputy monarch see M.M. Wiszowaty, Zasada monarchiczna i jej przejawy we współczesnych ustrojach europejskich i pozaeuropejskich monarchii
mieszanych. Studium z zakresu prawa konstytucyjnego, Gdańsk 2015, pp. 409-420.
32
K. Ciemniewski, Zasady ustroju politycznego Finlandii, Bydgoszcz 1971, pp. 124-125.
33
About the experiences of the democratic Scandinavian monarchies, especially in Sweden,
Norway and Denmark see B.A. Arneson, The democratic monarchies of Scandinavia, New York
1949.
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tive work34. Arguments were sought from the experience of both the Scandinavian monarchist states, such as Sweden and Norway, and the republican states,
such as France or the United States35.
After the civil war, elections to the Eduskunta took place in 1919, the outcome
of which ultimately determined the failure of the monarchist idea. The vast majority (3/4) of the seats were won by groups supporting the republican form of government. The consequence of this was a departure from the monarchist concept
for the republican one36.
The task of enacting the constitution was set in front of the new Parliament.
The constitutional commission presented relevant projects to the Parliament37.
Two of them, of a monarchist nature, which is understandable in the political situation of that time, were rejected. The new project included points of contention
regarding the political position of the President of the Republic and the procedure
for his election. The right-wing groups supported strong presidential power, while
left-wing groups supported the strong rule of the Parliament38. The Social Democrats vigorously opposed the proposal to elect the electors by the nation, suggesting that it would be the competence of the Parliament. C.G. Mannerheim, then the
regent of the Kingdom of Finland, saw the threat of subjugating the head of state
to Parliament39. In the end, a compromise solution was found – an indirect election of the President with broad powers40.
The Eduskunta approved the republican form of government on 21 June 21
1919, adopting the draft of a new Constitution. Thus, the change of the form
of government from the monarchist to the democratic, republican one, became
a fact. Then, the regent C.G. Mannerheim approved it on 17 July 191941. The
34
Kysymys hallitusmuodosta. Kuningasvaltainen mielipide tulee yhä yleisemmäksi, „Uusi
Päivä” 1918, issue 55, p. 3; Kysymys Valtiomuodostamme, „Uusi Päivä” 1918, issue 58, p. 1.
35
Monarkia waiko tasawalta?, “Turun Sanomat” 1918, issue 4034, p. 4; K. Wainio, Monarkia
vaiko tasavalta?, „Uusi Aura” 1918, issue 62, pp. 4, 6.
36
B. Szordykowska, Historia Finlandii, Warszawa 2011, p. 239; T. Cieślak, Historia Finlandii, Wrocław, Warszawa, Kraków, Gdańsk, Łódź 1983, p. 228; S. Hentilä, From the Power of the
Estates to the Power of the People, (in:) The Parliament of Finland, Helsinki 2000, p. 37; S. Hentilä, Od uzyskania niepodległości do zakończenia wojny kontynuacyjnej 1917-1944, (in:) O. Jussila,
S. Hentilä, J. Nevakivi (ed.), Historia polityczna Finlandii 1809-1999, Kraków 2001, p. 141.
37
J. Nousiainen, The Finnish Political System, Cambridge Mass. 1971, p. 145; T. Cieślak,
Historia Finlandii..., p. 228.
38
L.A. Puntila, The Political History of Finland 1809-1966, Helsinki 1974, pp. 121-122;
S. Hentilä, Od uzyskania niepodległości…, p. 142.
39
C.G. Mannerheim, Wspomnienia, Warszawa 2017, p. 144.
40
S. Hentilä, Od uzyskania niepodległości…, p. 142.
41
Y. Blomstedt, A Historical Background of the Finnish Legal System, (in:) The Finnish
Legal System, J. Uotila (ed.), Helsinki 1966, p. 21; J. Osiński, Prezydent Republiki Finlandii, (in:)
Prezydent w państwach współczesnych, J. Osiński (ed.), Warszawa 2009, p. 196. About the beginning of the republic and its authorities see also: P. Rajala, Suomen historia, Porvoo 1989, pp. 52-53;
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name of the basic law – Form of Government – was historically conditioned and
referred to the normative act of 1772, valid in Finland from the time of the Swedish dependence42.
The Act on the Form of Government (Suomen Hallitusmuoto)43, although
it met the assumptions of the codification program44, developed in the modern
period and provided for this type of regulation, was not a typical, modern constitutional act. Admittedly, on the one hand, in the matter covered by it, it repealed
all sources of constitutional law in force in the territory of the Kingdom of Finland, but on the other hand, it did not contain all the necessary subjects of constitutional regulation. For this reason, it became the first of a series of four legal
acts of a fundamental rank, which until 2000 were equivalent, complementary
sources, constituting a complex Finnish constitution.
The year 1922 was a time of increased activity of state organs in the field of
constitutional legislation in Finland. First, the Act on the Tribunal of State (Laki
valtakunnanoikeudesta)45 was passed. The court ruled in cases against members
of the Council of Ministers, the Chancellor of Justice, the President or members of
the Supreme Court or the Supreme Administrative Court, for violation of the law
in connection with the functions performed. In addition, the law on the right of
Parliament to examine the lawfulness of official activities of the Council of State
and the Chancellor of Justice was adopted (Laki eduskunnan oikeudesta tarkastaa
valtioneuvoston jäsenten ja oikeuskanslerin virkatointen lainmukaisuutta)46. It
is usually referred to as so-called Act on Ministerial Responsibility. It indicates
the competence of the Parliament, through the Constitutional Law Commission
(Perustuslakivaliokuntaan), to control unlawful activities carried out by members
of the Council of State and the Chancellor of Justice, as well as to make decisions
resulting from the verification of the proceedings.
A characteristic element of the then Finnish constitutionalism was the exclusion of the powers and functioning of the Parliament (e.g. the legislative authority)
from the scope of the basic law and regulating it in a separate normative act47. In
L.J. Hendell, P. Katara, G.F. Schmidt, Finnland im Anfang des XX. Jahrhunderts, Helsingfors
1919, pp. 546-588.
42
T. Cieślak, Historia Finlandii..., p. 228.
43
Suomen Hallitusmuoto, Suomen Asetuskokoelma 94/1919, pp. 1-23.
44
In accordance with the codification program of law, modern legal regulation should serve
the general good, be a unified and exclusive set, sure, complete, with short and clear standards. For
more on the assumptions of the codification program of law and its demands see T. Maciejewski,
Historia powszechna ustroju i prawa, Warszawa 2015, pp. 600-602.
45
Laki valtakunnanoikeudesta 25 marraskuuta 1922, Suomen Asetuskokoelma 273/1922,
p. 1098.
46
Laki eduskunnan oikeudesta tarkastaa valtioneuvoston jäsenten ja oikeuskanslerin virkatointen lainmukaisuutta, 25 marraskuuta 1922, Suomen Asetuskokoelma 274/1922, pp. 1099-1100.
47
M. Grzybowski, Systemy konstytucyjne państw skandynawskich, Warszawa 1998, p. 17.
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Finland, there was still the Parliament Act of 1906, from the period of the Russian
Empire, which in 1928 was replaced by the Parliament Act48 – a normative act of
already independent Finland.
The Form of government was an act whose structure consisted of eleven chapters (luku), preceded by a short preamble: General Provisions, General Rights and
Legal Protection of Finnish Citizens, Legislation, Government and Administration, The Judiciary, Public Finance, National Defense, Education, Religious Communities, Public Offices, Final Provisions.
The Act on the Parliament consisted of eight thematically divided chapters:
General Provisions, Opening and Closing of Sessions of Parliament and Dissolution of Parliament, Introduction of Business in Parliament, Preparation of Business for Discussion in Parliament, Procedure for Business in Plenary Sitting and
in the Grand Committee, References to the Bank of Finland and Other Institutions, The Communication of the Decisions and Resolutions of Parliament, Specific Provisions, Final Provisions.
In the constitution of Finland, the following constitutional principles were
introduced: the republican system, the sovereignty of the nation, the division of
power, parliamentary democracy, a homogeneous state, freedom and equality
before the law, civil liberalism.
Therefore, the provisions of the constitution proclaimed Finland a sovereign republic and adopted the basic principles of constitutionalism. The supreme
power belonged to the nation, which was represented by its representatives in
the unicameral Parliament. The constitutionally confirmed division of powers
materialized in solutions based on strong executive power. The legislation was
implemented by the Eduskunta, but together with the President of the Republic,
who was also equipped with the right of legislative initiative and the right of
suspensive veto. In addition, he held the highest executive power. The general
management of the state administration was granted to the State Council, chaired
by the Prime Minister. The judiciary was to belong to independent courts together
with the Supreme Court and the Supreme Administrative Court49.
A novum in the then Finnish constitutionalism was the appointment of two
offices – the Chancellor of Justice and the Parliamentary Ombudsman. The first,
appointed by the Council of State, upheld the compliance of lower-level acts with
statutes and the Constitution. In addition, he watched lawful actions of public
authorities and public officials. The second, appointed by Eduskunta, during his
term of office was to ensure that the judiciary and other institutions and public

48
49
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figures complied with the laws. The existence of both of these bodies strengthened institutionally the guarantee of compliance with the law in the state50.
The Parliament was elected for a three-year term in the general, direct, equal
and proportional elections, while the President was elected for a six-year term in
the general and indirect elections by the college of electors51.
As a result of the political system experience and the historical tradition stemming from the periods of Swedish and Russian dependence, the constitutional
domination of a strong and independent head of state appeared in the Finnish
republicanism. That is why the elected President was granted an almost unchanged
scope of state power of the constitutional king52. This established his strong position within the parliamentary system. It was a specific feature of the „Finnish
republican system”53. Moreover, attributing to the president a strong political
position and extensive powers resulted from the needs of political practice. In face
of weak independence of the state, the breakdown of political groups and social
conflicts, the need arose to establish an institution that embodies the continuity of
traditional power, stabilizing the functioning of the state apparatus54.

4. CONCLUSIONS
In the interwar period, intensified activity aimed at constitutional legislation
was observed. This also concerned the Second Republic of Poland and the Republic of Finland, in which the breakthrough acts were adopted. In Poland, two uniform Constitutions were in force, significantly affecting the evolution of the state
system in this period – the Constitution of March 1926 and that of April 1935. In
Finland one constitution was created, but of a complex nature – it consisted of
four legal acts adopted in the period 1919-1928 .

Ibidem, p. 25.
Ibidem, p. 24.
52
K. Ciemniewski, Zasady ustroju politycznego Finlandii…, pp. 125-126.
53
J. Osiński, Prezydent Republiki Finlandii…, pp. 203-204. The doctrine also recognizes other constitutional positions of the president’s institution. See among others: T. Szymczak, Ewolucja
instytucji prezydenta w socjalistycznym prawie państwowym, Łódź 1976. About the balance between the parliamentary-cabinet system and the presidential system in general see T. Maciejewski,
Rządy parlamentarno-gabinetowe, (in:) T. Maciejewski (ed.), Leksykon historii prawa i ustroju.
100 podstawowych pojęć, Warszawa 2010, pp. 555-558.
54
M. Grzybowski, Finlandia. Zarys systemu ustrojowego, Kraków 2007, p. 50; J. Nousiainen, The Finnish System of Government: From a Mixed Constitution to Parliamentarism, (in:)
The Constitution of Finland, Vammala 2001, p. 148.
50
51
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In the Second Republic of Poland, in principle until the so-called May coup
in 1926, the pro-parliamentary tendencies were observed, while in the Republic
of Finland from the beginning, the executive power was equipped with strong
competences, but within the parliamentary system. In Poland, as a result of the
adoption of the April Constitution, the state system was strongly turned towards
authoritarianism.
In the March Constitution, apart from specific competences of the legislative
authority and its relationship to the executive branch, the dominant position of
the legislature may be indicated by the fact that the chapter with its norms has
been placed before the chapter concerning the executive branch. It was different
in the structure of the April Constitution, where norms concerning the executive
authority were placed before norms concerning the legislative power. It also had
its justification in the strong competence of the head of the state.
In both countries, similarities and differences were noticed. The independent
Polish state was equipped with institutions referring to the tradition of the prepartition period. As far as it was possible, they tried to adapt them to the new postwar reality, while being inspired by the European solutions. On the other hand,
the system of Finland, established for the first time as an independent state, was
based mainly on institutions developed during the period of Swedish dependence.
They tried to adapt them to the new international legal reality in which the Finnish nation found itself.
Both states saw their chances to maintain independence in the pro-authoritarian tendencies, especially in the period preceding the World War II, due to the
difficult geopolitical situation. In Poland, one the desire waobserved to eliminate
the chaos created by the parliamentary governments. In Finland, this was not only
related to the tradition of a strong executive, but more to the fear of potential revolutionary activities in the future that the head of the state would be able to prevent.
The constant efforts of both states to maintain independence led to some
actions aimed at stabilizing independence by methods not always widely accepted.
While in Finland it also served to maintain the worked out principles of constitutionalism, in Poland it was connected with a complete change of the character of
constitutional norms through the adoption of a new legal act.
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Summary
In the interwar period, intensified activity aimed at constitutional legislation is
observed. This also concerned the Second Republic of Poland and the Republic of Finland,
in which breakthrough acts were adopted. In Poland, two uniform constitutions were in
force, significantly affecting the evolution of the state system in this period – the March
Constitution of 1926 and the April Constitution of 1935. In Finland, one constitution was
created, but of a complex nature – four legal acts were adopted in the period of 1919-1928.
While in the Second Republic of Poland, in principle until the so-called May coup in
1926, the parliamentary tendencies were observed, in the Republic of Finland from the
beginning, the executive power was equipped with strong competences, but within the
parliamentary system. In Poland, as a result of adoption of the April Constitution, the
state system was strongly turned towards authoritarianism.
Both states saw their chance of maintaining independence in the pro-authoritarian
tendencies, especially in the period preceding the II World War, due to the difficult
geopolitical situation. In Poland, the authorities wanted to eliminate the chaos created by
typical parliamentary governance. In Finland, this was not only related to the tradition of
a strong executive, but more to the fear of potential revolutionary activities (like the Civil
War of 1918) in the future that the head of state would be able to prevent.
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FROM SCANDALOUS VERDICTS TO “SUICIDAL
SENTENCES”: THE REFORM OF THE COURTS
OF ASSIZE UNDER THE FASCIST REGIME

THE JURY TRIAL IN ITALIAN CRIMINAL JUSTICE
As Tamas Antal points out, in Europe “the golden age of the criminal jury
was in the second part of the 19th century”1. Italy was no exception.
Jury trial was introduced in the Italian peninsula in 1848 for crimes related
to the press; 11 years later, however, it was extended to other serious crimes. The
participation of laypersons in criminal cases was considered a bulwark of freedom: jurors voiced the popular opinion, while professional judges provided the
necessary legal knowledge. No significant changes were brought in 1865 by the
first Italian code of criminal procedure2.
The reference model for the Italian legislator was the French jury: jurors did
not have to pronounce a “guilty” or “not guilty” verdict, but rather answer “yes”
or “no” to a series of questions that the president of the court read to them at the
end of the trial. Lay judges had to evaluate the crime without considering the
legal implications of their decision. After deliberation, the professional magistrates pronounced a sentence in favour or against the defendant in accordance
with the jury’s verdict.
On June 1874 the legislator approved a deeply innovative reform in order to
overcome some deficiencies of the system. This reform, which represented an
important turning point in the Italian history of the jury trial, changed the requirements for jurors, modified the procedure involved in preparing the lists of the
T. Antal, The codification of the jury procedure in Hungary, „Journal of Legal History”
2009, issue 30, p. 280.
2
The introduction of the jury trial in the Italian peninsula and the reforms approved in the
following years have been studied recently, see M.N. Miletti, Il palladio delle libertà. Il giurì nella
penalistica napoletana postunitaria, „La Corte d’Assise” 2011, issue 1, pp. 9-45.
1
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eligible candidates, and clarified the role played by laypersons in the trial. Particular attention was given to the formulation of the questions addressed to juries.
The legislator, indeed, wanted to reach a clear separation between the jurors’
and the judges’ duties: the former had to examine the facts, while the latter had
to evaluate any legal aspects of the case and decide the appropriate punishment
in the event of conviction. This distinction, however, was almost impossible to
achieve in everyday practice, because the factual and the legal question are too
closely connected.
Despite this reform, the discussion on the merits and demerits of jury trial
continued in the following decades, fomented by scandalous verdicts that engaged
a stimulating debate not only among legal experts, but also in the public opinion3.
One of the most famous jury trial took place at the court of assize of Milan
between 1903 and 1904. The defendant was Alberto Olivo, accused of killing
his wife and dismembering her body4. The offender, who confessed the murder,
denied the premeditation and claimed to have acted after a violent quarrel with the
victim. During the trial the defendant suffered a convulsive seizure that probably
made a great impression on jurors, who had to consider not only the commission of
the murder, but also the possible insanity of the accused, the intentional element of
the crime, and the existence of aggravating and extenuating circumstances. Jurors
answered affirmatively to the first question about the commission of the fact and
negatively to the third question about the intentionality: according to them, therefore, the defendant did not act with the intention of killing his wife. On the basis of
this verdict, the court only convicted Olivo for contempt of corpse: the punishment
consisted of twelve days in prison, that the culprit had already served.
A few years earlier a trial, held at the court of assize of Udine, had ended in
a very different way. The defendant was Giovanni Martinich, accused of mistreating his father Antonio and killing his mother Giovanna. Despite extensive
research, the body of the victim was never found. Nevertheless, the jurors pronounced a guilty verdict; as a consequence, the court sentenced Giovanni to thirty
years imprisonment5. This case inevitably divided the public opinion: some peo3
The most heinous trials were followed with great interest by ordinary people who attended
the hearings or read the reports in the newspapers. For further information on the relationship
between public opinion and administration of criminal justice see L. Lacchè, “L’opinione pubblica
saggiamente rappresentata”. Giurie e corti d’assise nei processi celebri tra Otto e Novecento, (in:)
P. Marchetti (ed.), Inchiesta penale e pre-giudizio. Una riflessione interdisciplinare, Napoli 2007,
pp. 89-147; and F. Colao, L. Lacché, C. Storti (eds.), Processo penale e opinione pubblica in Italia
tra Otto e Novecento, Bologna 2008.
4
About this famous trial see: C. Storti, Giuria penale ed errore giudiziario: questioni e
proposte di riforma alle soglie della promulgazione del codice di procedura penale italiano del
1913, (in:) A. Gouron, L. Mayali, A. Padoa Schioppa, D. Simon (eds.), Error iudicis. Juristische
Wahrheit und justizieller Irrtum, Frankfurt am Mein 1998, pp. 257-318.
5
State Archive of Udine, Corte di Assise, Sentenze, No. 5, c. 493.
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ple thought that the verdict was correct, while others believed that the accused
should have been acquitted due to insufficient evidence. The Cassation, however,
rejected the appeal proposed by the defence counsel and confirmed the decision.
Such questionable verdicts stimulated an intensive discussion between the
defenders of the jury system and those who wanted to reduce, or even abolish,
the role of laypersons in criminal justice. Despite increasing criticism, the new
code of criminal procedure (1913) preserved the trial by jury, though some relevant innovations were introduced. This code, approved after years of projects
and debates, remained in force for less than twenty years.

FROM JURY TRIALS TO MIXED COURTS
The preparatory works for new codes of criminal law and criminal procedure
began in 1925 under the Fascist regime6: the role of lay judges in criminal cases
was once again the subject of an extensive discussion among the most eminent
legal experts. In this context the jury trial was criticized both scientifically and
politically: this controversial institution indeed had not only revealed notable
defects, but was also considered incompatible with the spirit of the new regime.
The Minister of Justice Alfredo Rocco, however, did not completely reject the idea
of a lay contribution in the administration of criminal justice and suggested the
introduction of mixed courts composed by professional magistrates and lay judges,
who had to work side by side and decide both the verdict and the punishment.
On June 1926 the Italian group of the International Association of criminal
law met for a discussion over this proposal. The debate revealed a plurality of
opinions. The committee’s president Mariano D’Amelio agreed with the Minister:
jury trials had to be abolished and replaced by mixed courts, whose functioning would be based on cooperation between professional judges and laypersons7.
According to Professor Ugo Spirito, instead, the mixed courts represented an useless and harmful compromise, which would have led to great inconveniences8.
There were also those who still defended juries. The lawyer Francesco Campolongo, for instance, thought that, with the appropriate modifications, the jury trial
6
For more information on this topic see M. N. Miletti, La scienza nel codice. Il diritto
processuale penale nell’Italia fascista, (in:) L. Garlati (ed.), L’inconscio inquisitorio. L’eredità del
codice Rocco nella cultura processualpenalistica italiana, Milano 2010, pp. 57-107.
7
M. D’Amelio, La riforma della giuria, „La Nuova Antologia” 1926, pp. 443-453. The same
opinion was formulated by another eminent Italian jurist, D. Rende, see D. Rende, La riforma della
Corte d’Assise, „La scuola positiva” 1927, No. VII, pp. 328-340.
8
U. Spirito, Giuria e scabinato, „La Nuova Antologia” 1926, pp. 454-461.
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could survive and give good results9. Despite this diversity of opinions, the compromise solution prevailed: the royal decree No. 249 approved in March 1931
replaced jury trials with mixed courts composed of two professional judges and
five laymen assessors10.
Not all citizens could become assessors. The law reform indeed prescribed
specific eligibility requirements: laypersons had to be Italian citizens between
30 and 65 years old, enjoy civil and political rights, be known for keeping an
uncorrupted moral and political conduct, and belong to one of the categories
established by the law. From 1935 the membership of the Fascist regime became
an essential requirement. Assessors were paid for their time and, if they had to
serve outside the town of residence, they also received a compensation for travel
and accommodation expenses. On the other hand, fines were imposed on lay
judges who failed to appear without justified reason.
The biggest difference between jurors and assessors refers to the decision
making procedure. As we have seen, jurors decided upon innocence or guilt of the
defendant by answering detailed questions, and the sentence issued by the court
was based on their verdict. In the mixed courts, instead, laypersons and professional magistrates formed a single bench which had to evaluate the facts and, in
case of conviction, decide the appropriate punishment. The separation between
the factual question, previously committed to jurors, and the application of law,
entrusted to the court after the deliberation of the verdict, was finally overcome.
In the new system the decision was adopted by simple majority. After deliberation, the task of the assessors was finished: lay judges indeed were not involved
in the writing of the sentence, which was usually committed to the president of
the bench and signed by him and by the chancellor. Therefore the decision making procedure in the courts of assize was very peculiar: the deliberation of the
judgment was committed to the whole bench, according to the principle of simple
majority, while the drafting of the sentence was assigned to a single magistrate.
The responsibility entrusted to the reporting judge is not to be underestimated: in order to motivate the decision, he had to set aside his personal feelings
and illustrate the majority opinion in a logical and rational way. In order to overF. Campolongo, L’istituto della giuria e le riforme, „La giustizia penale” 1926, No. 32,
pp. 177-181.
10
A. Frezzati, La legge sui “Giurati” che muore, e quella nuova 27 Marzo 1931 IX N. 249
sulla riforma delle Corti d’Assise in attività al 1 Luglio 1931, Treviso 1931. See also R. Orlandi,
La riforma fascista delle Corti d’Assise, (in:) L. Garlati (ed.), L’inconscio inquisitorio… pp. 225240. The evolution from jury trials to mixed courts also occurred in other Civil law European
countries: in France, for instance, a mixed system (called échevinage) was introduced in 1941
under the Vichy Regime and remained in force after the World War II. J. M. Donovan, Juries and
transformation of Criminal Justice in France in the Nineteenth and Twentieth Centuries, Chapel
Hill 2010, pp. 166-168.
9
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come, or at least reduce, any possibility of contrast, the lawyer Bruno Cassinelli
wished for a respectful collaboration between professional judges and laymen
assessors11. As we shall see, Cassinelli’s fears were far from unfounded.

A DIFFICULT COHABITATION
In some situations, indeed, a conflict arose between legal orthodoxy, as represented by the magistrates, and the lay opinion of the assessors. The contrast
between these two attitudes could take different forms and degrees.
An interesting episode took place at the court of assize of Venice in 193712.
The Venetian court had to judge two municipal employees, Mansueto Bozzato
and Giuseppe Penzo, accused of abuse of office for personal gain. The employees had been appointed by the prefectural commissioner with giving subsidies to
women with illegitimate children. According to the prosecutor, the defendants
gave these subsidies only to mothers who paid them a small sum of money. The
fraud, however, was not proved: therefore the court, considering also the excellent service provided by the defendants as municipal employees in previous years,
acquitted them for insufficient evidence. The sentence was exceptionally written
by assessor Achille De Bei and not by the president of the court.
The decision was appealed by both the public prosecutor and the defendants.
The defence counsel demanded a full acquittal; the attorney general, instead,
requested that the Supreme Court set aside the judgment and refer the case to
another court for an error in procedure, as the sentence had been written by an
assessor and not by the professional judge, as required by the law. Furthermore
the prosecutor noted that the signing assessor was a close friend of Giuseppe
Penzo, thus the impartiality of the judgment had been irreparably compromised.
Ernesto Pietriboni13, attorney for Mansueto Bozzato, took advantage of this
case in order to reflect on the functioning of the courts of assize after the reform
approved six years earlier and analyse the role of laypersons in Italian criminal
justice. In his statement of defence presented to the Supreme Court in November
1937, the lawyer pointed out that the secrecy of votes in the council chamber had
B. Cassinelli, La nuova corte d’assise, „La scuola positiva” 1931, No. XI, pp. 207-211.
State Archive of Venice, Corte di Assise di Venezia e Distretto (1871-1951), Sentenze,
No. 11.
13
Ernesto Pietriboni began his career as a lawyer in 1898 after graduating in law from the
University of Padova. In 1946 he wrote La criminologia della pratica. In this work the author analysed important criminal matters, among them the issue of criminal models. For further details see
G. Zironda, Commemorazione di Ernesto Pietriboni, „L’Ateneo Veneto” 1951, No. 135, pp. 93-113.
11

12
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to be protected. Gathering information on the assessor who wrote the sentence,
the prosecutor acted outside the established order. Pietriboni admitted that magistrates and lay judges could happen to disagree, but the assessors had to preserve
their independence of judgment: if such independence were suppressed, it would
be better to restore the jury trial, warts and all. In January 1938 the Cassation
rejected both the appeals and confirmed the decision.
Sometimes the contrast between laypersons and professional magistrates
became even more evident. The forced collaboration, indeed, could generate
a conflict, especially when the president did not agree with the majority vote.
Usually the disagreement occurred when lay judges supported the acquittal,
while the president was in favour of conviction. Despite his personal opinion, he
had the duty to write a sentence that respected the deliberation of the bench; at
times, however, the sentence drawn by a disagreeing judge intentionally included
contradictions, in order to induce the public prosecutor to appeal the decision.
This kind of sentences are called “suicidal sentences”, because they were purposely set up in such a way as to be reversed by the Supreme Court and lead to
a new trial. The new judges could consider the defendant guilty and, in case of
serious crimes, even sentence him or her to the death penalty14. This expedient,
therefore, could have fatal consequences for the accused.

THE MULAS’ CASE
The phenomenon of the “suicidal sentences” can be exemplified by the famous
case of Francesco Mulas, a Sardinian shepherd charged with murder and robbery.
In March 1937 Francesco and his sister went to Sassari to visit their sick brother. On
the train Mulas met a man named Pietro Deschini, who was going to Ozieri, near
Sassari, in order to buy some donkeys: for this reason he carried a check for 7.480
Lire. Once in Sassari, the two stayed in the same hotel and spent together a few
hours. On 12 March the body of Deschini was found hidden in a wall nearby the
Mulas’ sheepfold. Few days later the Sardinian shepherd was arrested by the police.
The trial took place before the court of assize of Sassari, but no conclusive
proof was found against the defendant. He was suspected essentially for three
reasons: primarily he knew the victim, secondly the body of the victim was hidden nearby his property, thirdly, the day before the body was found a witness had
heard three detonations coming from the supposed crime scene. But this was no
more than a circumstantial evidence15.
14
15
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First of all Mulas claimed to have an alibi for the day of the crime: he said he
had remained in Sassari until 15 March, so he could not have killed Deschini16.
Secondly, if Mulas had been the culprit, he would never have hidden the body
near his sheepfold, but somewhere else in order to remove suspicions from himself. Thirdly it was possible that the victim had been killed elsewhere and hidden
there to put the blame on the accused. The inquiring authority indeed had found
only a few drops of blood on the ground near the sheepfold, not enough for a murder committed on site. Furthermore, Deschini had been killed by a single gunshot,
while the witness had heard three detonations, so there was no correspondence
between his testimony and the mode of death. Based on these considerations,
Francesco Mulas was acquitted due to insufficient evidence.
As usual, the task of writing the sentence was entrusted to the president of the
bench. The judge had to write a sentence of acquittal in compliance with the decision adopted by majority vote, but he considered Francesco to be guilty. Therefore
he wrote a contradictory sentence, in which the evidence was interpreted as in
favour of conviction, while the decision consisted of an acquittal17.
In the motivation of the sentence the judge noted with great detail why the
accused should have been condemned. Primarily he turned his attention to the
crime scene: the body of the victim was found near the Mulas’ sheepfold and
in the area nobody knew Pietro Deschini except for the accused. The evidence
clearly showed that only Francesco Mulas and no one else could have persuaded
the victim to go there in order to kill and rob him. Furthermore, the defendant’s alibi was not strong enough to prove his innocence: Mulas indeed could
have returned to Sassari on 15 March, after committing the crime, as though he
had never left the bedside of his brother. According to the judge, the defendant
had planned the criminal project as soon as he had known that Deschini carried
a large sum of money. These considerations emphasized the social dangerousness
of the accused.
Despite all these elements – as the magistrate wrote in the last part of the
sentence – the court had expressed some doubts about the murder. First of all, it
was possible that Deschini had been killed elsewhere and hidden near the Mulas’
property in order to put the blame on him: according to the president, however,
this possibility was not supported by evidence. Also, the court had been influenced by some deficiencies in the investigation leading to the hypothesis that the
murder might have been committed by someone else, leaving the actual contribution of the defendant uncertain. But, as reported by the president, there were

Actually, at first, Francesco Mulas denied knowing Pietro Deschini; only later he admitted
meeting him on the train, nevertheless he continued to proclaim his innocence.
17
State Archive of Sassari, Corte d’Assise di Sassari, Sentenze, 1938-1939, 1939, 12.
16
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no concrete elements that could support this thesis. On the basis of these doubts,
however, the court had decided to acquit Mulas for lack of evidence.
According to the defence counsel such a “suicidal sentence” aimed at inducing the prosecutor to appeal the decision and this was exactly what happened18. If
the appeal had been accepted, the defendant would have been tried again: the new
judges might find Francesco guilty and sentence him to the death penalty.
The defence of the accused in front of the Supreme Court was assumed by
an important Italian jurist: Gennaro Escobedo19. In five defensive writings, Escobedo denounced the abuse committed by the president of the bench20. The lawyer defended the principle of legacy, a fundamental rule in every civilized society:
if this principle were to fail, judicial anarchy would reign and the fate of innocents
would be in serious danger. Escobedo also defended the institution of the court of
assize: the professional judge could not replace a decision taken by the bench with
his personal opinion. From his point of view, a “suicidal sentence” represented
a real procedural fraud. Unfortunately in the Italian law there was no remedy
for this kind of situations, because the legislator had too optimistically relied on
respectful collaboration between professional magistrates and laymen assessors.
According to Escobedo, the Supreme Court should reject the appeal, or refer the
proceeding back to the same court and entrust the task of writing the sentence to
another member of the bench. Lastly, Escobedo considered why the president saw
Mulas as guilty. In reality, there were no positive evidence against the defendant:
the reasoning of the judge consisted only of rhetorical declamations, to the tune
of “Francesco Mulas is guilty and extremely dangerous”.
In support of his analysis, Escobedo requested the opinion of twelve prominent legal experts: the criminologist Edmund Mezger, the professor Wolfgang
Mittermaier, and a number of Italian jurists, among them Eugenio Florian, Filippo
Vassalli, Piero Calamandrei, and Francesco Antolisei. Their different argumentations came to the same conclusion: the appeal proposed by the prosecutor, which
would pave the way for a new trial, should have been rejected.
Eugenio Florian focused his attention on the peculiar decision-making procedure in the courts of assize. As we have seen, the procedure was divided in
two phases: the deliberation of the judgment, entrusted to the whole bench, and
the drafting of the sentence, assigned to a single judge. These two moments were
State Archive of Sassari, Corte d’Assise di Sassari, Procedimenti penali, 384, 2, cc. 24-33.
Escobedo graduated in law from the University of Naples in 1889 and immediately began
his career as a criminal lawyer. He was the founding editor of an important Italian journal: “La
giustizia penale”. Escobedo died in 1942 shortly after presenting his defence in the Mulas’ case.
For more biographical information see C. Storti, Gennaro Escobedo, (in:) E. Cortese, I. Birocchi,
A. Mattone, M. N. Miletti (eds.), Dizionario biografico dei giuristi italiani, Bologna, 2013, No. I,
pp. 803-804.
20
G. Escobedo, Le sentenze suicide con i pareri di Antolisei... et al., Milano 1943.
18

19
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closely related: the sentence could not void the decision adopted by majority vote,
otherwise the role of the assessors would become irrelevant21. Filippo Vassalli
too pointed out this peculiarity and explained that in the Mulas’ affair the president had severed the connection. The only possible remedy was to refer the case
back to the same court, so that a new sentence could be written in accordance
with the majority opinion22.
This episode left a profound impression on Piero Calamandrei: the jurist
noted that the president had committed a “judicial sabotage” by hiding in the
sentence an “explosive device” in order to induce the prosecutor to appeal the
decision. If the president did not feel up to writing a pronunciation contrary to his
personal opinion, he should have given the task to another member of the bench.
The Cassation, therefore, should have referred the proceeding back to the assize
of Sassari, for the sole purpose of integrating the decision with a legally acceptable motivation23.
According to Francesco Antolisei, the president, instead of acting as the incarnation of judicial correctness, in this specific case had failed his duty to faithfully
report the arguments formulated by majority vote. In his opinion the motivation
of the sentence was not contradictory, as much as lacking an adequate explanation
of the doubts raised by the court. Even admitting a contradiction, the trial should
not have been renovated, or the fraud committed by the president would be successful. Therefore the Cassation should have directed the judge as how to resolve
the contradiction between the judgment and the final decision24.
The strenuous defence supported by Escobedo reached its goal: the Supreme
Court rejected the appeal presented by the prosecutor as unfounded. The defendant had been acquitted due to insufficient evidence, so it was logical that the
motivation balanced the reasons in favour of conviction with the reasons in favour
of acquittal. The decision therefore had been regularly deliberated in application
of the principle of intimate conviction, that is the free evaluation of evidence by
the judge25.
Francesco Mulas would not be tried again: the danger of the death penalty
was averted, but the debate continued. Pietro Giudice, the deputy attorney general
at the Supreme Court, did not agree with the decision adopted by the Cassation.
According to him, the sentence issued by the court of assize of Sassari was not the
result of a procedural fraud, but only “the faithful reproduction of a faulty logical

Ibidem, pp. 196-201.
Ibidem, pp. 202-208.
23
Ibidem, pp. 178-183.
24
Ibidem, pp. 226-237.
25
Il Foro Italiano, LXVII, 1942, II, Giurisprudenza penale, pp. 143-150.
21

22
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process”26. The Supreme Court, therefore, should have accepted the appeal and
referred the case to another assize.

THE TRIAL AGAINST GIUSEPPE FERRIGNO
Not all the defendants were as fortunate as the Sardinian shepherd. In the same
turn of years the trial against Giuseppe Ferrigno, accused of triple murder, ended
in a different way27. Giuseppe worked as an employee at the Association of lawyers
and prosecutors in Palermo before being discharged for some irregularities committed in the exercise of his duties. After the dismissal, his work was entrusted to
the accountant Antonio Speciale. On 5 October 1937 Giuseppe, after killing his
wife Concetta Cornigliaro with a dagger, went to the association office and knifed
to death his substitute. Finally he went to the house of the lawyer Giuseppe Bruno,
the secretary of the association, and killed him with the same dagger.
The trial took place at the court of assize of Palermo. The judges had no
doubts: the three murders had been premeditated and committed by the defendant. He had nevertheless acted in execution of a single criminal project and this
point is very important, because in the Italian criminal law the connection among
the crimes implies a milder application of punishment. For this reason, Giuseppe
Ferrigno was sentenced to life imprisonment and not to death penalty.
The president of the bench, however, did not agree with the majority vote and
in writing the motivation he excluded any connection among the three murders:
thus he wrote a “suicidal sentence”. The prosecutor appealed the decision. The
reason for the appeal was clear: the court had condemned the defendant to life
imprisonment because he acted in execution of a single criminal project, but in
the reasoning of the sentence the judge had denied this connection.
On 12 April 1938 the Supreme Court accepted the appeal, voided the trial and
returned the case to the assize of Agrigento. Therefore the triple murderer had
to be tried again. According to the new judges, there was no connection among
the crimes: based on this assumption, the court sentenced Giuseppe Ferrigno to
death28.
26
P. Giudice, Le cosiddette sentenze “suicide” in Corte di Cassazione, „Rivista penale” 1942,
No. I, pp. 389-395. Cassinelli admitted that there was no absolute proof of the bad faith of the judge
who wrote the sentence, however, in front of a manifest contradiction, it would be inconceivable to
think that the majority committed a logical error in the decision making procedure. B. Cassinelli,
Motivazione fraudolenta delle sentenze, „Il pensiero giuridico penale” 1942, No. XIV, p. 30.
27
This case is mentioned in G. Bellavista, Studi sul processo penale, Milano 1976, p. 109.
28
This case inspired the novel Porte aperte written by Leonardo Sciascia in 1987: even if the
author focused his attention on death penalty and did not mention the phenomenon of the “suicidal
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The defence counsel appealed the decision, but the Supreme Court dismissed
the appeal as unfounded29. The lawyer of the accused tried to get a retrial, but the
Cassation rejected also this petition, considering it inadmissible30. The death sentence was finally executed in Agrigento at dawn on 21 January 193931.

THE MURDER OF CARLO AND NELLO ROSSELLI
Despite the fall of the Fascist Regime and the enforcement of the Republican Constitution, the composition of the courts of assize did not change: professional magistrates and lay judges continued to work side by side, sometimes with
unhappy results. Even after the end of the World War II, indeed, there was an
episode of “suicidal justice”32.
In 1949, before the court of assize of Perugia, the defendants Santo Emanuele and Roberto Navale were tried for having ordered the murder of Carlo Rosselli, whose death had happened in France twelve years before. Carlo Rosselli, an
antifascist exile, and his brother Nello were killed in June 1937 by some French
nationalists, better known as the cagoulards. According to the accusation, however, the cagoulards were only the material perpetrators of the murder: Emanuele, head of the third department of the Italian Military Intelligence Service
(S.I.M.), allegedly would have transmitted to Major Navale the order from above
to kill Carlo Rosselli, and Navale in turn would have charged the cagoulards
with the murder. A series of documents proved the existence of such a mandate,
but it was also necessary to demonstrate that the murder had been carried out in
execution of the order received from Italy. According to the judge who wrote the
sentence, the causal link was evident. After establishing that the mandate had
been given and accepted, and after proving that the murder had been committed
by those who had received this mandate, it came as a natural consequence that the
killer had acted in execution of the order coming from Italy. The judge referred
specific elements to support his reconstruction. The defence counsel raised objections against this inference: the cagoulards, who had been tried in France, had not
mentioned any order received from Italian representatives and, moreover, they
sentences”, he proposed interesting consideration about the relationship between laypersons and
professional judges in the trial. L. Sciascia, Porte aperte, Milano 1987.
29
Il Foro Italiano, LXIV, 1939, II, Giurisprudenza penale, pp. 209-213.
30
“Corriere della sera” 22 December 1938.
31
“Corriere della sera” 22 January 1939.
32
Suicidal justice is the title of an article published by Pietro Calamandrei: Giustizia suicida,
„Il Ponte. Rivista mensile di politica e letteratura” 1950, No. VI, issue 2, pp. 187-195.
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had independent reasons to kill Carlo Rosselli. The judge refused these objections: on the one hand the cagoulards had not mentioned any Italian accomplices
simply because they preferred not to reveal their names, on the other hand the
French would not have an interest of their own in the murder, given that the victim
did not interfere with their activity.
The logical conclusion should have been a conviction of the defendants, but,
contrary to the expectations, the decision was in favour of acquittal. The court
indeed raised a doubt, feeble but sufficient to revoke the previous reasoning: it
was not possible to exclude the existence in France of some “parallel criminal
activity”, of which the defendants were not aware. If so, Emanuele and Navale
would have taken the blame for a murder which had occurred independently of
their will. According to the reporting judge, this doubt was vague and based on
uncertain assumptions, nevertheless the court decided to acquit the defendants for
insufficient evidence.
Thus, like in the Mulas’ affair, the judge wrote a contradictory sentence:
rather than explain the arguments supporting the acquittal, he listed the reasons
for a conviction. However, according to Calamandrei, who commented on the
decision, the practical intent pursued by the magistrate was not fraudulent: the
judge wrote a contradictory sentence only to “save his soul” by demonstrating
that the defendants were actually guilty33. Hence, his sentence represented a form
of “extreme protest”, not a way to persuade the public prosecutor to appeal the
decision. The prosecutor in fact did not petition the Supreme Court.

CONCLUSIONS
The reform approved under the Fascist Regime abolished the jury trial and
introduced a system of mixed courts composed by professional magistrates
and laymen assessors. This radical change allowed to overcome the separation
between factual question and law question that had never been possible to completely achieve before. The cooperation between professional judges and laypersons, however, was very complicated in everyday practice: an unscrupulous
president indeed could void the decision adopted by majority vote and change the
fate of the accused.
As Francesco Antolisei pointed out, the reporting judge had a moral and legal
duty to respect the majority opinion and draft a motivation in accordance with it.
Piero Calamandrei noted that the president who was not ready to write a sentence
contrary to his personal feeling could entrust this task to another member of the
court. The legislator, however, had not specified what happened if a magistrate
33
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wrote a contradictory sentence: such cases of ”judicial self-harm”34 remained
unprovided for. The problem arose when the prosecutor appealed the decision to
the Supreme Court. Given the legislative void, jurists looked for possible solutions: as we have seen, the most eminent legal experts believed that the Supreme
Court should not have accepted such appeals. The alleged fraud committed by
a judge in the exercise of his duties could not be supported by the highest court of
the judiciary system.
Rather than solving the controversial issue of lay participation in Italian criminal justice, the reform raised new problems and led to unexpected consequences.
The phenomenon of the “suicidal sentences” is therefore a prime example of how
the “law on the book” and the “law in action” can sometimes significantly diverge.
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Summary
The aim of this article is to investigate the relationship between professional
magistrates and laypersons in Italian criminal justice under the Fascist regime. The
reform of the courts of assize, approved in 1931, abolished the jury trial and introduced
a system based on cooperation between professional judges and laymen assessors. The
two components of the bench had to work side by side and decide on the innocence or
guilt of people charged with serious crimes. This forced collaboration resulted in the
phenomenon of “suicidal sentences”. The case of Francesco Mulas, accused of murder and
robbery, is the most famous example of a conflict that could lead to fatal consequences.
This paper seeks to analyse the reasons of this contrast and the remedies elaborated by
eminent legal experts.
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From 1906 to 1908, after the general election brought a huge majority of
left-wing parties to power, a great parliamentary debate took place in France
on whether to abolish the death penalty1. The abolition was supposed to be the
emblematic reform of the new Chamber, as the Law of Separation of the State
and the Church had been for the former one2. One of the arguments used by the
abolitionists was the existing gap between the law as it was written and the actual
legal practice in the criminal courts. The French Penal Code of 1810, which was
still in place during the 20th century, provided that some types of aggravated murders (especially those committed with premeditation or against public officers),
poisonings, arsons of houses, as well as complicity in such crimes and attempting to commit them, were punishable by death. The decapitation by guillotine
was the way to end the life of the criminals sentenced to death by the criminal
courts. Executions were held in public until 1939 – although some dispositions
were enforced to limit the view people could have of this infamous death3. The
number of death sentences and executions had gone down during the 19th century,
especially since the law of 1832 which introduced the concept of mitigating circumstances4.
I would like to thank Paola Avignon for helping me to improve this article.
J. Le Quang Sang, La loi et le bourreau. La peine de mort en débats, 1870-1985, „Logiques
sociales”, Paris 2001, esp. pp. 39-46.
3
E. Taïeb, La Guillotine au secret. Les exécutions publiques en France 1870-1939, „Sociohistoires”, Paris 2011.
4
T. Geoffroy, Les assassinats commis dans les départements de Seine-et-Oise et des Yvelines de 1811 à 1995, Ph.D. Thesis in History of Law, Université Paris II Panthéon-Assas 1997. The
author compiled the statistical data for the 19th and the 20th century for the département of Seineet-Oise (the area around the town of Versailles). It shows that only 21% of the murderers sentenced
by the criminal court of Versailles were punished by death, or by hard labour for life.
1
2
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In 1906, the Minister of Justice Guyot-Dessaigne decided to launch a statistical analysis on the years 1888-1907 in order to show, on the one hand, the residual
place of the death penalty, and, on the other hand, its inefficiency in preventing
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In this report (cf. Figure 1), three tables presented the number of cases in a contradictory trial,
the dropped cases and the cases in absentia. The last table established the summing up of the
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crime5. This analysis was included in the Compte général de la justice criminelle,
an annual report that measured the repressive activity of the French criminal
courts6. This report made it possible to look at the place of the capital punishment
in the repression of the crimes punishable by death.
In this report (cf. Figure 1), three tables presented the number of cases in
a contradictory trial, the dropped cases and the cases in absentia. The last table
established the summing up of the crimes punishable by death and was concluded
by the number of death sentences and effective executions. In 1907, the result was
of 41 death sentences for 734 homicides punishable by death, and not a single
execution. The lowest level was in 1902, with only 9 death sentences for 618
homicides punishable by death, and one execution. This report took into account
only the sentences pronounced in the mainland criminal courts and let aside the
colonial ones, which could have showed different conclusions. Such a statistical
attempt was finally abandoned when the abolition bill was rejected in 19087. The
number of death sentences and executions began to rise again, before and after the
World War I, with two peaks during the afterwar periods, as can be seen on Figure 2. This new cycle of the death penalty only came to an end during the 1950s,
when this number became residual.
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Fig. 2. Death sentences and executions
Compte général de l’administration de la justice criminelle, 1906, p. XV and p. XVII for
the following illustration.
6
On the establishment of this annual report see M. Perrot, P. Robert, Préface. Compte général de l’administration de la justice criminelle en France pendant l’année 1880 et rapport relatif
aux année 1826 à 1880, Genève, Paris 1989, pp. 1-30 ; see also R. Martinage, Le compte général de
l’administration de la justice criminelle, son rôle depuis 1825, (in:) I. Martinez, Ch. Pochet (ed.),
Mesure(s), Collection “Histoire, gestion, organisations”, Toulouse 2004, pp. 215-234.
7
On the failure of this parliamentary debate see J. Le Quang Sang, La loi…, pp. 91-113; and
on the particular criminal case which caused this failure, ibidem, pp. 64-73. See also J.-M. Berlière, Le Crime de Soleilland, 1907. Les journalistes et l’assassin, Paris 2003.
5
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Even with this renewal of the use of the guillotine, the quality of the Compte
général declined after the World War I, since the statistical study of criminality
wasn’t a political priority anymore. This report didn’t present the exact same data
throughout time and complete series couldn’t be produced. Another limit is that
actual crimes and mere attempts were not always distinguished. However, the
amount of data is sufficient to evaluate how the enforcement of the effective death
penalty differed from its potential targets.
This paper has then three purposes:
1) to make a statistical comparison of the “crimes punishable by death” and
the death sentences with other periods of the 20th century.
2) to understand the judicial mechanisms (especially the use of the mitigating
circumstances and the use of pardon) which, in a large measure, allowed the avoidance of the enforcement of the death penalty.
3) to consider whether the death penalty was replaced by another penalty,
especially the hard labour for life.

ON THE DIFFERENT CATEGORIES OF CRIMES PUNISHABLE
BY DEATH AND THE ACTUAL DEATH SENTENCES
The graph on Figure 3 is constructed based on the data collected in the Compte
général. Each category of crime is represented separately. Percentages were calculated by 4 years periods – some crimes, such as poisoning, are too scarce to
be significant on shorter periods of time. This data doesn’t distinguish between
actual crimes and mere attempts, which is a bias, of course, because the attempts
were usually less severely punished than the crimes themselves, even if the law
provided the same penalty for both8.
Jurists, as well as public opinion, often considered premeditated murders as
the worst kind of crimes, revealing the cruelty and the coldness of the criminal
monster9. However, at least 80% of the murderers with premeditation escaped the
death penalty. A lot of these crimes had no chance of leading to the guillotine –
when for example, when a wife had premeditated the murder of her unfaithful

In the following graph, I didn’t represent the murders of public officers, because this category lacks more data than the other categories.
9
On the character of the “cold” monster see A.-E. Demartini, Le crime, le monstre et l’imaginaire social. L’affaire Lacenaire, (in:) A. Caiozzo, A.-E. Demartini, Monstre et imaginaire social,
Paris 2008, p. 312. On the premeditation, cf. A.-C. Ambroise-Rendu, F. Chauvaud (ed.), Machination, intrigue et résolution. Une histoire plurielle de la préméditation, Limoges 2017.
8
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Fig. 3. Percentage of death sentences for different categories of crimes

husband. It could still be considered as a crime of passion and thus benefitted of
a certain leniency10. The percentage of death sentences for such crimes was lower
than 15% before the World War I. After a peek in 1920-1921, this number came
down again and came up to 13% during the 1930s. It is thus a less severe crime
than some other categories, such as murders accompanied by another crime. But
premeditation was more severely punished after the World War II, becoming the
most punishable crime, together with the parricide.
Murders accompanied by another crime were particularly punished after the
World War I. It could be associated with the huge social condemnation of the acts
linked to sexual aggression and to theft, which were maybe more predominant
than the issue of premeditation. The graph on Figure 4 presents an evaluation of
the repartition between the sexual crimes and theft-linked crimes by the study
in the connected charges for the prosecutions of murders (all kinds of murders
included).
Most of these crimes were murders accompanied by theft; the criminal thief,
who acts with coldness and calculation, was already considered as particularly
dangerous during the 19th century. It is likely that, in the 1920s and the 1930s,
he still seemed worse than the sexual criminal, this one being more passionate,
impulsive, and therefore less responsible for his acts11.
10
On an historical approach to the “crime of passion” see J. Guillais, La Chair de l’autre. Le
crime passionnel au XIXe siècle, Paris 1986; and B. Garnot, Une histoire du crime passionnel.
Mythe et archives, Paris 2014.
11
About the history of the thieves see F. Chauvaud, A.-D. Houte (ed.), Au voleur! Images et
représentations du vol dans la France contemporaine, Paris 2014, esp. A.-D. Houte, Mort aux
voleurs? Autour de la condamnation morale du vol dans la France du xixe siècle, pp. 163-174. On
the history of the rape see G. Vigarello, Histoire du viol, XVIe -XXe siècle, ”Points”, Paris 2000.
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Parricides, poisoners and arsonists represent a few dozen cases. According to
the Penal Code, parricides were the worst of criminals. The Penal Code of 1810
provided that the executioner should cut the fist (that had caused the death) before
the decapitation. This disposition was removed in 1832 but up until the abolition of 1981, there was still a specific ritual for the execution of a parricide, with
a black veil covering his face12. However, if at the beginning of the 20th century
parricide was the most severely punished crime, with 16% of the parricides sentenced to death, this crime was more leniently judged than all the other categories
during the 1920s and the 1930s. This change was probably the result of a growing
pathologization of these cases and of the evolution of the representation of the
victims of parricides as “domestic tyrants”13. The persons who were guilty of parricides were also more frequently considered as more or less mad14, and there was
the common opinion than an insane person shouldn’t be sent to the guillotine –
even if this rule wasn’t always enforced15. Parricide became once again the “worst
crime” after the World War II, but there were then less cases than ever.
G. Trimaille, La sanction des parricides du droit romain au Code pénal napoléonien,
”Droit et cultures” 2012, isue 63, pp. 203-211. See also S. Lapalus, La Mort du vieux. Une histoire
du parricide au XIXe siècle, Paris 2004.
13
S. Lapalus, Du père immolé au tyran domestique. Les victimes de parricide au XIXe siècle,
(in:) B. Garnot (ed.), Les Victimes, des oubliées de l’histoire? ”Actes du colloque de Dijon”, 7 &
8 octobre 1999, Rennes 2000, p. 289-301.
14
F. Gouttefangeas, Du parricide. Etude critique, Med. Thesis, Université Paris 6, 1982.
15
N. Picard, Guillotiner les simples d’esprit et les ”demi-fous”? Atténuation de la responsabilité pénale et application de la peine de mort (France, IVe République), ”Criminocorpus. Revue
12
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Poisoners didn’t benefit from the same change in public opinion, and were
quite harshly punished, although there were a lot of women among these criminals, and the “male” justice system was traditionally more lenient with women.
There was a change after the World War II, maybe also due in part to a pathologization of these cases, but also because of several great toxicological battles in
front of the courts – the doubt was stronger than before16.
The law has always provided specific protection for public officers and all
the jobs of public enforcement, who were particularly exposed. Hurting one of
them could send you to the guillotine, even if the injuries were not serious. At the
beginning of the 20th century, in spite of all the dangers surrounding the policemen who were targeted by the illegalist anarchists, in spite also of the huge emotion that their violent deaths could generate17, their murders were not punished
as harshly as the other aggravated murders. However, in the 1930s courts were
extremely harsh with these murderers: around 50% of them were then sentenced
to death.
The different kinds of crimes and criminals were not equal before the guillotine, and some of them could generate more horror and less pity than others. However, the percentages of the criminals “punishable by death” actually sentenced
to the death penalty were always less than 50%, and more often less than 25%.
Only a small minority of them had to go to death row, and thanks to a large use of
pardons, an even smaller one was led to the instrument of death.

ON THE ISSUE OF MITIGATING CIRCUMSTANCES
The appearance of the concept of mitigating circumstances explains this gap.
This was the main issue in the trials when the death penalty was at stake – more
than a fight about the legitimacy of the capital punishment. All the criminal and
judicial narratives were legal and social constructs of the “facts”, translated into
legal terms – and this translation could be open to discussion by several protagonists, each with their own interpretations. The principle of mitigating circumd’Histoire de la justice, des crimes et des peines”, 8 Septembre 2014, Actes du colloque, Savoirs,
politiques et pratiques de l’exécution des peines en France au XXe siècle.
16
Especially with the case of Marie Besnard. See J.-M. Augustin, Les destins croisés de
Marie Lafarge et Marie Besnard: empoisonneuses ou innocentes?, (in:) L. Bodiou, F. Chauvaud,
M. Soria (ed.), Les Vénéneuses. Figures d’empoisonneuses de l’Antiquité à nos jours, Rennes 2015,
pp. 245-258.
17
Ch. Chevandier, Policiers dans la ville. Une histoire des gardiens de la paix, ”Folio”, Paris
2012, p. 381-390.
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stances allowed most of the accused to avoid a death sentence, by pulling down at
least one level of penalty. Theoretically, juries in the criminal courts had to decide
only on the facts, and the professional judges were there to supervise the debates
and to pronounce the penalty according to the Penal Code. However, the juries
knew very well that if they decided to introduce a statement of “mitigating circumstances”, the criminal would be saved from the guillotine. They didn’t have to
motivate this statement, or to clarify what they understood by the term “mitigating
circumstances”. It could be circumstances linked to the social past of the criminal,
or to his mental stability, or an unwillingnes to send a man to death.
Members of these juries were reputed to represent the democratic element of
the people, chosen randomly; but in fact, until a 1980 reform, they were picked
from the lists compiled by the mayors and the attorneys18. They were mostly representative of the social elites and their sensitivities. Their emotional connection
with death, pity and the ideas on justice infuenced the effective use of death sentences more than their legal knowledge. This situation opened the way to rhetorical tactics to the lawyers, which were often quite distant from arrguments on legal
points19.
Sometimes, mitigating circumstances were proposed by the prosecuting
attorneys themselves. The punishments claimed in the pleadings of the accusation were left to their appreciation, which could evolve through the debates. The
number of prosecutions asking for the death penalty is a missing indicator in this
study. They were not reported in any archival document (except sometimes in the
press) and were not collected as data. Without this information, it’s complicated
and even impossible to establish a trend of these prosecutions. Such a trend would
show some interesting elements on the evolution of the repressive will of the magistrates20.
But most of the time, the mitigating circumstances were presented by the
defense. During the first half of the 20th century, most of the arguments of the
defense to obtain mitigating circumstances focused on sociological or hereditary
etiological considerations. For example, a childhood full of abuse could be an
argument for a lesser level of penalty. Since the end of the 19th century, psychiatB. Schnapper, Le jury criminel, un mythe démocratique (1791-1980), ”Histoire de la Justice” 1988, No. 1, pp. 9-17.
19
For a new approach to the importance of rhetoric in front of courts see C. Denys, N. Seriu,
L’argumentation au cœur du processus judiciaire,”Clio@Themis. Revue électronique d’histoire
du droit”, No. 8, January 2015, http://www.cliothemis.com/L-argumentation-au-coeur-du (visited
May 17, 2019).
20
The careers of the magistrates in France make them move from positions of prosecution to
positions of immovable judges of courts: the two bodies of magistrates are of the same origin. See
A. Bancaud, La Haute magistrature judiciaire entre politique et sacerdoce ou Le culte des vertus
moyennes, ”Droit et société”, Paris 1993.
18
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ric appraisals became more and more important in the global examination of the
criminal21. This examination brought together school reports, military opinions,
inquiries collected in the neighborhood or in the professional environment of the
accused, and other pieces of information collected by different administrations22.
The idea was to have the most precise biography possible of the criminal, in order
to understand his acts, and to establish if he could benefit from some excuses.
Some categories of accused people could generate specific defenses, such as
women, young people, or foreigners. For each of them, the idea was to find in their
nature or culture an explanation for their atrocious acts. Young people benefitted
from the representation of youth as a “period of half-madness and sexual hysteria
which unbalanced [their] bodies”23. Women were defended with some “chivalrous” pleadings24, such as this one: “a woman is sacred because she embodies
weakness; a woman should always have the right to our pity”25. Foreigners were
more likely to be sentenced to death than other categories, however, their lawyers
could try to show that their national origins explained their brutality. A lawyer
suggested in 1930 that her client “should be judged as a Spaniard, taking into
account this lack of thought which is characteristic of his compatriots”26. Paternalistic, homophobic or racist clichés could consequently be mobilized for the
best cause, to help a man or a woman to minimize his or her responsibility, in
order to save his or her head.
However, some arguments were more directly abolitionist. Indeed, although
the judges kept telling the lawyers that the law provided the death penalty in some
ceses and that the court wasn’t the place to challenge it, the defense speeches were
often used to question this idea. The description of the horror of any capital execu21
F. Chauvaud, Les Experts du crime. La médecine légale en France au XIXe siècle, ”Collection historique”, Paris 2000, esp. pp. 113-166.
22
These elements were also brought together in the pardon files. N. Picard, Des guillotines de
papiers: les archives gracieuses du Conseil Supérieur de la Magistrature sous la IVe République,
Page 19, ”Bulletin des doctorants et des jeunes chercheurs du Centre d’histoire du XIXe siècle”,
printemps 2014, No. 2, pp. 113-127.
23
Defence speech of Henri Millevoye: ”(…) cette crise de demi-folie et d’hystérie sexuelle
qui déséquilibre les corps de seize ans”. Affaire Tissier et Demarest. L’assassinat d’un garçon de
recettes par deux jeunes garçons, (in:) Revue des grands procès contemporains, 1911, p. 268. The
translation is mine.
24
C. Parent, La protection chevaleresque ou les représentations masculines du traitement
des femmes dans la justice pénale,”Déviance et société” 1986, Vol. 10, pp. 147-175.
25
Defence speech of Raymond Hubert: ”Une femme est sacrée parce qu’elle personnifie la
faiblesse. Une femme doit toujours avoir droit à notre pitié”. A. Gatti, La mort pour Andrée Farré,
”Le Parisien Libéré” 9-10, November 1950, p. 4. The translation is mine.
26
Defence speech of Lucile Tinayre: ”(…) il fallait juger Perez comme un Espagnol et faire la
part de cette absence de réflexion qui caractérise ses compatriotes”. M. Hamburger, La Défense.
Nos grands avocats, ”La Revue Française”, Paris 1930, pp. 185-186.
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tion, especially by guillotine, could appeal to the pity on behalf of the criminal.
A famous lawyer, Christian Bonnenfant, explained that
what impressed the members of the jury, was the fate of the people sentenced to death
in their cells, before the execution, with a light which never shuts down. It was atrocious, for the one who was sentenced to death, to wait for the day... it was terrible.
I used to plead this and it made a very strong impression 27.

Another famous lawyer, the father of the abolition of the death penalty in
France, Robert Badinter, used the words “a man cut in two” during the trial of
Patrick Henry, who was saved from the death penalty28. The argument of inefficiency of the death penalty to fight crimes was often hastily explained, because
this kind of argument included the raw statistical data which could not move
the members of the juries. The argument of “civilization” was more efficient,
because it introduced a sort of competition with other countries who had already
abolished death penalty, hurting the national pride. France was the last country of
Western Europe to abolish the death penalty. Another way to move the members
of the jury was to bring them to a full consciousness of their moral responsibility, to crush them under the weight of their decision – sentencing another man to
die. The defense lawyers tried to prevent the members of the jury from laying the
responsibility of the execution at the door of other people, such as the judges of
cassation, the magistrates of the commission of pardons, or the President of the
Republic, who could always grant a pardon29.
In any case, emotional arguments and clichés were always preferred to more
rational and legal ones in order to convince the members of the juries30. There was
no system of appeal in France for the criminal justice (the Court of Appeal applied
only for the verdicts of the magistrate’s courts in charges of lesser offences). The
Court of Cassation could throw out a sentence on a technicality but didn’t consider the case itself, so a verdict of death was rarely quashed. But France was
characterized by a large use of the presidential pardon.

Interview with Christian Bonnenfant, 20 May 2016: “(…) ce qui impressionnait les jurés,
c’était le sort qui était réservé aux condamnés à mort dans leur cellule avant l’exécution, avec une
lampe qui ne s’éteint jamais, etc., etc. C’était atroce, pour celui qui était condamné à mort, attendre
le jour… C’était terrible. Ça, je le plaidais et ça secouait quand même”. The translation is mine.
28
R. Badinter, L’Abolition, Paris 2000, p. 85.
29
See Robert Badinter and his account of his pleading in the Patrick Henry case. R. Badinter,
L’Abolition…, pp. 116-118.
30
On the importance of the emotions in the criminal courts see F. Chauvaud, Pleurs, effroi et
rires dans les prétoires. Le triomphe de l’émotion en cours d’assises (1880-1940), ”Clio@Themis.
Revue électronique d’histoire du droit”, No. 8, January 2015, http://www.cliothemis.com/Pleurseffroi-et-rires-dans-les (visited May 17, 2019).
27
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ON THE USE OF PARDONS
During the 20th century two thirds of the persons sentenced to death were
finally pardoned. The graph on Figure 5 shows the evolution of pardons compared
to the executions.
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Fig. 5. Pardons and executions

Theoretically, the president of the Republic was the only one with the authority
to grant a pardon. However, in a large amount of cases, the decision was already
taken during the trial. After having sentenced the criminal to death, members of
the jury often signed a petition to introduce a demand of pardon. The President
of the Republic never went against their will. Even without this kind of petition,
a person sentenced to death could still save his head.
The Ministry of Justice proceeded to a new examination of the facts and circumstances. The procedure of pardon remained mostly unchanged during the
whole 20th century. One of the services of the ministry of Justice opened automatically a request of pardon and filled it with a summary of the judicial case file, the
advices of the president of the court and the attorneys, sometimes a memorandum
of the lawyers and remarks from the penitentiary administration on the behavior
of the convict after the condemnation. The civil servants and officials in charge
of these cases were magistrates assigned to the Ministry. They reproduced in their
reports and opinions the same process of decision they had used when they passed
sentences. This process was only written but could be compared to a “second
trial”, focusing on the sole issue of mitigating circumstances.
The Commission of Pardons was established to advise the Minister and the
President. During the Third Republic, this commission was made up of the chiefs
of different boards of the Ministry (Civil Affairs, Criminal Affairs and Pardons, Staff, Penitentiary Administration) and heard the reports of the Board of
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Criminal Affairs and Pardons. During the Fourth and the Fifth Republics the
Commission of Pardons was integrated in a new body, the Supreme Council of
the Magistrates (Conseil Supérieur de la Magistrature) which was established
to guarantee a better independence of the judicial power from the executive one.
In both cases, this commission could only give advice, which didn’t bind the
President. After the meeting of the Commission of Pardons, the President used
to summon the criminal’s lawyer to the presidential Palace of Élysée to hear his
last arguments in favor of his or her client. He took his decision alone and gave
no explanation. The decision of the President was often more lenient than the
recommendations of the commission, which were already more lenient than the
recommendations of the president and attorneys of the criminal court: there was
a “slope towards leniency” from the beginning of the pardon process until its
end31. That explains how two thirds of the convicts sentenced to death finally
saved their heads.
WHICH REPLACEMENT FOR THE DEATH PENALTY?
To explain the gap between the death sentences and the crimes punishable by
death, the hypothesis could be formulated upon examining the issue of the importance of the substitute penalty. G. Mickeler demonstrated in his thesis how the 19th
century went from a period where the death penalty was more enforced than hard
labor for life, to a period where hard labor for life tends to become a substitute
for the death penalty, as if they were communicating vessels32. But the graph for
the 20th century, presented on Figure 6, shows that the curve of hard labor for life
(replaced in the 1970s by the prison for “perpetuity”) followed, to some extent,
the curve of the death sentences.
For this period no compensation, no communicating vessels existed. There
were merely more repressive periods characterized by harsher penalties, sometimes in a dynamic of “penal populism33”. When the abolition occurred, the issue
of a new substitute penalty was discussed, but was finally let aside34.
On the pardon process, see my own book, N. Picard, Le Châtiment suprême. L’application
de la peine de mort en France (1906-1981), Paris 2018, pp. 305-347.
32
G. Mickeler, La peine de mort et les travaux forcés à perpétuité devant la cour d’assises
d’Eure-et-Loir (1811-1900), Ph.D. Thesis in Law, Université de Paris-Val-de-Marne, Faculté de
Droit de Saint-Maur 1999, pp. 3, 47-50.
33
“It is a concept with a short history”, J. Pratt, Penal Populism, London, New York 2007,
p. 2. This term has been originally coined to describe the contemporary trend towards the use of
the politics of crime by some politicians. However, this term could be applied on some occasions
to more ancient times, as I showed in my work N. Picard, Le Châtiment suprême…, p. 19.
34
J.-Y. Le Naour, Histoire de l’abolition de la peine de mort. Deux cents ans de combats, Paris
2011, pp. 346-347.
31

Studia Iuridica 80.indd 276

2019-09-13 13:17:08

ESCAPING THE GUILLOTINE: THE GAP BETWEEN THE CRIMES...

277

160
140
120
100
80
60
40
20
0
1906 191019131919

1925

1930

103519381940 1945

Death

1950

1955

1960

1965

1970 1975

Hard labour for life

Fig. 6. Death sentences and hard labour for life sentences

Mitigating circumstances and pardons allowed to avoid the death penalty, but
the substitute penalty was also very harsh: hard labour for life (more exactly, for
“perpetuity”) meant until 1938 the deportation to the penitentiaries (“bagne”)
of French Guyana, also called the “dry guillotine” because of their high levels
of mortality35. Very few convicts could then expect to benefit from successive
pardons and a hypothetic liberation. The “bagne” was abolished in 193836 and
replaced by a softer imprisonment in the penitentiaries of mainland France – even
if this penalty provided forced labour until the 1970s. However, the “perpetual”
hard labour after the World War II was not conceived as being actually perpetual.
A study on the convicts sentenced to death and pardoned, published in 1982,
showed that 121 of them were freed between 1961 and 1980, with an average
period of imprisonment of 18 years37. 30 of them were even less than 40 years
old. These liberations were the consequences of the growth of the policy of conditional liberation38 and of successive pardons. There was no specific relentlessness
35
The French Guyana bagne is the object of a large bibliography. See among others
J.-C. Michelot, La Guillotine sèche. Histoire du bagne de Cayenne, Paris 1981; and M. Pierre, Le
Temps des bagnes. 1748-1953, Paris 2017.
36
D. Donet-Vincent, La Fin du bagne. 1923-1953, Collection ”Université”, Rennes, OuestFrance 1992. However, the convicts already in Guyane continued to serve their sentence there. The
last ones were repatriated in 1953.
37
For a comparison, the convicts originally sentenced to a perpetual imprisonment served
an average period of 17 years of imprisonment. See M.-D. Barré, P. Tournier, Érosion des peines
perpétuelles. Analyse des cohortes des condamnés à mort graciés et des condamnés à une peine
perpétuelle libérés entre le 1er janvier 1961 et le 31 décmbre 1980, Direction de l’Administration
Pénitentiaire 1982, pp. 2, 18.
38
See A. Besançon, La libération conditionnelle depuis le Code de Procédure pénale,
Ph.D. Thesis in Law, Université de Dijon 1968.
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of the penitentiary administration and of the judges of probation and liberation
against the former convicts sentenced to death during the 1960s and the 1970s.

CONCLUSION
The death penalty was not often applied during the 20th century. Even if
the law-in-the-books was harsh, the members of the juries often felt pity for the
criminals and avoided sending them to actual death, with the mitigating circumstances, or with a demand of pardon. The part of the death penalty was very small
in the whole repressive activity, at least in time of peace and for the common law
criminals39. It became negligible from the 1950s until the abolition, whereas the
issue gained more and more place in the press. Under the double influence of the
collapse of the death sentences and the use of pardons, the death penalty almost
fell into abeyance before the abolition, whereas paradoxically, the fight for the
abolition was very passionate in France, and the issue still discussed afterwards
and nowadays.
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Summary
A statistical report of 1906 evaluated the place of death sentences in the judicial
system, with the main purpose of supporting the bill of abolition of the death penalty
(finally rejected). This report showed the negligible role of the capital punishment in the
penal repression – as if the guillotine had already fallen into abeyance. According to the
Penal Code of 1810, aggravated murders (premeditated murders, murders accompanied
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by another crime, murders of a public officer), parricides, poisonings, arsons of houses,
as well as complicity in and attempt of such crimes, were all punishable by the guillotine.
However, a large implementation of the principle of mitigating circumstances allowed
to avoid the enforcement of death penalty. Moreover, two thirds of the people sentenced
to death were pardoned, often with the support of the juries. The substitute penalty was
a perpetual imprisonment, but this “perpetuity” became shorter and shorter after 1945.
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THE NAUTICAL COMMISSION
IN THE 19TH CENTURY ANTWERP1

Despite of the great importance of marine insurance in Belgium, and especially Antwerp, during the 19th century – it is no coincidence that the first Belgian
limited company is a marine insurance company, located in Antwerp – there has
been little research on this historical period. When it comes to insuring freight
and ships, Belgium and France are considered to be among the most important
countries: by 1840, 26 corporations were selling marine insurance in Antwerp2.
Some literature exists about functioning of one particular marine insurance company, but no attention has yet been paid to the cooperation of the insurance companies among themselves, and with other institutions in the field. One of these
many institutions, the Nautical Commission, should necessarily be taken into
consideration in order to properly understand and analyze the functioning of the
world of marine insurance in the 19th century in Antwerp.
Nowadays, the Nautical Commission conducts the court-ordered technical
investigations. The Commission submits technical opinion concerning different
areas of expertise, such as stowage, collision, stability, average, and contracts of
carriage. The Nautical Commission ought to be independent and objective while
conducting neutral fact-finding investigations at the request of the Belgian courts,
and may not perform any other tasks that could compromise its impartiality. The
court appoints the required experts of the Commission at the request of one of the

1
Scientific contributor: Vrije Universiteit Brussel, Department of the Interdisciplinary Study
of Law (JURI), research project: “Competing Corporations, Brokering Rules: Marine Insurance
in France and Belgium (c. 1808-c. 1860)” supported by FWO-Vlaanderen. For the Dutch version
of this paper see S. Plasschaert, Over de negentiende-eeuwse Nautische Commissie, zeewaardigheidsinspecties en classificatiemaatschappijen te Antwerpen, “Pro Memorie” 2018, pp. 96-118.
2
P. Borscheid, N. Haueter (eds.), World insurance: the evolution of a global risk network,
Oxford, Oxford University Press 2012, p. 39.
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parties3. The loyalty of the experts of the Commission lies with the Court of Commerce, as the Commission has a duty to act in the public interest4.
Despite its importance regarding the settlement of collisions and many other
maritime, nautical and port-related activities, the early years of the Nautical Commission have yet to be studied thoroughly. This is partly because a fire destroyed
many official documents in the archives in 18585. What is left to study are the
appointments of the experts of the Commission to assess the seaworthiness of
the vessels before departure or at arrival, appointments to inspect damage to the
cargo (or the average), and the certificates of seaworthiness6, letters regarding the
Commission and its activities7, port regulation8, literature regarding the Nautical Commission, classification societies and the development of the 19th century
Antwerp as a port city and her relevant institutions, reports and documents of
the Antwerp court of commerce concerning maritime affairs9, a pamphlet on the
changes in regulation and operating conditions, written by one of the first experts
of the Nautical Commission10, and registers of classification societies: Lloyd’s
Register11 and Bureau Veritas12.
This institutional study analyzes the legal historical development of the
inspection of vessels during the first half of the 19th century in Antwerp, taking into account the political and economic context. Because of the vague legal
3
A. Kegels, Maritime fact finding by the Nautical Commission with the Antwerp Court of
Commerce, s. 1. Unpublished manuscript 2002, p. 12.
4
Ibidem, p. 14.
5
Ibidem, p. 16; L. Baudez, Ontstaan van de Nautische Commissie bij de rechtbank van Koophandel te Antwerpen, (in:) Liber Amicorum Lionel Tricot, Antwerp 1988, p. 56.
6
State Archives Beveren, RK Antwerpen 0000, series 26, No. 1-50.
7
State Archives Beveren, Archives of the department of Twee Neten and the province of
Antwerp, series J and K (1615) 1794-1910 (esp. 1794-1860 ), No. 849, 850, 861, 862, 863, 884.
8
Felixarchief, series 289#1193, 289#2642, 289#2789, 289#1193, 289#2909, 289#2969;
Felixarchief, stukken 1181#1315, 1181#812, 1181#1816, 1181#1301, 1181#1320, 1181#1811.
9
State Archives Beveren, RK Antwerpen 0000, series 26, No. 1-50.
10
X, Mémoire à consulter sur la légalité de la visite des navires, et sur l’utilité d’une Commission Nautique libre dans un grand port de commerce, Antwerp 1841, p. 125. The author of
this pamphlet is considered to be the Nautical Commission expert J. A. Gras; see L. Baudez,
Ontstaan…, p. 55.
11
Lloyd’s Register Underwriters, The Register of Shipping for the year 1827, London 1827,
p. 798; Lloyd’s Register Underwriters, The Register of Shipping for the year 1828, London 1828,
p. 812; Lloyd’s Register Underwriters, The Register of Shipping for the year 1829, London 1829,
p. 782; Lloyd’s Register Underwriters, The Register of Shipping for the year 1830, London 1830,
p. 826; Lloyd’s Register Underwriters, The Register of Shipping for the year 1831, London 1831,
p. 770; Lloyd’s Register Underwriters, The Register of Shipping for the year 1832, London 1832,
p. 798, http://www.maritimearchives.co.uk/lloyds-register.html (visited May 17, 2019).
12
Bureau de renseignements pour les Assurances maritimes, Renseignements sur Navires
Registre N° 1-4, Antwerp 1830, p. X.
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framework surrounding the Nautical Commission, the possible influence of other
actors on the quality of the Commission’s activities, for instance the shipowners
and judges actively engaged in deciding the working conditions regarding the
Commission, is investigated; as are the evolution and needs of the maritime sector. This paper focuses in particular on the role of the classification societies and
their interaction with the Nautical Commission.
The classification societies are often mistaken for insurance companies. This
is a false assumption, as classification societies see to the plans, construction,
technical state and safety of a vessel and apply a set of general rules and conditions a ship has to meet, in order to grant a class certificate with which one can
obtain marine insurance cover. Classification societies are (private) bureaus that
draft instructions regarding the supervision of construction and maintenance of
vessels13. A vessel that is constructed according to these instructions receives
a class certificate that states that the vessel is fit for her predetermined purpose14.
This information is of vital importance for the insurance companies while assessing risks and providing the insurance cover15.

1. THE FOUNDING OF THE NAUTICAL COMMISSION DURING
THE RECONSTRUCTION OF THE ANTWERP PORT
At the beginning of the 19th century, the Antwerp port infrastructure was outdated and in need of innovation. The wharves at the right bank and the docks for
smaller vessels often lay dry at low tide16. The quays consisted of talus slopes with
piers that were often difficult to approach17. Antwerp did not possess the necessary financial institutions or its own fleet: there was a need of a new commercial infrastructure18. With the coup of 9 November 1799 Napoleon became First
Consul in France and he reinforced several measures to protect and encourage
shipping19. This led the Antwerp port to awake from its slumber by the beginning
X, Tentoonstelling 150 jaar Bureau Veritas, Antwerp 1978, p. 5.
Ibidem.
15
Ibidem.
16
L. De Kesel, Structurele ontwikkeling van de haven, (in:) C. De Clercq (ed.), Bouwstoffen
voor de geschiedenis van Antwerpen in de XIXde eeuw: instellingen, economie, kultuur, Antwerp
1964, pp. 124-125.
17
L. De Kesel, Structurele ontwikkeling… , p. 125.
18
For a detailled overview see S. Bindoff, The Scheldt question to 1839, London 1945,
pp. 108-146; G. Asaert et al., Antwerp, a port for all seasons, Deurne 1896, p. 289.
19
L. Torfs, Nieuwe geschiedenis van Antwerpen of Schets van de beginsels en gebeurtenissen
dezer stad, alsmede van de opkomste harer instellingen en gestichten, Antwerp 1862-1868, p. 415.
13
14
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of the 19th century20. In 1803, Napoleon encouraged a series of impressive port
modernisation works21. In the same year, 166 vessels arrived in Antwerp, and in
1804, even 274 vessels arrived, whereas in 1799 there was a complete standstill22.
Having in mind the difficult times of alternating periods of war, blockades of
ports and economic reprisals between England and France, it is surprising that the
Antwerp shipping industry rebuilt itself between 1800 and 180523. On the other
hand, the port of Antwerp had an excellent location, as it was far inland, but had
an easily and safe access to the sea, even for the larger vessels24. The handling
and selling of goods proceeded more smoothly and cheaply than in the Dutch
ports, where there were strict guild regulations, restrictions, and more complicated selling conditions25.
1.1. LEGISLATION CONCERNING THE CREATION
OF THE COMMISSION

In this period the Nautical Commission was established. The origin of the
Nautical Commission lies in the French regulation Déclaration du Roi concernant les assurances of 17 August 1779, which stated that with each planned
departure, before the loading of the vessel, a visit to the ship was required, to
ensure that the ship was “well prepared to undertake the journey” (“en bon état
de navigation”)26. The cabotage vessels, which transported cargo and passengers between ports in the same country, had to be visited annually27. The visit
was conducted by three experts: a captain or officer, a shipbuilder, and a carpenter, who were not allowed to be active in the trade of shipbuilding equipment28.
G. Asaert et al., Antwerp, a port…, p. 281.
G. Asaert, Maritieme geschiedenis der Nederlanden, 3, 1976, p. 88; G. Asaert et al., Antwerp, a port…, p. 292.
22
Ibidem, p. 282-283. In 1798 the legislator decided that the origin of the loading was decisive
for the nationality of the vessel. This meant that having a (small) amount of English goods on board
could cause the ship to be confiscated. Because of this measure, neutral countries avoided sailing
to Antwerp: in 1798 only two neutral vessels sailed to Antwerp, in 1799 none did. See G. Asaert et
al., Antwerp, a port…, pp. 282-283.
23
K. Veraghtert, De havenbeweging te Antwerpen tijdens de negentiende eeuw: een kwantitatieve benadering, Leuven 1977.
24
P. Giullaume, L’Escaut depuis 1830, II, Brussels 1903; G. Asaert et al., Antwerp, a port…,
p. 295.
25
G. Asaert, Maritieme geschiedenis…,p. 88; G. Asaert et al., Antwerp, a port…, p. 310.
26
Déclaration du Roi concernant les assurances of 17 August 1779, Art. 1, (in:) M. Maugeret,
Législation Commerciale de l’Empire Français ou le Code de Commerce commenté, III, Paris
1808, p. 526.
27
Déclaration du Roi…, Art. 3.
28
Déclaration du Roi…, Art. 1.
20
21
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It was forbidden for the experts to be engaged in the building or repair of the
vessels they had to inspect29.
Similar institutions existed in France and Italy30. An institution inspecting
vessels controlled by the government did not exist in the United Kingdom. In
1873, the British Royal Commission on Unseaworthy Ships was searching for the
general cause and possible prevention of shipwrecks. One of the plausible solutions was the installation of a “government survey of merchant ships”, a governmental survey of the seaworthiness of merchant vessels, to see to construction,
reparations and loading of vessels by mandatory inspections31.
Twelve years later, new regulation on the same subject was introduced. The
French Decree of 9-13 August 1791 stated in title III that in maritime cities captains or lieutenants from the navy were to be appointed to ensure the freedom
and safety of the merchant routes and ports32. Experienced sailors, nominated by
the local court of commerce attended vessels, and experts, appointed after taking a successful examination, granted tonnage certificates. The visiting officers
were appointed annually33. Each captain who wanted to equip a long-haul vessel was obliged to have the ship examined by two visitation officers, who then
could grant a certificate of visitation, including a summa of all the necessary
operations that had to be undertaken before starting the journey at sea34. A second visit was required as soon as the ship was ready to sail, before it was loaded,
to check if the necessary tasks were completed. If these were indeed completed,
a certificate of seaworthiness was provided35. With the annexation of Belgium,
this French Decree applied also in Belgium as of 179536. When we compare the
Arrêt du Conseil d’Etat du Roi (Sur la nominantion des experts pour la visite des navires),
2 May 1782.
30
Royal Commission on Unseaworthy Ships, Final Report of the Commissioners, Minutes of
the Evidence, and Appendix, II, London 1874, viii.
31
Royal Commission…, vii. The British had a similar system to inspect the safety and health
issues on passenger ships. However, they feared that imposing a mandatory inspection on merchant vessels, supervised by the government, would result in shipowners building their vessels
only meeting the minimum requirements in order to achieve a certificate. See Royal Commission…, viii.
32
Loi relative 13 août 1791 à la police de la navigation et des ports de commerce, Art. 1 and 2
(in:) Lois, et actes du gouvernement, IV, Août à Octobre 1791, Paris 1806, pp. 89-98; see reference
in State Archives Beveren, RK Antwerpen 0000, series 26, No. 3, report of visitation 1 March 1815.
For more detailed information regarding 18th century French legislation on the inspection of vessels, see L. Baudez, Ontstaan…, p. 52.
33
Loi relative 13 août 1791… Art. 8.
34
Ibidem, Art. 12.
35
Ibidem, Art. 13.
36
L. Baudez, Ontstaan…, p. 52; F. Stevens, L’introduction de la législation révolutionnaire
and Belgique, (in:) La Révolution et l’ordre juridique privé. Rationalité ou scandale, Paris 1988,
II, pp. 485-493.
29
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legislation of 1779 with the decree from 1791, we notice three differences. The
decree demanded two visits to each vessel instead of one, it reduced the number
of experts to two, changed their required qualifications, and it did not foresee the
survey of cabotage vessels that transported cargo and passengers between ports
in the same country.
One of many meetings between Muyskeyn, a former marine officer and captain, member of both the Swedish and French navy, and the French Naval Minister resulted in the resolution of 19 August 1802. The legal theory regarding the
safety of the shipping industry was put into practice: the resolution stated that the
long-haul vessels should be visited at arrival or departure, with some exceptions37.
The task of visiting and inspecting the vessels was assigned to the gentlemen
Muskeyn, Verbrugghe, a ship building engineer, and Hoest, a former port captain
and head of the port pilotage38. A joint position as the port captain and head of
the port pilotage, held by one and the same person, provided Hoest with a lot of
power39. This unification was, however, no exception: Hoest would eventually be
replaced by Solvyns for both of the titles40.
Later on, Hoest was replaced by a long-haul captain George Morancourt in
his role in the Nautical Commission41. The experts were paid dependent on the
L. Baudez, Een Antwerps zeeman, 29, L. Baudez, Ontstaan…, pp. 54, 55; L. Baudez,
Loodsdienst, 76-77. The complete resolution states: “Vu l’art. 6, titre 3e de la loi du 13 août 1791,
relative à la police de la navigation et des ports de commerce; les juges de commerce établis and
cette ville, arrêtent:
Art. 1. Sont nommés navigateurs pour la visite des navires pendant le terme d’un an, à partir
de ce jour:
J.J. Muskeyn, ex-capitaine de vaisseau;
J.B. Hoest, ex-lieut. de vaisseau, capitaine du port;
G. Verbrugghe, sous-ingénieur constructeur ordinaire.
Art. 2. Ces citoyens visiteront tous les navires allant de ce port et y retournant après un voyage
de long cours.
Art. 3. Sont compris sous la dénomination de voyages au long cours, ceux entrepris pour la
mer Baltique et la mer du Nord, Marseille, Toulon et autres ports plus éloignés de la France, les
ports d’Irlande et de l’Ecosse. Sont exceptés de cette dénomination les ports de France plus rapprochés que Marseille, les ports d’Angleterre et de la Hollande.
Art. 4. Ces officiers chargés de la visite des navires ne pourront opérer qu’au nombre de deux.
Leur traitement sera fixé par un tarif particulier”.
38
L. Baudez, Ontstaan…, pp. 54, 55.
39
In het benoemingsbesluit van Hoest als havenkapitein luidde artikel 1:
“Den capiteyn van de haeve der stad Antwerpen zal de vryheyd and zekerheyd zyner scheepvaert bewaeken: hy zal de politie over de kaeyen and scheeps-timmerwerven hebben; hy zal den
ballast der scheepen naerseen; hy zal de gevischte lichaemen doen weghaelen. Hy zal de uytvoering der wetten bewaeken opzigtelyk de policie der vischvangst and den dienst der lootsen”.
See: Felixarchief, piece 1181-812, “Besluit der 17den Germinal jaer IX der Fransche Republiek“.
40
L. Baudez, Loodsdienst, 76-77.
41
X, Mémoire à consulter…, p. 13.
37
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tonnage capacity of the visited vessel. The costs made for stamps, registration
and so forth could be reclaimed42. It was possible for the experts to be assisted
by a boatswain or a carpenter43. According to the law, each vessel had to be surveyed by two experts44. It is worth noticing that there was no official founding of
the Nautical Commission. In the beginning, this factual association consisted of
three experts, but as time went on, more members joined them, and in maritime
practice this association was referred to as the “Nautical Commission” or the
“visitation commission”45.
Although the law of 1791 stated that two experts had to be nominated, in
practice there were always three officers active for the same task until 183346.
This was not the only point where the law of 1779 was being followed, instead of
the decree of 1791. In December 1809, the rules regarding the Nautical Commission would be modified and the Commission would permanently be staffed with
an old marine officer, a shipbuilding engineer, and a master carpenter, much like
the legal requirements stated in 177947. The experts always acted in groups of
three48.
The regulation of 1779 resolved also the issues concerning the visits of cabotage vessels. The overdue maintenance of cabotage vessels caused the industry to
protest and, therefore, since 1805, the nautical experts had to visit the cabotage
vessels annually49. This would remain a future point of discussion because the
French decree of 1791 did not foresee to subject cabotage shipping to the regulation of visitations, in contrast to the regulation of 1779. In 1816 several Antwerp
shipowners and masters complained about the visitations, as they were sure that
the French law of 1779 no longer applied50. Nevertheless, it was decided that the
law still applied and the masters of the vessels were obliged to produce the certificate of inspection before they were granted assistance by a pilot51. The law would
be modified several times, until the Royal Decree of 25 November 1851 would
include the annual visit of cabotage vessels once and for all52.

Ibidem, pp. 18, 19.
Ibidem.
44
Art. 2 and 4, Decision chamber of consult of Court of Commerce of Antwerp, 19th August
1802, (in:) X, Mémoire à consulter…, p. 12.
45
L. Baudez, Ontstaan…, p. 55.
46
Ibidem, pp. 57, 58.
47
Art. 1, Règlement X, X Décembre 1809 in X, Mémoire à consulter…, p. 18.
48
Ibidem, p. 19.
49
X, Mémoire à consulter…, pp. 16, 17.
50
Felixarchief, piece 1181-1315, Document 12 March 1816.
51
Felixarchief, piece 1181-1315, Art. I and III, Document 12 March 1816.
52
L. Baudez, Ontstaan…, p. 51.
42
43
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1.2. REMAINING OFFICIAL DOCUMENTS

Besides what we know from the legislation, we can learn more about the
activities of the experts by what is stated in the still existing official documents.
When the experts were appointed to survey the ship, they solemnly swore to perform their tasks “well and faithfully, by virtue of their best knowledge and conscience, to fulfill the function, appointed to them, finally adding »so truly help
me God Almighty«” 53. The documents regarding the certificates of visitation that
still exist in the archives, show the experts nominated to visit the vessels before
departure, at the arrival (which was not an obligation by the French decree, but
a habit in the Antwerp port, as such included in the official appointment of 1802)
and those appointed to inspect the average. The certifications of seaworthiness
still exist as well, but they are nothing more than standard documents, stating that
the vessel functions as it should, and is thus seaworthy. Unfortunately, no list was
preserved until today of necessary repairs and works that each inspected vessel
had to undertake after the first visit of the inspectors (before it received its certificate of seaworthiness, as this was granted after the second visit, if the necessary
repairs and operations were successfully undertaken).

2. THE NAUTICAL COMMISSION AND UPCOMING
CLASSIFICATION SOCIETIES DURING THE UNITED KINGDOM
OF THE NETHERLANDS
From 1806 onwards, several mutual reprisals and blockades between warring
France and England had a disastrous impact on maritime trade54. The Antwerp
port was again an inland port used for shipments from the Dutch ports via inland
waterways55. Despite the problematic period, the Antwerp port infrastructure
was still being expanded56.
After the defeat of Napoleon in 1813 and the collapse of the French empire,
article XV of the First Treaty of Paris stated that the Antwerp port was a free and
commercial port57. With the signing of the Eight Articles of London, Belgium
was merged with the Northern Netherlands on 21 July 1814. A favourable commercial climate soon stimulated the development of a solid commercial infraFor example, see State Archives Beveren, RK Antwerpen 0000, Series 26, No. 5.
G. Asaert et al., Antwerp, a port…, p. 283.
55
Ibidem, p. 296.
56
Ibidem, p. 300.
57
Ibidem, p. 302.
53

54
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structure. With the conservation of the Court of Commerce, a French institution,
and the existing law (until decided otherwise), the Nautical Commission still
lived on, and the legality and obligation of the visitation of vessels was confirmed
by the Court of Commerce on 20 February 1816 and the provincial governor on
12 March 181658.
At the beginnintg of 1816, as a result of the blooming commerce, a meeting
took place of the most important merchants and shipowners within the Antwerp
Chamber of Commerce, to review the state of events of maritime safety and the
legality of the Nautical Commission59. The existing rules were slightly modified and the already active experts were reappointed. There was a re-election on
5 March 1818: Muskeyn, Verbrugghe and Van Coolput were appointed, but this
time as “provisional experts” for the period of one year60. We can assume that
a boost in naval trade provided more ships to survey for the experts, and this was
reflected in the composition of the Nautical Commission. In 1815, the official documents drawn up by the Commission are signed by experts Muskeyn, Verbrugghe and Van Coolput, but in 1823 we notice that the captains Marsily61, Stainton
and Rolin join them, together with the master shipbuilder Lecarpentier62.
The founding of the Dutch Trading Company (NHM)63 in 1824 enormously
increased the activity of the Antwerp port and the shipping industry, as they were
founded to strengthen national trade and industry in the struggle against powerful English competition for overseas markets, and the Dutch colonies, open to
the Antwerp trade64. Antwerp was being supported by a reliable governmental
organisation65. The NHM did not have its own fleet but chartered ships, so Antwerp merchants took advantage of this opportunity to build a new shipyard in
182566. In 1830, 44 shipowners would have been active in Antwerp, and 112 ships
with the capacity of 30,000 tonnage would have been available67.
The NHM, allocating its business fairly, also stimulated the rise of the marine
insurance market in Antwerp with the law of 28 January 1821 that forbade foreign companies undertaking insurance business, with the result that six marine
L. Baudez, Ontstaan…, p. 59.
X, Mémoire à consulter…, pp. 21, 22; L. Baudez, Ontstaan…, p. 59.
60
X, Mémoire à consulter…, p. 23.
61
Marsily is a shipbroker as well, see: F. Prims, Geschiedenis van Antwerpen, X, II, Brussels
1927-1949, p. 14.
62
For example see State Archives Beveren, RK Antwerpen 0000, Series 26, No. 7, Document
1 July 1823 and Series 26, No. 3 and 4.
63
In Dutch: “de Nederlandsche Handel-Maatschappij (NHM)“.
64
G. Asaert et al., Antwerp, a port…, p. 312.
65
Ibidem.
66
Ibidem, p. 313.
67
E. Witte, Het verloren koninkrijk: Het harde verzet van de Belgische orangisten tegen de
revolutie, Antwerp 2014, p. 103.
58
59
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insurance companies were founded between 1821 and 183068. King Willem I provided a decent financial and commercial infrastructure as well with the founding
of the Société Générale de Belgique in 1822, which had a branch in Antwerp
in 1824. It enabled to provide loans and advances on goods, government funds,
acceptation of deposits, and so on69. From 1825 until the Belgian Revolution in
1830, we notice a steady growth of the port70.
It is in this favorable climate that Bureau Veritas was founded in 1828 (originally under the name Bureau des renseignements pour les assurances maritimes) by a flamboyant businessman Auguste Morel, together with his colleagues
and family members Louis van den Broeck, Alexandre Delehaye and Charles
Lefèvre71. The Bureau did not only provided up to date information about the
common insurance premiums in several ports, but about the actual state of affairs
of the vessels that had to be insured as well72. The experts that inspected the
vessels were active in Antwerp, Amsterdam, Rotterdam, Dordrecht, Schiedam,
Ostend, Bruges, and Ghent. In Antwerp, these experts belonged to the insurance
company Securitas73, while for the other ports this was the personnel of Bureau
Veritas itself 74. This way, the merchants and shipowners in Antwerp and other
port cities obtained weekly premium rates and special conditions of insurance
policies, concluded with the foreign insurance companies75. Merchants and shipowners were capable of immediately noticing where a risk could be insured at the
most profitable rate.

K. Veraghtert, Zeeverzekeringen te Antwerpen (1814-1860), (in:) Geld en water, bank, verzekeringen en scheepvaart in de negentiende and twintigste eeuw, themanummer “Tijdschrift voor
Zeegeschiedenis” 1995, No. 14, p. 10; J. Hannes, J. Laureyssens, De verzekeringsmaatschappijen
en hun beheerders, pp. 98-102; J. Laureyssens, De naamloze vennootschappen en de ontwikkeling
van het kapitalisme in België, pp.16-23.
69
K. Veraghtert, Zeeverzekeringen…, p. 9; H. Van der Wee, M. Verbreyt, De Generale Bank
1822-1997, een permanente uitdaging, Tielt 1997, pp. 17-20; F. Donnet, Coup d’Oeuil sur l’histoire
financière d’Anvers au cours des siècles, Antwerp 1927, pp. 267-271; J. Laureyssens, Willem I, de
Société Générale en het economisch beleid, (in:) C. Tamse, E. Witte (eds.), Staats-en natievorming
in Willem I’s koninkrijk (1815-1830), Brussels 1992, p. 207 et seqq.; J. Laureyssens, The Société
Générale and the origins of industrial investment banking, “Belgisch Tijdschrift voor Nieuwste
Geschiedenis”, 1975, issue 6, p.93 et seqq.
70
G. Asaert et al., Antwerp, a port…, p. 304.
71
J. Hannes, Het verzekeringswezen in België 1819-1914, een inleiding, “Tijdschrift voor de
economische geschiedenis in Nederland” 1991, Vol. 5, issue 2, Amsterdam, p. 88.
72
E. Willemse, Het ontstaan en de ontwikkeling van het Belgische verzekeringswezen 18191873. Unpublished licentiate thesis, Vrije Universiteit Brussel 1974, p. 58; J. Hannes, Het verzekeringswezen…, p. 88.
73
See J. Hannes, Securitas: honderdvijftigste verjaardag 1819-1869, Antwerp 1969, p. 64.
74
Bureau, Register Veritas 1830, 1.
75
K. Veraghtert, Zeeverzekeringen…, pp. 14-16.
68
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Bureau Veritas was only the start of the enthusiastic plans of Morel that would
turn the Antwerp marine insurance market upside down. The positive flow and
promising circumstances for maritime trade attracted surveyors from the classification society Lloyd’s Register to Antwerp in 1829, and in the same year, Morel
started his own classification register, the Veritas register, thanks to a personal
loan of King Willem I. It contained a comprehensive summary of information
concerning more or less every port in Europe and over ten thousand vessels. The
Veritas register was popular for its regulated methodology: every ship obtained
a “note of risk”, based upon construction, material, age, previous accidents, in
order to clearly and extendedly inform the insurers about the state of the vessel76.
The NHM relied on the classification of the Veritas register while choosing ships
to charter or seeking insurance77.
Another reason for the timing of the Veritas register is probably the difficult
situation of its English rival. Lloyd’s Register (the “Underwriter’s Register” or
the “Green Book”) faced several problems, which started at the end of the 18th
century and lasted until 1834. In the 1797-1798 register, a new style of classification was introduced, which was not well-received78. Firstly, the symbols and
letters used for classification were altered79, and secondly, the classification was
almost entirely based on the location of the port of construction80. For example,
a ship built on the Thames that was thirteen years old was still an A class vessel, whereas the same ship built in a northern port could only be an A class vessel for a period of eight years81. This was of course much to the disadvantage of
the shipbuilding industry located outside of London82. Another criticism was that
there was little transparency as to the method of classification. This lead to the
publication of the rival register: the Red Book or the New Register Book of Shipping (the Ship-owner’s Register), published by a group of shipowners protesting
against the aforementioned flaws83. However, nor the Green Book, nor the Red
Book met the needs or were up to the standards of the maritime sector. Both based
the rating of a vessel mostly upon the location of its construction, although the
A. Morel, Manuel de l’assureur N° V, Paris 1845-1846, xcvi et seqq.
G. Asaert et al., Antwerp, a port…, p. 313.
78
X, Annals of Lloyd’s Register, being a sketch of the origin, constitution, and progress of
Lloyd’s Register of British & Foreign Shipping, London 1884, p. 13.
79
The letters M (excellent), G, L and Z (very bad) replaced the well-known symbols A (excellent), E, I, O and U (very bad) to classify the vessels. The numbers 8 and 4 replaced the numbers
1, 2, 3 and 4 to rate the equipment. For example, a first class vessel with good outfit would be rated
as an “A1” vessel, according to the previous system.
80
X, Annals of Lloyd’s Register, pp. 14-16.
81
Ibidem, p. 14.
82
Ibidem, p. 15.
83
Ibidem, p. 16; H.G. Lay, Marine insurance, a text book of the history of marine insurance
including the function of Lloyd’s register of shipping, London 1919, p. 166 .
76
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Red Book in lesser extent than the Green Book84. The Red Book did publish an
explanatory note about their method of classification, but it was no more than one
page long85. The Red Book had surveyors in six ports while the Green Book had
none, but the Red Book left out Exmouth and Star Cross in the list of the survey
ports86. The existence of two rival registers proved to be very counterproductive,
with several public meetings by merchants and shipowners in 1823 as a result.
The rivalry resulted in not only the price of the registers going up, but also in
a decreased payment for the surveyors in 1828. In 1833 both registers were having
such a hard time they expected both would declare bankruptcy within one or two
years – which would be a dreadful outcome for the whole maritime industry87.
It is clear that Morel made advantage of this opportunity. Register Veritas was
well informed about all the flaws of its English rival and was immediately known
for the use of a methodology that was more transparent than the one Lloyd’s was
using. Literature states it is Morel’s international way of thinking that was absolutely innovative, but this is not entirely correct, as in this period Lloyd’s was
active abroad as well88. Little is known about Lloyd’s activities in Antwerp in
the first half of the 19th century, but the Lloyd’s Register homepage states that
Antwerp was one of the first ports abroad that was visited by its experts, and that
the Register has been active in Antwerp and Ostend since 182989. This is contrary
to the beliefs that Lloyd’s was not active in Antwerp until 185690. In 1856 a fixed
surveyor was appointed for the Low Countries, Mr. Pretious, later to be replaced
by Louis Meyer91. The reason behind this contradictory information could be the
fire at the Royal Exchange in February 1838, that destroyed many valuable documents containing information on Lloyd’s Register, such as the identity of the surveyors and the ports of their activity92. Through a thorough investigation of the
well saved registers of Lloyd’s, one can easily discover that Lloyd’s was indeed
active in Antwerp long before 1856. In the context of this study a list with the
identity of 93 Antwerp shipowners was created, who were active between 1825
and 1848. We are certain that 51 of these shipowners were active in 1829. This
overview was created with data from the classification of the Veritas register93,
X, Annals…, p. 19.
Ibidem, p. 20.
86
Ibidem, p. 16.
87
Ibidem, pp. 43-44.
88
Lloyd’s was already active in Newfoundland in 1812.
89
See for instance: https://www.lr.org/en/who-we-are/brief-history/ (visited May 17, 2019).
90
H.G. Lay, Marine insurance…, pp. 188, 250; G. Blake, Lloyd’s Register of shipping
1760-1960, London, 1960, pp. X, 53, 137.
91
H.G. Lay, Marine insurance…, pp.188, 250; G. Blake, Lloyd’s Register…, pp. X, 53, 137.
92
Ibidem, p. 25.
93
Bureau, Register Veritas 1829-1832.
84
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deeds containing the official foundation of ship-owner companies94, a newspaper
article that cites an overview of all the vessels sailing under the Belgian flag in
1847 and the specialized literature95. The next step was to consult the Lloyd’s
Registers from 1827 to 1833, to check if the names on the created shipowners list
were in the registers as well. In 1827 we count eight Antwerp shipowners in the
Lloyd’s Register. In 1828, we count a total of ten Antwerp shipowners. One year
later there were at least seventeen Antwerp shipowners in the Register of Lloyd’s.
In 1830 and 1831, this trend continues, and 21 Antwerp shipowners made use of
the Lloyd’s services. In 1832 there were 22 Antwerp shipowners in the Register.
If both of the classification societies were active on the Antwerp market at the
same moment, what were the differences and the similarities between the Lloyd’s
Register and the Veritas Register? These registers were similar in such a way that
they both contained at least the name of the vessel, master and ship-owner, information on the type of vessel, the tonnage, and so on. Information on the number of
decks and information on reconstruction, the age of the vessel, the keel and port
of survey were mentioned as well. Finally, there was an estimation of the quality
of the vessel and the equipment: the class. Research by the Royal Commission on
Unseaworthy Ships in 1873 proved that the highest Veritas category was similar
to the highest rank in the Lloyd’s Registers96.
Regarding the differences between the registers, we can conclude the following: Some technical details beyond the scope of this paper aside, it is striking that
Veritas – a profit driven private corporation, unlike Lloyd’s Register97 – did not
mention the port of construction in its register. This was most likely the result
of the amount of criticism that Lloyd’s received for finding the port of construction so overly important while deciding on the class. A second difference is that
a rating done by Veritas seemed to be more informative and more extensive. By
marks of trust and voyage the Register demonstrated how trustworthy a specific
vessel was, and for which type of voyage it was best suited (for example, only
suited for trans-Atlantic voyages, or only suited for coastal shipping). According
to her founders, Veritas distinguished herself by precision and craftsmanship, not
D. De ruysscher, S. Plasschaert, Onderhandse akten inzake handelsvennootschappen in
Antwerpen, 1815-1845, Handelingen Koninklijke Commissie voor de Uitgave der Oude Wetten
and Verordeningen van België 2017, p. 225.
95
See R. Van Roosbroeck, De Antwerpsche havenbeweging 1815-1830 en de scheidingsgedachte, „Vlaamsche Gids“ Brussel 1932, pp. 241-252; A. De Vos, De Antwerpse Koopvaardijvloot
omstseries 1830; R. De Bock, De Belgische handelsvloot rond het midden van de XIXe eeuw,
„Mededelingen Marine Academie“ Antwerp 1838-1839, pp. 150-176; Etat Général de la Marine
Marchande Belge et des Bateaux Naviguant a l’Intérieur, „Courrier d’Anvers“ 31 December 1847,
p. 27.
96
Royal Commission… I, p. 39.
97
Ibidem II, pp. 110-112.
94
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letting an opinion depend upon the mere age of a vessel: on the contrary, Veritas
took into consideration a broad variety of factors98. This was of course a reference to and criticism towards the competitor Lloyd’s, who deemed age as one of
the primary factors in the rating of vessels. Another difference was that after an
inspection done by a Veritas expert, the vessel was granted the certificate immediately, whereas the experts of Lloyd’s surveyed the vessel provisorily, awaiting
the approval of the committee of the classification society, which handed out the
class certificate at a later date99. Above all that, a vessel could enjoy the obtained
Veritas class on average one year longer than was the case for a vessel surveyed
by the Lloyd’s100.
This substantive comparison between the two registers leads to the question
what, precisely, was the interaction between the Nautical Commission and the
classification societies. The Commission and the classification societies probably
both served different purposes. The Commission’s main goal was to inspect and
guarantee seaworthiness, while the classification societies conducted a more profound and detailed inspection and offered an extensive overview, including the
actual state of the surveyed vessels. This made the registers even more valuable
for an audience of the marine insurers and merchants. For them it was not only
of importance if a vessel was able to defy the risks of the sea adventure. A vessel
could indeed be seaworthy, but there were other important facets to determine
the right premium, or to be willing to charter a certain vessel; for example the
construction material, age, repairs, planned route or type of cargo. The international character of the registers made them even more attractive for merchants,
shipowners and insurers.
What is left of the resource material of the Nautical Commission proves that
the Commission itself referred to certificates of classification societies while surveying vessels. The Commission used a certain gradation in seaworthiness during
the survey as well. In 1850 the Nautical Commission was active on a nationalisation project of foreign vessels. For this project, the Commission had to survey the
vessels on multiple occasions, and thus the Commission was asked to explain what
she meant by “seaworthiness”. Expert Gras provided the following explanation:
One states that a vessel is in a perfect state of seaworthiness (parfait état de navigabilité) when it is new and has not undertaken more than two voyages of the type for
which it is suited. One states that a vessel is in a very good state of seaworthiness
(très bon état de navigabilité) when the ship has those features, to a large extent,
that are necessary for her specific type of voyages, and the ship is ought to be a first
class vessel in her category, before reaching the end of her classification-period. One
Bureau, Register Veritas 1830, 2.
Royal Commission… II, p. 138; H.G. Lay, Marine insurance… p.164.
100
Royal Commission… II, pp. 110-112.
98
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states that a vessel is in good state of seaworthiness (bon état de navigabilité) when it
already has been repaired or has taken damage by stranding, collision or other mistakes that lower the market value of the vessel, by which she is degraded to a lower
classification category. A vessel suited for voyages abroad is suited for trans-Atlantic
voyages as well. A vessel suited for great coastal voyages (grand cabotage) could as
well be suited for trans-Atlantic voyages, if the ship features metal doubler plates. In
the latter case, the vessel should be navigated by a long haul captain101.

As mentioned above, we do know that the authorities did check if every vessel was surveyed by the Commission, and if a certificate of seaworthiness was
indeed on board, and what the consequences were if the latter was not the case. To
state that the regulation on visitations by the Commission was merely for form’s
sake, is incorrect. To enforce this statement, we refer to the situation regarding
cabotage in 1814. There was a flare-up in the yet mentioned discussion if the
Commission was supposed to survey cabotage vessels, because there were several
problems in practice regarding the regulation. Letters between the Chamber and
the Court of Commerce of Antwerp and the intendant and superintendent of the
department show that in 1814, it had been difficult to execute the visitation regulation and to check if every vessel indeed was surveyed and in possession of the
necessary certificate: in every letter containing the matter it is stated that “there
is need of fitting measures to halt the breaches and violations” 102. There were
insufficient resources for the port captain to conclude his task to ensure that the
regulation was followed. The superintendent confirmed on 2 January 1815 that,
since it was agreed that the regulation on cabotage still applied, it was the task of
the customs to check if the certificates were indeed on board103. If the certificates
were missing, the vessels were not allowed to leave the port, and no pilot (whose
job was to guide the vessels into and out of the port) was allowed to assist the notsurveyed vessels.
If it was the task of the port pilot and the port captain and the customs to see
to it that the cabotage vessels had the required certificates, one can assume that
101
L. Baudez, 187 years of Nautical Commission, pp. 17-18; State Archives Beveren, Archives
of the Department of Twee Neten and the province of Antwerp, Series J and K (1615) 1794-1910
(esp. 1794-1860), No. 268B.
102
State Archives Beveren, Archives of the department…, Series J and K (1615) 1794-1910
(esp. 1794-1860), No. 862, letters and instructions considering the inspection of merchant vessels
of 10 October 1814 between the sous-intendant and the head of the customs Baron De Visser.
103
Every vessel was in need of the consent of the port captain and the customs. The port
regulation of 17 October 1814 stated in the first article that no vessel was allowed to anchor without
the assistance of a pilot, granted by the port captain. Article 3 stated that no loaded vessel was allowed to have a pilot on board, before being granted permission of the customs to load or unload.
See Felixarchief, piece 289#2648, port regulation of 17 October 1814. The port regulation of 1821
mentioned no permission of the customs to load or unload; one had to ask permission of the port
pilot. See Felixarchief, piece 289#1193, regulation of the policie der haven of 24 July 1821.
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the authorities kept an eye on long haul vessels as well. This is confirmed by the
Royal Decree of 8 March 1843: the waterschout104 could protest the departure of
a vessel that had no certificate on board105.
There are little sources left that state how the commercial sector felt about the
certificates and activities of the Commission. However, the yet mentioned Royal
Commission on Unseaworthy Ships questioned Charles Bal (who was at that time
the CEO of Bureau Veritas) and asked about the opinion of the Belgian maritime
sector on the Nautical Commission106. Bal stated that in France, Belgium and
Italy the certificates of seaworthiness were useless for commercial practice: they
were no more than pro forma documents, completely meaningless for the marine
insurers107. This was expected, because of the extended and detailed information
the classification registers provided in comparison with that provided by a certificate of seaworthiness of the Commission. This supports the hypothesis that
certificates of seaworthiness and surveys conducted by the Nautical Commission
were different, but not less important, than the class certificates handed out by the
classification societies; each achieving its own purpose. It was the Nautical Commission’s task to guarantee safety of the vessels, even the vessels that remained
beyond the scope of the surveys of the classification societies (in case they were
not registered), or in cases of bribery or corrupted impartiality of the classification societies, a topic that will be discussed further.

3. THE BELGIAN REVOLUTION AND ITS CONSEQUENCES
FOR THE MARITIME INDUSTRY AND NAUTICAL COMMISSION
With the Belgian Revolution in 1830, many merchants and shipowners no
longer saw future in Antwerp and emigrated to the Netherlands or France108. After
the bombardment of the city on 27 October 1830, the river Scheldt was closed
to all shipping by the Dutch navy109. The Antwerp fleet was almost completely
inactive: somewhat fifty vessels traded Antwerp for another port and about forty
The “waterschout” or “bailli maritime” was originally a Dutch police position, that later
on would become part of the maritime police. See J. Vynckier, De zeevaartpolitie vroeger en nu,
“Mededelingen Marine Academie”, Antwerp 1971-1972, pp. 101-117.
105
L. Baudez, 187 years…, p. 7.
106
Royal Commission…, II, viii.
107
Royal Commission…, II, viii.
108
G. Asaert et al., Antwerp, a port…, p. 329.
109
E. Van Brussel, Histoire politique de l’Escaut, Paris 1864, p. 190 ; P. Giullaume, L’Escaut
depuis 1830, II, Brussels 1903, p. 21 et seqq.
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vessels were dismantled in the harbour110. As a result of this difficult political situation and the loss of commerce, the port of Antwerp went through an economic
depression111.
Thanks to the Article 3 of the Convention of London of May 1833, there was
in fact free navigation on the river Scheldt, so commerce started to revive the
same year112. The shipbuilding engineer André Gras was appointed an expert and
the Nautical Commission obtained two new assistant-deputies: a long haul Captain Auke Willems and a shipbuilding engineer Louis Marguerie113.
On 4 September 1833 measures were taken regarding the income of the
experts, that had remained unchanged during the United Kingdom of the Netherlands114. The experts’ remunerations, paid by “all whom it may concern”, were
reduced to a fixed sum for each visited vessel, regardless of the number of visitations and visiting officers that were necessary for the inspection 115. It became less
interesting for the experts to make use of their assistant-deputies, as they all had
to share the fixed remuneration. One of the judges who decided this alteration was
Cateaux-Wattel, not only a well-faring merchant, but also a ship-owner as well116.
All of a sudden, the once honorable title of expert in the Nautical Commission
became somewhat tainted: experts who visited a vessel several times before handing over the certificate, earned less than before. The expert that was humble and
preferred to consult the opinion of his colleagues or assistants got paid less than
those who didn’t, since they had to share the earned amount.
In view of the re-elections, the officers stated that because of the disadvantageous alterations regarding the working conditions, it was no longer possible
for them to function as experts in the Commission, but that they would continue
to perform their tasks until replacement was found117. In November 1836 no
new experts were nominated. The judges Pelgrims, Le Brasseur and BisschopBasteyns, who all had personal ties with several Antwerp marine insurance corporations118, decided to restore the former reimbursement of the experts and to pay
R. Van Roosbroeck, De Antwerpsche…, p. 251-252.
G. Asaert et al., Antwerp, a port…, p. 340.
112
E. Van Brussel, Histoire politique…, p. 207; A. Rotsaert, L’Escaut depuis le traité de Munster, Brussels 1918, pp. 46-47; G. Asaert et al., Antwerp, a port…, p. 333.
113
Decision Court of Commerce Antwerp, 24 August 1833, (in:) X, Mémoire à consulter…,
p. 29.
114
L. Baudez, Ontstaan…, p. 58.
115
X, Mémoire à consulter… p. 26, and Art. 1, 2, Decision chamber of council of the Court of
Commerce Antwerp of 4 September 1833 (in:) X, Mémoire à consulter…, p. 30.
116
E. Willemse, Het ontstaan…, pp. 314, 315, 346; Decision chamber of council…, p. 30.
See X, Stichting Maritiem Historische Databank, http://www.marhisdata.nl/main.php?to_
page=schip&id=8685 (visited May 17, 2019).
117
X, Mémoire à consulter…, p. 35.
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the officers again for each visit119. The experts were re-elected, together with the
two assistant-deputies120.
The years to come were rather gloomy for the maritime industry121. Some
insurance companies (temporarily) halted their marine insurance business, partly
due to terrible winter storms in 1834 and 1836122. In 1837, the profitability of
some industrial enterprises was threatened123. Because of the emigration of many
merchants and shipowners, bad times came for the banking and insurance business124. Bureau Veritas moved to Paris to be led by Charles Bal instead of Auguste
Morel, and the Banque de Belgique was in turmoil125. In 1838 there was a massive withdrawal of the deposits, bringing the Banque de Belgique to the brink of
bankruptcy126. In an attempt to strengthen the government finances, higher duties
were levied on sugar and the authorities proposed less profitable export terms127.
Under these circumstances the Court of Commerce decided on 12 May 1837
to reduce the wages of the experts once again. In addition to the above stated
explanation, there were severe complaints coming from the maritime sector: anyone who obtains a favorable price for certain services is less incented to pay more
in the future: this used to be no different 160 years ago. Ever since the services of
the Commission became more expensive, the industry began protesting against
the visitations128. It was thus decided that for vessels in construction or repair,
only one fee was due, notwithstanding the fact that often more visitations were
required for these ships129. In several circumstances, transportation costs could
not be reclaimed130.
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Official report of the general meeting of the Court of Commerce of Antwerp, 27 November
1836, Art. 2 in X, Mémoire à consulter…, pp. 37, 38.
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Ibidem, p. 38.
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It was not merely for financial reasons that the Commission did not always
receive a warm welcome by the industry. The Commission obliged several shipowners, which were cunningly trying to obtain insurance cover for their vessel, making use of the abandonment clause in their insurance policy, to perform
large-scale repairs to their unseaworthy vessels131. If the vessel was sunk or lost
at sea, the abandonment clause afforded the owner the right to give up on finding
or recovering the vessel and collect a full insurance settlement from the insurer.
In this way, it was more profitable for them to make use of a worn-out vessel for
as long as possible, until it finally perished, so they could take advantage of their
insurance cover rather than pay a large amount of money to repair the vessel. Several of these shipowners were actively engaged in the Chamber of Commerce and
might have been able to affect the working conditions of the experts132.
In addition, there are no sources that would prove how important the other
actors in the maritime industry (except for the insurers) – such as the shipowners or merchants who entrusted their goods to the vessel and the sea adventure
– considered the work of the Commission, especially since the coming of the
Veritas register. The visitations of the Nautical Commission were obligatory and
according the law, the certificate of seaworthiness had to be on board before being
allowed to leave the port. We already explained that, in practice, the authorities
did supervise whether the vessel indeed had the required certificates and that
there were consequences if the latter was not the case (a vessel without certificate
of inspection was not assisted by a pilot, and the vessel was not allowed to leave
the port before it was inspected). Furthermore, it has to be noted that, every time
the working conditions of the Commissions were affected in a negative way, the
judges who were responsible were also active as shipowners, and those who made
positive changes, had ties with insurance corporations. It is yet unknown whether
the judges that were active as shipowners deemed the visitations and certificates
of the Nautical Commission as less valuable, and vice versa. One can assume that
a shipowner did not favor an all too eager expert of the Commission, watching his
every move, but on the other hand, a ship had to be seaworthy and in a decent state
to obtain a (more profitable) insurance policy. Perhaps it is possible that shipowners preferred surveys done by classification societies over the certificates of the
Commission, since it was nearly impossible to obtain insurance cover for a vessel
without a class certificate. The extra cost, on top of this, of an inspection done by
the Commission, probably was considered to be annoying and expensive.
Due to these alterations, the atmosphere became grim for the Commission.
The experts were often called upon for visitations, but were not paid afterwards,
because the experts rightfully did not hand out certificates to the vessels that were
131
132
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below standards. Quite often they visited ships that were lacking the most needed
equipment such as anchors and cables133. The industry blamed the Commission for
being obstructive to trade and commerce: severe complaints and threats were no
exception for the experts134. The journal “Le Précurseur”, established by no less
than Auguste Morel, often befouled the reputation of the Commission – according to a member of the Commission, this was because the Nautical Commission
repeatedly refused to appoint the editor of the journal, who was a maritime insurance expert, as a visitation officer 135.
Although the Commission consisted of an extended and competent association (an old-captain and marine officer as chairman, two former long haul captains, a shipbuilding engineer, an ex-marine officer, a shipbuilder, a master ship’s
cruiser, a stowage expert, a master sailor, a master carpenter and a master blacksmith), a proposal of judge (and ship-owner) Van Cutsem in 1838 led to a change
in the composition of the Commission. From now on, half of the Nautical Commission should, if possible, have consisted out of navigators and shipbuilders,
appointed for one year136. The remunerations of the experts were once again to
be reduced137. Previous experts Muskeyn and Gras passionately refused to be reappointed, and the Court of Commerce appointed two previous assistant-deputies
as experts138. One of them was a master carpenter, suggested by the clerk of the
Court, who was still active in his occupation of repairing ships139.
The newly nominated experts were said to have little experience and limited
themselves to signing standard documents by order of the clerk of the Court140.
Unfortunately, this cannot be investigated due to the lack of documents in the
archives: as mentioned before, there remains little more than the actual appointings of the experts or the documents that state the vessel is seaworthy. There is
nothing left of the process in-between. But it is at the very least remarkable to
appoint a shipbuilder who was still practicing his shipbuilding occupation. One
needs little imagination to understand that it could have been easier to grant certificates to a befriended ship-owner, than to one who had no commercial ties to
the shipbuilder-expert. As far as the remaining documents were concerned, starting in this period, we notice a decrease in visitation reports and an increase in the
appointments to inspect average141. We count fewer captains among the experts
Ibidem, p. 46.
Ibidem.
135
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and a substantial increase in merchants and agents, which is not surprising, since
there was more cargo to be inspected, than vessels142.

4. THE CLASSIFICATION REGISTERS STILL STANDING
In 1845, Auguste Morel published the register which was rival to the Veritas
register: Register Integritas. Issues about objectivity and integrity quickly arose,
in a high-risk industry where both were essential. Morel publicly announced
Integritas was the only complete and correct register143. He blamed Bureau Veritas
for being too rigid, lacking any sense of innovation, and include too little ports,
while not renewing the previous ratings of vessels but publishing the outdated
ratings altogether144. Integritas surveyed many more vessels than Veritas, and did
not fear to hand out a bad rating if this was justified145. Charles Bal responded
furiously: Morel would shamelessly copy about 1200 ratings, including administrative errors made (and eventually revised) by Veritas146. Veritas often granted
very good ratings, but according to Bal, this was thanks to the many years of hard
work of the Bureau and the surveyors, which caused the market to be left with
few vessels in bad shape147. Both parties handed out numerous arguments to plead
their case.
The facts cannot be investigated further at this point in time, but both of the
arguments will hold parts of the truth. To what extend was Bureau Veritas too
soft, and to what extent were the surveyors of Integritas too demanding, both in
order to be deemed as the best register available on the market? Both pleadings
had solely one goal: to increase the sales volume of the registers. But the mere
possibility that both these classification societies were able to deliver a flawed
register and still were so popular in the industry, contributes to the hypothesis
that the industry craved for their registers and that the classification societies held
a dominant position.
Eventually, there were rumors in 1860 that the surveyors of Bureau Veritas
were being bribed by shipowners and insurers148. Despite these rumours and
despite the fact that Lloyd’s register was still active in Antwerp since 1856, 26,000
For example see Ibidem, No. 40 and 43; X, Mémoire à consulter…, p. 45.
A. Morel, Manuel…, lxxxvi.
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vessels were included in the Veritas register at this time, and Bureau Veritas had
become a mandatory intermediary: without a positive survey by Bureau Veritas,
it had become impossible for a shipowner to get his ship insured149. Whereas the
Nautical Commission could easily be tempered by the legislator, Bureau Veritas became so popular that abuse and arbitrariness might have been inevitable:
a rating of the Bureau had become expensive and obligatory150. Eventually, the
Chamber of Commerce in Antwerp stated in 1861 that the surveying of vessels
by Veritas had to be conducted by one surveyor of Bureau Veritas, one by the
Chamber appointed shipbuilder, and one insurer.

CONCLUSION
Since the founding of the Nautical Commission in 1802, a lot happened in
terms of politics and economy. Antwerp emerged as a port city of international
importance with contemporary economic institutions. In this turbulent period, we
notice several alterations in the regulation vis à vis the working conditions of the
Commission, leading to consequences for the Commission and the quality of her
operations. As the expert’s compensations became restricted, it was more difficult for the experts to complete their tasks in a proper way. The elder experts with
outstanding maritime reputations were replaced by seemingly less technically
experienced personnel, or even experts of compromised impartiality (e.g. the
gradual replacement of previous captains by merchants and the expert still active
as a shipbuilder). What exact reasons lay at the roots of these changes regarding
the operating conditions, is still unclear. Even though the Nautical Commission
continued to exist through the ages, the economic challenges since the Belgian
Revolution and the upcoming of the classification societies in Antwerp, undoubtedly left their marks on the position of the Commission in the maritime industry.
Other possible causes were the personal background of the judges (who often had
ties with the marine insurance industry or were active as shipowners) or an evolving need of the market, as it is still unknown to what extent the market deemed the
visitations of the Nautical Commission as valuable. We do know that the marine
insurance business considered the certificates of the Commission of little value
while selling insurance policies. As it became more difficult to obtain insurance
cover without a class certificate handed out by a classification society, the mandatory visitations of the Commission were an extra and unnecessary financial cost
149
150
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for the shipowners. There were, however, consequences if the legal obligations
regarding the visitations were neglected regarding cabotage vessels and long haul
vessels since the Royal Decree of 8 March 1843, and we can assume that the same
can be said for long haul vessels before 1843.
Regarding the interaction between the Nautical Commission and classification societies, we can conclude the following: Classification societies delivered
valuable and competitive information to the shipping industry and insurance
market. Whereas the Nautical Commission had the purpose to guarantee the seaworthiness of vessels, the classification societies provided more comprehensive
information about the actual state of the vessels. Unfortunately, the dominant market position of the classification societies led to the fact that problems regarding
objectivity and independence quickly arose, as there seemed to be issues concerning the quality of the decision making, supervision of the surveyors, transparent
methodology, and impartiality of the surveyors. Where there was a gap in the
information provided by classification societies because it was outdated or incorrect, the certificates of the Nautical Commission could offer a safety net for the
general state and safety of vessels.
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Summary
This paper discusses from the perspective of a legal historian the development of
the institution of the Nautical Commission and the supervision of seaworthiness of
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vessels in Antwerp during the first half of the 19th century, mindful of the political and
economic context. The possible influences of other actors onto the development of the
Nautical Commission are taken into account, together with the needs and evolution of the
maritime sector. In particular, the role of and interaction between classification societies
and the Nautical Commission are analysed.
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COUNTERACTING SPECULATION AND USURY
IN POLAND (1918-1920)

1. INTRODUCTION
The main aim of this paper is to analyse the phenomena of speculation and
usury in the first years after the rebirth of Poland (1918-1920)1. The reborn Polish
state inherited a large variety of legal systems which made up a mosaic of regulations. However, from the very beginning of the regained independence, it was
a foregone conclusion that it would not be possible to enforce a legal system of one
of the occupational powers all over the territory of the Republic or to revive the
legal system from before the Partitions. Thus, the only acceptable solution was to
sustain the law already in force in particular parts of Poland, despite the fact that
such a condition could become a significant obstacle in the process of unification
of the state2. In order to depict the discrepancies in the Polish legal system, it is
enough to mention that at the threshold of independence, the Polish territory consisted of parts where law in force was of different provenance: Austrian, French,
German, Hungarian or Russian3. This state of uncertainty and disorder forced
the Polish elites, firstly, to make efforts in order to uniform the legal system, and

History of Poland in the 20th century is a well examined subject of study in the Englishlanguage literature. The following publications shall be mentioned: N. Davies, God’s Playground,
Vol. 2, 1795 to the present, Oxford 2005; P.D. Stachura, Poland in the Twentieth Century, London
1999; P.D. Stachura, Poland 1918-1945, London, New York 2004; The History of Poland since
1863, R.F. Leslie (ed.), Cambridge 1980.
2
S. Płaza, Historia prawa w Polsce na tle porównawczym, Vol. 3, Okres międzywojenny,
Kraków 2001, p. 35.
3
J. Bardach, B. Leśnodorski, M. Pietrzak, Historia ustroju i prawa polskiego, Warszawa
2005, p. 552.
1
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secondly, to prepare Polish national codifications in various branches of law4.
Therefore, as soon as in the first half of 1919, the Codification Commission was
established5.
The Great War, which lasted for more than 4 years, led to permanent shortages of numerous goods. Furthermore, as large parts of the reborn Polish state
had been the war zone for some time, the disadvantageous supply conditions
were even worse due to the losses resulted directly from the military actions,
contributions, requisitions, and plunders. Therefore, the reborn Polish state from
the very beginning of its existence had to cope with numerous economic difficulties whose common denominator was scarcity of commodities6. Poland was
also struggling against some other economic obstacles defined as “structural” 7.
Many years of neglecting investments and treating the Polish territories as peripheries of the occupational powers, as well as separating particular parts of Poland
from each other by borders abolished just a moment before, posed a serious threat
to the Polish economy in a long term. In a shorter period, however, termination of
previous trade routes and contacts with business partners from Austria, Germany
and Russia, disturbed the production and made it collapse. Moreover, 123 years of
occupation was a source of mutual mistrust between the Poles brought up in different states8. In addition, from the very beginning of its existence, the Second
Polish Republic was involved in military conflicts with most of the neighbouring
countries, and thus the state’s budget was overwhelmed with military expenses9.
This set of unfavourable economic circumstances enabled speculation and usury
to become widespread across the country.
The general deficiencies of the legal system of the reborn Polish state were
also related to the regulations in the field of counteracting speculation and usury.
Depending on the part of Poland there could be at least three different regulations
in the field of counteracting speculation and usury. The situation was clear in the
lands previously annexed by Austria and Germany. In the formerly Austrian lands
the imperial Decree on supplying population with usable commodities had been
issued on 28 March 1917 and was still binding10, whereas in those parts of Poland
4
S. Grodziski, Komisja Kodyfikacyjna Rzeczypospolitej Polskiej, “Czasopismo PrawnoHistoryczne” 1981, Vol. 33, issue 1, p. 47.
5
Journal of Laws 1919, issue 44, position 315.
6
Cf. R. Jastrzębski, Opinia w sprawie możliwości dochodzenia przez Polskę od Niemiec
odszkodowania za szkody spowodowane przez drugą wojnę światową w związku z umowami
międzynarodowymi, „Przegląd Sejmowy” 2017, Vol. 143, issue 6, p. 210-215.
7
Cz. Brzoza, A.L. Sowa, Historia Polski 1918-1945, Kraków 2006, p. 170.
8
W. Pobóg-Malinowski, Najnowsza historia polityczna Polski, Vol. 2, 1919-1939, London
1956, p. 5.
9
Z. Landau, J. Tomaszewski, Gospodarka Drugiej Rzeczypospolitej, „Dzieje Narodu
i Państwa Polskiego” Vol. 63, Warszawa 1991, p. 9
10
Reichs-Gesetz-Blatt für das Kaiserthum Österreich 1917, No. 131.

Studia Iuridica 80.indd 310

2019-09-13 13:17:11

BETWEEN LAW IN THE BOOKS AND LAW IN ACTION...

311

which had belonged to the German Empire the Decree against price increase
from 8 May 1918 was in force11. Simultaneously, in the Congress Kingdom and
in the Eastern Lands, which had previously belonged to Russia, the situation was
ambiguous, as there was no single act of legislature which could determine the
counteraction against speculation and usury. However, there was a complex of
orders and instructions given by the occupational, military and civilian authorities12. This state of uncertainty intensified the necessity for adopting a complex
of regulations aimed to mitigate the consequences of shortages of numerous commodities caused by the war, including scarcity of first necessity goods. While
in the formerly Austrian and German parts of Poland the previously introduced
regulations were in force, particularly urgent was the need to adopt new regulations in these parts of Poland which had belonged to Russia.

2. TERMINOLOGICAL REMARKS
To introduce the issues of usury and speculation at the threshold of Polish
independence after World War I, it is inevitable to at least briefly depict the speculation, usury, and the phenomenon which was constituted under special circumstances by this two – war usury. This part of the paper is designed to prepare
a conceptual framework and especially to state some key terminological remarks.
As the definitions of speculation and usury have been changing throughout13 centuries until nowadays, the commonplace meaning of both these terms is far from
the meaning given to them by the interwar legal scholars.
Speculation as an economic phenomenon is especially dangerous for the
young economies, deprived of solid foundations. As it was mentioned before,
Poland was struggling with this kind of socio-economic situation after the end
of the World War I and during the first years of the revived Poland. Therefore,
speculation was widespread across the country, especially in those parts which
were susceptible to any disturbances due to war losses. However, initially speculation was not perceived as an extraordinary situation and its main outcome –
high prices – were considered as an independent result of the supply shortages
caused by war14. Therefore, the foundations for the legal definition of speculation
Reichsgesetzblatt 1918, No. 395.
D. Fajgenberg, Lichwa. Rozprawa doktorska przyjęta przez Radę Wydziału Prawa Uniwersytetu Warszawskiego, Warszawa 1932, p. 93.
13
Cf. D. Fajgenberg, Lichwa…, pp. 16-42.
14
J. Reinhold, Ustawa o zwalczaniu lichwy wojennej wraz z odnośnemi rozporządzeniami
Ministra Aprowizacji, Warszawa, Kraków 1921, p. 5.
11

12

Studia Iuridica 80.indd 311

2019-09-13 13:17:11

312

Jakub Pokoj

were strictly connected with usury and were laid later, while next regulations on
speculation and usury were being considered in the Sejm. What is more, from
the very beginning of the legislative works on regulations against speculation
and usury, speculation was not separated from usury. During the parliamentary
debate on the Bill of 2 July 1920 on combating war usury it was a common view,
supported for example by Władysław Leon Grzędzielski, a deputy-reporter of
the draft of the proposed bill on combating war usury, that speculation was one
of the greatest threats for economy, which could render impossible unification of
the reborn Republic15.
To compare speculation with the other component of war usury – usury – it
was rather easy to indicate the meaning of the term of speculation. However, the
definition of usury is much more sophisticated since this term had a large variety
of meanings throughout the history. One of the most prominent Polish legal scholars who devoted his studies to usury, Daniel Fajgenberg, Ph.D. and attorney at law
at the interwar Warsaw Bar, defined usury in the legal meaning as: “any kinds of
illicit gain of material profit under the cover of mutual private law contracts”16.
Thus, it can be stated that in 1918 usury was not restricted only to interest and
loans, but this phenomenon could occur in any transaction.
As it was mentioned before, the end of World War I and the revival of the
Polish statehood were accompanied by a deep economic crisis. This assumption
is of particular significance since the phenomena of usury and speculation were
closely related to the contemporary economic situation – usury and speculation
are the results of pathological economic situations17. Another matter of particular
importance as regards war usury was the political system. It could either foster or
oppose usury and speculation because legal frames of certain states can be either
susceptible to usury and speculation or prone to these phenomena18. However,
the role of the political system was restricted because the Republic of Poland was
in the term of shaping after its revival after 123 years of the Partitions period.
Another presumption which needs to be stated is that during the World War I and
after it usury was predominantly regulated by penal rules, rather than by civil or
administrative regulation19.

Stenographer’s report from the 158th session of the Legislative Sejm, Biblioteka Sejmowa,
https://bs.sejm.gov.pl/F?func=file&file_name=find-nowe-2rp-sejm&local_base=ars01
(visited
October 15, 2018).
16
D. Fajgenberg, Lichwa…, p. 7.
17
J. Pokoj, Przeciwdziałanie lichwie wojennej w pierwszych latach II Rzeczypospolitej,
„Krakowskie Studia z Historii Państwa i Prawa” 2014, Vol. 7, issue 4, pp. 630-631.
18
J. Reinhold, Ustawa…, p. 8.
19
Sz. Gelernter, Ustawa z dnia 2 lipca 1920 roku o zwalczaniu lichwy wojennej, Warszawa
1924, p. 3.
15
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3. THE FIRST POLISH REGULATION IN THE FIELD OF
COUNTERACTING SPECULATION AND USURY
As it was mentioned before, the aim of this paper is to discuss the issue of
regulations against speculation and usury in Poland between 1918 and 1920. At
the beginning of this especially critical economic period, Polish administration
and the judiciary system were forced to apply the law passed by the invader states.
The particularly interesting issue is the relation between the law in force, which
was actually inherited from the occupational powers (Austria, Germany and Russia), and the new regulations which were created in Poland from the very beginning of its independence.
As soon as 5 December 1918 the Decree on war usury was issued 20. The fact
that this regulation was adopted only just less than one month after Poland had
regained its independence21, clearly shows that counteracting speculation and
usury was among the most significant problems the new government was facing.
This was the first Polish legislation in the field of speculation and usury. From
that moment on, a few more decrees and bills in the field of speculation and usury
were issued. Apart from the Decree of 5 December 1918, the most significant
Polish interwar acts regarding this matter were: 1) Decree of 11 January 1919 on
the creation of Authority for combating usury and speculation22, 2) Decree of
23 April 1920 on the scope of action of the Authority for combating usury and
speculation23, 3) Bill of 2 July 1920 on combating war usury, 4) Decree of the
President of the Republic of Poland of 29 June 1924 on financial usury24, 5) Bill
of 5 August 1938 on providing the necessities of life25.
As regards the Decree of 5 December 1918, it shall be noted that none of its
provisions expressis verbis did repeal the previous regulations. What is more, the
preamble of this Decree stated that it was issued in order to strengthen and expand
the counteraction against speculation and usury. Thus, since 5 December 1918
there the were anti-usury and anti-speculation regulations of different origins:
those inherited from the occupational powers, especially in these parts of Poland
Journal of Laws 1918, issue 19, position 50.
The commonly accepted date of regaining independence by Poland is 11 November 1918.
On that day Józef Piłusdski took command of the Polish armed forces. Since the Bill of 23 April,
1937, the date of 11 November is officially celebrated as the anniversary of regaining independence
by Poland in 1918 (except for the communist period when celebrating the Independence Day was
strictly prohibited) – Article 1 of the Bill of 23 April, 1937 on the Independence Day, Journal of
Laws 1937, issue 33, position 255.
22
Journal of Laws 1919, issue 7, position 109.
23
Journal of Laws 1920, issue 43, position 260.
24
Journal of Laws 1924, issue 56, position 574.
25
Journal of Laws 1938, issue 60, position 462.
20
21
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which had previously belonged to Austria and Germany, and those adopted on the
5 December 1918. According to Article 12, the Decree was supposed to come into
force as of the day it was published; since it was published on 5 December 1918 as
well, the Decree came into force on the same day when it was issued. The Decree
was repealed by the aforementioned bill on combating war usury of 2 July 1920.
Despite the fact that the Decree of 5 December 1918 was considered rather
provisional, and thus as an underdeveloped regulation26, it provided a general
regulation in the field of counteraction against speculation and usury. In Article
1 paragraph 1 it provided a definition of the necessities of life and depicted the
offence of war usury which was subject to 2 years of imprisonment and (in conjunction) a fine up to 100,000 Polish markas or up to 150.000 of Austro-Hungarian krones. In further paragraphs the lawmaker introduced even harsher measures
in order to get rid of speculation, including a seizure of life necessities. In the
next articles the state reaction against speculation and usury was specified. For
example, a specific offence of housing usury was described. Another interesting
concept was the responsibility of chief executive officers and all members of the
management. All of them were responsible for their subordinates and if any of
workers committed a speculative or usurious crime, the superior was supposed to
be automatically convicted, whether he was subjectively guilty or not.
All of these regulations, as the legal scholars had said, were supposed to
improve the state’s counteraction against the deficiencies of the contemporary
economy27, struggling with shortages caused by the World War I and the border conflicts which the reborn Polish state was facing in nearly all directions28.
Despite the fact that the Decree was based predominantly on the German bill of
8 May 1918 but also on the Austrian Decree of 24 March 1917, the Polish legislator did not manage to adopt a comprehensive and elaborate regulation29. However, the reaction of the state was designed to be efficient, in order to provide the
population with the necessities of life as fast as possible. However, the question is
whether it was possible at all to enact regulations of such features when the prior
regulations were still binding and the judiciary system was not ready to apply
new rules.

D. Fajgenberg, Lichwa…, p. 116.
Cf. J. Reinhold, Ustawa…, p. 4-5.
28
W. Roszkowski, Historia Polski 1914-2004, Warszawa 2004, pp. 21-24.
29
D. Fajgenberg, Lichwa…, p. 116.
26
27
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4. LAW ON THE BOOKS VS. LAW IN ACTION:
COMPETITIVE REGULATIONS
Because of the fact that the regulations inherited from the occupational powers were not abrogated, the regulations provided by the Decree of 5 December
1918 were binding alongside with the prior bills. This led to a complex situation
when there were competitive rules in the same fields. For example, Article 1 of
the Decree of 5 December 1918 regulated the same matters as paragraph 23 of the
Austrian imperial Decree from 24 March 1917. Deeper research and comparison
of particular provisions clearly indicate irremovable discrepancies between the
prior acts and the new one. Furthermore, the difference in interpretation could
not be removed simply by using the rule lex posterior derogat legi priori, since
the Decree of 5 December 1918 explicitly sustained the prior regulations in power.
On the one hand, the legislator determined that the occupational regulations had
become – and remained – part of the Polish legal order, while on the other hand,
there was no single directive determinintg how to interpret the regulations being
in force in order to avoid the collision of norms.
Therefore the question that should be asked is: how was it possible for a state
to tolerate parallel regulations in the same field? This is not a rhetorical question since in the Polish legal history, especially in the 20th century, it is raised
quite often. To answer the aforementioned question it is necessary to focus on
the problem of competitiveness between various regulations in the field of speculation and usury. Except for the Decree of 5 December 1918 there were, as it
was mentioned before, other binding anti-speculation and anti-usury regulations.
As the Decree did not abrogate the prior regulations, these were still in force
and remained somehow competitive to the new rules provided by the Decree of
5 December 1918. The fact of the duality of the law on the books and law in action
was even deepened by the legal scholars. In fact, not many of them cared about
the phenomena of speculation and usury, since in the beginning of the Second
Polish Republic there were numerous fields of legal interest for legal scholars,
especially as regards constitutional law.
However, those who did, did not rise to the challenge. The main actor on the
scene, Daniel Fajgenberg, usually restricted his considerations to purely academic
issues, leaving the legal practice apart. Another one, Józef Reinhold, despite the
fact that he was a defence lawyer and later on a barrister at the Krakow’s Bar
Association30, and therefore had practice in legal aspects of speculation and usury,
A. Dziadzio, Józef Reinhold (1884-1928) – „zapomniany” profesor prawa karnego Uniwersytetu Jagiellońskiego, „Krakowskie Studia z Historii Państwa i Prawa” 2014, Vol.7, issue 2,
p. 271.
30
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did not reveal his practical knowledge in his publications. The main difference
among those who showed any interest in speculation and usury was whether the
Decree on war usury from 5 December 1918 was the first “major regulation in the
field of substantive penal law”31 after the rebirth of Poland, or whether this honour
should be assigned to the bill of 2 July 1920 on combating war usury32. The first
viewpoint was represented by Daniel Fajgenberg from the University of Warsaw,
while the other one by Professor Józef Reinhold from the Jagiellonian University
in Kraków. However, neither of them bothered to think whether the coexistence
of different regulations in the same fields of interest was a normal situation in
a sovereign state.

5. CONCLUSION
As it was already said, speculation is especially dangerous in case of young
economies, which are deprived of a solid foundation and are prone to pathological
economic phenomena. If the disadvantageous economic condition is caused by
war and lasts for a certain period of time, speculation might be accompanied by
usury, and result in a perilous situation of war usury. This kind of socio-economic
situation occurred in Poland after the end of the World War I and the revival of
the Polish statehood. During the parliamentary debate on the Bill of 2 July 1920
on combating war usury33 it was commonly held view that speculation had been
up to then one of the greatest threats for economy, which could render impossible
unification of the reborn Republic’s economy. Thus, in the legislative motives to
the aforementioned bill it was clearly stated that high prices are “mainly or even
always caused by anticompetitive speculation”34. However, high prices were not
the only result of speculation and usury, and not even the most severe one. In
a particularly difficult economic situation, e.g. during and after the war or during
an economic crisis, this phenomenon could cause shortages of the necessities of
life. Consequently, the economic situation could simply lead to a major political
turmoil or even a revolution.
Both usury and speculation seem to be related phenomena which the Polish
state had to face just after it was reborn after 123 years of political subordination.
The reaction against usurious and speculative crimes was immediate: in less than
a month after the formal date of regaining independence, the Polish lawmaker
D. Fajgenberg, Lichwa…, p. 116.
J. Reinhold, Ustawa…, p. 8.
33
Journal of Laws 1920, issue 67, position 449.
34
J. Reinhold, Ustawa…, p. 4.
31

32
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issued a Decree against speculation and usury. However, the text was not brilliant.
As it allowed the usage of the prior regulations, it led to an even greater disorder
than it was before. There can be no justification for such a discrepancy between
law on the books and law in action as it was depicted before. The natural and
unstoppable will to replace the prior regulations with new Polish ones resulted in
a detrimental state of uncertainty which was not fixed until the Bill of 2 July1920
on combating war usury.
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Summary
The aim of this paper is to analyse the issue of regulations against speculation and
usury in the first years of the Second Polish Republic (1918-1920). The long period of
World War I resulted in a major economic shock and long-lasting condition of shortages
of commodities, including the necessities of life. This situation had a terrific impact on
politics and forced the Polish legislator to react. As soon as 5 December 1918 a Decree on
war usury was issued. The regulation in the field of war usury identified several types of
illicit acts and contained basic rules of a particular procedure which was supplementary
to the common penal procedures. Due to a low level of legislation, the regulation was
defective and incoherent with the system of the law. Since the previous regulation was still
in force, a dissonance between law on the books and law in action occurred. Furthermore,
due to provisions contained in the Decree it was not possible to eliminate the discrepancy
thanks to common rules of interpretation of legal texts such as lex posterior derogat legi
priori.
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NORMS AND LEGAL PRACTICE OF PATRIARCHALISM
ACCORDING TO JAMES II’S ADVICES TO HIS SON (1692)

INTRODUCTION AND HISTORIOGRAPHY
As a consequence of William of Orange’s successful landing at Torbay on 5
November 1688 and the desperate escape of James II, a vacuum of political power
emerged in England, which resulted in anarchy breaking out in the streets of
London. As a matter of fact, due to the James’s escape and the prior desertion of
the high officers of the army like John Churchill, later Duke of Marlborough to
William, the “Liberator” achieved the throne of England. The constitutional crisis
was solved by giving the throne jointly to Mary Stuart and William of Orange.
The House of Commons created the following narrative of the events:
That King James the Second, having endeavoured to subvert the Constitution of this
Kingdom, by breaking the Original Contract between King and People; and, by the
Advice of Jesuits, and other wicked Persons, having violated the fundamental Laws;
and having withdrawn himself out of the Kingdom; has abdicated the Government;
and that the Throne is thereby vacant2.

So the sententious narrative of James II’s reign and fall, drafted by the Parliament, had the form of a parliamentary resolution. With this codification in mind,
if we compare the contemporary baroque paintings with the historiography, not
surprisingly we can conclude that from the light of the Glorious Revolution James
received only a shadow. Particularly, a small number of works were devoted to
Balázs Rigó, assistant lecturer, ELTE Eötvös Loránd University, Faculty of Law, Department of Roman Law and Comparative Legal History. E-mail: rigo.balazs@ajk.elte.hu.
2
Gy. Borus, Az angol-holland forradalom háttere (1660-1690), Budapest 2007, pp. 156-161;
L. Kontler, Az állam rejtelmei. Brit konzervativizmus és a politika kora újkori nyelvei, Budapest
1997, p. 148. „House of Commons Journal” 28 January 1689, Vol. 10, http://www.british-history.
ac.uk/commons-jrnl/vol10/p14#h3-0010 (visited May 25, 2018).
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James’s life and reign3. James’s four year reign is either the last episode of the
restauration, or the introductory chapter of the Glorious Revolution. However,
a large number of works on the long period of the English revolution (1603-1714),
written during the subsequent three centuries, can be found in libraries.
Certainly, the highlights emphasized in the observed ages differ from time to
time. In the Whig historiography (Macaulay, Trevelyan) the events of 1688-89 are
regarded as the birth of the British Empire, and thereby the origin of the progress,
the parliamentary democracy, and the liberalism that was founded in that very
year. Such is the retrospection of their achievements from the perspective of the
19th century. James’s reign, compared to his fall, receives only the status of an
episode, and its causes are derived only from some short term internal political
events. Another Whig topos is that James, copying his cousin Louis XIV, the Sun
King, intended to introduce a Catholic absolutism or despotism, and only the dramatic4 developments of the Glorious Revolution hindered this wicked intention.
The Marxist historiography (Hill, Morton etc.) analysed, instead of the Glorious Revolution, the period of 1640-1660, that of Cromwell, the civil war, and
the interregnum. This phenomenon is easy to understand if we consider that the
struggle of the classes could be revealed through the enlargement of the levellers’
movement in that epoch. The Marxists disapproved the Whig teleological interpretation of history according to which the English history was a process of the
extension of rights and liberties. They replaced it with another interpretation, i. e.
the struggle of the progressing classes for power. However, they maintained the
Whig myth of the Sutart absolutism as the last phase of the feudal regime.
The revisionist historiography (Kenyon, Pincus, Miller) revised the theories
of the Whig historians, basically those of the last decades of the previous century,
altered the traditional results and changed the general ideas about that period.
They uncovered the effects of diplomacy, the continental wars, and the internal
affairs of the Netherlands and France, connecting them to the acts of the monarchs. Moreover, they tinged the description of the causes and aims of James’s deeds
intended to establish a Catholic absolutism, and even came to a conclusion that
James wanted to set up a true toleration for the Catholics withouth framing it into
a Romanized despotism.
James’s runaway and his exile of more than a decade, without which William
of Orange could acquire the throne only with a bloody civil war if ever he was
successful, caused hard times, according to the English popular belief. The rebellion of the Scots was put out in 1689 and that of the Irish near the Boyne in 1690.
3

etc.

However, I must mention the works of G.M. Trevelyan, Ch. Hill, J. P. Kenyon, J. Miller,

4
The word “dramatic” is not a literal but a conceptual technical term in the Whig historiography.
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Both ended up in bloodshed. James did not give up. He fought a maritime battle
with the large French fleet in 1692, and lost it. He wrote his Advices in that year
in case he got captured or died. Advices consist of four parts, devoted to the dangers of the sins5, the good principles of governance, the governments of the three
kingdoms (England, Scotland, Ireland)6, and the settlement of the government.

THE ADVICES TO HIS [JAMES II’S] SON (1692)
Advices7 belong to the traditional mirrors of princes. This genre contains
a remonstrance to educate a prince, a princely parainesis for the heir. The work
remained in manuscript until 1816 when it was published in the book The Life of
James II edited under the name J. S. Clarke. The author, or more precisely the
editor, was presumably Dicconson, a Jacobite. The Advice of 1692 is not to be
mixed up with The Advice of 1703 or The Late King James Advice to His Son 1703,
a propaganda publication that was edited by the publisher on order of the widow
queen, Mary Beatrice8. In this essay I only examine the earlier one, because even
if the latter was compiled exclusively based on the original version and is an
abbreviated text, it is still a propaganda and was written for other purpose than
the education and the transmission of the experiences, and not by the late king.

THE PATRIARCHALISM AS THE BACKGROUND
IN THE HISTORY OF IDEAS
The mirrors of princes show ideas of the theory of state, while the remonstrances reflect those of the education. However, these characteristics determining the genre are mixed up in the paraineses. So it is worth to analyse to what
We neglect James’s meticulous detailed description of his sins as irrelevant in the theory of
state. Protecting his son from the sins honestly, he confessed a true repentance for his former life.
6
Due to the measurement requirements, we shall describe only the English government.
7
The original title is The Advice to His Son 1692 or in other form For my Son the Prince of
Wales 1692.
8
For the formation of the texts, their connection to each other, and the problems of the
authorship see B. Rigó, II. Jakab (1685–1688) két intelme fiához (1692, 1703) – Forrásközlemény,
B. Rigó (transl.), “Themis” 2018, issue 1, pp. 103-135, https://www.ajk.elte.hu/media/cf/3e/9d2b
86a14df0de8223223358be869b15481d14f8b9652ff725ea5143812d/Themis_2018_ jun.pdf (visited
November 30, 2018).
5
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extent the theses of patriarchalism are apparent in James’s Advices, because the
mixture of the peculiarities of the father and the monarch, i. e. of the patriarchal
theory of state, is the frame within which any advice is drafted. The connection
between the patriarchal theory of state and the James’s person derives from the
fact that the Parliament wanted to exclude him with an Act or resolution from
the succession of the throne during the exclusion crisis (1679-81), either making
his daughter Mary a regent and him a virtual, symbolical king, or making Mary
directly succeed him on the throne after Charles II. This crisis of legitimacy, i.e.
the doubts whether James had the right and title to the throne, was caused by his
confession, made after passing the Test Act (1673), that he was baptized in 1668,
and by the resulting English people panic and fear of a Catholic restoration led by
Louis XIV. James’s title to the throne was intended to be strenghtened by himself
and his Tory followers by the publication of Sir Robert Filmer’s Patriarcha in
1679-80, that was only circulating in manuscript between the Tory gentry9.
Filmer argues that the monarch as the head of the people, that is considered to
be a great family, has a political authority. Therefore, the head of the family and
the monarch is united in one person. The reason for this is that Adam was not only
the first head of the family but the premier, single, and therefore also the first king
having an uncontrolled absolute power. Thus the subsequent monarchs inherited
Adam’s authority both as kings and heads of families. The most crucial argument
of this theory, even for James, is the priority and the protection of the principles
of primogeniture that originates in the divine right of the monarchs. The theory is
based on the grounds of the state and not on the law of nature, since Filmer built
his arguments upon the ancient, natural existence of the family that originated
before all the civil and political society and authority. Filmer rejects the sovereignty of people and the theses of natural law, as well as the theories of social
contract and the rights of people against the monarch. He denies the division of
powers, because he argues that the will of the monarch, i. e. that of the executive,
is the law, and the law that was made in the Parliament without the preliminary
consent of the monarch can be in effect only by the grace of the monarch, and
can be withdrawn at his pleasure any time. Upon the principle of “nobody can
be judge in his own case” he denies that the people had any right for criticism or
even resistance against the king. Moreover, due to the order “honour thy father”
from the Bibile, the people’s sole obligation is obedience. Filmer himself is afraid
of people, because if they had the right for resistance against the monarch, i. e.
the divine authority, then the authority would lose all its power and auctoritas,
the sentiments of the people would overrule, and as a consequence of such a radicalisation, England would sink into a state of a bloody civil war, and then into
anarchy. As a consequence, the monarch is responsible for his deeds only to God,
9
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thus, there is no institution or human control that can limit his power10. Besides
religion, we have to emphasize with G. Várkonyi that “the caring father was a pillar of the ethos of the 16th and 17th centuries. This care had to infiltrate into all the
acts of the head of the family”11.
The comparison of the thesis of patriarchalism with Advices poses several
questions of which we are examining four: What principles does James take from
patriarchalism? Can James be indeed regarded as a patriarchal monarch? In what
is James’s patriarchalism detectable? To what extent is true the Whig myth, as
well as the Marxist statement in historiography, that James intended to build
a French and a sort of Filmerian type of Catholic12 absolutism?

THE COMPARISON OF THE ADVICES AND THE THESIS
OF PATRIARCHALISM
James begins the very first sentence of Advices with the responsibility of the
kings who are accountable for their actions only to God and themselves13. The
responsibility to God appears in Advices several times later. “Remember always
that Kings, Princes and all the great ones of the world, must one day give an
account of all their actions before the great tribunal, where every one will be
judged according to his doings”14. The reference to divine judicature appears
especially in the detailed expounding of the sin of the flesh, the adultery, and the
debauch. „May all that have the misfortune to fall into any of those enormous
crimes, remember and immitat his true and hearty repentance, and do not forget
the punishment and troubles God brought on him in this world, that he might
spare him in that to come”15. James, however, extends and generalizes the kings’
political-legal accountability to God into a religious-ethical responsibility. “Do
but consider that you are a Christian, and the obligations you ly under for so great

S.R. Filmer, Patriarcha, (in:) J.P. Sommerville (ed.), S.R. Filmer, Patriarcha and Other
Writings, Cambridge 1991, pp. 1-34; L. Kontler, Az állam…, pp. 109-111; B. Rigó, II. Jakab…,
pp. 66-75.
11
G. Várkonyi, Az atyák hatalma, (in:) G. Várkonyi, Ünnepek és hétköznapok, Budapest
2009, p. 84.
12
Filmer himself was not a Catholic, however, he published an abbreviation of Bodin’s De
Republique and was a true theoretician of the absolutism or the legitimation of the divine right of
the kings.
13
J. S. Clarke, The Life of James II, London 1816, p. 619.
14
Ibidem, p. 619.
15
Ibidem, p. 622.
10

Studia Iuridica 80.indd 323

2019-09-13 13:17:12

324

Balázs Rigó

a blessing, and the recompense you are sure of, if you live like one [i.e. true Christian], and the miserable condition you will be in, if you dy in Sin”16.
The key point in the examination of the monarch’s responsibility is the monarch’s guide and exemplary behaviour that appears as the leitmotiv in the mirrors
of princes. The cause of it is that more is expected from persons of higher rank,
and that the people copy the elite by their demand for imitation of the models created by the upper classes of the society17. James himself refers to the role model
of the great men several times in Advices. “Princes must be more on their guard
than others”18. “Remember, more is expected from persons in eminent stations than
from others, their Example does much and will be followed, whatsoever it be”19. “It
has pleased God to let you be borne what you are, for the greater men are, the more
they are exposed, especially if they enjoy peace, plenty and quiet”20.
The monarch’s accountability to God can be realized, besides the obvious
Christian and Biblical theses, because the authority of the kings, according to the
theories of absolutism and certainly those by Filmer, derives from the will of God
and not from the consent of people, i. e. is established by the divine right and not by
the natural law. “Consider you come into the world to serve God Almighty, and not
only to please yourself, and that by him Kings reign, and that without his particular protection nothing you undertake can prosper”21. In James’s thoughts certainly
appears Filmer’s main thesis, and that of patriarchalism as well, which states that
the monarch is a head of the family of the reign and that he rules with fatherly power
over the population. The obligation to assure physical protection and care, and to
provide welfare derives from that fatherly authority, however, the price of the care
as the main obligation of the fatherly monarch is obedience. “And as tis the duty of
Subjects to pay true allegiance to him, and to observe his Laws, so a King is bound
by his office to have a fatherly love and care of them”22. “Remember a King ought to
be the Father of his people, and must have a fatherly tenderness for them”23. In these
statements can be detected an embryonic form of a broad interpretation of patriarchalism, i. e. going beyond the Filmerian concepts of father, monarch, society,
family, political and patriarchal authority, the patriarchal legitimacy of the political
authority, thus practically its legitimacy by emotions.
The emotions appear in Advices, they are obviously visible in any advices or
mirrors of princes through their addressees. “Of which number [i.e. the subjects]
Ibidem, p. 623.
See further N. Elias, A civilizáció folyamata, Budapest 1987.
18
J.S. Clarke, The Life…, p. 629.
19
Ibidem, p. 620.
20
Ibidem, p. 622.
21
Ibidem, pp. 619-620.
22
Ibidem, p. 619.
23
Ibidem, p. 621.
16
17
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you being the first, I look on myself as obliged to give you these following Advices,
considering your age, my own, and the present posture of my affairs”24. By the
clause “you are the first”, James gives the identical answer to a problem Filmer
did not even mention, namely, he states who should be the successor if the firstborn heir to the throne is a girl and only the following one is a boy. Such was the
English practice until 1689. Both parties agreed that James’s son, James Francis
Edward, should succeed to the throne after his father, ahead of Mary and Anne.
Thus, strictly speaking, both James and the Parliament disapproved the concept of
primogeniture. The great concern was James’s bigoted Catholicism and the fear of
a perpetual Catholic dynasty, based on Advices as guideline to the Christian education of the heir. Yet, agreeing with J. P. Kenyon, we must emphasize that until
the birth of James Francis Edward, James, whatever ambiguous acts he made,
never doubted his daughter’s Mary’s title to the throne. Moreover, he even assured
several times her right to his husband, William of Orange25.
James, however, only regarded the unlawful children as a great trouble,
because the close and far relatives took advantage of their kinship to exploit the
monarch as the father of the illegitimate children26. “For the most part, those
gentlemen as well Mistresses seldome consider the true interest of their Masters,
but sacrafise that to enrich or preserve themselves when in danger to be fallen on
by Parliament, or some great competitor”27. The children “are never satisfyd,
except they have the places of the greatest honor or profit”28. Moreover, besides
the obvious overhead expenses of the treasury, the granting of titles “disatisfys
many great and deserving men, since it takes almost from them the hopes of being
advanced, and finding their accounts under the government”29.

THE WHIG MYTH OF JAMES’S AIM TO INTRODUCE
CATHOLIC ABSOLUTISM. THE PRINCIPLES OF GOVERNANCE
IN THE ADVICES AND ITS PRACTICE
As a consequence of one of the main theses of patriarchalism, the assurance
of care and protection is the prime obligation of the monarch. James does not
Ibidem, p. 619.
J.P. Kenyon, Stuart England, London 1980, p. 235; Borus, Az angol-holland…, 2007, p. 138.
26
James II and Charles II could be regarded as the true fathers of the English aristocracy,
with a slight exaggeration and wit, because of their illegitimate and lawful children (altogether
three dozen).
27
J.S. Clarke, The Life…, pp. 631-632.
28
Ibidem, p. 632.
29
Ibidem.
24
25
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even recognize this duty, but observes that the monarch and the people live in
mutual dependency, so none can be in welfare without that of the other30”. “No
King can be happy without his Subject be at ease, and the people cannot be secure
of enjoying their own without the King be at his ease also, and in a condition to
protect them and secure his own right”31. The preservation of the well-being, the
protection of property is certainly possible only if the monarch uses his rights,
the prerogatives for the sake and not for the disturbance of it. “Therefore preserve
your prerogative, but disturbe not the Subject in their property, nor conscience”32.
The protection of property is in danger especially during war. By his constant
and growing sense of fear James was preparing both for waging war and for
avoiding it. Contrary to his grandfather, James I, he was an acknowledged brave
soldier, who several times fought in the battlefields of the continent as well as in
the sea. “Live in peace and quiet with all your Neighbours, and know that Kings
and Princes may be as great robbers as thieves and pirats, and will receive their
punishment for taking any thing unjustly from them, at the great tribunal, and be
not carried away by Ambition or thoughts of Glory in this world, (…) and never be
persuaded to go about to enlarge your territorys by unjust acquisitions, be content
with what is your own”33. James condemns the offensive war upon the moral and
Christian principles. However, the defensive war is the greatest obligation of the
monarch, because these two measures, “do not hinder Kings and States from preserving and defending what is justly theirs by taking arms and repelling force by
force, they owe that to themselves and to their Subjects, but tis a terrible thing to
begin an unjust War”34. Louis XIV and William of Orange tried to make James
to get alliance vain. The reason for this is that though James put out two revolts in
the beginning of his reign, due to the experiences of his military past service he
was truly aware of the weakness of the militia. Namely, that it is worthless even
in the internal fight against rebels, not to mention the external warfare, and the
professional regiments were rare in the territory of England. James was able to
expand his armed forces up to 20 thousand troops just because of those two rebellions. However, by this huge standing army that is the sine qua non of absolutism,
30
Even the concept of happiness appears in his sentence which was widely used in the 17th
century, it returns in the text of the U.S. Declaration of Independence, and disappears in the French
Declaration of The Rights of the Man and Citizen.
31
J.S. Clarke, The Life…, pp. 620-621.
32
Ibidem, p. 621. James basically did not interfere in the property of people, however, in the
English legal system some offices like the mastership of a university were freehold, so the position in such an office was the property of a person. Thus the nomination of the Catholic clerks
into positions like these, which was followed consequently by the dismissal of the non-Catholics, undeniably hurt the right of property. J.P. Kenyon, Stuart England…, pp. 232-234; G. Borus,
Az angol-holland…, pp. 127-129.
33
J.S. Clarke, The Life…, pp. 621.
34
Ibidem, p. 633.
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James could start to safe his reign from strong positions35. “Be never without
a considerable body of Catholic troops without which you cannot be safe, then
people will thanke you for Liberty of Conscience”36.
James’s Catholic faith and his short-term narrow-minded unstrategic tactics of
supporting the Catholics just strengthened the fear that he intended to introduce
absolutism into England37. However, that was not the case James’s fall and the fear
of the people was the result of his ambiguous and stubborn policy. The ambiguity
consisted in joining the Catholicism with the French Papist arbitrary rule38. Even if
he acted within the framework of the constitution39, James was not even unaware
of the constitutional controversy of his intention, but he did not understand that his
religion was also terrifying people who were convinced of direct life threat. Even
after his downfall, James believed that this fear was only a simulation caused by
the fraud of the party politics. The factions that are to be mastered and controlled
with courage, judgement and witt by a great king “drove so violently against him
[Charles II] and the Monarchy, under the pretence of excluding me and the fears
they affected to have of being overrun with Popery”40.
To the contrary, James was convinced that he only ensured equal rights and
toleration for the Catholics, and believed naively that mass reconversion to the
Catholic faith is just a question of time and patience41. ”Be not persuaded by any
to depart from [the Liberty of Conscience]; our blessed Saviour whipt people out
of the Temple, but I never heard he commanded any should be forced into it: tis
a particular grace and favour that God Almighty shews to any, who he enlightens so as to embrasse the true Religion, tis by gentlenesse, instruction, and good
example, people are to be gained, and not frighted into it, and I make no doubt if
once Liberty of Conscience be well fixed, many conversions will ensue”42.
The confusion of the army and religion is not a coincidence. During James’s
reign, the conflicts started when he announced in the Parliament that he is
not at all willing to dismiss his Catholic officers from the army. Moreover, he
G.M. Trevelyan, The English Revolution 1688-89, London 1938, pp. 55-56.
J.S. Clarke, The Life…, pp. 621.
37
K. Kisteleki, Az abszolút monarchia teoretikus gyökerei, (in:) Gy. Képes, Az abszolút monarchia, Budapest 2011, pp. 69-105.
38
Gy. Borus, Az angol-holland…, pp. 109-111, 131.
39
James followed the constitution and the legal customs throughout his whole miserable efforts to alter and eliminate the Test Act. He was preparing for an election campaign, he accepted
the decisions of the municipalities, the courts etc. However, it is undeniable that he canvassed
these bodies by placing there the proper persons, yet, after that either being successful or not, he
accepted their resolutions. Moreover, he did not settle any parallel institutions like Louis XIV did,
so that not to render them meaningless.
40
J.S. Clarke, The Life…, pp. 627.
41
Gy. Borus, Az angol-holland…, pp. 230, 238-239.
42
J.S. Clarke, The Life…, pp. 621-622.
35

36
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exercised his right of dispensation contrary to the norms of the Test Act43. “As many
Catholics as can be in the Army, some Ch[urch] of Eng[land] and Dissenters”44.
Undeniably, the monarchs had the right of dispensation in the interest of the state,
they could resolve individuals if they did it rarely. However, James intented to use
his right on a large scale to resolve the Catholic officers by nominating them, and
this was equal to the whole suspensation, i.e. the repeal of the Test Act, which
was unlawful. Thus, James did not content himself with the alteration of the penal
laws aimed against Catholics, which the Parliament and the public opinion would
even accept from him45. His main enemy was the Test Act, but its repeal was
equal to the attack against the Parliament and the English constitution. However,
James was clearly aware that the religious toleration provided by a royal decree
would no longer be efective after his death, therefore, he made all his efforts to
summon a new obedient Parliament.
James started an unprecedented electoral campaign to ensure the desired result
which was setting up of an unconditionally obedient Parliament. He acknowledged the rules of the election, he even undertook and approved the result whatsoever unfavourable it should be. He invited or ordered judges, officers, clerks,
candidates to come for personal conversations and interviews in his private chamber (closetting), he even made a meticulous survey about the constituencies that
was not repeated until 1792, however, unsurprisingly, these means were pushing
the envelope of the English constitution46. The aim of this pressure was to ensure
James’s point of view was accepted, i.e. the religious toleration was introduced
by the repeal of the Test Act thanks to the desired composition of the legislature, courts and municipalities. The Parliament, the priority of laws, rights and
liberties, the authority of the courts and municipalities, the binding force of the
judgments were not endangered. James accepted the frames of the Constitution,
he himself was undertaking the electoral campaign, and was thinking about the
repeal of the Test Act by Parliament. He did not even try to introduce and declare
the Filmerian devices “the will of the monarch is the law” or “the Parliament is
summoned by the grace of the monarch”.
Formally, he acted within the frames of the English constitution, since all his
efforts undertaken to introduce the religious toleration were meant to be lawful
and he had the exclusive right to appoint judges, though he appointed them according to the principle “during the good pleasure [of the king]” (durante bene placito) instead of the more constitutional one “during good behaviour” (quamdiu se
Gy. Borus, Az angol-holland…, pp. 127-130.
J.S. Clarke, The Life…, pp. 642.
45
Even Trevelyan approves James’s title for that. G.M. Trevelyan, The English…, pp. 57-67,
73-74.
46
J.P. Kenyon, Stuart England…, pp. 236-242; Gy. Borus, Az angol-holland…, pp. 133.
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bene gesserint) which came into effect after 168947. His right for dispensation was
declared by a judgement in the case of Godden vs. Hales. It is true, however, that
James had canvassed the juries and courts. It was the bishops’ case, which was the
direct cause of his downfall because the bishops were released. When the judges
were under the pressure of public opinion, besides that of James, he just dismissed
two judges, and did not send them to prison like his predecessors did48.

THE SETTLEMENT OF THE GOVERNANCE
In the early modern age, the state administration made its way to professionalism49. The circumstances and conditions of the selection of officers, the career
of the officers, the more and more precisely codified authority of the offices, the
documentation and codification of the cases, even the role of information, all
that appear in James’s Advices50. Certainly, the flatterers, “never considering any
thing but themselves” and constantly appearing as the pernicious and parasitic
persons in the mirrors of princes, were numerous among the professional officers.
Since James had a weak personality, he could fall into their trap rather easily51.
“And that you may not be imposed on by Flatterers on the one side, nor by those
who would lessen the power and authority of the Crown, make it one of your business to know the true Constitution of the Government, that you may keep yourself
as well as the Parliament within its true bounds”52 . Apart from regretting for the
sins of flesh, throughout whole Advices James showed true repentance for yielding to flatterers.
The safeguards against abuse of power of the state take the form of the patriarchal care and the emotions. “Be very carefull that none under you oppresse the
people, or torment them with vexations, su[i]ts, or projects”53. The selection of the
officers “[t]will make you beloved by all good men”.54 Naturally, these assurances
remain within the framework of the absolutistic regime of the early modern age
G.M. Trevelyan, The English…, p. 46; J.P. Kenyon, Stuart England…, pp. 245.
Ch. Hill, The Century of Revolution, 1603–1714, London, New York 2002, p. 237;
G.M. Trevelyan, The English…, p. 90-91.
49
M. Kelemen, Kormányzás és közigazgatás – a közigazgatás történeti kialakulása, fogalma, (in:) A. Földi (ed.) Összehasonlító jogtörténet, Budapest 2016, pp. 191-210.
50
M. Kelemen Az igazgatás személyi állománya és a közszolgálati jog történeti fejlődése,
(in:) A. Földi (ed.) Összehasonlító jogtörténet, Budapest 2016, pp. 231-253.
51
G.M. Trevelyan, The English…, p. 61.
52
J.S. Clarke, The Life…, p. 634.
53
Ibidem, p. 621.
54
Ibidem, p. 638.
47
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and are not a sort of proto-modern constitutional settlements, since their objective
is to protect the rights of the monarch so that no officer could do any harm to his
authority. Therefore, strictly speaking, the officers have only the right to the true
execution of the monarch’s will. This is a debate on the question whether it is the
monarch or the Parliament who, with their the legislation, control the executive
branch in the early modern state. Moreover, James came to a very dangerous
opinion that if the execution is perfect, it is carried out based on the proper and
sufficient laws, and then even the Parliament itself becomes superfluous. “Not to
have need of a Parliam’t do all things that are truly popular, let not your Ministers
or those in your pay, whether Civil or Military, opress or domineir over their fellow subjects, or make use of your authority, or the power put into their hands by
you, to do it, and where you find any of them failing, lay them aside and punish
them yourself, that ill men, and a republican spirit in a Parliament may not have
a pretence to teare them from you, and by that means weaken your power and
discourage honest men from serving you faithfully”55. James, however, does not
deny the very sense of existence of the Parliament in this explanation. Indeed, he
recognizes that the Parliament has the immanent right to displace persons (like by
bill of attainder). A great problem arises for him when the Parliament impeaches
someone based on the motives of party politics and the intrigues. Thus, James’s
real concern expressed in this statement is the memory of the exclusion crisis.
The idea that the Parliament is unnecessary because there are good laws, is only
a naive childish idea that no one can take seriously.
The monarchs of the early modern period constantly struggled with insufficient
income and revenues. The fiscal deficit was caused by the extensive administration and the size of the army56. However, James was always very keen on financial
issues. “Besides consciencious reasons in point of government, and police (…)
a King of England ought to be careful to live within his revenue, and not to let
himself be carryd away to exceede his income, by flatterers or ill Ministers, who
designedly would run one in debt to betray him to a Parli[amen]t”57. In order to
pursue a prudent fiscal policy, James advises that the Ministers were not allowed
to collect fees for their own sake and he forbids the purchase of the offices that was
so widespread and even cultivated by the monarchs in the early modern period. He
insists on running a documentary office and keeping a book of entry where the
authentic copies of the treaties, letters and any other documents could and should
be held. The investigation of the income and expenditure was so crucial to James
that even a treaty of alliance failed with Louis XIV due to his prudency58.
Ibidem, pp. 633-634.
E. Sashalmi, Az emberi testtől az óraműig. Az állam metaforái és formaváltozásai a nyugati keresztény kultúrkörben, 1300–1800, Pécs 2015, pp. 198-203.
57
J.S. Clarke, The Life…, pp. 633.
58
J.P. Kenyon Stuart England…, p. 240; Gy. Borus Az angol-holland…, p. 109.
55

56
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The selection of officers is certainly the key point in the governance, and
should remain entirely in the hands of the monarch. However, besides the undeniable right of the king to nominate candidates to the offices, the king, as well as the
nominee or the officer, shall be aware of the king’s grace. “Be Sensible they [the
Ministers, officers] owe them [favors, graces and offices] wholy to yourself, and
not to others, or their owne importunity”59. The requirements for the Ministers
are obviously those of Christianity. “They must not only be men of good Sence,
and sound judgment, but of great probity and well founded as to Christianity, and
that it appear by their way of living”60. The role of the information without which
a monarch can be easily misled is emphasized in Advices. “Let your eares be open
to such as you know to be good men, that you may be truly inform’d of all truths,
which others might not be willing you should be informed of”61. The professionalism and the avoidance of the concentration of power is provided by the advice that
“a Chancellor [should be] no Lawier, a Nobleman, or Bishop”62.
Even after his fall, James advised an intractable promotion of Catholics into
important positions. “Commissioners of the Treasury five, three Curch of Eng’d,
one Catholic, and one dissenter. (…) Secretarys of State [should be], one of them
Catholic the other Protestant, Secretary War Catholic, Secretary of the Navy Protestant. (…) Army, Household, Bed Chamber, (should be) most Catholics”63.

CONSEQUENCES
James’s Advices are pervaded by the theses of patriarchalism, but the decades
that passed between the creation of Patriarcha and Advices and the framing of
the constitution modified James’s point of view as compared to that of Filmer.
Filmer wrote his book at the time when the theories of absolutism were only nascent, while James did it when they reached their peak. Therefore, in the light of
his ideas, James can be regarded as an absolutistic monarch in a very strict sense.
However, the examination of his attitude towards the members of family, friends,
close acquaintances demonstrates that he is the most patriarchal ruler of all the
Stuarts64. The expeditious Whig accusation that he was framing a Catholic absolutism is to be revised or even rejected because several key characteristics of the
Ibidem, p. 638.
Ibidem.
61
Ibidem.
62
Ibidem, p. 641.
63
Ibidem, pp. 641-642.
64
It is true even if he disinherited his daughters after they deserted to William and denied the
legitimacy of the heir, James Francis Edward. James even exclaimed that his daughters betrayed
59

60
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contemporary instruments of building arbitrary power were missing in it or had
a totally different purpose than it was believed. He did rule with the Parliament
even if it was prorogued and finally dissolved, but James himself made obligatory
for him to summon one, and that is why he was preparing for the elections. He did
not collect any taxes without the consent of the Parliament. He did not eliminate
and wind up the prerogatives and liberties of any institutions or people. He built
the standing army as a consequence of two rebellions against him at the beginning of his reign. Appointing Catholics to the influential positions was aimed at
toleration and equalization. There was no deprivation of the liberty of conscience
or any state approval coercion towards religion. He did not create parallel boards
of jurisdiction or committes for the execution like Louis XIV did. He even did
not execute judges and officials or university teachers, though he could learn such
a lesson from the Tudors.
It is also true that all the James’s acts were perceived as ambigouos and frightening by the people. Even if he did not intend to harm them, he in fact achieved
the opposite effect. His fall was the result of overlapping the ambiguity of his
actions and the fear they aroused. And it is apparent from Advices that he never
in his life understood the causes of his downfall. However, taking this into consideration, we can observe that two phenomena which occurred during the events
of 1688-89, could easily collide with each other, namely, that the more power the
state has, the more people fear it, and that James failed to regard people’s emotions, especially that of fear. At first, William and the Parliament did not want to
replace James but his power collapsed immediately. William assumed the throne
of England as won Fortinbras and the rest was the silence of the splendid isolation.
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Summary
James II inherited the throne from his elder brother Charles only because there was
not any male heir. Even the Parliament wanted to exclude him from succession, that was
the exclusion crisis of 1679-1681. The Tory propaganda published Sir Robert Filmer’s
Patriarcha to argue for the primogeniture principle, i.e. for the James’s title to the throne.
That work introduced patriarchalism in which overlap the concepts of family and society
and the authority of a father and the monarch. Therefore the monarch as the father of
the nation ruled over the society that was considered to be a great family. He demanded
unconditional obedience from the society just as the father demands it from the members
of his family.
Since Sir Robert Filmer’s name was connected to James’s right to the throne and to
the conservative royalist Tory propaganda, my incentive was to examine whether James
himself applied patriarchalism and the Filmer’s concepts in his political writings. This is
the law (norms) in books if we apply the terms of the law in effect to the past. However,
the aim of this article is to compare these norms with the practice found in the James’s
declarations, proclamations, and deeds. The result of this comparison would be the law
in action.
Thus, the aim of this comparison is to reveal patriarchalism in James’s writings and
after that to examine whether any characteristics of it can be found in his deeds and
decrees of his administration. I mean especially three deeds: his coronation, the cure of
the King’s evil (scrofula), and the practice of giving mercy to victims. Among the decrees
I mean particularly the decrees issued during putting out the revolts against his reign. In
the first two cases he was successful, however, he lost the throne to William of Orange
and was expelled from it.
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COMMUNITY (CUSTOM) VS. STATE (LAW):
THE DEBATE ABOUT PROPERTY IN THE PAPAL STATES
IN THE 18TH – 19TH CENTURIES

1. TWO MENTALITIES IN THE DEBATE ABOUT PROPERTY
The long and complex path that we will now try to synthesize constitutes the
attempt to retrace the history of property in the Papal States from the peculiar
point of view of the various forms of property that can express themselves on the
soil. This is the main key to understand the work that will allow us to read, behind
the complex and abstract legal architecture of different ownership structures, the
appearance of a culture that has permeated not only their external shapes, but also
the way of manifesting themselves on the res or, in our case, on the soil, which is
the primary observation point of this study1.
This research of a legal mentality has been possible thanks to the great quantity of information derived from the Archive of the Counts Falzacappa2. The
This methodological approach is suggested by Professor Paolo Grossi: “(…) guardare al
rapporto fra uomo e cose non più dall’alto del soggetto, bensì ponendosi a livello delle cose e osservando dal basso quel rapporto, senza preconcetti individualistici e con una disponibilità totale
a leggere le cose senza occhiali deformanti”. P. Grossi, Il dominio e le cose. Percezioni medievali
e moderne dei diritti reali, Milano 1992, p. 604; P. Grossi, Gli assetti fondiari collettivi e le loro
peculiari fondazioni antropologiche, “Archivio Scialoja -Bolla” 2012, issue 1, pp. 6-7.
2
We are referring to the archive of the family of the Counts of Falzacappa of Tarquinia
(Italy). The incredible quantity of documents, which emerged from the historical background,
allowed us to develop a very detailed framework of the property issue in the pontifical territories
from the 18th century until the end of the 19th century. All these documents, which have never been
examined before, belong to an important personality of the proprietary events of the end of the
19th century, Count Casimiro Falzacappa, an expert agronomist and a refined jurist whose advice
the ecclesiastical authorities will seek in order to implement the agrarian reforms. We certainly
owe him the organisation and the collection of archival material according to a well-organised and
premeditated structure; in particular, a big shelf with the texts regarding the civic uses is composed
into around 30 large books in which the material has been divided into 6 themes: 1) Texts that
1
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ancient documents that have been diligently collected by an important personality
of the political events of the beginning of the 19th century, Casimiro Falzacappa,
have given us the vivid picture of two opposed and irreconcilable mentalities;
on the one hand, the one that supports the private property, seen as the prevalent
model for the relation between man and soil, seal of a legal culture that is the typical element of modernity; on the other hand, the typical mentality of a different
model based on a collective approach, that gives a primary role to community and
not to the individual, and that, therefore, is expressed through collective forms of
appropriation that constitute the faithful reflection of another legal culture, the
medieval one.
The objective of this study, therefore, is to reconstruct two visions regarding the
forms of appropriation that were the basis of political and legal discussion regarding the property of land in the Papal States, starting from the second half of the 18th
century: on the one hand, the medieval voice, the expression of a form of property
that gives central role to community; on the other hand, the “modern property”, that
mainly recognizes the absolute power of the individual to affect the res.
These two perspectives, the old one and the new one, if we want to use the
antonyms to define our history, express two ways of thinking that reflect two
modalities of a living anthropological relationship between the self and the surrounding environment; the first one is centered on the role of the community as
a mediator, while the second one is centered on the individual, seen as the only
reference of the absolute relation with things.
Of course the term “modern”, in this case, doesn’t represent the origin of
the individualistic logic behind the theory of property, it only represents the fact
that this specific historical era – the legal modernity – has been characterised by
the clear dominance of the individual property seen as a distinctive element of
that era.
The key element of the attempt to really understand this debate is, first of
all, man in his essence, as a being that stands in relation with others and with
the environment, and this is the starting point of our research. In other words,
throughout this journey that we are about to take, we will not exclusively find
judgements, legislative works or law treatises, but we will also find the millenarian history of man and of his natural tendency to possess things that surround
are favourable to the liberation of pastures, 2) Texts that oppose to this liberation, 3) Documents
regarding the servitude to pasture, 4) Regulations, certificates, edicts, judgements related to community pastures, 5) Judicial trials for the releasement of the rights to pasture, 6) Projects of various
pontifical commissions for the agrarian reform, mainly through the liquidation of the civic rights
on private lands. From this short list we deduce that the division of the land was mediated by a real
expert in agrarian Law and this is proved by the archive itself, which includes the correspondence
between the Count and Monsignor Milella, secretary of the Pontifical Commission constituted to
elaborate the law regarding the abolition of the right to pasture that will see the light of day in 1849.
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him. From this point of view, property is not exclusively the history of a specific
legal system – that of Italy, France, or any other country – but it is rather the history of man in general.

2. THE CAUSE OF THE CONFLICT
The first important element consists in understanding the origin of the debate
about property in the Papal States, which can be identified in the extremely peculiar property system, typical of places that, ever since the beginning of the 20th
century, had a legal agrarian regime that leads to hate and problems: the ius pascendi in re aliena, namely the right to pasture cattle on private lands3. This
was a mixed modality of using the land that was massively used in the pontifical
territory; due to its nature, it created a relation between two different and opposed
interests: on the one hand, the owner of the land and, on the other hand, the community that was entitled to the collective rights to pasture.
Therefore, starting from the end of the 18th century, at first in a marginal way
and later with more intensity, a serious property issue emerged regarding the
modality to solve this problem of mixed use; a problem that, as we can imagine,
absorbed the values and the ideas underlying the two mentalities that we have
identified at the beginning of this work.

3
Regarding ius pascendi in re aliena see C. Falzacappa, Sui pascoli comunali. Memoria del
Conte Casimiro Falzacappa di Corneto, Perugia 1842; L. Frezzini, Sull’abolizione delle servitù
di pascolo, legnatico e simili nelle provincie ex-pontificie, Castelpiano 1889; G. Sercia G., F. Cancani Montani, Il castello di Montalto di Castro, la tenuta della “Pescia Romana” e la Dogana dei
pascoli del Patrimonio. Rapporti economico-giuridici fra la Camera Apostolica, i Farnese e gli
abitanti di Montalto di Castro, Roma 1926; P. Villani, Ricerche sulla proprietà e sul regime fondiario del Lazio, „Annuario storico italiano per l’età moderna e contemporanea” 1960, issue 12;
A. Dani, Aspetti e problemi giuridici della sopravvivenza degli usi civici in Toscana in età moderna e contemporanea, „Archivio storico italiano” 1999, issue 157, pp. 285-326; C. Zendri, Universitas, proprietà collettiva e servitù di pascolo nel tractatus de servitutibus di Bartolomeo Cipolla
(CA. 1420-1475), (in:) P. Nervi (ed.), Dominii collettivi e nuovi protagonismi per la promozione dello sviluppo rurale, Atti della VI Riunione Scientifica, Trento, 9-10 novembre 2000, Padova 2002,
pp. 105-129; S. Barbacetto, Servitù di pascolo, civicus usus e beni comuni nell’opera di Giovanni
Battista De Luca (1683), (in:) P. Nervi (ed.), Cosa apprendere dalla proprietà collettiva. La consuetudine fra tradizione e modernità, Atti della VIII Riunione Scientifica, Trento, 14-15 novembre
2002, Padova 2003, pp. 286-294; Dani A., Le risorse naturali come beni comuni, Arcidosso 2013;
Dani A., Profili giuridici del sistema senese dei pascoli tra XV e XVIII secolo, (in:) A. Mattone,
P. F. Simbula (eds.), La pastorizia mediterranea. Storia e diritto, Roma 2011, pp. 254-267; A. Dani,
Usi civici nello Stato di Siena di età medicea, Bologna 2003.
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Those who supported the individual property, endorsed the complete liquidation of the collective agrarian rights, which they considered as the legacy of
a murky past and of an unacceptable social and economic theory. They supported
the private property and the cult of the individual against the values expressed
by the community, seen as a relational place of intermediation between man and
land. This ideal inspired the judgements of the Roman Rota towards the end of
the 18th century4, the work of the Economic Congregation5, the decisions of the
Tribunal of the Roman Republic6, until the Pontifical Notification of 18497.
Those who supported the collective property, on the other hand, considered
that those civil rights inherited from the past were a patrimony that had to be
preserved and that those rights should not be considered as deplorable burdens
imposed on someone else’s property, but as an actual form of dominium given
to a community. The community itself, ever since the first attempts to destroy
the collective rights, has been the defender of these types of property that others wanted to erase without even giving a fair compensation to their owners8.
Regarding this, the Falzacappa Archive included the memorials submitted by the
local Communities to the judicial and governmental bodies (pontifical and later
republican), which helped us to understand with detail the legal and economic
4
Coram Gamberini, decisio diei 19 aprilis 1822, Septempedana juris pascendi; coram Resta,
decisio diei 22 martii 1803, Sutrina juris pascendi, Super bono jure; coram De Cursiis, decisio
diei 9 junii 1840, Nepesina juris pascendi et registrendi; coram Cesarei, decisio diei 2 junii 1817,
Praenestina juris pascendi; coram Bussio, decisio diei 9 junii 1755, Veliterna Juris pascendi; coram Bussio, decisio diei 26 maii 1755, Nepesina juris pasciendi super facultate faciendi restrictus;
coram Migazzi, decisio diei 22 martii 1751, Sutrina juris pacendi; coram Elephantiuto, decisio diei
17 martii 1752, Sutrina juris pascendi quoad facultatem faciendi restrictus; coram Spada, decisio
diei 4 junii 1832, Terracinen juris pascendi et restringendi. Super bono jure; coram Bussio, decisio
diei 25 ianuarii 1751, Balneorogien juris pascendi; coram Rusconi, votum decisivum 26 aprilis
1780, Mathelicen juris lignandi et pascendi.
5
Memoria economica sui pascoli comunali cornetani presentata alla S. Congregazione economica da Consiglio municipale, Gonfaloniere ed Anziani in qualità di rappresentanti della popolazione di Corneto, 1802; Sacra Congregazione Economica. Prospetto generale delle servitù di
pascolo dello Stato desunto dai stati particolari degli Em.i Legati e Monsignori Delegati trasmessi
alla segreteria di Stato, e da questi passati al Segretario della S. Congregazione Economica, Roma
1822.
6
Tribunale civile del dipartimento del Tevere. Cornetana di manutenzione, o sia di Reintegrazione per i Consoli dell’Arte agraria di Corneto contro i Citt. Scipione Ex Marchese, Leonardo,
ed altri Falzacappa, i fratelli Lucidi, ed altri consorti della Lite, Roma 1799; Tribunale Civile del
Dipartimento del Tevere. Cornetana PER Li Cittadini Leonardo Falzacappa, Gaetano e Fratelli
Lucidi, e Scipione Sacchetti CONTRO Li Sedicenti Consoli dell’Arte Agraria di Corneto. Risposta, Roma 1799.
7
Notificazione della Commissione governativa di Stato, 15 novembre 1849.
8
S. Rosati, Comunità e territorio: la difesa civica dei diritti agrari collettivi nello stato
pontificio (sec. XIX), „Archivio Scialoja-Bolla” 2018, issue 1, pp. 157-181.
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reasons that opposed the liquidation of the collective agrarian rights9. The most
interesting element is the awareness of the fact that the collective rights were real
popular rights of property that belonged to a patrimony of custom that had such
an ancient origin that it identified itself with the cultural identity of the citizens.
This is the primary cause of the debate on property in the pontifical territories,
and its motivation is quite easy to understand. The fact that, based on different
legal titles, various subjects, an individual one and a collective one, could access
the same soil, caused uncertainties and animosities, especially in the period we
are analysing, in which the individualistic mentality was increasingly stronger.
In particular, that mentality became stronger in the Papal States ever since
the pontificate of Pius VII; this Pope put a lot of effort in the attempt to solve the
tragic economic conditions of the state that, after the fall of the Jacobin government, suffered mostly from the lack of primary goods and the galloping inflation10.
In the economic field, the opus magnum of Pius VII was the motu proprio
entitled Il vivo impegno of 15 September 1802, completely centered on the prevailing legal and economic idea that saw the individual property as the solution
to every problem11. The strategy that had to be used to restore, in the pontifical
countryside, the flourishing that the Roman citizens desired, is well specified in
9
Memoria economica sui pascoli comunali cornetani presentata alla S. Congregazione economica da Consiglio municipale, Gonfaloniere ed Anziani in qualità di rappresentanti della popolazione di Corneto, 1802; Memoria economica sui pascoli comunali toscanesi per il consiglio
municipale, e gonfaloniere come rappresentanti la popolazione della città di Toscanella, Roma
1822; Memoria sul pascolo comune nel territorio di Viterbo per l’Università dell’Arte agraria di
detta città, Roma 1823; Cornetana di Pascoli Civici per Gli Agricoltori, e Partecipanti de’ Pascoli
Comunali del Territorio di Corneto. Memoriale di fatto, e di ragione, Roma 1806; Tribunale civile
del dipartimento del Tevere. Cornetana di manutenzione, o sia di Reintegrazione per i Consoli
dell’Arte agraria di Corneto contro i Citt. Scipione Ex Marchese, Leonardo, ed altri Falzacappa,
i fratelli Lucidi, ed altri consorti della Lite, Roma 1799; Tribunale Civile del Dipartimento del
Tevere. Cornetana PER Li Cittadini Leonardo Falzacappa, Gaetano e Fratelli Lucidi, e Scipione
Sacchetti CONTRO Li Sedicenti Consoli dell’Arte Agraria di Corneto. Risposta, Roma 1799; Tribunale Civile del Dipartimento del Tevere. Cornetana, Ristr. Di fatto, e di Ragione Con Sommario
per la Seduta del di 8 Fiorile, Anno VII Repub., Roma 1799; Sentenza emanata dal Tribunale Civile del Dipartimento del Tevere a relazione del Cittadino Garofolini Giudice nella Causa Cornetana
di pretesa reintegrazione ai pascoli Communali, Roma 1799.
10
F. Marconcini, Le grandi linee della politica terriera e demografica di Roma da Gregorio
I Magno a Pio IX. Fatti, leggi e dottrine, Torino n.d., pp. 157-158; D. Cecchi, L’amministrazione
pontificia nella Prima Restaurazione, 1800-1809, Macerata, 1975; M. Caravale, A. Caracciolo,
Lo Stato pontificio da Martino V a Pio IX, (in:) G. Galasso (ed.), Storia d’Italia, Torino 1971,
pp. 576-580.
11
“Lo stato moderno – as writes Pietro Barcellona – è la decisione di costruire un ordine della convivenza a partire da un’antropologia individualistica che assume l’individuo come soggetto
di bisogno e come desiderio di possesso illimitato”. P. Barcellona, L’individualismo proprietario,
Torino, 1987, p. 12.
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the motu proprio itself, which states that the division of the deserted and uncultivated lands of the Roman countryside into a greater number of parcels of land
was likely to have positive consequences for both the community and the private
owners12.
Therefore, the solution to the abandonment of the countryside was identified
in the fragmentation of the big land ownerships into small parcels of land which
must have been exploited at full capacity. The realization of this purpose faces
various obstacles that were highlighted in this real agrarian code. One of the most
serious and widespread obstacles to the better culture (this was the definition used
in the motu proprio) was the presence of the civic use of pasture, seen as a collective use of the ius pascendi on a private land13.
We think that the motu proprio Il vivo impegno began, in the Papal States,
a path of reductio ad unum of the forms of land appropriation in favour of the
exclusive private property that very much represents the legal modernity14. On
15 September 1802, the date in which the papal provision was promulgated, the
destiny of the pontifical countryside and the modality to intend the same forms of
appropriation went towards a clear and univocal direction that would have continued undisturbed until the beginning of the 20th century, confirmed and ratified by
all the pontifical provisions and by the Notification of 1849.

3. THE MEDIEVAL VOICE: COMMUNITY (CUSTOM)
The context of this situation, whose characteristics are already clear, is the
framework of the two voices that we have mentioned and that create two extremely
different legal definitions of the collective rights of property. Let’s try to understand better the legal definitions that these two voices formulated, by understanding their values and culture.
We will start with the medieval voice, that firstly evokes the anthropological
value of the collective and community moment in the relation between man and
nature and, from the legal point of view, the theory of the divided dominium.
12
Pius PP. VII, Motu proprio: Il vivo impegno (15 settembre 1802), p. 8: “La ridente prospettiva delle innumerevoli avventurose conseguenze, che sarebbero certamente per derivarne tanto
rapporto alla privata, che alla pubblica utilità ci ha sostenuti nelle nostre considerazioni, e dopo di
esserci lungamente occupati intorno a tale oggetto, abbiamo trovato, che sicuramente si arriverebbe ad ottenere l’intento, ove l’immensa quantità de’ Latifondi deserti, ed incolti, che al presente si
scorge nelle Campagne Romane, venisse divisa in un maggior numero di possessi”.
13
Pius PP. VII, Motu proprio: Il vivo impegno…, pp. 23-24.
14
P. Grossi, Gli assetti…, p. 8.
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When we talk about the medieval voice regarding the theory of property, we
must necessarily acknowledge the following aspects:
1) The central role of the community, as a social structure that defines the
identity of the individual, mediates the relation with nature, and that distributes
the powers on the territory that belongs to the community15.
2) The primacy of custom, which springs from below, from the soil, and can’t
be separated from it; it moves on the soil as a snake and it faithfully reflects the
local reality with its geological, agronomic, economic, and ethnic structures16.
This explains why the rights to pasture survived as a customary patrimony until
the end on the 19th century; in fact, they are not the positivisation of the high political power of the legal expedients, but instead, they are values and convictions
that are deeply rooted in the history of a community that finds its roots in the
relation with the homeland17.
3) The primacy of the effectiveness, since it is the expression of a community
and economy that is mostly agrarian, according to which law is based on the
fundamental economic facts of cultivation and production, and on economically
defined subjects such as the breeders, the farmers, and the woodsmen18.
4) The division of the absolute dominium that can be exercised on a land through a number of forms of property that is equivalent to the utilitates that can be
obtained by such land (we refer to the examples that we have mentioned before,
the various iura that could be classified as ius pascendi, lignandi, serendi, etc.);
this is a consequence of the previous point, which gave legal relevance to the economic facts that occur in the reality of everyday life19.
These are the essential elements of a legal system that finds its structure in
the early medieval world, but that ends up becoming a very strong mentality of
the rural communities for many centuries; even though it will be eclipsed by the
anthropological model of the predominant bourgeois culture, it will remain rooted
in the lands from which it originated20.
The supporters of the ius pascendi can be related to this mentality not because
they wanted to impose a medieval culture in the 19th century, but because their
legal argumentation shows a sensibility and a way to interpret the property relaP. Barcellona, L’individualismo…, pp. 110-111.
P. Grossi, L’Europa del diritto, Bari 2007, p. 24.
17
D. Quaglioni, La consuetudine come costituzione, (in:) P. Nervi (ed.), Dominii collettivi
e autonomia, Atti della V Riunione scientifica, Trento, 11-12 novembre 1999, Padova 2000,
pp. 21-37.
18
P. Grossi, L’Europa del diritto…, p. 32.
19
U. Petronio, Usi e demani civici. Fra tradizione storica e dogmatica giuridica, (in:)
E. Cortese (ed.), La proprietà e le proprietà, Atti del Convegno di Pontignano, 30 IX - 3 X 1985,
Milano 1998, pp. 491-542.
20
P. Grossi, Il dominio…, pp. 619-620.
15
16
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tion that is typically medieval and that has been preserved, unaltered, by the customs that survived until the 19th century. Regarding this topic, they said that the
dominia can be divided based on their extension or on the utilitates of the Lands;
therefore, it is possible to divide the same Land based on the dominium of the
natural fruits, namely of pasture, and on the one of the industrial fruits, namely of
sowing, and we must presume that this division of the dominia has already been
made; since the origin of the division is unknown, the property of the lands is
divided into two parts, one of which exclusively has the right to seed and to collect the industrial fruits, while the other one only has the right to pasture, and to
enjoy the natural fruit21.
The distinction described by the author of the document is very clear. The
rights to pasture do not represent a burden on someone else’s land for the benefit
of the community but they consist in a real dominium granted to the citizens
by ancient customs which is absolutely equal to the dominium of the individual
owner of the land. The distinction between the two dominia, therefore, is identified in the two utilitates that can be obtained from that land: the natural fruits (in
this case, the pastures) that belong to the citizens and the industrial fruits (the ius
serendi) that belong to the individual owner who will also have the right to enjoy
the ius pascendi with the community, if he is a local resident.
So, which legal culture hides behind this theory?
It is the legal culture of the medieval world; as Professor Paolo Grossi underlines, in this culture, every case of enjoyment can be dominium, beyond the excessive formalisation of the legal system22. As we have already pointed out, the
property was divided into a number of dominia that was equivalent to the number of utilitates that could be obtained from the soil, a situation that faithfully
reflected the peculiar and fascinating culture that was able to survive in the reality of the “pontifical” countryside throughout the 19th century.
We deduce that this concept of property, derived from the Middle Ages, from
another interesting hint, which is the fact that the supporters of the collective
rights, in order to demonstrate the legitimacy and the ancient existence of the
rights to pasture, used the municipal statutes that, thanks to an adequate reform,

Cornetana di Pascoli Civici per Gli Agricoltori, e Partecipanti de’ Pascoli Comunali del
Territorio di Corneto. Memoriale di fatto, e di ragione, Roma 1806, No. 20, “(…) la divisione dei
domini come può farsi nella estensione, così può anche eseguirsi nelle utilità dei Fondi, che perciò
può nel medesimo fondo separarsi il dominio dei frutti naturali, cioè del pascolo, e dei frutti industriali, cioè della seminagione, che in fine questa distinzione dei dominj si deve presumere fin da
principio accaduta, allorché ignorandosi l’origine, si trova il possesso fondiario diviso tra due, uno
dei quali ha il solo diritto di seminare, e di percepirne il frutto industriale, l’altro quello di pascere,
e di goderne il frutto naturale”.
22
P. Grossi, Il dominio…, p. 28.
21
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had survived long after the end of the Middle Ages23. In fact, the historical period
before modernity constituted an undeniable evidence of the diffusion and of the
legal recognition of the rights to pasture24.
Specifically, with regard to the lands of the Papal States, we can demonstrate
the existence not only of occasional norms in the municipal statutes regarding the
enjoyment of the rights to pasture by the whole community, but also of agrarian
associations regarding both the individual and the collective property. Therefore,
while the Arte degli Ortolani (Craft of the Horticulturalists) handled all the cultivation activities that were normally exercised on fully owned lands, that were
close to the town25, the “Arte Agraria” (Agrarian Craft) specifically regulated
the rights to pasture exercised on the common or private lands26.
This is the proof of an equilibrium, that is really hard to preserve in reality,
between the farmers and the pastors, two activities that were divided only in
theory; in fact, the same person could be both a farmer and a pastor, and the same
land could host, during different periods, both orchards and grazing animals.

Memoria economica sui pascoli comunali cornetani presentata alla S. Congregazione economica da Consiglio municipale, Gonfaloniere ed Anziani in qualità di rappresentanti della popolazione di Corneto, 1802; Sacra Congregazione Economica. Prospetto generale delle servitù di
pascolo dello Stato desunto dai stati particolari degli Em.i Legati e Monsignori Delegati trasmessi alla segreteria di Stato, e da questi passati al Segretario della S. Congregazione Economica,
Roma 1822.
24
For an initial historical and legal reconstruction of the agrarian statutes of Corneto (nowadays the name of the city is Tarquinia), Viterbo and Tuscania, see S. Rosati, Lo statuto degli ortolani di Corneto del 1379. Studio storico-giuridico, „Bollettino della Società tarquiniense d’arte e
storia” 2013-2014, issue 40, pp. 137-171; S. Rosati, The Medieval Statutes of Agricultural Corporations in the Territories of the Papal State. Historical-Juridical Study. Centuries XIV–XV, (in:) History of legal sources. The changing structure of law, “Belgrade Law Review” 2018, pp. 165-173.
25
The “arte degli ortolani” had the competence and the jurisdiction over all the essential
activities connected to the horticultural practice, such as the irrigation, the weekly market, the
pricing of fruits and vegetables and the solution of possible controversies among the members.
Furthermore, this corporation presented, like many other medieval corporations, a strong religious and solidaristic nature which can be deduced directly from the norms of the statutes, which
imposed, apart from the fulfilment of the religious commitments, a moral duty to offer reciprocal
help to the other members during the exercise of the work activity and in any other occasion in
which another member might be in difficulty. For an in-depth analysis see S. Rosati, Lo statuto…,
pp. 157-169; S. Rosati, The Medieval Statutes…, pp. 165-173; T. Cuturi, Le corporazioni delle arti
nel comune di Viterbo. Studi dell’Avv. Torquato Cuturi, Roma 1883; G. Giontella, Gli statuti degli
ortolani di Tuscania del 1422, „Annali della Libera Università della Tuscia” 1971, issue 3, pp. 1-22;
A. Cortonesi, Il lavoro del contadino. Uomini, tecniche, colture nella Tuscia tardomedievale,
Bologna 1988.
26
Regarding “Arte agraria” see M. Gori, Università agraria Tarquinia. Centenario della
fondazione 1894-1994, Tarquinia 1994; N. Milella, I papi e l’agricoltura nei domini della S. Sede,
pp. 90-93, 134-138.
23
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Therefore, there was a great fragmentation not only of the property but also of
the social groups that, from the point of view of the agricultural activity, could be
entitled to different and frequently opposed interests. There were many interests
to combine harmoniously that, throughout the centuries, our community tried to
manage, sometimes effectively and sometimes not; this should make us understand why the property issue can’t be reduced into a mere class struggle between
owner and non-owner, but it rather represents a more intricate story in which economic interests, ideas, values and, inevitably, all the human weaknesses overlap27.
The last conclusion we can get from the memorials that were in favour of
pastures has to do with their ownership. The fact of considering the ius pascendi
as a real right of property assumed the idea that it should be acknowledged not as
a good of the Municipality, which freely used it, but as a good that belonged to the
individual members of the community uti cives. It was a guarantee measure, as
Mannori points out when referring to the Tuscan countryside, that aims to avoid
that the municipal institutions dispose of such goods with the result of impoverishing those who used the utilitates that could be obtained from their use28. The
doctrine of the ius commune, widely cited by our lawyers, provided strong reasons to the supporters of the ius pascendi, who could refer, as we have seen, to the
auctoritas of Cipolla29, Capobianco30, or De Luca, who caustically eliminated
all doubts regarding the following statement «quod est de dominio communitas
dicitur de dominio civium»31.
For an in-depth analysis see M. Bloch, La fine della comunità e la nascita dell’individualismo agrario nella Francia del XVIII secolo, Milano 1979; M. Cafiero, L’erba dei poveri. Comunità
rurale e soppressione degli usi collettivi nel Lazio (secoli XVIII- XIX), Roma 1983; M. Caffiero, La
repubblica nella città del Papa: Roma 1798, Roma 2005; M. Caffiero, Tradizione o innovazione?
Il sistema agrario consuetudinario e la questione degli usi collettivi tra XVII e XIX secolo, (in:)
D. Mattei (ed.), Montalto di Castro. Storia di un territorio, Vol. II, Dal Cinquecento al Settecento, Montalto 2012, pp. 13-20; R. Dondarini, Comunità rurali: beni comuni e beni collettivi, (in:)
A. Cortonesi, F. Viola (ed.), Le comunità rurali e i loro statuti. (Secoli XII – XV), Vol. I, Viterbo
2006, p. 115-132; Pescosolido G., Usi civici e proprietà collettive nel Lazio dalla rivoluzione francese alla legislazione dello stato italiano, (in:) Comunità di villaggio e proprietà collettive in Italia
e in Europa, Pieve di Cadore 1986, pp. 77-103; S. Rosati, Comunità…, pp. 157-181.
28
L. Mannori, L’amministrazione del territorio nella Toscana granducale. Teoria e prassi
fra antico regime e riforme, Firenze 1988, pp. 40-41.
29
C. Zendri vividly demonstrated how Bartolomeo Cipolla had a very clear idea of the distinction between the good of the community and the good of the individual by warning that one
thing does not exclude the other, because the medieval jurist, differently than the modern one, has
a more factual and concrete vision, to the extent that, according to Cipolla, the decision to consider
man as an individual or as a civis was never definitive. C. Zendri, Universitas…, p. 115.
30
G.F. Capobianco, Tractatus de iure et officio Baronum erga Vassallos burgenses, Neapoli
1622.
31
G.B. De Luca, Theatrum veritatis et iustitiae sive decisivi discursus per materias, Vol. IV,
De servitutibus, Venetiis 1716, ed. or. Romae 1669, disc. XLIII, n. 3. Regarding this, S. Barbacetto
27

Studia Iuridica 80.indd 344

2019-09-13 13:17:13

COMMUNITY (CUSTOM) VS. STATE (LAW)...

345

4. THE MODERN VOICE: STATE (LAW)
Let’s move on now to the other voice, the “modern” one, based on the central role of the individual property, the only one that would have provided the
economic revitalisation of the Papal States. This concept of property could not
be reconciled with the medieval voice, which placed on the same level the two
forms of dominium, meaning the ius pascendi, that belonged to the community,
and the ius serendi, that belonged to the individual. This was unacceptable for the
detractors of the communal pastures, who were increasingly accustomed by the
predominant legal culture to imagine an exclusive dominus, uncontested on his
land, hostile to any external interference.
In order to represent this mentality that, as we will be able to see, was adopted
by the Papal States, we will use one of the most important documents of the
debate about property in the Papal States, i.e. the Memorial of Count Casimiro
Falzacappa, who stated that if a person, a class or a group has exclusively enjoyed
the positive right to pasture when the land was uncultivated and opened, the constant custom guarantees to the users this type of right, but it doesn’t guarantee
a negative right with a prohibitive or restrictive function. Therefore, in case of
positive right to pasture, this right can be denied by the owner of the land by
simply enclosing or enhancing the land itself, and the right can be taken away
without the obligation to pay a compensation to those who enjoyed it, because it
is a precarious right that can be annulled by enclosing or cultivating the land32.
The literal meaning of this text is quite different from the one of the previous
text written by the supporters of the right to pasture: it is not a real dominium,
which can be suppressed only through the intervention of the Legislator through
the exceptional use of the eminent Dominium, but it rather is a simple servitude
or a precarious right that can be extinguished by simply enclosing the land or by
cultivating it.
has lucidly examined the XLIII discourse of the cardinal of Venosa and demonstrated that De
Luca, in his discursa about the civic uses, was not referring to the Municipality seen as a public
institution, a body that differs from its members, but to all the citizens, who are in suo owners. See
S. Barbacetto, Servitù di pascolo…, pp. 286-294.
32
C. Falzacappa, Sui pascoli comunali. Memoria del Conte Casimiro Falzacappa di Corneto, Perugia 1842, p. 8, “Se dunque un idividuo, o un ceto, od una università ha goduto del solo
diritto di pascere affermativo allorquando il terreno era incolto ed aperto, e d’altronde, mentre la
costante consuetudine garantisce agli utenti un siffatto diritto, non garantisce davvero il diritto
negativo, o proibitivo di restringere (…) Dal che ne siegue, che quando trattasi del solo diritto di
pascere affermativo, può questo togliersi dal proprietario del fondo con recingerlo, o migliorarlo,
e può togliersi senza che sia tenuto a rifondere alcun indennizzo a quelli, che ne godevano, perché
essendo il loro diritto precario, e risolubile nel caso di restrizione, o coltura, cessa necessariamente
nel caso, in cui può aver luogo o l’una, o l’altra”.
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The definition of the precarious right used in the text exemplifies even better
the notion of servitude; it gives us the idea of how vulnerable the collective rights
were; their survival derived exclusively from the omissive behaviour of the owner
of the land, who had not decided yet to eliminate the right to pasture by enclosing the land or by cultivating it. It was a legal construction created deliberately
to realise the project of the individual property and based on a highly reductive
vision of the value of custom, which is the main source of the collective rights33.
The intention of this legal classification was clear: to eliminate all the situations of mixed use by intervening on a custom that, as was the intention of the
abolitionists, simply allowed the community to pasture the cattle, without any
other negative pretension (such as the right to impede to the owner of the land to
enclose or cultivate it).
Apart from the reductive classification of the rights to pasture by the individualists, there was another element against the supporters of the collective rights.
If their memorials made constant references to the past – by continual referring,
for example, to the medieval statutes – the article of Falzacappa and the other
texts that are contrary to the servitudes in pastures are evidently connected to
the contemporary, or at least the recent, cultural scenario. This element must be
highlighted because it demonstrates how the two voices, even if they derive from
the same era and belong to persons who lived in the same era and in the same
territory, represent two different cultures and eras. Those who wanted to demonstrate the validity of the ius pascendi could not use as a reference the modern legal
experience, in which the individualistic perspective of the relation man – land was
predominant, but they had to refer to the medieval perspective, with its statutes
and its agricultural corporations. In the medieval era, the medieval voice would
have been the predominant one because it belonged to a mentality, to a legal and
economic system based on the role this community played in the relation with
nature and on the predominance of the pasture activity over a more intensive
agriculture.
In this sense, the motivation of the supporters of the collective rights was
weak, because they obtained their legitimization form an historical, economic
P. Grossi describes with his usual acuity how custom could no longer occupy, in the legal
modernity, the same privileged space it occupied in the Middle Ages: “(…)è esemplare la sorte
della consuetudine, una fonte che aveva avuto un ruolo notevole nell’evolversi della antica esperienza romana e addirittura predominante nella intiera civiltà medievale, ma che, agli occhi della
inesorabile strategia borghese, aveva il difetto, deleterio, di essere un fatto ripetuto nel tempo
e destinato – per il suo particolarismo – a eludere ogni filtro e a minare, quindi, la saldezza del
nuovo edificio giuridico. Il risultato fu un riduzionismo impietoso, impeditivo di un sostanziale
pluralismo giuridico, con il pesante sacrificio di quella complessità che avrebbe dovuto, invece,
rappresentare una ricchezza per l’ordine giuridico perché specchio coerente della sottostante complessità della società”. P. Grossi, Ritorno al diritto, Bari 2015, p. 37.
33
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and cultural context that did not reflect any more the era in which they lived;
this explains their constant connection with the past, with the medieval statutes,
with the medieval corporations. All these motivations were inevitably going to
clash with the modern argumentation of the abolitionists. By saying this, we don’t
want to imply that the connection with the previous legal experience was a sign
of weakness; instead, we think that both voices should be considered in their
own peculiarities. Nevertheless, in relation with the property issue and with the
specific needs of that era, the lack of a constant connection with modernity must
have been interpreted as weakness.
On the other hand, if we read the texts that were contrary to the ius pascendi,
we would mostly find treatises of law or agrarian economy that had been written during the previous twenty years. The works of Gaetano Filangeri34, Pietro
Verri35, Melchiorre Gioia36, Giuseppe Palmieri37, Melchiorre Delfico38,
Adam Smith39 along with the most recent European legislations about pastures,
composed a big quantity of material that inevitably influenced the reader and
persuaded him of the greater modernity of the abolitionist theses.

5. THE VICTORY OF THE MODERN VOICE
All these concerns profoundly influenced the Notification of 29th December
184940, the only pontifical law that after one century of discussion in the courtrooms and in the government was issued by the regency of the State Government Commission (1849-1850)41. This text is the result of a troubled and complex
G. Filangeri, La scienza della legislazione del cavalier Gaetano Filangeri. Edizione Prima Veneta diligentemente corretta e ripurgata, Tomo II, appresso Giovanni Vitto in calle lunga
a S. Maria Formosa, Venezia 1782.
35
P. Verri, Meditazioni sulla economia politica, Stamperia dell’Enciclopedia, Livorno 1771.
36
M. Gioia, Opere minori di Melchiorre Gioja. Volume quindicesimo, Discussione economica sul Lario, G. Ruggia (ed.), Lugano 1835.
37
G. Palmieri, Osservazioni sulle tariffe con applicazione al regno di Napoli in Scrittori
classici italiani di economia politica. Parte moderna, Tomo XXXVIII, nella stamperia e fonderia
di G.G. De Stefanis a S. Zeno, Milano 1805.
38
M. Delfico, Memoria per l’abolizione e moderazione della servitù del pascolo invernale
detto de’ Regi Stucchi, Venezia 1792.
39
A. Smith, Recherches sur la nature et le causes de la richesse des nations; par Adam
Smith. Traduction nouvelle avec des notes et observations; par Germaine Garnier, de l’Institut
National, Vol. I, Paris 1802.
40
Notificazione della Commissione governativa di Stato, 29 dicembre 1849.
41
Regarding “the State Government Commission” see C. Lodolini Tupputi, La commissione
governativa di Stato nella restaurazione pontificia (17 luglio 1849 – 12 aprile 1850), Milano 1970;
34
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debate that brought together all the convictions, feelings, interests, and theories
that, ever since the beginning, had animated the property issue; this issue had
always shown its social, cultural, political and economic soul. When the ministers
were writing the Notification, they felt a strong sense of responsibility, because
they understood that they were not simply introducing an abstract legal formula
that was going to be applied mechanically in a negotiation, but they were having
an impact on the life of entire communities, by modifying their customs, their
way of working, their social relations. It was a huge task that inevitably gave rise
to fears and doubts.
These fears are reflected in the final draft of the Law, which did not stipulate
the general abolishment of the rights to pasture on someone else’s lands or the
liquidation of the rights to seed and to collect wood; these servitudes were not
affected at all by the norm.
As established by Art. 1, the rights to pasture could be released only through
the initiative of the private citizens who wanted to free their lands from the collective rights, and they had to pay a compensation to the owner of the abolished
right: “I fondi soggetti alle servitù di pascere, di vendere le erbe, e di fidare possono affrancarsi colle forme e norme seguenti”42.
The compensation for the loss of the ius pascendi could take a orm of an
annual monetary performance or of granting a portion of land; this second option
represented the ordinary modality to give a compensation to the owners of the
rights to pasture in order to create, especially for the communities, some land
resources that were to be distributed among the poorest classes. The monetary
compensation, instead, was compulsorily assigned in four situations, of which
we should mention the first two, which referred to the situation in which the rural
servitudes were not used by the community but by private people, corporations,
barons and they consisted in selling the grass for the cattle rather than in enjoying the land. The reason of this disposition probably was to prevent the agricultural corporations or the richest landowners, by eliminating the collective rights,
from obtaining lands where they could perpetrate the irregularities and the abuses
committed until that moment.
Therefore, from that moment on, anyone who was interested in releasing the
land from the rights to pasture had to start, on its own initiative, the administrative procedure described in the Law and valid for any type of ius pascendi that
affects someone else’s land and the community lands.
C. Lodolini Tupputi, Atti della Commissione governativa di Stato nella restaurazione pontificia
del 1849, Milano 1972.
42
Art. 1, Notificazione della Commissione governativa di Stato, 29 dicembre 1849. My translation: “The lands that are subjected to the servitude to pasture, to sell the grass and to entrust can
be released according to the following modalities and norms”.
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The suggestion of Monsignor Nicola Milella, secretary of the Pontifical Commission constituted to elaborate this law43, was accepted; in order to eliminate
every doubt and controversy regarding the legal nature of the collective rights –
by verifying in each case and with great difficulties if the rights were the rights
of dominium, of assignment, or based on custom – he preferred to create a single
category.
This category included all the types of pasture in which was presumed the
existence of an expressed title that consisted in a negative servitude (meaning
those servitudes that do not exclusively legitimate the right to pasture, but that
also legitimate the right to impede the enclosure or the enhancement the land):
“I diritti, di cui all’articolo 1° per gli effetti della presente legge, si hanno come
derivati da un titolo espresso, o presunto, e come aventi natura di servitù negativa,
o proibitiva”44.
This is the most noble part of the regulation, because it gave a first and general
legal recognition to all the rights of public use, a recognition that, nevertheless,
would remain theoretical, because it was nullified by the following disposition
established for the servitudes that derive from the custom and that do not generate
any obligation to give a compensation.
Therefore, the owner had to proof the customary nature of the right in order to
be exempted from the obligation to pay a compensation and he had to take charge
of the application of the traditional discipline of the positive servitudes to pasture,
which consisted in enclosing or enhancing the land: “È in facoltà del proprietario
del fondo di esonerarsi dalla detta indennità dimostrando, che la servitù derivava
da sola Consuetudine, ed era meramente affermativa o facoltativa, ed assumendo
inoltre il peso di recingere il fondo, e ridurlo intieramente a miglior coltura”45.
As regards the procedure of liquidation of the pastures, it depended completely on the provincial Presidents that were more adequate, due to the territorial
nature of their office, to know the specific cases that might happen in reality.
To file a petition in front of the Provincial Authority, it was sufficient to submit
a memorial that had to specify the location of the land, its area, its agricultural
valuation and if it was registered both in the name of the owner and of the person
entitled to the servitude: it was also necessary to specify with details the nature

L. Milella, I papi…, pp. 90-93.
Art. 9, Notificazione della Commissione governativa di Stato, 29 dicembre 1849. My translation: “In accordance with the regulations of this law, the rights mentioned in Art.1 derive from an
expressed or presumed title and they consist in the negative or prohibitive servitudes”.
45
Art. 10, Notificazione della Commissione governativa di Stato, 29 dicembre 1849. My translation: “The owner of the land can be exempted from paying the compensation if he demonstrates
that the servitude derived exclusively from the custom, and it was merely positive or optional, and,
furthermore, he has to bear the costs of the enclosing and of the better culture of the land”.
43
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of the servitude that had to be released and the modality and the norms that were
going to be applied for the compensation.
At that point, the request of liquidation was communicated to the President
of the counter party (the owner of the ius pascendi), who had a maximum period
of one month to accept, modify, or reject the proposal. In case of modification or
rejection, the President had to promote a friendly settlement between the two parties. Once he had obtained the agreement, an expert selected by the parties or, in
case of disagreement, three experts selected by the owner of the land, the person
who used the pastures and the President, made an evaluation.
The result of the expert’s evaluation was communicated to the parties and,
if they accepted it, the verbal process regarding the releasement of the land and
the nature of the compensation was written; otherwise, a friendly settlement was
established in front of the President and, if it was unsuccessful, the President
himself had to make a decision, which could be appealed in front of the superior
administrative authorities.
The last regulations of the norm covered the most delicate part of the topic
regarding the pastures, meaning the preservation, in favour of the community, of
a big quantity of lands, that were the result of the liquidation, for the benefit of the
cives. Therefore, if the collective rights belonged to all the citizens, the liquidation
would have affected various lands and those lands would have composed a group
of lands reserved to the Municipality, which would have adopted the rules to regulate their use in favour of the agriculturists and of the breeders, after receiving the
approval of the Ecclesiastical Authorities.
The ancient procedure for the promulgation of a Law that abolished the “hateful servitude of pasturage” had finally come to an end, with a text that included
23 Articles and that summarised, in its clear and simple statements, decades of
discussion, physical and doctrinal fights, legal battles, and changes of governance.
6. CONCLUSIONS
In this conclusion, we go back to the clash between past and present that we
have described before.
It is true that both the medieval and the modern voice echoed together in the
th
19 -century debate, but this doesn’t mean that they both had the same strength
and the same ability to penetrate that specific historical moment. Therefore, it
was obvious that the rights to pasture, as they were described by the defenders
of the collective rights, would have prospered in the Middle Ages, when the way
to define the anthropological relations, the mainly pastoral economy, the reduced
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population of the countryside, the notion itself of the forms of appropriation were
the ideal environment for them to take hold. The modern context was different:
the population growth, the new technical acquisitions in the domain of agriculture and especially the predominant individualistic culture, an expression of the
bourgeoisie, required a growingly intensive exploitation of the soil that was difficult to reconcile with the mixed use caused by the ius pascendi. By then, the
prevalent legal culture was favourable to the individual owner, seen as the pillar
of the economic system, and those who opposed to this concept were accused of
anachronism. Fighting against the official bourgeois culture meant fighting a losing battle.

BIBLIOGRAPHY
Barbacetto S., Servitù di pascolo, civicus usus e beni comuni nell’opera di Giovanni Battista De Luca (1683), (in:) P. Nervi (ed.), Cosa apprendere dalla proprietà collettiva.
La consuetudine fra tradizione e modernità, Atti della VIII Riunione Scientifica,
Trento, 14-15 novembre 2002, Padova 2003
Barcellona P., L’individualismo proprietario, Torino 1987
Bloch M., La fine della comunità e la nascita dell’individualismo agrario nella Francia
del XVIII secolo, Milano 1979
Caffiero M., L’erba dei poveri. Comunità rurale e soppressione degli usi collettivi nel
Lazio (secoli XVIII- XIX), Roma 1983
Caffiero M., La repubblica nella città del Papa: Roma 1798, Roma 2005
Caffiero M., Tradizione o innovazione? Il sistema agrario consuetudinario e la questione
degli usi collettivi tra XVII e XIX secolo, (in:) D. Mattei (ed.), Montalto di Castro.
Storia di un territorio, Vol. II, Dal Cinquecento al Settecento, Montalto 2012
Caravale M., Caracciolo A., Lo Stato pontificio da Martino V a Pio IX, (in:) G. Galasso
(ed.), Storia d’Italia, Torino 1971
Cecchi D., L’amministrazione pontificia nella Prima Restaurazione, 1800-1809, Macerata 1975
Cortonesi A., Il lavoro del contadino. Uomini, tecniche, colture nella Tuscia tardomedievale, Bologna 1988
Cuturi T., Le corporazioni delle arti nel comune di Viterbo. Studi dell’Avv. Torquato
Cuturi, Roma 1883
Dani A., Aspetti e problemi giuridici della sopravvivenza degli usi civici in Toscana in
età moderna e contemporanea, „Archivio storico italiano” 1999, issue 157
Dani A., Le risorse naturali come beni comuni, Arcidosso 2013
Dani A., Profili giuridici del sistema senese dei pascoli tra XV e XVIII secolo, (in:)
A. Mattone, P. F. Simbula (eds.), La pastorizia mediterranea. Storia e diritto, Roma
2011
Dani A., Usi civici nello Stato di Siena di età medicea, Bologna 2003
De Luca G.B., Theatrum veritatis et iustitiae sive decisivi discursus per materias,
Vol. IV, De servitutibus, Venetiis 1716, ed. or. Romae 1669, disc. XLIII, n. 3

Studia Iuridica 80.indd 351

2019-09-13 13:17:14

352

Simone Rosati

Delfico M., Memoria per l’abolizione e moderazione della servitù del pascolo invernale
detto de’ Regi Stucchi, Venezia 1792
Dondarini R., Comunità rurali: beni comuni e beni collettivi, (in:) A. Cortonesi, F. Viola
(ed.), Le comunità rurali e i loro statuti. (Secoli XII – XV), Vol. I, Viterbo 2006
Falzacappa C., Sui pascoli comunali. Memoria del Conte Casimiro Falzacappa di Corneto, Perugia 1842
Filangeri G., La scienza della legislazione del cavalier Gaetano Filangeri. Edizione Prima Veneta diligentemente corretta e ripurgata, Tomo II, appresso Giovanni Vitto in
calle lunga a S. Maria Formosa, Venezia 1782
Frezzini L., Sull’abolizione delle servitù di pascolo, legnatico e simili nelle provincie ex-pontificie, Castelpiano 1889
Gioia M., Opere minori di Melchiorre Gioja. Volume quindicesimo, Discussione economica sul Lario, G. Ruggia (ed.), Lugano 1835
Giontella G., Gli statuti degli ortolani di Tuscania del 1422, „Annali della Libera
Università della Tuscia” 1971, issue 3
Gori M., Università agraria Tarquinia. Centenario della fondazione 1894-1994, Tarquinia 1994
Grossi P., Gli assetti fondiari collettivi e le loro peculiari fondazioni antropologiche,
„Archivio Scialoja-Bolla” 2012, issue 1
Grossi P., Il dominio e le cose. Percezioni medievali e moderne dei diritti reali, Milano
1992
Grossi P., L’Europa del diritto, Bari 2011
Grossi P., Ritorno al diritto, Bari 2015
Lodolini Tupputi C., Atti della Commissione governativa di Stato nella restaurazione
pontificia del 1849, Milano 1972
Lodolini Tupputi C., La commissione governativa di Stato nella restaurazione pontificia
(17 luglio 1849 – 12 aprile 1850), Milano 1970
Mannori L., L’amministrazione del territorio nella Toscana granducale. Teoria e prassi
fra antico regime e riforme, Firenze 1988
Marconcini F., Le grandi linee della politica terriera e demografica di Roma da Gregorio
I Magno a Pio IX. Fatti, leggi e dottrine, Torino n.d.
Milella N., I papi e l’agricoltura nei domini della S. Sede
Palmieri G., Osservazioni sulle tariffe con applicazione al regno di Napoli in Scrittori
classici italiani di economia politica. Parte moderna, Tomo XXXVIII, nella stamperia e fonderia di G.G. De Stefanis a S. Zeno, Milano 1805
Pescosolido G., Usi civici e proprietà collettive nel Lazio dalla rivoluzione francese alla
legislazione dello stato italiano, (in:) Comunità di villaggio e proprietà collettive in
Italia e in Europa, Pieve di Cadore 1986
Petronio U., Usi e demani civici. Fra tradizione storica e dogmatica giuridica, (in:)
E. Cortese (ed.), La proprietà e le proprietà, Atti del Convegno di Pontignano,
30 IX - 3 X 1985, Milano 1998
Quaglioni D., La consuetudine come costituzione, (in:) P. Nervi (ed.), Dominii collettivi e
autonomia, Atti della V Riunione scientifica, Trento, 11-12 novembre 1999, Padova
2000
Rosati S., Comunità e territorio: la difesa civica dei diritti agrari collettivi nello stato
pontificio (sec. XIX), „Archivio Scialoja-Bolla” 2018, issue 1

Studia Iuridica 80.indd 352

2019-09-13 13:17:14

COMMUNITY (CUSTOM) VS. STATE (LAW)...

353

Rosati S., Lo statuto degli ortolani di Corneto del 1379. Studio storico-giuridico, „Bollettino della Società tarquiniense d’arte e storia” 2013-2014, issue 40
Rosati S., The Medieval Statutes of Agricultural Corporations in the Territories of the
Papal State. Historical-Juridical Study. Centuries XIV–XV, (in:) History of legal
sources. The changing structure of law, “Belgrade Law Review” 2018
Sercia G., Cancani Montani F., Il castello di Montalto di Castro, la tenuta della “Pescia
Romana” e la Dogana dei pascoli del Patrimonio. Rapporti economico-giuridici fra
la Camera Apostolica, i Farnese e gli abitanti di Montalto di Castro, Roma 1926
Smith A., Recherches sur la nature et le causes de la richesse des nations; par Adam
Smith. Traduction nouvelle avec des notes et observations; par Germaine Garnier,
de l’Institut National, Vol. I, Paris 1802
Verri P., Meditazioni sulla economia politica, Stamperia dell’Enciclopedia, Livorno 1771
Villani P., Ricerche sulla proprietà e sul regime fondiario del Lazio, „Annuario storico
italiano per l’età moderna e contemporanea” 1960, issue 12
Zendri C., Universitas, proprietà collettiva e servitù di pascolo nel tractatus de servitutibus di Bartolomeo Cipolla (CA. 1420-1475), (in:) P. Nervi (ed.), Dominii collettivi e
nuovi protagonismi per la promozione dello sviluppo rurale, Atti della VI Riunione
Scientifica, Trento, 9-10 novembre 2000, Padova 2002

Summary
During the 18th century, an increasingly strong individualistic attitude in the way of
understanding the relationship between man and the tangible world spread throughout
Europe. The legal institution which, more than any other, suffered from the effects of
this reductionism was the Property as victim of incredible compression in comparison
to medieval world. The exclusive model that the new Enlightenment and the bourgeois
mentality wanted to adopt was the individual Property, to the detriment of all those forms
of possession documented in the Middle Ages. The present study intends to investigate,
in the geographical context of the Papal States, the great juridical dispute between the
individualistic model – endorsed by the Sacred Legislator – and that of a collectivistic
nature defended by the Community.
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IN SEARCH OF A LEGAL CONSCIENCE:
JURIDICAL REFORMISM IN THE MID-19TH CENTURY
PEACE MOVEMENT
1. INTRODUCTION
On 8 September 1873 the very first meeting of the Institut de droit international was held in the Belgian city of Ghent. During this meeting a Statute was
adopted which proclaimed in its Article 1 that the primary objective of the new
institution would be to become the “organ of the legal consciousness of the civilized world”1. The men of the institute would henceforth devote themselves to
formulate general principles of international law, the norms that derived from
these principles, and to share this knowledge with the world. In short, international law was to become a science. It has since become a generally accepted
notion that this singular event inaugurated the birth of international law as a modern and autonomous scientific discipline, after it was first interpreted as such by
Martti Koskenniemi in the opening chapter of his famous The Gentle Civilizer of
Nations2 .
M. Koskenniemi, The Gentle Civilizer of Nations, Cambridge 2001, p. 41.
Ibidem; see also B.A. Coates, Legalist Empire, Oxford 2016, p. 18; F. Dhondt, Complete
the Chain of Universal Law and Order, Core Working Paper 2017, p. 28; M. Koskenniemi, V. Kari,
A More Elevated Patriotism. The Emergence of International and Comparative Law, (in:) D. Dubber et al. (eds.), Oxford Handbook of European Legal History, Oxford 2018, p. 976; L. Mälksoo,
Sources of International Law in the nineteenth-century European Tradition, (in:) S. Besson et al.
(eds.), Oxford Handbook on the Sources of International Law, Oxford 2017, p. 147; For views that
challenge or nuance this interpretation, see A. Lev, The Transformation of International Law in the
19th Century, (in:) A. Orakhelasvili (ed.), Research Handbook on the Theory and History of International Law, Cheltenham 2011, p. 111; A. Carty, Did International Law Really become a Science
at the End of the 19th Century?, (in:) L. Nuzzo, M. Vec (eds.), Constructing International Law. The
Birth of a Discipline, Frankfurt 2012, p. 230.
1
2
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In this work he argued that a fundamental conceptual shift occurred in the
last quarter of the 19th century in the academic and professional approach to international public law. The true extent of this shift can perhaps be most aptly demonstrated through the double meaning of the original French word conscience,
which carries with it a certain ambivalence that is lost in translation, for it can
also be translated, quite literally, as “conscience”. Thus, the so-called conscience
juridique du monde civilisé combined, in the words of Koskenniemi, a “romantic sensibility with Enlightenment rationalism”3. The founders of the Institut
could be considered, oxymoronically, as rational romantics, because they shared
a reformist sensibility typical of the late 19th century upper middle-class while at
the same time tried to realise their liberal ideals through the legitimising language
of legal norms and institutions4. These bourgeois lawyers were internationalists
who aspired to change international law in favour of such liberal reformist causes
as international integration, free trade, public education, penal reform and, ultimately, peace amongst nations5.
This fundamental alteration of international legal thought knew a long prehistory of legal culture which existed in the anterior reformist movements. It did
not occur almost overnight as might be inferred from the above. According to
the prevailing view, a professional and reformist international law could not have
developed earlier because the liberalist forces of the first half of the 19th century
were radically activist and deeply distrusting of governments and the existing
law of nations; Koskenniemi specifically targeted the peace movement of 1840s
and 1850s6. However, modes of legal argumentation were routinely employed in
the transnational peace movement of the middle of the 19th century. The so-called
“Friends of Peace” held five congresses between 1843 and 1851 in which peace
advocates from both the Anglo-Saxon world as well as Continental Europe assembled to discuss how peace amongst civilised states might best be achieved7. The
resolutions they drafted and the arguments they voiced were frequently of a legal
nature; debates focused on international adjudication, a congress of nations,
a world court, and the drafting of an international code of public law8. Though
they indeed distrusted the political restoration regimes installed in Europe after
M. Koskenniemi, The Gentle Civilizer…, p 47.
Ibidem, pp. 4-6.
5
Ibidem, p. 58.
6
M. Koskenniemi, The Gentle Civilizer…, p. 35; M. Koskenniemi, Doctrines: Between
Apology and Utopia, (in:) J.D. Armstrong (ed.), Routledge Handbook of International Law, New
York 2008, p. 148.
7
S. Cooper, Patriotic Pacifism. Waging War on War in Europe, 1815-1874, New York 1991,
p. 22.
8
W.H. van der Linden, The International Peace Movement 1815-1874, Amsterdam 1987,
pp. 365-375.
3
4
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the Congress of Vienna, they believed in their gradual reform through a reinvigorated international law enforced by the power of public opinion.
This article aims to nuance and supplement Koskenniemi’s thesis by highlighting some aspects indicative of a transnational legal culture prevalent in the
peace movement of the middle of the 19th century. I will first elaborate upon the
shift from the old law of nations, which condoned war, to the present-day ius contra bellum (I). Then I will turn my attention to the pacifist internationalist movement of the first half of the 19th century (II). Two brief case studies will illustrate
the point: the life and career of the Belgian magistrate Auguste Visschers shall
exemplify a typical network of the mid-century liberal reform movement (III) and
an analysis of the Brussels conference of 1848 shall provide an overview of the
legal arguments most often invoked by the peace movement (IV).

2. FROM THE ULTIMA RATIO REGUM TO IUS CONTRA BELLUM
What had been called international law up until the late 19th century could not
truly be called law in the modern and progressive sense as understood by the professional sensibility developed around 1873. To be sure, a vast and self-referencing
body of authors, tracts, treaties, and customs had been painstakingly compiled
throughout the centuries. Textbooks had been printed for the benefit of princes,
diplomats and governments which included such illustrious names as Francisco
de Vitoria, Hugo Grotius, Cornelius Bynkershoek, or Emer de Vattel who had
designed all-encompassing natural law systems that dealt with such topics as sovereignty, maritime law, diplomatic privilege or the laws of war and peace.
Yet none of this accounted for a veritable profession. None of the famed and
much-cited scholars had ever considered themselves international lawyers sensu
stricto. Vitoria was a Dominican monk. Vattel had enjoyed a fruitful career as
a diplomat. Even Grotius had written his classic Mare Liberum as a Dutch jurist
trying to advance the commercial causes of the United Provinces and its East
India Company (Vereenigde Oostindische Compagnie). In fact, the term “international public law” itself was something of a novelty. It was coined by Jeremy
Bentham in the late 18th century; up until then, and later also, the phenomenon
went under a myriad of names: law of nations, droit des gens, droit public de
l’Europe and Völkerrecht amongst others9.

9
S. Neff, Justice among Nations, Cambridge 2014, p. 265; A. Nussbaum, A concise history
of the law of nations, New York 1947, p. 122.
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Simultaneously, international law had in the past commonly been perceived as
pertaining more to the field of philosophy than to that of jurisprudence. This rang
especially true for the 17th and 18th centuries, before the positivist era of the 19th
century10. Here, it frequently went under the guise of ius naturae et gentium and
formed part of the natural law tradition purportedly dating back to Roman times.
If the subject was taught at all at university, it belonged to chairs in the philosophy
department. Not until late 19th century did international law gain ground in the
law curricula, though it continued to retain an uncomfortably ambiguous scent to
it in the eyes of the positivist lawyer. As late as 1894, a student at Princeton duly
noted his professor’s words in class that international law was “free from technicalities and [had a] dash of philosophy in it” – this professor was, incidentally,
future president Woodrow Wilson11. That such prejudices persisted for so long
was relatively understandable, given the abstract and arbitrary shapes natural law
often assumed. One of the main exponents of this tradition, for instance, was the
German Enlightenment professor and philosopher Christian Wolff (1679-1754),
who developed an entirely closed system of laws based on what he considered
mathematical principles12. This in spite of him never having received any formal
training in law or having gained any first-hand experience in affairs of state. To
his credit, he conceded himself that his work consisted almost entirely of purely
theoretical speculation and that it bore little resemblance to actual contemporary
state practice. Wolff’s rigorous academic endeavour, albeit an extreme example,
is however emblematic of the mistake philosophers and lawyers working in the
natural law tradition habitually made, in that they too easily fell into the seductive trap of conflating ethics and law13. Such conflation was utter taboo for the
archetypically positivist legal scholar of the late 19th century, to whom verifiable
state practice mattered above all else.
Yet positivism sensu stricto was considered equally unfit to render international law in conformity with the ever-evolving standards of civilization to which
reformists laid claim14. Pure positivism failed, because it relied too exclusively on
state practice in general, and, more specifically, on the very real and ostensibly
dirty world of diplomatic practice. International law had always served a concrete
practical purpose. As a field of study it had for centuries functioned primarily as
a necessary corollary to other types of political activity. It was the domain not
10
The dominant view of the 19th century as a purely positivist age is a not entirely correct
one; see for instance M. Vec, The Myth of Positivism, (in:) S. Besson et al. (eds.), Oxford Handbook
on the Sources…, pp. 136-137.
11
B.A. Coates, Legalist Empire…, pp. 19, 61; M. Koskenniemi, The Gentle Civilizer…, p. 31.
12
C. Wolff, The Law of Nations Treated According to the Scientific Method (orig. Jus Gentium Methodo Scientifica Pertractatum), J. H. Drake (transl.), Oxford 1934.
13
L. Frey, M. Frey, The History of Diplomatic Immunity, Columbus 1999, p. 265.
14
M. Koskenniemi, The Gentle Civilizer…, p. 8.
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of the democratic, liberal-minded and educated middle-class citizen, but of the
aristocratic ambassador, the admiral, the general and the sovereign. This was not
yet the liberal commercial world of which the likes of Richard Cobden and Victor Hugo dreamed, but that of the reactionism of Metternich, the Holy Alliance
of tsar Alexander I and the aftermath of the Congress of Vienna15. Widely read
authors such as Georg Friedrich von Martens (1756-1821) and Johann Ludwig
Klüber (1762-1837) deliberately catered to this élite audience in the early 19th century16. Their dedicated positivist project emphasised sovereignty and the rights
of the independent state, largely abandoned the moral pretences of the naturalist
tradition, and fully ignored internal constitutional dynamics within states17. Consequently, lines were effectively blurred and it was often difficult to demarcate
the borders between the study of diplomacy, of public law, and of international
public law proper18.
It thus seemed that the law of nations of Europe served merely to continuate
and solidify the post-Napoleonic settlement of the Restoration and its accompanying Old Regime mentalities. This was expressed most succinctly in the right to
make war, which contemporary doctrine regarded as the ultimate hall-mark of
sovereignty, as it had done in the past. Standard 19th-century textbooks on international law continued to rely on precedents of the 17th and 18th centuries. Klüber’s
opening paragraphs on the ius ad bellum in his Droit des gens moderne de
l’Europe in an exemplary manner demonstrated this when he remarked that “the
right to make war in the name of the state [was] a sovereign right of majesty”19.
He emphasised the modern principle of Kriegsfreiheit; war was a means of legal
appeal whose origin was a factual event and the alleged “justice” of which was
largely reduced to a juridically irrelevant matter of personal ethics20. No impartial
judge existed above states who could decide upon the justness of the claims of
the warring parties21. Consequently, war declarations were by no means incompatible with international law – in fact, no formal declaration of war was even
required at all according to Klüber22. If all necessary conditions were fulfilled
and, importantly, all less-drastic resorts of obtaining satisfaction were exhausted,
an injured sovereign was fully entitled, at least in a strictly legal sense, to raise his
battle-standard and send his armies marching off. War remained the ultima ratio
J. P. Bois, La Paix. Histoire Politique et Militaire, Paris 2012, pp. 492-493.
M. Koskenniemi, The Gentle Civilizer…, pp. 20-22.
17
Ibidem.
18
B.A. Coates, Legalist Empire…, p. 18.
19
J. L. Klüber, Droit des Gens moderne de l’Europe, Stuttgart 1819, p. 375.
20
Ibidem, p. 376; W.H. Grewe, The Epochs of International Law, New York 2000, pp. 53015
16

532.

21
22
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regum – the final argument of kings – as Louis XIV had somewhat grandiosely
cast on his cannons. Peace was consequently both in effect as well as in theory
but a temporary state of affairs. All peace is always a construction, representing
a consensus on the international status quo and reflecting the power architecture
of the world, but international law doctrine such as Klüber’s reinforced balanceof-power reasoning which endangered more lasting forms of peace and which
seemed progressively out of place in the minds of the emerging liberal bourgeois
classes of the 19th century23.
The men of the Institut de droit international in 1873 belonged to these classes.
The founders consisted of an exclusive circle of jurists and scholars specialising
in international law and comparative legislative law. Two of the leading figures
who took the initiative were the Swiss law professor Gustave Moynier (1826-1910)
and the Belgian law professor and diplomat Gustave Rolin-Jaequemyns (18351902); the two had met two decades earlier in 1852 at an international charity
conference24. Between November 1872 and March 1873 the pair quickly set up
to contact other leading experts in the field; amongst these were Francis Lieber
(1800-1872), famous for his drafting of the Union Army “Lieber Code” during the
American Civil War, Johan Caspar Bluntschli (1808-1881), another Swiss jurist
who had published several important textbooks, Carlos Calvo (1824-1906), one
of the most eminent South-American legal scholars, and about a dozen and a half
others25. In all, twenty-two scholars were invited26. This was clearly a very small
circle. They were not at all interested in becoming a wide movement aimed at
directly influencing political decision-making, though of course they hoped that
their scientific restatements would eventually be studied and copied on the international legislative level27. What they did deem highly necessary at this stage was
“an intimate reunion of restrained men already known in the science of international law by their works and acts and belonging as much as possible to a diverse
group of countries”28. Together these members of the Institut would become the
“conscience” of the aforementioned Article 1 of the Statute. What they meant by
this was what Rolin-Jaequemyns had already written a few years earlier in the
“Revue de Droit international”: “the collective opinion of enlightened men, (…)

23
B. Arcidiacono, Cinq Types de Paix. Une Histoire des Plans de Pacification perpétuelle
(XVIIe -XXe Siècles), Paris 2011, pp. XVI-XVIII.
24
A. Rolin-Jaequemyns, Les Origines de L’Institut de Droit International, 1873-1923: Souvenirs d’un Témoin, Bruxelles 1923, pp. 5-8; M. Koskenniemi, The Gentle Civilizer…, p. 39.
25
Ibidem, p. 11.
26
W.H. van der Linden, The International Peace Movement…, p. 920.
27
M. Koskenniemi, The Gentle Civilizer…, p. 57.
28
A. Rolin-Jaequemyns, Les Origines…, p. 15.
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[a conscience that] is eminently progressive”29. It was public opinion, not of any
one person, but that of the collective wisdom of the specialised jurist who was
guided by his own introspection30. This was decidedly not a phrase a convinced
and absolute positivist would use. It was an utterance belonging to a pragmatic
idealist, to resort to another oxymoron.
The establishment of the Institut and its distinct legal conscience was an
important legal milestone on the long road to the rise of the ius contra bellum
which holds sway today. At present, international public law in principle only
allows for defensive war31. States can no longer rely on force to press forward
any claims or grievances they might have as they were able to in Klüber’s days.
This pillar of the current legal order is enshrined in the Charter of the United
Nations32. This charter itself only reaffirms, with respect to the use of force,
clauses previously written down in the Charter of the League of Nations and the
Kellogg-Briand Pact of 1928, both of which prohibited non-defensive wars33.
These treaties in turn were spiritual successors to a legal process that was set in
motion at the first Hague Peace Conferences of 1899 and 1907 which regulated
selected aspects of international humanitarian law. Finally, the Hague conferences have arguably taken their cue from the Geneva Convention of 1864 which
witnessed the signing of the first treaty codifying humanitarian law and which
also established the International Committee of the Red Cross34.
Political scientist Martin Ceadel’s conceptual framework best illustrated this
fundamental “shift of norms” as he named it35. Ceadel cited the historian Hinsley
in calling it “a greater displacement of assumptions about relations between states
than any that has taken place in history”, “a shift so fundamental it must have
been a long time in the making”36. What both meant was the gradual revival of
the distinction between defensive and offensive war. To use specific international
relations terminology, “bellicism” started to be replaced by other attitudes, such
as the awkwardly termed “pacific-ism”37. Bellicism referred to the fatalistic Old
29
G. Rolin-Jaequemyns, De l’Étude de la Législation Comparée et de Droit International,
“Revue de Droit International” 1869, issue 1, p. 228.
30
D. Kennedy, International Law and the Nineteenth Century: History of an Illusion, “Nordic Journal of International Law” 1996, issue 65, p. 390.
31
C. Gray, The Use of Force in International Law, Oxford 2008, p. 30.
32
Article 2(3), Charter of the United Nations, 1 UNTS XVI: “All Members shall settle their
international disputes by peaceful means in such a manner that international peace and security,
and justice, are not endangered”.
33
Article 1, General Treaty for Renunciation of War as an Instrument of National Policy,
94 LNTS 57; W. H. Grewe, The Epochs…, p. 621.
34
Ibidem, p. 513.
35
M. Ceadel, Thinking about Peace and War, Oxford 1989, p. 10.
36
Ibidem.
37
Ibidem, pp. 11-12.
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Regime modes of reasoning which conditionally permitted wars of aggression, as
described above, whereas the latter term encompassed the more optimistic idea
that war was an evil which, just like slavery, would eventually be abolished by
legal and societal reforms and only allowed for defensive war to protect advances
made in the domestic sphere; as opposed to the unconditional pacifist stances38.
It is hardly coincidental that Ceadel also, and independently from Koskenniemi,
singled out the 1870s as a turning point for this shift; the progressive character of
Rolin’s enlightened opinion gave eloquent expression to the same reformist spirit
that had animated Henri Dunant and Gustave Moynier – the same of the Institut
– when they founded the Red Cross a couple of years earlier39.
The founders of the Institut regarded their strict legal approach as novel, even
if fully aware that they were not the first to pursue the objective of universal
peace. When describing the contemporary tendency for scientific and philanthropic societies to organise themselves internationally, Albéric Rolin-Jaequemyns – Gustave’s brother and also a law professor involved in the Institut – made
explicit reference to the peace movement40. He dismissed them as frivolous or
even downright dangerous: “Have we not seen in Lausanne reunions, under the
name of Congrès de la Paix et de la Liberté, whose title itself seems to evoke
derision in those composed enough to read their debate reports?”41. Albéric Rolin
disapproved of the “mediocre pretentions” and the passionate appeals to “theories
that were more elaborate than they were solid” which together formed part of an
“underdefined programme”42. Unimpressed as he was by contemporary peace
activism, he did grant the ”brilliant and generous” conferences of the Congrès de
Paix, held between 1843 and 1851 at several European locations, a more appreciative treatment, even if they were “a bit sterile”43. Yet even they did not venture
much further than superficial “maledictions against war and wishes expressed in
general terms”, according to the scholarly minded Rolin44. “Fanciful imagination
and illusions” were preferred over the serious study of international law45. Was
this truly the case?

38
This has become so engrained in the modern mindset it has affected language itself: governments today no longer have a ministry of war. They have a ministry of “defence”; Ibidem,
pp. 101-134.
39
Ibidem, p. 11.
40
A. Rolin-Jaequemyns, Les Origines…, pp. 13-14.
41
Ibidem, p. 14.
42
Ibidem.
43
Ibidem.
44
Ibidem, p. 15.
45
Ibidem, p. 14.
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3. THE PEACE MOVEMENT OF THE EARLY 19TH CENTURY
A practical and progressive legal culture had in fact already emerged several
decades prior to the establishment of the Institut in the gatherings of philanthropists, intellectuals, politicians, journalists, Quakers, abolitionists, free-traders,
and all-round liberals who together formed the core of the Amis de la Paix universelle. Though now largely forgotten in the popular imagination, due to their
inability to prevent the massive explosion of violence during the Great War at the
conclusion of the “long 19th century”, the “friends of peace” were the first to substantively construct an international agenda for peace46. Mercilessly ridiculed by
a substantial part of the press at the time – “»The Times« especially has honoured
it with more than one of those sneering tirades, which is almost invariably its
first form of greeting to any new enterprise of social right, justice or humanity”,
the Brussels conference report noted dryly – they nonetheless left an important
legacy47. Virtually every resolution which these apostles of peace introduced as
a resolution during one of their meetings has either become an important achievement of the 20th century or remains a desideratum of the peace cause today48. The
International Criminal Court and the International Court of Justice at the Hague
both share aspects of a “World Court”, though neither possesses a binding global
jurisdiction. Similarly, the European Union bears traits of the much-discussed
“Congress of Nations”, even if it is only a regional organisation. The International
Law Commission presently pursues the old objective of comprehensively codifying international law.
The rise and fall of the peace movement of the first half of the 19th century has
been well-documented49. The original societies were constituted in the wake of the
Napoleonic Wars50. On 14 June 1816 the Society for the Promotion of Permanent
and Universal Peace came into being in London, henceforward simply referred to
V. Lambert, The Dynamics of Transnational Activism: The International Peace Congresses, 1843-51, “The International History Review” 2016, issue 38, p. 126.
47
The Peace Conference at Brussels, London 1948, p. 46.
48
V. Lambert, The Dynamics of Transnational Activism…, p. 126.
49
J. P. Bois, La Paix. Histoire Politique et Militaire…, pp. 503-518; S. Cooper, Patriotic Pacifism. Waging War on War…, pp. 1-50; W. H. van der Linden, The International Peace Movement…, pp. 1-605; P. Brock, Freedom from War. Non-sectarian Pacifism 1814-1914, Toronto 1991,
pp. 1-135; P. Brock, Pacifism in Europe to 1914, Princeton 2015, pp. 378-400; D. Cortright, Peace.
A History of Movement and Ideas, Cambridge 2008, pp. 25-44; F. H. Hinsley, Power and Pursuit
of Peace. Theory and Practice in the History of Relations between States, Cambridge 1963, pp. 92110.
50
J. P. Bois, La Paix. Histoire Politique et Militaire…, p. 505.
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as the London Peace Society51. This was the principal peace organisation within
the United Kingdom for the first half-century, with several affiliate organisations
and subsidiaries in other cities such as Birmingham or Manchester52. Around the
same time, and independently from both each other as well as the London Society, Peace Societies were born in Boston and New York53. In all some fifty local
American societies came into existence during these early years until they were
merged in 1828 by William Ladd into the larger American Peace Society54. Peace
activism in continental Europe lagged behind. The French Société de la morale
chrétienne launched by the Duc de la Rouchefoucauld-Liancourt included peace
only as one minor aspect of Christian charity; its main activities were directed
against the slave trade55. The first continental society devoted exclusively to the
cause of peace began its activities in 1830 in Switzerland. The major driving force
behind this organisation was another aristocrat, the charismatic Comte JeanJacques de Sellon, and when he died nine years later the group quietly dispersed
again56. The earliest peace activism was thus primarily an Anglo-Saxon affair57.
Predominantly belonging to pacifist protestant denominations such as the Society
of Friends of Jesus – popularly known as the Quakers – they set about their task of
influencing public opinion with the religious zeal of a genuine crusader58. English
agents travelled to the Netherlands, Belgium, the German states and France to
hold lectures and meetings59. France in particular was targeted as it had a reputation of the most warlike state of Europe, the battlefields of the last Great War
that ended near Waterloo still looming large in collective memory – particularly
among the British. In 1841 one such agent, Stephen Rigaud, descendant of exiled
French Huguenots, managed to install a peace committee at the Société morale in
Paris under difficult circumstances60.
P. Brock, Freedom from War…, p. 22; W. H. van der Linden, The International Peace
Movement…, p. 3.
52
Ibidem.
53
J. P. Bois, La Paix. Histoire Politique et Militaire…, p. 505.
54
W. H. van der Linden, The International Peace Movement…, p. 37.
55
L.C. Jennings, French Anti-Slavery under the Restoration: The Société de la morale chrétienne, “Revue française d’Histoire d’Outre-Mer” 1994, issue 304, p 322.
56
Not before Sellon had an obelisk built on his estate at the shore of Lake Geneva to commemorate the event for posterity; S. Cooper, Patriotic Pacifism. Waging War on War…, p. 16.
57
One explanation holds that peace activism was particularly strong in these countries because they already possessed a well-established constitutional tradition, a protestant culture of
religious dissent, good degrees of material prosperity and were isolationist or assured of world
leadership; F. H. Hinsley, Power and Pursuit of Peace…, p. 93.
58
S. Cooper, Patriotic Pacifism. Waging War on War…, p. 15.
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Ibidem.
60
His visit coincided with the return of Napoleon’s remains from St. Helena and patriotic
militaristic fervour swept the capital; Herald of Peace, April 1841, pp. 281-284.
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Despite these and other efforts substantial peace societies failed to take firm
root on the Continent61. They remained small and left little trace of their brief
existence62. Indifference was their worst foe, but in Prussia, perhaps unsurprisingly, peace activists were actively stalked by the police; Germany remained
a bastion of militarism where the organised peace movement remained practically
nonexistent63. This first generation of peace activism would eventually decline in
the 1850s and 1860s due to profound differences between the various strands of
peace activism, the defeat of the revolutionary wave of 1848 and the renewal of
large-scale warfare involving major Western states, such as the Crimean war or
the American Civil War64.
But before its fall the generation of the Amis de la Paix had reached its absolute apogee with the organisation of five transnational peace congresses held
between 1843 and 1851 in London, Brussels, Paris, Frankfurt, and Edinburgh65.
They were inspired by the great success the 1840 World Anti-Slavery Convention
in London had achieved in influencing public opinion and decided to copy the
congress model66. These were congresses organised by civil society, but which
took their symbolic significance from the world of politics and of legal procedure,
imitating the rituals of the diplomatic gatherings of the Vienna system or the
Holy Alliance67. The following two case studies will try to highlight the reformist legalistic spirit present in these conferences and in the general movement.
Auguste Visschers was a Belgian lawyer and civil servant present at all but one of
the conferences. The Brussels Conference of 1848 meanwhile broached subjects
which would return in all subsequent peace meetings.

4. THE MISSING LINK OF AUGUSTE VISSCHERS
The life and career of Auguste Visschers (1804-1874) provide a prime example of the juridical visions several mid-19th century peace apostles held. Born in
S. Cooper, Patriotic Pacifism. Waging War on War…, p. 22.
For the Netherlands, see W. H. van der Linden, The International Peace Movement…,
p. 64; for Belgium, see N. Lubelski-Bernard, Les Mouvements et les Idéologies pacifistes en Belgique 1830-1914, Liège 1977, p. 324.
63
S. Rigaud wrote of the German leg of his trip: “I never met with a more martial spirit”. Another British activist complained in 1848 that Prussian children played with real, albeit unloaded,
guns; W. H. van der Linden, The International Peace Movement…, p. 247-248.
64
S. Cooper, Patriotic Pacifism. Waging War on War…, p. 30.
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Ibdem, p. 22.
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Ibidem.
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Maastricht under the French regime, he studied law at the university of Liège
and upon his graduation subsequently registered at the Liège bar as an attorney
in 182168. At the law faculty, he had earlier gained the acquaintance of Edouard
Ducpétiaux, a journalist and penal reformer with whom Visschers would later in
life collaborate to reform primary education in Belgium and to abolish the death
penalty69. Visschers did not remain at the bar very long, as he soon undertook
a two-year long grand tour across the European continent to study educational
methods, charity organisations, prison systems, and savings institutions70.
This brought him into first contact with the broad reformist movement in
Western Europe of which the peace cause formed part. In Paris he visited the
Société de la morale chrétienne of the aging Rochefoucauld-Liancourt. In Switzerland he met the extravagant Comte de Sellon and his Genevan peace society.
Finally in the United Kingdom Visschers discovered the existence of peace societies in cities such as Edinburgh, Glasgow and Manchester and started a correspondence with members of the London Peace Society71. The people active
in these organisations did not limit themselves merely to the peace cause; they
fought for the abolition of slavery, of the pervasive practice of duelling, of the
death penalty, or for the improvement of the sanitation and education of the lower
classes72. All of these campaigns appealed strongly to Visschers. He would
ultimately become best known for his establishment of the first pension funds
for miners and railroad workers and for several polemic publications against the
death penalty and duelling73. As a conscientious and high-ranking civil servant in
his professional career, he would consecutively act as a substitute judge, a director
at the justice department, a committee member overseeing a proposed reform of
the penal code, and a mining supervisor74.
It came as no surprise that Visschers, known for his philanthropic sentiment,
was the man suggested by liberal prime minister Charles Rogier to assist in the
organisation of the peace conference in Brussels in 184875. He would end up serving as its president during the proceedings and would later attend all subsequent

N. Lubelski-Bernard, “Auguste Visschers”, Biographie Nationale de Belgique, Vol. XLIV,
Bruxelles 1985, p. 746.
69
R. Aubert, “ Edouard Ducpétiaux”, Biographie Nationale de Belgique, Vol. XXXII,
Bruxelles 1964, p. 155.
70
Notice sur la Vie et les Travaux de Guillaume-Joseph-Auguste Visschers, Bruxelles 1874,
p. 2.
71
N. Lubelski-Bernard, “Auguste Visschers”, Biographie Nationale…, p. 747.
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Ibidem.
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conferences at Paris (1849), Frankfurt (1850), and London and Edinburgh (1851)
in the capacity of vice-president for Belgium76.
The remainder of his life Visschers would continue down the path he started
when he was young and his activism would spill over into the next generation
of the peace movement. He was made an honorary member of the Ligue universelle du Bien Public founded in Antwerp in 1858 by the Frenchman Edouard
Potonié77. In 1867 he became vice-president of the moderate Ligue interternationale et permanente de la Paix created in Paris by Frédéric Passy, who would
later win the very first Nobel Peace Prize along with Henri Dunant78. Visschers
knew the latter as well; in 1864 he had signed as the Belgian plenipotentiary the
first Geneva Convention which established the International Committee of the
Red Cross79.
The Ligue internationale of Passy believed that only a legalistic approach
would have any chance of convincing sceptics that these were not utopian ideas.
Potonié meanwhile advocated that “peace could only spring from justice”, so his
programme included proposals for broad social reforms80. There is much reason to believe Visschers was inclined to lean to Passy’s position. Visschers was
always most intensely involved with mainstream pacifist societies that refrained
from calling for sweeping social advances81. Passy and the London Peace Society explicitly viewed themselves as “respectable”; they certainly did not call for
violent revolution and generally eschewed current political discussions82.
Towards the end of his life he became involved in another respectable project:
the plan of the American Peace Society’s secretary James B. Miles to establish an
Association for the Reform and Codification of the Law Nations83. This organisation largely shared the same legalistic object of codifying international law as the
Institut, and its preparatory 1873 conference included some of the founders such
as Rolin and Bluntschli. This group was however not limited solely to jurists;

N. Lubelski-Bernard, “ Auguste Visschers”, Biographie nationale…, p. 767.
Ibidem.
78
Ibidem; This Ligue is not to be confused with the more radical Ligue internationale de la
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Notice sur la Vie…, p. 8
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S. Cooper, Patriotic Pacifism. Waging War on War…, p. 34.
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peace; Ibidem, p. 35.
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present also were peace apostles such as Passy and Henry Richard84. Visschers
did not live to see the fruit of this project as he died several months later in 187485.
In a sense Auguste Visschers represented a missing link between the mid-19th
century peace movement and the Institut of 1873. The notion that the peace movement in the 1840s to 1860s was radically activist and politically suspect ignored
the diversity within this movement. Albéric Rolin’s invective was pointed to a different organisation than Passy’s. The peace activism of Visschers and Passy was
moderate and pragmatic and focused intensely on the gradual reform of international public law. This was not the career of a utopian dreamer, but of a coolheaded lawyer and bureaucrat deeply enmeshed in the offices of state who desired
small and incremental legal change in society. To him the Institut would have constituted but a more specialised continuation of what he had been doing all his life.

5. THE BRUSSELS PEACE CONFERENCE OF 1848
In September 1848 Auguste Visschers presided over the second conference
of the Amis de la Paix universelle with the assistance of four national secretaries: Elihu Burritt (United States), William Ewart (Britain), Francisque Bouvet
(France), and Joachim Willem Suringar (Netherlands)86. The event was formally
opened on 20 September at the stately Salle de la Société de la Grande Harmonie,
“decorated for the occasion with great splendour and taste”87. Behind Visscher’s
desk stood an allegorical statue representing the arts, the sciences, agriculture and
commerce88. Flowery garlands and the national flags of Belgium, Britain, France,
the United States, Germany and Italy were draped across the walls. Among these
two plain white flags stood out: on these was inscribed in gold letters “The London Peace Society” and “The American Peace Societies”89. These banners represented the transnational character of the conference, although it was really mostly
an Anglo-Belgian affair: 158 British and Americans (only two Americans were
delegates who actually spoke) and some 170 Belgians (again only the speakers are
known) attended it; other nationalities remained absent or very small in number90.
W. H. van der Linden, The International Peace Movement…, p. 924.
Notice sur la Vie…, p. 11.
86
The Peace Conference at Brussels…, p. 4.
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L’Indépendance Belge, 21 September 1848, p. 7.
88
Congrès des Amis de la Paix universelle…, p. 1.
89
The Peace Conference at Brussels…, p. 3.
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The various delegations included catholic priests and protestant ministers, journalists and economists, and, most importantly, a striking number of lawyers and
jurists.
The resolutions proposed, discussed and accepted at the conference were
fourfold and would return in later conferences: the inhumanity of war, arbitration, a congress of nations and the codification of international law, and general
disarmament. For the sake of brevity I shall only highlight some of the discussion
involving the middle two resolutions.
Arbitration stood at the forefront of the entire mainstream peace movement of
the 19th century and would achieve its greatest success at the tail-end of the century with the establishment of the Permanent Court of Arbitration at the Hague
Peace Conference of 189991. What was proposed in 1848 was the “utility and
necessity of the adoption, by all Governments, of an Arbitration clause in all international treaties, by which question of dispute which may arise, and which might
issue in an appeal to the sword, shall be settled by mediation”92. The discussion
commenced with the reading aloud of an essay by William Stokes (1802-1882)
of the London Peace Society. Though written by a Baptist minister, Christian
charity was only mentioned in the most general of terms whilst the main thrust
of his argument was overtly juridical in nature. According to Stokes a Congress
of Nations would only come about as “the result of the frequent application of the
principle of arbitration”93. This new practice would convince governments that
“a better law” was possible, whose influence would be “strengthened in proportion to the number of its decisions in national disputes”94. This would be the best
preliminary to “habituating governments and communities on the principles on
which the Congress will be founded”95.
Another letter to be read was one by Richard Cobden (1804-1865), the hero of
the free trade movement who was largely responsible for the repeal of the Corn
Laws some years earlier and who was absent96. Cobden dissented from the text
of the proposed resolution; he considered it more prudent that separate treaties
were entered “with the express purpose of binding the contracting nations to submit their future quarrels to the decision of arbitrators”97. His suggestion was not
man, of which there were few to begin with. W. H. van der Linden, The International Peace Movement…, p. 327.
91
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reflected in the eventual resolution that was voted, which stuck to clauses in individual treaties98. Armand-Adolphe Roussel (1809-1875), a Belgian law professor
at the Free University of Brussels, meanwhile emphasised that arbitration was
“the law of civilised humanity”, and drew comparisons with the good Abbé de
Saint-Pierre’s project for perpetual peace99. The most critical voice of all, however, was that of Ramon de la Sagra (1798-1871) who denied the enforceability of
arbitral judgments without an ultimate possible resort to armed force100.
The second resolution detailed a proposed Congress of Nations, “the object
of which shall be to form an international code”101. An introductory treatise was
read, this one by Elihu Burritt (1810-1879), the American learned blacksmithturned-peace apostle who was instrumental in organizing the Brussels conference102. He strongly stressed the imperfection of the contemporary law of nations:
“We have, in truth, no such law; and what passes under the name is of recent
origin, and insufficient authority”103. It was “not recognized at all in ancient Rome
or Greece”, “little known in Christendom till after the Reformation”, and “owed
more to Grotius than to all other writers put together”, who himself found it “a
chaos of clashing precedents and principles”. The law of nations, as it existed in
1848, according to Burritt was “the work, not of legislators, but of scholars”, that
owed its authority solely to “the deference spontaneously paid to the genius, wisdom and erudition of its compilers”. In short, it was “not law, but argument”104.
Yet Burritt was no radical. “We do not necessarily ask for any serious innovation upon the established usages and acknowledged principles”. What he did wish
as a committed democrat was that it should “acquire the authority which the suffrage of nations can only give to it through the solemn form of legislation”, and
this desired legislation could “not be secured, in this constitutional age, without
an International Legislature”. He then went into some detail into the composition and procedures of this constitutional Congress, which would subsequently
adopt a Code and institute a permanent High Court of Nations that should judge
according to said code, which would constitute “the common law of the people”,
the “sublimest manifestation of the public mind that can be achieved by the representative principle”105. Who should have the honour of participating in this
Congrès des Amis de la Paix universelle…, p. 28.
Ibidem, p. 31.
100
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project? Burritt knew who would certainly not be qualified: “it cannot be the
place for the ambitious politician, the factious diplomat or reckless demagogue”.
Instead it should be “a chosen body of wise and learned men”, enlightened by the
“experience of the past and the lofty principles of the present age”. Who did he
have in mind specifically? He suggested for each nation “two profound statesmen, or jurists”106.
The above words read almost verbatim as the statement of principles published by Rolin-Jaequemyns in the Revue de droit international in 1869 which
led him to establish the Institut four years later. Legal argumentations such as
these lay at the heart of the most principal discussions of the conference in Brussels. The recurrence of these and similar themes in succeeding conferences belie
to a great extent the allegations of Albéric Rolin at the start of the 20th century
that the early peace movement lacked focus and was devoid of any real sense of
legal pragmatism. Many of the apostles of peace in attendance had enjoyed a legal
education or were otherwise juridically literate and employed the shared language
of legal reasoning to transgress the national, cultural, political, and linguistical
barriers between them.

6. CONCLUSION
When Lord Byron began his masterpiece Don Juan in the Summer of 1818
he arguably embodied the height of the Romantic spirit which captivated European culture at the time. Yet Byron was but one exponent of a larger movement
which included previous generations of poets such as Coleridge and Blake107. The
same was true for the romantic sensibility which constituted one half of the legal
conscience expressed by Gustave Rolin-Jaequemyns in 1869 and identified by
Koskenniemi more than a century later as a critical element in the birth of international public law as an autonomous scientific discipline. A belief that international law could be modified to advance peaceful interactions amongst states
was equally present at earlier reformist societies such as the peace societies of the
1840s and 1850s. Contrary to belief however these peace advocates also possessed
to a substantial degree the other half of Rolin’s conscience; they were rationalists
who routinely employed legal modes of reasoning to promote specific legalistic
objectives such as mandatory arbitration, the codification of international law or
the desirability of a permanent international judiciary organ. The peace friends
Ibidem, p. 26.
J. Stillinger, D. S. Lynch, The Romantic Period, (in:) S. Greenblatt (ed.), Norton Anthology
of English Literature, London 2006, p. 669.
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who organized the transnational conference of Brussels in 1848 were no credulous idealists like their artistic counterparts may have been, but moderate and
restrained men like Auguste Visschers who were to a substantial degree wellversed in legal culture and who used this shared legal language to communicate
their conviction that, indeed, “a better law” was possible.
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Summary
The rise of modern international law as an autonomous scientific discipline in the
early 1870s can be considered the culmination of multiple legal and extra-legal processes
which trace their origins back to much earlier in the century. Several decades before the
founders of the Institut de Droit International declared themselves the “legal conscience
of the civilized world”, other societal groups had already expressed profound disaffection
with the existing law of nations, which they viewed as inherently insufficient to guarantee
lasting stability amongst civilized states. The conferences of the “Friends of Peace”, held
between 1843 and 1851 in several European cities, featured many jurists who routinely
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employed legal modes of reasoning to communicate and advance legalistic objectives
such as mandatory international adjudication and the codification of international law.
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NORMS AND LEGAL PRACTICE IN ANCIENT EGYPT:
A CASE STUDY OF IRRIGATION SYSTEM MANAGEMENT

The prosperity of Egyptian civilization has depended on the efficient use
of water deriving from the Nile throughout its recorded history1. Despite the
importance of water and irrigation in ancient Egypt, very little is known of its
water regulations2. The only known legal source containing legal norms related
directly to the maintenance of canals that has been preserved till our times is
a section of the Dikaiomata (P. Hal. 1)3 – the only extant collection of Alexandrian legal regulations and procedures from Ptolemaic times4, a fragment
of which deals with the construction and improvement of irrigation canals in the
surrounding countryside. However, it does not seem to correspond exactly to the
legal practice that has been in use in Ptolemaic Egypt. How water regulations
looked like in practice can therefore only be observed by means of practice documents, i.e. papyri from Lagid’s ruling. These documents of legal practice and their
similarities and differences to the legal norms included in the Dikaiomata will be
the subject of this article.
The Dikaiomata provided legal maxims and instructions for the lawyers in
form of juridical pronuncements and royal ordinances. It apparently constituted
the legal text called upon to support one side, and it ranges over a number of subjects in the extracts, i.a. false witnesses, drunkenness and quarrels, protection of
On this subject see: K. W. Butzer, Early Hydraulic Civilization in Egypt: A Study in Cultural Ecology, Chicago 1976; W. Schenkel, Die Bewässerungsrevolution im Alten Ägypten, Mainz
1978; E. Eidesfelder, Zur Frage der Bewässerung in pharaonischen Ägypten, „ZÄS” 1977, issue
106, pp. 37-51; J.G. Manning, Irrigation et état en Égypte antique, „Annales” 2002, issue 57.3,
pp. 611-623.
2
K. W. Butzer, Early Hydraulic Civilization…, p. 16.
3
F. Blass, W. Dittenberg, Dikaiomata: Auszüge aus alexandrinischen Gesetzen und Verordnungen in einem Papyrus des Philologischen Seminars der Universität Halle (Pap.Hal. 1) mit
einem Anhang weiterer Papyri derselben Sammlung, Berlin 1913. Cited as P. Hal. 1.
4
F. Blass, W. Dittenberg, P. Hal. 1, pp. 37-38; R.S. Bagnall, P. Derow, The Hellenistic
Period: Historical Sources in Translation, Oxford 2004, p. 206.
1
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Alexandrians against slavery etc.5. It is dated to the 3rd century BC6. The passage
that interests us is included in lines 106-114.
[Cutting and cleaning] of canals. If anyone wishes to cut a new canal or to dig up
an old one - - - - - - to the neighbors of the land and each shall contribute a share towards the e[xpenses, and he shall cast up] half of the excavated [earth] on each side.
If anyone does not wish to contribute, the person cutting the canal or digging it up
shall cast up [the earth] for his side onto the land of whichever one is willing, and if
successful in a suit he shall exact twice [the expense].
If canal on someone’s own land [is chocked, they shall] contribute to him for
the cleaning the canal - - - each according to his share, and anyone who does not
contribute shall be [liable to the person doing the cleaning] for thrice the expense if
he is defeated in a suit7.

The quoted fragment of the Dikaiomata focused on digging and cleaning of
ἡ τάφρος, and therefore a ditch or an irrigation canal8. The regulations contained
therein, would not be applied within the limits of the city itself, but in the Alexandrian countryside – chora9, where an extensive irrigation system existed10, in
connection to which certain obligations related to maintenance were imposed on
the owners of neighboring land11.
In this passage, two separate regulations can be distinguished: the first (ll.
107-111) concerning τέμνω – exercise/making12 and ἀνάγω – renewal13 of canals
constituting boundaries between the plots (as evidenced by the fact that the
land from excavations was thrown equally into the plots of land on both sides
of the canal14), and the second (ll. 111-114) referring to the cleaning of canals
(ἀνακάθαρσις – clean)15.

5
F. Blass, W. Dittenberg, P. Hal. 1, p. 26; R.S. Bagnall, P. Derow, The Hellenistic Period…,
p. 206.
6
F. Blass, W. Dittenberg, P. Hal. 1, pp. 37-38; R.S. Bagnall, P. Derow, The Hellenistic
Period…, p. 206.
7
Translation quoted after R.S. Bagnall, P. Derow, The Hellenistic Period…, pp. 207-208,
with the changes by the author.
8
P. Chantraine, Dictionnaire étymologique de la langue grecque: Histoire des mots, Paris
1968-1980, s.v θάπτω.
9
About Alexandrian chora see A. Jähne, Die Άλεξανδρέων χώρα, „Klio” 1981, issue 63,
pp. 63-103.
10
F. Blass, W. Dittenberg, P. Hal. 1, pp. 73-74; J. Partsch, Die alexandrinischen Dikaiomata,
„AfP” 1913, issue 6, pp. 52-53; A. Jähne, Die Άλεξανδρέων χώρα…, pp. 86, 94.
11
F. Blass, W. Dittenberg, P. Hal. 1, p. 74; J. Partsch, Die alexandrinischen…, p. 52.
12
WB II s.v.; LSJ s.v.
13
WB I s.v.; LSJ s.v.
14
J. Partsch, Die alexandrinischen…, p. 53; J. Vélissaropoulos-Karakostas, Alexandrinoi
nomoi: politikē autonomia kai nomikē autoteleia tēs ptolemaikēs Alexandreias, Athena 1981, p. 92.
15
WB I s.v. – „Reinigung”; LSJ s.v. – „clearing away, cleaning”.
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In the first case, when someone wanted to make a new canal or renew an
old one, he had to make an agreement with the neighbors, but the text does not
contain a detailed information on how they should proceed. The publishers suggest that in the lacuna in l. 108 there was a verb used for the official notifications
– ἀπαγγέλλω, ἐπαγγέλλω – „to say, inform, notify”16. It would mean „the need
to inform” other neighbors about the work on the canals17. However, as Partsch
rightly pointed out18, it seems doubtful that only one person could impose on
their neighbors the obligation to perform the canal. He suggests, therefore, that
the word συναλλαττέσθω could be found here, i.e. „ally, agree, enter into agreements”, indicating that the person with initiative had to agree to carry out such an
undertaking with the neighbors19.
It can be assumed that creating a new canal required the agreement of the
majority of farmers whose lands it was to cross and who would benefit from the
work carried out and who was obliged to bear costs related to them20. P. Hal.
1 shows that each of the neighbors had to participate in expenses incurred to carry
out the work. The type of costs and the way they were divided had to be determined in some way, but it was not described in the Dikaiomata. The publishers
suggested, as the most natural according to them, the distribution in which the
share of each of the neighbors was determined proportionally to the length of the
border of their plot along the canal21. The second probable way of sharing costs
between neighbors was the distribution proportional to the area of land cultivated
by individual farmers.
If someone refused to participate in works on the canals, and yet they were
carried out, it was possible to apply certain legal measures against them22. First of
all, it was possible to drop all the excavated soil onto a chosen side, either onto the
bank of people carrying works or not participating in them, without having to split
it in half. In addition, it was possible to bring a lawsuit against a person or persons
not participating in the canal’s making and if it was won, the defendant was obliged
to pay double the amount of the expenses23. In this way, the person who refused
to cooperate in carrying out works on the irrigation system, but at the same time
benefited from their performance, was forced to participate in the costs.
WB I s.v. – „melden, Bericht erfassen”; LSJ s.v.
F. Blass, W. Dittenberg, P. Hal. 1, p. 74.
18
J. Partsch, Die alexandrinischen…, p. 53.
19
WB II s.v.– „vereinbaren, Bereinbarung treffen”; LSJ s.v.
20
J. Partsch, Die alexandrinischen…, p. 53.
21
F. Blass, W. Dittenberg, P. Hal. 1, p. 74.
22
B. Anagnostou-Canas, Litiges en rapport avec l’eau dans l’Égypte ptolémaïque, (in:)
I. Andorlini, G. Bastianini, M. Manfredi, G. Menci (eds.), Atti del XXII Congresso Internazionale
di Papirologia, Firenze, 23-29 agosto 1998 I, Firenze 2001, p. 48.
23
F. Blass, W. Dittenberg, P. Hal. 1, p. 75.
16
17
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The second part of the discussed fragment of the Dikaiomata, i.e. lines 111115, concerned cleaning the canals, which included all kinds of activities such as
removing mud, soil or plants harmful to the canals. Failing to participate in this
type of work resulted in a need to pay triple costs per person if the lawsuit was
lost. This increased responsibility in case of cleaning a channel can be explained,
according to the editors, by the community’s greater interest in maintaining existing canals than in the performance of new ones24.
Lines 106-114 of the Dikaiomata clearly pointed to the duties of neighbors
concerning the performance and maintenance of the irrigation network and the
need for their cooperation in this area. They were the beneficiaries of its existence, and therefore they had to bear the related burdens. Its maintenance and
extension was therefore regulated by the legal provisions existing in the interest of
the whole community, not only of individual farmers, and the control and supervision over the performance of duties by the neighbors was exercised by the court
officials when any landowner failed to participate in the work 25.
This fragment of the Dikaiomata is not known from any other source, but the
publishers suggest that it most probably came, as well as the earlier lines regarding
spacing from the neighboring area in case of works (ll. 79-105), from πολιτικὸς
νόμος – Alexandria city law or some fragment of it, which could be entitled e.g.
τοῦ π [ερὶ τάφρων νόμου] – „from the law on ditches or canals”26. The regulations
included here have, according to the majority of authors, a Greek origin27. Perhaps
they were modeled on the Athenian law, as the fragment of Acta Alexandrinorum
indicated the identity of the laws of Alexandria and Athens28, but it is not sure.
Wolff admits the possibility that the Athenian law applied in Alexandria but tends
to see here a mix of Greek laws coming from different locations of the Greek
world rather than specifically from Athens29. As to the other conclusions, scholars
F. Blass, W. Dittenberg, P. Hal. 1, pp. 75-76; Partsch, Die alexandrinischen…, p. 53.
A. Jähne, Die Άλεξανδρέων χώρα…, p. 94; J. Vélissaropoulos-Karakostas, Alexandrinoi
nomoi…, p. 89.
26
F. Blass, W. Dittenberg, P. Hal. 1, pp. 66, 73. However, Partsch pointed out that is not
certain. According to him, these regulations may have been drawn not from politikos nomos, but
from some law concerning arable land, because they referred to situations not occurring mainly
in the city (J. Partsch, Die alexandrinischen…, p. 53). Vélissaropoulos-Karakostas completes this
line precisely as τοῦ π [ολιτικοῦ νόμου (J. Vélissaropoulos-Karakostas, Alexandrinoi nomoi…,
pp. 85-93).
27
J. Mélèze Modrzejewski, Loi et coutume dans l’Égypte grecque et romaine (JJurPap
Supplement XXI), Warszawa 2014, pp. 185-186; J. Vélissaropoulos-Karakostas, Alexandrinoi
nomoi…, p. 89.
28
P. Oxy. XVIII 2177, 12-15 (3rd century AD, Oxyrhynchos); J. Mélèze Modrzejewski, Loi
et coutume…, p. 135.
29
H. J. Wolff, Das Recht der griechischen Papyri Ägyptens in der Zeit der Ptolemäer und
des Prinzipats I. Bedingungen und Triebkräfte der Rechtsentwicklung, München 2002, pp. 64-67.
24
25
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inferred that the law contained in the Dikaiomata is not entirely that of Athens,
as far as we know the law of this city through the present documentation. Thus
it cannot be precluded that there might be some influences of laws pertaining to
a city in Asia Minor or to a Greek island that are still unknown to us30.
In the sources of the Greek law preserved until our times we do not find
regulations identical to those contained in the Dikaiomata, but certain parallels
to them are shown in the fragment of Plato’s Laws (Plat., Laws VIII 844 c-d).
Although it concerned rainwater, appropriate for the Greek climate, it also provided the need for cooperation between neighbors in the use of water, and in case
of disagreement, stipulated the intervention of the officials who indicated everyone what to do31.
In the interpretation of Dikaiomata, seeing in it the application of the Greek
law, scholars were apparently leaving aside any impact whatsoever of the
autochtonous institutions that latently descended from the Pharaonic civilization32. This, however, seems not to be the case in the fragment of the Dikaiomata
related to the canals. The Greek, and not Egyptian, origins of the discussed fragment of the Alexandrian legislation are suggested by the terminology used in
P. Hal. 1, describing elements of the irrigation system, which is much more in
line with the language of classical Greek authors than those of the Greek papyri
from Egypt33. Furthermore, although in theory law might be changed as an adaptation to the local conditions, regulations concerning the soil ejection deny this
A. Schafik, New Light on the katagraphe and its Pharaonic Background, (in:) T. Gagos,
A. Hyatt (eds.), Proceedings of the Twenty-Fifth International Congress of Papyrology Ann Arbor,
July 29-August 4, 2007, Ann Arbor 2010, p. 13.
31
J. Partsch, Die alexandrinischen…, pp. 52-53; E. Klingenberg, Platons νόμοι γεωργικοί
und das positive griechische Recht, Berlin 1976, pp. 85-93; F.Blass, W. Dittenberg, P. Hal. 1, p. 74.
32
A. Schafik, New Light…, p. 13.
33
The term used in P. Hal. 1 for the canal was ἡ τάφρος, the meaning of which has already
been discussed (see above). It often occurred in the Iliad and other classic Greek authors, such
as Polybius, usually in the general sense of the pit, ditch, moat or trench, appearing also in the
military context. However, it is certified only in five papyrus documents, all dated to the 3rd and
2nd centuries BC: P. Alex. 4, 8 (3 century BC, Arsinoites); P. Iand. Zen. 68, 9 (mid-3rd century
BC, Philadelphia); PSI VI 595.5 (mid-3rd century BC, Philadelphia); BGU VI 1216, 19 (110 BC,
Memphis); P. Köln IV 186, 4-5 (2 century BC, ?).
In Dikaiomata, therefore, there is a very general term, commonly used in Greece for the designation of canals, but essentially unaccepted in Egypt. In Greek papyrus, differently, elaborated
terminology was used to describe particular types of channels. It was first collected and developed
by A. Calderini, see A. Calderini, Ricerche sul regime delle acque nell’Egitto Greco-Romano.
I - introduzione, „Aegyptus” 1920, issue 1, pp. 37-62, and above all pp. 41-65). Later, this problem
was addressed by J. Krüger, see J. Krüger, Terminologies der künstlichen Wasserläufe in den Papyri des griechischen-römischen Ägypten, „MBAH” 1991, issue 10.2, pp. 18-27. The most extensive work on this subject is the publication of D. Bonneau, see D. Bonneau, Le régime administratif
de l’eau du Nil dans l’ Egypte Grècque, Romaine et Byzantine, Leiden 1993, pp. 5-32.
30
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possibility, as they do not fit the Egyptian reality. The construction of embankments was a vital question in Egypt, and for this purpose soil taken from canals
was used. It was natural that the earth was divided in equal proportions between
the two sides, as is stated also in the Dikaiomata. However, as a punishment for
failing to cooperate in the canal’s making, only throwing the earth on the side of
neighbors participating in works would make sense, as more soil meant bigger
protection and at the same time huge problem for a person not participating in the
works, as their fields would be flooded with water from the Nile and all the cultivations would be lost. On the contrary, throwing the whole soil onto the side of
a person not participating in the canal’s making, in case of Egypt would not have
any sense, as it would be a benefit for the not participating person. Taking all that
into consideration it should be assumed that the regulations contained in P. Hal.
1 regarding the irrigation system management had other than Egyptian origins.
Were rules contained in the Dikaiomata really applied in practice in the
countryside of Alexandria? Because of the very low number of papyri deriving
from Alexandria and its surroundings34, we do not have any document clearly
certifying their application. However, Jähne indicated that in the papyrus BGU
IV 1121=Sel. Pap. I 41 (5 BC, Alexandria), a land lease contract for papyrus
marsh, the tenants were supposed to clean out the canals (ll. 24-26):
(…) and the river and the cross canals on their land they shall fill in and excavate and
reshape and render navigable, just as they received them, at their own expense35.

The author adds that the earth should be thrown on both banks of the canals36,
but nothing in the text clearly indicates it, as it only refers to their proper maintenance without specifying any details. It is, therefore, difficult to say whether the
performance of these duties was based on the observance of the law given in the
Dikaiomata.
We do not find any clear confirmation of application of the Dikaiomata rules
in practice in the documents deriving from Alexandria and its surroundings. Can
we therefore find some confirmation of their application in the papyri from the
other parts of Egypt? Such attempt might seem controversial. However, we need

Already in the 3rd century BC the term most often used for a channel in Egypt was διῶρυξ. It
was applied to the canals of Egypt in Greek in all epochs, even before the conquest of the country
by Alexander the Great (see, for example, Hdt II 124, II 127). D. Bonneau, Le régime administratif…, pp. 13-18.
34
J. Mélèze Modrzejewski, Loi et coutume…, p. 102.
35
Translation quoted after A.S. Hunt, C.C. Edgar , Select Papyri I. Private Affairs, London,
Cambridge 1932, p. 127.
36
A. Jähne, Die Άλεξανδρέων χώρα…, p. 93.
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to remember that everywhere in Egypt analogical irrigation system existed, and
Alexandria was not an exception37.
Ancient Alexandria was located on the northwestern edge of the Nile Delta.
The main canal in this part of the Delta was the Canopic Branch of the Nile,
which at the head of the Delta splits into two routes, the main one continuing
to Canopus where it discharged, while the secondary route forming what was
known as the Schedia Canal, also known as the Alexandria Canal, which flowed
towards Alexandria in the north-west. As it approached Alexandria, the Schedia
Canal bifurcated into two branches at the Alexandrian suburb of Eleusis. The
first branch turned towards the north-east leading to Canopus, east of Alexandria,
while the other branch continued south of Alexandria and along the lake Mareotis’ northern shore, until it flowed out into the western harbour. Those canals were
subsequently divided into smaller and smaller canals irrigating the flood pools
limited by the embankments38.
The area around Alexandria was obviously not unique in terms of existence
of an extensive irrigation system39. The riches of Egypt, its land and its crops
depended everywhere on the irrigation, therefore the issue of making and maintaining canals was very important everywhere40. This is why it is worth investigating whether confirmations for neighbors’ involvement in the maintenance of
canals and embankments originate from other parts of the country, as there are
no reasons to believe that irrigation system near Alexandria differed in any significant way from other parts of Egypt, also in terms of the system management.
How this system worked during the Ptolemaic period can be seen in Faiyum
Oasis. The oasis became the scene of a great project for land reclamation and
colonization under Ptolemy II Philadelphus (284–246 BC) and his son and successor Ptolemy III Euergetes (246–221 BC). The task involved the drainage of the
marshland, the clearing out of bushes, reeds, and other swamp vegetation, and
construction of main and subsidiary irrigation canals to carry the water of the
Bahr Yusef to supply the needs of cultivation. The whole scheme of irrigation was
directed by the Greek engineers of the government, but was native in its nature41.
The principal elements of the Ptolemaic irrigation system included the
embankment at the entrance to the depression, the construction of main and subIbidem, p. 94.
E. Khalil, The Sea, the River and the Lake: All the Waterways Lead to Alexandria, „Bolletino di Archeologia on Line” 2010, issue 1, pp. 33-34, 38, http://www.bollettinodiarcheologiaonline.beniculturali.it/documenti/generale/5_Khalil_paper.pdf (visited October 26, 2018).
39
A. Jähne, Die Άλεξανδρέων χώρα…, p. 94.
40
A.E.R. Boak, Notes on canal and dike work in Roman Egypt, „Aegyptus” 1926, issue 7,
p. 218.
41
A.E.R. Boak, Irrigation and population in the Faiyûm, the garden of Egypt, „Geographical
Review” 1926, issue 16.3, p. 370.
37

38
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sidiary irrigation supply canals, the basins limited by the embankments, and the
drainage of excess water into Lake Qarun, in the northern part of the depression42.
The same elements, e.g. the canals and embankments, were also the elements of
the irrigation system elsewhere in Egypt43.
Despite the basic importance of the irrigation system for the life of Egypt and
its economy, also in Faiyum Oasis, we have only one text indicating indirectly
the involvement of the neighbors in the maintenance of irrigation system there.
It is SB XVIII 1373544 – a petition from the Arsinoite nome dated to the second
century BC:
To Teos, a komogrammateus of the village of Attinou Isieion from Protomachos, son
of Protomachos, one of the catoecic cavalrymen. It has been a habit for a long time
that (those) who have kleros and other lands near the canal leading from Attinou
Isieion, which is a reservoir, dig the earth from the channel onto the embankments, so
that the land is not flooded. Therefore, I submit (petition), so that you command the
farmers and landowners, to dig up the canals and strengthen the canal embankments
before the inflow of water, or to help us when my land is flooded. In case the farmer
and me would be responsible for flood of (plots), (please) that a copy of the petition be
included in the register. It happened that I submitted petitions regarding these things
to the strategos and basilikos grammateus. Farewell45.

In this petition, Protomachos asked the village writer (komogrammateus) to
call on local farmers to carry out their duties related to the works on the irrigation
system. If they did not come, he was asking for help in the event of flooding the
area. He did not specify exactly what support he would expect, but perhaps he
meant the co-financing by the neighbors of the burden that had to be paid from
land, i.e., for example, a rent or taxes due to the state, as well as the renewal of the
embankments.
SB XVIII 13735 is not fully clear due to the lack of analogy, rare vocabulary,
and quite an unusual form compared to the other petitions known to us. However, there is an explicit information in it about the need to carry out works on
the canals by people whose plots lay along them46, and therefore closer or further
neighbors. These works included two types of activities – firstly excavating the
earth, and thus making and cleaning of canals, and secondly strengthening of the
canal’s embankments.
42
Y. Rapoport, I. Shahar , Irrigation in the Medieval Islamic Fayyum: Local Control in
a Large-Scale Hydraulic System, „JESHO” 2012, issue 55.1, p. 2.
43
J. Barois, Irrigation in Egypt, Washington 1889, p. 22.
44
L. Criscuolo, Petizione di un cleruco al comogrammateo, (in:) S. F. Bondi (ed.), Studi in
onore di Edda Bresciani, Pisa 1985, pp. 127-133.
45
Translation by the author.
46
The term used to describe them was the verb ὑπόκειμαι (II 5-6: τοὺς ὑποκειμένους
κλήρους καὶ τὰς ἄλλας γᾶς), which means lying nearby (LSJ s.v.), in this case near the canal.
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This is in line with the general picture of the duties falling within the scope of
the work on the canals in the Ptolemaic Egypt, which included: cutting down the
bushes and other vegetation growing on the embankments, removing the accumulation of mud, grass and reeds from the bed of the channel, strengthening
the embankment by filling up the cuts so that the dykes will retain their original
thickness and strength47. In the event of failure to do so, any weakness could
cause the water to overflow or break in at one of the weak points of the embankments and flooding the fields below the canal level48, which Protomachos points
in his petition.
According to Hengstel, the actions indicated in this document corresponded
to the obligations resulting from P. Hal. 1. He emphasized, however, that this convergence was rather the result of natural participation in the creation and maintenance of an extensive irrigation system by people using it, rather than the direct
application of the rules provided in the Dikaiomata49.
I agree with this interpretation. It is supported by the fact that the procedure
applicable in a situation where farmers did not perform their duties was different
in both documents. According to the provisions of the Dikaiomata, in such a case
it was possible to proceed with works without the participation of all neighbors,
and the one who wrongly refused to do so was sued for a refund of the costs. It
appears from SB XVIII 13735 that in a situation when problems arose in the execution of works it was necessary to ask the appropriate officials to call on farmers
to fulfill their obligations. This corresponded much more to the Egyptian reality,
in which, due to the irrigation of fields with use of pools constituting a system of
connected vessels, the inhabitants of Egypt could not independently decide on the
execution of works on canals and dams, and they were managed and controlled
by the state50.
So, according to the lines 106-114 of the Dikaiomata, the decision to carry out
the irrigation works belonged to the neighbors themselves, took place without the
participation of the authorities, and the refusing person was not forced to carry
them out, but only later in the court the part attributable to him was claimed,
A.J.R. Boak, Notes on canal…, p. 218; D. Bonneau, La crue du Nil, divinité égyptienne,
à travers mille ans d’histoire (332 av.-641 ap. J.-C.), d’après les auteurs grecs et latins et les documents des époques ptolémaïque, romaine et byzantine, Paris 1964, pp. 53-55.
48
A.E.R. Boak, Notes on canal…, p. 218.
49
J. Hengstl, ‘Wasser’ in den Urkunden des griechisch-römischen Ägypten, (in:) B. Menu
(ed.), Les problèmes institutionnels de l’eau en Égypte ancienne et dans l’Antiquité méditerranéenne, Cairo 1994, p. 226.
50
D. Bonneau, Usage et usages de l’eau dans l’Égypte ptolémaïque et romaine, (in:)
B. Menu (ed.), Les problèmes institutionnels de l’eau en Égypte ancienne et dans l’Antiquité
méditerranéenne, Cairo 1994, p. 49; P.J. Sijpesteijn, Penthemeros-Certificates in Graeco-Roman
Egypt, Leiden 1964, pp. 18-19.
47
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while the intervention of the officials provided in a situation when the owners of
areas located along the canals did not perform their duties is visible in SB XVIII
13735. This was to force them to do so.
In addition, the duties set out in SB XVII 13735, which concentrated, just like
in the Dikaiomata, on the works on irrigation systems, were based on the old custom evoked by Petesuchos (l. 4-5: ὄντος ἐθισμοῦ ἔτι ἄνωθεν). Therefore, it seems
that the regulations from line 106-114 of P. Hal. 1, might be applied in the Alexandria area, but even that is doubtful, due to the existence of an old and established
Egyptian custom in connection with irrigation system, shaped throughout history
and growing out of local needs, so there was basically no need to replace it with
new regulations. After the conquest of Egypt by Alexander the Great, the organization of irrigation was still native and remained so at the basic level of works on
the canals and dams, and the Greeks basically did not show any interest in making
changes in this area51.
Generally, therefore, in Pharaonic Egypt, as well as later in Ptolemaic and
Roman times, the preservation of main canals was a shared responsibility of
all farmers, because it was in the interest of the entire community to maintain
the irrigation system in the right condition. It was implemented through annual
forced labor on the embankments and dams52, which lasted from April to May,
when the Nile was at the lowest level. At this stage, the whole country was united
in efforts to prepare for the flooding – farmers were working on the irrigation
system, and the authorities watched over their proper organization53. On the contrary, in Greece irrigation was practiced on very small scale because of natural
conditions. Probably because of that Greeks, who conquered Egypt, left irrigation
management to the indigenous population and their practical competence54.
There are few documents from the period of the Lagid’s rule that allow the
reproduction of activities related to the irrigation system management. It appears
that public geometers determined the necessary number of ναύβια55, which had
to be dug from the canals and divided it between several villages according to
their size. Then κωμογραμματεύς organized the distribution of work between
51
D. Bonneau, L’Égypte dans l’histoire de l’irrigation antique: de l’époque hellénistique
à l’époque arabe, (in:) L. Criscuolo, G. Geraci (eds.), Egitto e storia antica dall’ellenismo all’età
araba: Bilancio di un colloquio internazionale. Bologna, 31.8-2.9.1987, Bologna 1989, pp. 302303.
52
R.J. Forbes, Studies in Ancient Technology II. Irrigation and Drainage, Power [Waterand Windmills], Land Transport and Road Building. The Coming of Camel, Leiden 1993, p. 27.
53
D. Bonneau, Le cycle du Nil: aspects administratifs à l’époque gréco-romaine, „BSFE”
1991, issue 120, pp. 18-19.
54
D. Bonneau, L’Égypte dans l’histoire…, pp. 303-304.
55
Naubion – it is the cubic unit regularly employed in receipts for measuring the amount
of Nile sediment taken out of the canals. D. Bonneau, Le régime administratif…, pp. 131-132;
P.J. Sijpesteijn, Penthemeros-Certificates…, pp. 18-22.
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individuals56. Each of the inhabitants of Egypt had to dig a certain number of
ναύβια from the sewers, which was related to the surface of the area he cultivated – the more land someone had, the more they had to dig it out. It is logical to
assume that those works were performed by the workers on the canals bordering
their land or those running through it57.
We were there in a front of forced labour (corvée) upon the dykes and canals,
common in Egypt through its history. The life of the country did indeed depend
upon the proper distribution and control of the Nile-water, and the Ptolemaic government had no scruple in calling up the native population to do any work necessary in order to make the country give its full agricultural return58.
Local farmers were then involved in the work on the embankments and dams,
but they did not decide on their own on regards, and their activities were coordinated and managed by officials. While cooperation between neighbors was
undoubtedly desirable in this respect, it remained always in the shadow of administrative regulations and probably that is why we find only scarce traces of it in
papyrus documentation. It was the officials who decided who, where and how
much work was supposed to do, so there was no one left with the freedom to
carry out works on his own. Also in a situation where someone did not perform
his duties related to maintaining the irrigation system, he was not forced by his
neighbors to do so, but the authorities were expected to intervene.
The system of works on canals and dams used in practice in Egypt was
therefore much more in line with the picture resulting from the Petesuchos petition (SB XVIII 13735), than the Dikaiomata. This suggests that the regulations
contained in lines 106-114 of P. Hal. 1, concerning the exercise and renewal of
canals, were, if at all, applied only in the area of the Alexandrian chora, but it
seems rather unlikely, as also the canals were there a part of bigger system, based
on the local and old Egyptian custom. This native Egyptian custom did not leave
farmers – hoes land was located within the floodplain basins – the freedom
which we see in the Dikaiomata passage regarding the exercise and maintenance
of canals. This greater independence provided by Greek law probably resulted
from the failure of such an extensive irrigation system in Greece, whereby farmers usually formed small agricultural communities that themselves regulated
their water use relations59.
Irrigation of fields using floodplains was very effective, but required absolute
discipline on the part of the state and farmers to ensure the proper functioning of
Ibidem, pp. 18-19.
D.W. Rathbone, Economic Rationalism and Rural Society in Third-Century AD Egypt: The
Heroninos Archive and the Appianus Estate, Cambridge 1991, p. 220; W. Willcocks, J.I. Craig,
Egyptian Irigation I, London 1913, p. 401.
58
R.J. Forbes, Studies in Ancient Technology…, p. 27.
59
E. Klingenberg, Platons…, s. 81.
56
57
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the system, including monitoring of the condition of shafts and canals, carrying
out works and immediate repairs in the event of sudden interruption or blockage.
Therefore, to ensure its proper operation and proper maintenance, cooperation
and coordination was needed at a higher level than neighborly relations. It was
not possible to keep the fields only by small communities of people living in the
surrounding areas. Therefore, the cooperation between neighbors was not a priority element in Egypt, reflected in the sources preserved to our times, although it
was probably desirable. For this reason, there is no place here for the solutions of
Greek origin, which does not correspond to Egyptian reality and specifics, as the
maintenance of the irrigation system was based on the old local custom.
Obviously we see certain similarities between the Dikaiomata and the rules
typical for Egyptian customs regarding the irrigation system management. Those
similarities, however, do not seem to be a result of any direct influence or the
transfer of rules from one law to another. They are the result of an analogous
response to the given circumstances, and therefore for similar needs. Everywhere
in the world, an irrigation system consists primarily of canals made by digging
up soil, which is also used to create embankments. The differences lie however in
who was responsible for organizing and carrying out works on irrigation system
and in this regard, there is a clear difference between the Dikaiomata and Egyptian practice.
In the Dikaiomata we can see how the legal norms, also in antiquity, could
differ from the practice and how they might have determined our understanding of the past. If the Dikaiomata would be preserved until our times without
documents of practice, then we would think that the reality looked like the one
presented in P. Hal. 1, which is not true, as we know thanks to the documents of
practice. It shows how the norms can visibly differ from legal practice and how
important is their comparison, not only in respect to the contemporary law, but
also to the ancient laws, which might be more complicated, because of the lack of
legal practice sources. Fortunately, in the case of Egypt, we have papyri that give
us such an opportunity.
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Summary
The prosperity of Egyptian civilization has depended on the efficient use of water
deriving from the Nile throughout its recorded history. Despite the importance of water
and irrigation in ancient Egypt, very little is known of its water regulations. The only
known legal source related directly to the maintenance of canals that has been preserved
is a section of the Dikaiomata – the Alexandrian city law dealing with the construction
and improvement of irrigation channels in the surrounding countryside. However, being
Greek in origin, it does not seem to correspond to the legal practice that has been in use in
Egypt since the earliest times. How water regulations looked like in practice can therefore
only be observed by means of practice documents, i.e. papyri from Ptolemaic period.
Such papyri recorded the law in action, both in relation to individuals as well as the whole
society in the context of water management. These documents and their similarities and
differences to the rules contained in Dikaiomata are the subject of the paper.
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LIVING WITH THE RULES: GENDER
AND THE RULE OF LAW IN HERODOTUS’ HISTORIES

INTRODUCTION
“At the heart of the concept of the rule of law is the idea that society is governed by law”1.
“I think Pindar was right to say in his poem that law is king of all”2.
In this article, I consider the ancient historian Herodotus’ concept of the rule
of law, and argue that he is committed, like Lord Reed, to the idea that society
is, or should be, governed by law. The rule of law is a fundamental principle in
the Histories, which Herodotus uses as part of his inquiry (historiē), to evaluate
as well as describe events and characters, to interrogate questions on justice, law
(nomos) and its role in a community (often reflect through the prism of gender),
and to show that everyone, whether tyrant or slave, male or female, Greek or nonGreek, should live with the rules.
I consider Herodotus’ model of the rule of law from a gender perspective,
and argue that it has three strands: it is an external coercive force, which acts
as a constraint on women as well as other subaltern groups, by excluding them
from legal and political institutions within which they have no agency or authority. However, the rule of law also operates as an agent of social cohesion, identity, and control within communities, in which women feature prominently as
actors, speakers, and figures of authority as well as voiceless victims of male
power. The rule of law in constructing, and at times contesting, communal rules,
and the ideology which underpins those rules, is an essential strand in Herodotus’ Histories. Finally, the rule of law in the Histories is a normative ideal which
applies to everyone, whatever their gender or status. The unequal position of
women, both institutionally and ideologically, means that men in power are often
shown to underestimate female capacity to make judgments, to act rationally or
1
2
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strategically, or to influence events; as a consequence they ignore the rules which
regulate their relationships with women and suffer accordingly.

CONTEMPORARY DEFINITIONS OF THE RULE OF LAW
Tamanaha asserts that the rule of law is a “major achievement deserving of
preservation and praise”, yet he acknowledges that it is difficult to define3.
Does it mean a commitment to democracy, social welfare, and universal human
rights (the “thick” definition) or is law the instrument of government, protecting individual rights, such as property, contract, privacy and autonomy, (the
“thin” definition)?4 As he points out, the “thick” definition becomes contested in
a legally pluralist world where global capitalism and liberal democratic norms can
clash with customary or religious norms, or local methods of dispute resolution.
The “thin” definition, however, can be used of a tyranny which uses state rules as
a means to oppress the populace, or to legitimise abuses of power5. Nevertheless,
Tamanaha argues that the ideology of the rule of law worldwide has a restraining
influence on those in power and we should promote the concept of the rule of law
as a means to prevent government tyranny, to prompt evaluative questions on necessary limits on government, and to interrogate whether law, in practice, achieves
the good of the community.

THE RULE OF LAW IN ANCIENT GREECE
These are questions which were asked in classical Athens, leading scholars to
draw parallels between ancient and modern concepts of the rule of law. Harris,
for example, argues that classical Athens conforms to modern as well as ancient
B. Tamanaha, On the Rule of Law: History, Politics, Theory, Cambridge 2004, pp. 3-4.
Ibidem, 91; Order in the Jungle, “The Economist” 15 March 2008, Vol. 386, issue 8571,
pp. 96 for definition of “thin” and “thick” formulations of the rule of law in an economic context,
in which development aid is conditional on a commitment to the rule of law.
5
B. Tamanaha, On the Rule of Law: History, Politics, Theory, Cambridge 2004 pp. 91-96;
B. Tamanaha, The Rule of Law and Legal Pluralism in Development, ,,Hague Journal on the Rule
of Law” 2011, issue 3, pp.1-17 on the rule of law and legal pluralism in development projects. In
his book on The Rule of Law, pp. 67, 84, Lord Bingham “roundly rejects” a “thin” definition and
regards respect for human rights and good governance as “inseparably linked”; “the rule of law
requires that the law afford adequate protection of fundamental human rights”.
3
4
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notions of the rule of law, to the extent that the law applied equally to all, all officials were accountable, all regulations were accessible, adjudicative procedures
were fair, and there was no punishment without trial. Indeed he states that „one
of the most important Greek values was the ideal of the rule of law” and he sets
out four key attributes of law, namely, that it is enforced by political authority, is
intended to have widespread or universal application, is prescriptive about conduct and contains a sanction6. Canevaro also argues that, in classical Athens, rules
which defined the requirements for enacting law, a system of due process, that is,
a trial system, and the use of oaths and rhetorical commentaries to enforce and
clarify the law, meet modern definitions of the rule of law7.
However, if we consider the rule of law from a gender perspective, there
is a huge gap between the modern “thick” definition and the ancient concept.
Harris has to concede that, in gender terms, Athenian women were not agents
in court proceedings, having to rely on male relatives to bring law suits on their
behalf 8. Legal and political rights were accorded to Athenian male citizens; there
was no concept of fundamental human rights, and nondiscrimination between
different groups, as the basis for the rule of law9. As Livingstone points out, the
underlying status quo in democratic Athens was gender-based and wealth-based
inequality10.
Moreover, Herodotus was writing about a wider world than democratic Athens; he interrogates the three political institutions of democracy, oligarchy and,
most significantly, tyranny, all of which, as institutions, excluded women, with
the exception of a few notable women, such as Tomyris, Pheretime and Artemisia,
who exercised power in their own right. There are two aspects of Canevaro’s
argument which I find helpful in thinking about the concept of the rule of law
and its intersection with gender in Herodotus’ Histories. First, Canevaro argues
that the rule of law was a normative ideal in the ancient Greek polis and that even
tyrants had to show a law-abiding aspect, even if this was rhetoric rather than
reality11. It is an ideal to which Herodotus is committed, using it to assess, and
distinguish between, those who exercise power, whether Greek or non Greek. In
6
E.M. Harris, L. Rubinstein (eds.), The Law and the Courts in Ancient Greece, London 2004, pp. 1-8, 26, 48; E.M. Harris The Rule of Law in Action in Democratic Athens,
Oxford 2013, pp. 2-10 on rule of law in democratic Athens.
7
M. Canevaro, The Rule of Law as the Measure of Political Legitimacy in the Greek City
States, ,,Hague Journal on the Rule Law” 2017, issue 9, pp. 213-216.
8
E.M. Harris, The Rule of Law in Action…, pp. 6-7
9
Human Rights Act 1998, Schedule 1, Article 14: Prohibition of discrimination. “The enjoyment of the rights and freedoms set forth in this Convention shall be secured without discrimination on any ground such as sex, race, colour, language, religion, political or other opinion,
national or social origin, association with a national minority, property, birth or other status”.
10
N. Livingstone, Athens: the City as University, London, New York, p. 62, n.13.
11
M. Canevaro The Rule of Law…, pp. 222-231.
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the case of two Persians kings, Cambyses, for example, uses legal precedent to
“do what he wants”, when he consults Persian legal experts about whether he can
marry his sister, whereas Darius commits to a form of due process when dealing with Intaphrenes’ revolt, in that he interrogates all the co-conspirators before
imprisoning Intaphrenes and his male family12.
Second, he opposes eunomia to hubris: eunomia is linked to order, rules of
behaviour, proper dealings with others including the gods, respect of one’s own
and others rights and prerogatives, and knowing one’s place, whereas hubris is
linked to overstepping the mark, improper, disrespectful or dishonourable dealings with others including the gods13. This is a much wider concept of the rule
of law than one based on political institutions; it reflects the unwritten rules of
family, community, and the gods, who are believed to intervene when power is
exercised by those who think the rules do not apply to them, and forget human
limitations14. Many of the rules in the Histories are not enacted in a formal sense
but originate in custom and tradition.
This leads us to consider the meaning of the rule of law in a wider cultural
sense. Pospíčil, a legal anthropologist, aimed to formulate an analytical concept
of law that could be applied cross-culturally. His definition of law does not refer,
therefore, to a sovereign or king but to the legal authority within a group, that is,
those who have power to enforce an imperative decision (you must behave in this
way), by way of a sanction (which can be physical or psychological), in a dispute
between parties on rights and obligations, and who intend their decision to be
applied universally (to all similar problems in the future)15. This analysis has some
parallels with Harris’ examination of the Greek ideal of the rule of law. However,
Pospíčil questions the idea that law is the property of society as a whole rather than
subgroups within it, arguing that there is a plurality of legal systems within any
Hdt.3.31 (Cambyses); 3.118 (Darius).
M. Canevaro The Rule of Law…, p. 220 n 32.
14
D. Asheri, (in:) D. Asheri, A.B. Lloyd, A. Corcella (eds.) Herodotus, Histories; Book 1-1V
Oxford 2007, p. 38 on jealous gods “they cannot bear excessively successful human beings, their
self confidence, boundless power, arrogance and, worst of all, their inborn tendency to transgress
the limits imposed on them by nature or law”. D.L. Cairns, Hybris, Dishonour, and Thinking Big,
,,The Journal of Hellenic Studies” 1996, Vol. 116, p. 18 on Herodotus’ account of Xerxes’ invasion
of Greece, “drawing clear links between hybris, human presumption, dishonouring the gods, and
divine phthonos”. Cf. A.M. Bowie Herodotus. Histories, Book VIII, Cambridge 2007, pp. 8-11
for “divine compulsion” and the demands of the Persian court constraining Xerxes, and risk of
orientalism in western portrayals (ancient and modern) of Eastern monarchs in terms of hubris.
15
L. Pospíčil, Anthropology of Law: A Comparative Theory, New York 1971, pp. 40-44, p. 95
on definition of law, pp. 81-87 on obligatio as social relationship between parties to the dispute,
pp. 87-95 on legal sanction as either withdrawal of reward/favour or physical/psychological punishment (shaming, for example). He takes a functional approach to sanction: the effect of the sanction is more important than the form.
12
13
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society, with each functioning subgroup regulating its members by varying forms
of social control, with the result that the individual may be subject to several legal
systems. Though he distinguishes between authoritarian law, regarded as unjust by
most people, and requiring external sanctions and enforcement, and internalised
custom, which is followed by most of the group, he also recognizes that the boundary between “law” and “custom” is fluid; what may seem customary at a societal
level may be seen as authoritarian at a sub-group level16. He concludes, therefore,
that “law should be studied as an integral part of the cultural whole, not regarded as
an autonomous institution”17. I argue that this is a more productive way to approach
the rule of law in the Histories, as an intersection of law with the cultural whole,
rather than considered in an institutional context.
Many legal scholars now use the term legal pluralism to reflect “the co-existence de jure or de facto of different normative legal orders within the same geographical and temporal space”18. In the Histories, one of these normative legal
orders is the regulation and enforcement of gender norms, which is often done
by women. The Lydian king Candaules’ wife, for example, issues her husband’s
personal guard Gyges with an ultimatum: be killed or kill the king (he chooses
to kill the king)19. The reason for this ultimatum is that the king has acted unlawfully (anomos) in arranging for her sexual exposure before Gyges. She can issue
a command to Gyges because she has authority as queen, a fact her husband has
disregarded; though he has the power of a tyrant, his wife is the one to pass judgment, and he is punished for disregarding legitimate gender expectations within
the household (oikos). This makes her one of the many women in the Histories
who protest against the violation of nomos by men. Megacles’ daughter is another
example; she tells her mother that her husband Peisistratus is having sex with her
“not in the customary way” (1.61.1). The mother reports this to her husband who,
as a consequence, breaks off his alliance with Peisistratus and makes peace with
the tyrant’s political rivals. Megacles’ daughter, married as part of a negotiated
alliance between two powerful men, expects that the marriage will produce children; the attempt to thwart those expectations, has political as well as personal
consequences20. The rules which dictate appropriate gender performance apply
to men as well as women, and are reinforced by social judgments. For example,
Ibidem, pp. 344-345.
Ibidem, p. x.
18
H. Quane, Legal Pluralism and International Human Rights Law: Inherently Incompatible, Mutually Reinforcing or Something in Between? ,,Oxford Journal of Legal Studies” 2013,
Vol. 33, No. 4, pp. 676, 680, the term clearly refers to the existence of more than one legal or “law
like” normative system. For link with rule of law see B. Tamanaha, The Rule of Law…, pp. 1-17.
19
Hdt. 1.8-12.
20
There is a significant bibliography on women in Herodotus, see C. Dewald, Women and
Culture in Herodotus’ Histories, (in:) R. Munson (ed.), Herodotus and the World, Oxford 2013,
16
17
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when Croesus excludes his son Atys from an expedition to kill a boar, following
a dream in which his son is killed by an iron spearhead, Herodotus expresses the
weight of social expectation in the words he gives to Atys: “What kind of man
will my fellow citizens take me to be? What will my new wife think of me? What
kind of husband will she think she is living with?” (1.37.3).
Atys has to perform appropriately as a man to preserve the respect of the community and his wife.
These examples show that the rule of law cannot be based solely on external
coercion. As H.L.A. Hart argues, such an approach fails to recognize the force
of those customary laws which threaten those who deviate from the norms of the
group. Members of a community are expected to internalise these rules, which are
associated with “normative” language such as “ought” and “must”; “violation of
a rule is not merely a basis for the prediction that a hostile reaction will follow but
a reason for hostility”21. Law imposes obligations on members of the community
based on societal control. One of the striking aspects of rules (nomoi) in the Histories is how many are grounded in customary practice, rather than enactment by
an institution or civic body; in other words, there is no conscious law-creating act.
Rules have a social as well as a legal dimension, which require consideration
of how those rules are perceived by community members, and how normative
behaviours are enforced. For example:
The Argives made a law, with a curse added to it, that no Argive grow his hair,
and no Argive woman wear gold, until they recovered Thyreae (1.82.7).
This is an order, with a penal sanction in the form of a curse. However, the
law is also functional, in that it provides a means to display the Argives’ response
to defeat and their resolve to recover Thyreae, thereby acting as an agent of social
cohesion, and is also ideological, in that it reinforces gender performance through
the regulation of outward appearance.
Scholars of ancient law have identified this internal aspect of law. Ostwald
defines nomos as ”a traditional attitude which implies certain deep-seated convictions and beliefs (...) something generally accepted as valid and therefore binding22. In the Histories, we identify many cases where the sense of obligation is
pp. 151-179; and J. Blok, Women in Herodotus’ Histories, (in:) E.J. Bakker, I.J.F de Jong, H.van
Wees (eds.), Brill’s Companion to Herodotus. Leiden 2002, pp. 225-242.
21
H.L.A. Hart. The Concept of Law, Oxford 1961, pp. 55-56, 86- 88.
22
M. Ostwald, Language and History in Ancient Greek Culture, Philadelphia 2009, p.115,118;
J. Hall, Ethnic Identity in Greek antiquity. Cambridge 1997, p. 30 on social identity as the internalising by individuals of “shared group norms and values”; S.C. Humphries, Law, Custom and
Culture, ,,Arethusa”1987, issue 20, p. 217 defines nomos as “accepted and established rules of conduct handed down from the past”; J. Blok, Women in Herodotus’ Histories…, p. 227 on nomos as a
sovereign force in people’s behaviour; S.Todd Oxford Classical Dictionary, 2012: 811: [Greek] law
is perhaps best studied not as a source of juridical principles but rather as a way of understanding
how particular ancient societies perceived and regulated themselves. D. M. MacDowell, Oxford
Classical Dictionary (OCD), 2012: 802 on Athenian law and procedure: “an unwritten rule should
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based on internal conviction not external pressure; the word conveys belief and
attachment. Munson identifies both the external and internalised aspect of nomos:
„the cause of the »must« is the force of nomos”23.This internal aspect of the rule of
law is highlighted by Herodotus in the following story. The Persian king Darius
asks a group of Greeks how much money it would take for them to eat the corpses
of their fathers. The Greeks reply that no sum of money would induce them to do
this. Darius then summons an Indian tribe who have this very custom and asks
them how much money they would accept to cremate their fathers’ corpses: they
were horrified and told him not to say such a terrible thing. Herodotus concludes
with this observation: “If one were to order all mankind to choose the best set
of rules in the world, each group would, after due consideration, choose its own
laws; each group regards its own as being by far the best” (3.38).
The rule of law in this instance is an internal rule which makes nomos king of
all. People are attached to their own rules, however strange or abhorrent they may
seem to others, they form part of collective identity, and people assert the superiority of their laws over those of other peoples. The power of law is based on social
control, and communal pressure; these are the rules of the group, which must be
internalised; they confer a sense of belonging, of identity. ”Living with the rules”
in this context means following the social, cultural and religious rules which
apply to everyone in a community. In contrast to the battlefield, the law courts
or the assembly, women are part of this community, which is bound together by
ties of family, religion and shared rules, “the kinship of all Greeks in blood and
speech, and the shrines of gods and the sacrifices that we have in common, and
the likeness of our way of life” (8.144.2).
Feminist legal theorists analyse the relationship between gender, law and
power, the practice of structural gender inequality, and law as discourse, a manifestation of gender ideology, pointing out that lawyers often fail to interrogate the
ideological framework they work within, and ignore important social and cultural
rules24. Other scholars also point to the ideological role of family law in defining
who is excluded as well as who is included and to „the manipulation of social
norms as well as legal ones” in the regulation of family life25. Tamanaha notes that
be regarded as a law if the community (my emphasis) or the ruler approves it and imposes or authorises punishments for infringement of it”.
23
R.V. Munson, Ananke in Herodotus, ,,Journal of Hellenic Studies” 2001, Vol. 121, pp. 43-44.
24
N. Naffine, In Praise of Legal Feminism ,,Legal Studies” 2002, issue 71, pp. 71-101 for
review of scholarship in feminist legal theory. M.A. Fineman, The Autonomy Myth: A Theory of
Dependency New York, London 2004, p.154 on family not being a natural construct but highly
regulated.
25
J.Masson J., R. Bailey-Harris., R. Probert Cretney: Principles of Family Law, 8th edition,
London 2008, pp. 6-7; A. Diduck, K. O’Donovan (eds.), Feminist perspectives on Family Law,
Routledge Cavendish, 2006, p. 7.
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formal legality has its uses but may have limited applicability to family and other
communal activities26. In the Histories, the rule of law applies to the everyday, in
which women are involved as actors who police the boundary between the public
and the private sphere, and enforce social and cultural norms, as well as being
a subaltern group, excluded from legal and political institutions.

A SOCIOLOGICAL MODEL OF THE RULE OF LAW
I now consider three case studies from the Histories which interrogate the
rule of law, using a modern sociological model as a comparative study. Rather
than attempt to define the rule of law, Sibley and Ewick researched what the
concept meant to Americans in their everyday lives. They came up with a tripartite model which reflected the “cultural narrative in people’s accounts of law”
based on interviews with people from a range of social, economic and racial backgrounds. This, of course, was in the context of a society with a written constitution, very different from ancient Greece. However, it is a helpful way to think
about nomos in the Histories, because Herodotus too gives us a cultural narrative
in which people are not just subject to law, but engage with it even in situations
where they have limited power. Strategy, storytelling, and ideology all play a part
in constructing the rule of law.
In the first of the three cultural narratives the law is “a magisterial, remote,
and objective force governing human affairs”, which is to be both revered and
feared, is detached from everyday life, and requires conformity, or supplication,
in the face of judicial power. The second cultural narrative, however, sees law
as “a terrain for tactical encounters” and the boundaries that separate law from
the everyday are understood to be “relatively porous and fragile”. In this story of
law, it is a game requiring strategy and skilful manoeuvring. Those interviewed
by Sibley and Ewick recognized that in this context what mattered was having
a good lawyer, someone who could play the game effectively, who was skilled
at manipulation and trickery. They also recognized that in practice those with
power, money and status could “play the law game” more effectively than those
without those resources.
The third cultural narrative identified by Sibley and Ewick is what they term
“Up Against the Law”. In this account, people feel powerless; unable to keep
law at bay, unable to play by the rules, recognizing themselves as “have nots”,
they respond with acts of resistance, either relying on their invisibility, and social
26
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subordination, or telling their story to pass on the message that “legality can be
opposed if just a little”. The two sociologists emphasise that these three narratives
are not mutually exclusive, and that, as Pospίčil notes, people live with a plurality
of rules. They argue that “the so called gap between the law on the books and the
law in action might actually operate to define and sustain the law as a durable and
powerful social institution”27.

LAW AS DESPOT
In the first narrative I consider in the Histories, law is a powerful force, to
be feared more than the commands of a monarch. In 480 BC Xerxes, king of the
Persians, has invaded Greece and is about to fight the Greeks at Thermopylae. He
wants to know if the Greeks will resist, and takes advice from the exiled king of
Sparta, Demaratus, who tells him: “They [the Spartans] are free, yet not wholly
free: law is their master, whom they fear much more than your men fear you. Each
man does what the law commands, and its command never changes, which is that
they should not flee from battle, no matter how many men are ranged against
them, but stay in line and either win or die” [7.104.4].
The military nomos of win or die is a coercive force which dictates male
conduct in battle no matter what the circumstances. In gender terms, it applies to
men of military age, and is reinforced by an ideology of female inferiority which
is articulated by both Persians and Athenians, who contrast the inferior female
“other” with the superior normative male, both as a persuasive strategy in arousing men in battle and as a way to explain military defeat or victory in the field 28.
The man who fails to live up to the expectations of him as a warrior is a coward,
just like a woman.
However, the ideology is also reinforced by social control, as illustrated by
the case of Aristodemus, who did not fight at Thermopylae: “When Aristodemus
returned to Sparta, he was disgraced and without honour. He was deprived of his
honour in this way: no Spartan would give him fire or speak with him, and they
taunted him by calling him Aristodemus the Trembler. In the battle at Plataea,
however, he made up for all the blame brought against him” (7.231).
S. Sibley, P. Ewick, The rule of law: sacred and profane, ,,Society” 2000, Vol. 37, issue 6,
pp. 49-56.
28
H. Tank, Powerful women and gender ideology in Herodotus’ Histories, (in:) T. Tsakiropolou-Summers, K. Kitsi-Mitakou (eds.), Women and the Ideology of Political Exclusion: From
Classical Antiquity to the Modern Era, London, New York 2019, pp. 74-88 on powerful women
and the ideology of female inferiority in Herodotus’ Histories.
27
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He is excluded from civil society, shunned, shamed, the object of contempt
and only redeems himself by fighting to the death at the battle of Plataea. The
rules are enforced at home, in the everyday; Aristodemus is punished through
social exclusion29. The rule of law, therefore, is not just an external force which
compels the male warrior, it is also an internal rule of Spartan society which
women as well as men enforce.

LAW AS A TOOL
Is obedience to the rule of law, therefore, a Spartan trait? That is not the
pattern we find in the realm of family law. As Cartledge and Greenwood point
out, marriage norms in Sparta had an unstable history, with instances of bigamy
(5.40.2), wife-swapping (6.61-2) and marriage by capture (6.65.2)30. This creative
approach to marriage nomoi contrasts with the Spartans’ military nomos which is
inflexible and coercive. I now consider two powerful Spartan royals, who engage
with nomos, they change it to suit their own ends and do not regard family nomoi
as unchangeable.
1) At this point the ephors and the elders had a debate and then put this proposal to Anaxandridas. “We can see that you are reluctant to let go of your present
wife; do this then and don’t refuse, or the Spartiates might come to an unpleasant
resolution in your case. We’re not going to ask you to dismiss your existing wife,
but you must bring in another wife, who can bear children, and you must treat
them both the same. Anaxandridas agreed with their proposal, and from then
on had two wives and two households, which was no part of Spartiate practice”
(5.40).
The story of Anaxandridas of Sparta illustrates a negotiated change of nomos,
whereby the king and his advisors (the ephors and the elders) both use law to
achieve an objective that meets both their interests. The king has married his
niece but they remain childless. The ephors point out that they cannot allow his
line to die out, declaring the rule that a marriage must produce an heir. Anaxandridas, however, refuses to divorce and remarry as he is pleased with his wife and
refuses to blame her for their childlessness. However, matters are not allowed to
escalate. The ephors, joined now by the elders, debate and put forward proposals
J. Ducat, The Spartan “tremblers”, P.J. Shaw (transl.), (in:) S. Hodkinson, A. Powell (eds),
Sparta and War, Wales 2006, pp.10-16.
30
P. Cartledge, E. Greenwood, Herodotus as a Critic: Truth, Fiction, Polarity, (in:)
E.J. Bakker, I.J.F de Jong, and H.van Wees (eds.), Brill’s Companion to Herodotus, Leiden, Boston
2002, p. 368.
29
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which include an element of coercion. The parties reach a negotiated settlement,
because both sides are prepared to compromise; they agree on a change of nomos,
which resolves the problem of childlessness.
2) The Spartans at that time decreed, according to law, that the kingdom should pass to the elder of the two boys. However, they did not know which one to
choose, because they were identical twins and they could not tell them apart.
Since they were unable to decide, they questioned the boys’ mother. She claimed
that she too did not know which was elder and which was younger, though in fact
she knew perfectly well, but she wanted to find a way for both of them to become
kings (6.52).
In another Spartan story, the Spartans plan to make the older of the twin sons
of Argeia and Aristodemus king according to their rules. Their mother, however,
attempts to manipulate circumstances to achieve a different end. She wants both to
become kings, so pretends she does not know which was born first. The Spartans
have no way of testing her story so must consult the oracle at Delphi, to obtain an
authoritative answer, which is that they should make both boys king but give greater
honour to the elder thus giving the dual kingship divine sanction and authority, but
also requiring further investigation to work out which twin was born first.
In both cases therefore the status and power of the two protagonists trumps
a strict adherence to the existing rules of marriage and succession showing the
law is not inflexible; it can be changed in the light of circumstances, by those who
have the power to do so.

LAW AS RESISTANCE
The Athenians did not bring wives with them on their voyage of colonization, but murdered some Carians and took their daughters to be their wives. It is
because of this massacre that the women made it a law (a law they bound themselves to by oaths and passed on from mother to daughter) never to share a meal
with their husbands and never to call out to them by name – these were, after all,
the men who had gained them as their wives by murdering their fathers, husbands
and children (1.146.2-3).
I argue that this can be read both as an act of resistance, and in the longer
term, an act of memorialising that resistance, which Herodotus himself perpetuates with his work. This resistance is to the rule of law as oppressor, a coercive
power which forces women into marriage with the men who killed their husbands.
The Athenians who colonise Caria assume a right analogous to the right in war, to
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capture these women as if they were spoils of war31. The Carian women respond
by introducing a rule which unquestionably relates to the everyday. Just as Aristodemus was punished at home, so these women show their resistance in the
home; they reject social intercourse with their husbands, not sharing meals with
them or calling them by name, and this becomes an act of cultural memorialising,
passed by mothers to their daughters, to preserve the memory of the massacre
of husbands, fathers, and children by Athenians when they colonised Miletus32.
Catherine Otten, who has interviewed some of the Yezidi women abducted and
raped by men from ISIS, writes that they deal with the trauma of their experiences
through telling stories of their captivity and resistance, in order to reassert their
identity as Yezidi women and to reject the media stereotype of the passive victim,
exoticised, for example, as a “sex slave”. They know their ancestors faced the
same sort of persecution in the past and storytelling is a means of promoting survival and resistance, though Otten acknowledges this is not always successful33.
In the story from Herodotus, it is also an act of rebellion for the Carian women
to refuse to name their husbands. By imposing sex segregation at meals, moreover, these women are shown to manage both time and space within the household
rather than being excluded from, for example, the Athenian symposium, a male
space. And they also assert their Greekness, since it was the non-Greeks in the
Histories whose custom was to share meals with their wives. These women make
the rules of social intercourse within the oikos, suggesting that it is a mistake
to focus on legal capacity in the narrow sense of participation in legal institutions. They have authority as mothers which enables them not only to control
their daughters, and enforce that control through oaths, but also to limit their own
interaction with their husbands. They create a precedent, which unquestionably
has a prescriptive aspect, and is intended to bind daughters as well as husbands,
thus conforming to Hart’s concept of law as including social norms which are
accepted as valid and binding by those amongst whom it prevails34.
Women generally both in the classical world and today have a role in inculcating behaviours and expectations in future members of the group and passing on
E.M. Harris, The Rule of Law in Action..., p. 7 “The universal rule among the Greeks was
that persons captured in battle belonged to the victors by right of conquest’, with references to
Plato, Aristotle and Xenophon.
32
J. Assman, Religion and Cultural Memory, R. Livingstone (transl.), Stanford, CA 2000,
pp. 6-7 on the task of memory being to transmit cultural identity; p. 29: “Cultural memory is complex, pluralistic and labyrinthine; it encompasses a quantity of bonding memories and group identities that differ in time and place and draws its dynamism from these tensions and contradictions”.
33
C. Otten, With Ash on their Faces: Yezidi Women and the Islamic State, New York, London
2017, pp. 8-9.
34
H.L.A. Hart., The Concept of Law…, pp. 86-88 on descriptive and prescriptive norms,
pp. 91-96 on secondary rules of obligations.
31
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group history and societal norms to them, thus preserving the cultural boundaries
and identity of their community. For me, the significance of the story of the Carian women is that women assume the power that is available to them to pass on the
memory of their oppression through a nomos. They perform this role in a hostile
environment, and the story itself becomes an act of resistance.

CONCLUSION
“It is precisely because law is both god and gimmick, sacred and profane,
objective, disinterested, and a terrain of legitimate partiality that it persists and
endures. Legality is composed of multiple images and stories, each describing
a particular relationship between ideals and practices, revealing their mutual
interdependence”35.
The Spartan nomos of “win or die” is a very powerful military ideal, and is
supported by an ideology based on gender, and ethnic polarities. However the
rules in practice are more flexible and negotiable if one has power, status, and
authority, and even for those who have none of these, the story of resistance can
be a powerful one, that gives at least some agency to the coerced. However these
three models of law are not mutually exclusive; the Spartan king whose approach
to family law can be remarkably flexible, is also bound to “win or die” in battle,
and the story of the Carian women in one crucial respect is similar to that of Aristodemus the Trembler: the home is the place where the regulatory effect of social
norms is experienced and where the rules are enforced. For Herodotus nomos is
king precisely because it is multi faceted; it acts as a restraint on those who think
the rules do not apply to them, it also reflects law in action, where rules can be
manipulated and played with, and it encompasses the rules of everyday life, which
women as well as men enforce, as well as the institutional rules which exclude
them. At the heart of Herodotus’ concept of the rule of law is the normative ideal
that society should be governed by law.

35
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Summary
What does “the rule of law” mean to an ancient historian, Herodotus? This paper
uses modern legal theories and a sociological model to consider how he presents the
concept in his Histories. The author takes a novel approach in that she considers the rule
of law from a gender perspective. She argues that law is as much about social and cultural
rules, which involve women as much as men, as it is about institutional practices which
exclude women and reinforce an ideology of female inferiority. She also shows that the
rule of law is a powerful normative ideal which Herodotus uses to interrogate power.
The author uses the theoretical model of law developed by the English legal
scholar HLA Hart, who argues that rules have a social as well as a legal dimension (the
“internal” view of law), that is, how rules are perceived by community members, and
how normative behaviours are enforced by that community. She also uses the work of
a legal anthropologist, Leopold Pospίčil, and feminist legal theory, to argue for a wider
definition of the rule of law than that used by most contemporary scholars. She uses three
case studies to show that the rule of law is a powerful force in the Histories precisely
because it combines external coercive force, internal rule of conduct and normative ideal.
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THE CONSERVATION IN LYON
AND THE LONG TRADITION OF COUTUME AND USAGE1

1. INTRODUCTION
The French words coutume and usage have a long, difficult and important
history in mercantile law. It is often questioned if there is enough reason to distinguish between both these words2. At first sight this question goes back to
the heydays of French juridical doctrine in the late 19th and early 20th century3.
In 1893 the Italian author Cesare Vivante gave a thorough analysis of the relation
between usage and contract. He distinguishes between usages législatifs (customs with normative force), usages interprétatifs (customs with normative force
since parties agreed on them), and usages techniques (mere practices without
normativity)4. His work was translated into French and in 1898 Edmond-Eugène
Thaller argued that the implied contract terms could be a form of a general or
branch-related custom5. Beside the similarities, there are also some important
differences between the ideas of Vivante and Thaller. François Gény attempts at
This contribution was made possible by the Research Foundation Flanders (FWO): project
G.0655.16N and travel grant V407718N.
2
See, for example, in the French context: M. Pedamon, Y a-t-il lieu de distinguer les usages
et les coutumes en droit commercial, “Revue trimestrielle de droit commercial” 1959, pp. 335-357.
For the Belgian and Dutch context: D. De ruysscher, C.M. in ’t Veld, De gewoonte in het Nederlands en Belgisch Economisch Privaatrecht (19de-21ste eeuw), “Tijdschrift voor Privaatrecht”
2017, issue 2-3, pp. 417-454. For the German context: Ph. Hellwege, Handelsbrauch und Verkehrssitte, “Archiv für civilistische Praxis“ 2014, issue 6, pp. 853-887.
3
F. Garnier, De la coutume et des usages dans la doctrine commerciale française à la fin
du XIXe siècle et au début du XXe siècle, “Quaderni fiorentini per la storia del pensiero giuridico
moderno” 2012, Vol. 41, issue 1, pp. 299-327; D. Deroussin, La coutume dans la doctrine civiliste
après l’exégese: un renouveau en trompe l’œil?, (in:) F. Garnier, J. Vendrand-Royer (eds.), Éditions
la Mémoire du Droit, Paris 2013, pp. 173-216.
4
C. Vivante, Traité de droit commercial J. Escarra (transl.), Vol. I, Paris 1910, pp. 87-96.
5
E.E. Thaller, Traité élémentaire de droit commercial, Paris 1898, pp. 42-43.
1
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an influential overarching approach. For Gény coutume was the repeated behaviour of a certain group of merchants combined with “un sentiment juridique”6.
Contract terms were not customs but usages conventionnels, which were only
normative if the consensus of the will between parties could be proved.
Defining coutume and usage was not only a curious hobby of French legal
theorists a century ago. On the contrary, in this contribution I start with stressing the importance of both terms for today’s international private law and for the
concept of a modern law merchant (paragraph 2). I will demonstrate that the difference between coutume and usage coincides with two strains of theorizing on
mercantile law. This will also provide the theoretical framework for the second
part of this contribution (paragraphs 3-4). In these paragraphs I would like to
trace the legal history of coutume and usage back to early modern times. To do
so, it is necessary to find the institutions and sources where we have to search for
the meaning of coutume and usage.
On the one hand there exists already some literature on the French history
of coutume and usage mainly based on broad-ranging juridical dictionaries and
commentaries like the Dictionnaire de droit et de pratique (1789) of ClaudeJoseph de Ferrière7. We can nevertheless not take for granted that merchants
and juridical practitioners in each mercantile town had the same opinions as the
writers of handbooks, dictionaries and commentaries8. On the other hand, we
must therefore turn our attention towards the history of the locations where merchants argued about their customs on a daily basis. From this perspective, the
most natural places to investigate are probably the mercantile courts established
in several French cities. One of the oldest and most renowned mercantile courts
was the Tribunal de la Conservation in Lyon, a city that was famous for its fairs
and its silk trade. In this contribution I will draw some long lines through legal
history and bring together the early modern history of coutume and usage and the
institutional history of the Conservation.

6

359.

F. Gény, Méthode d’interprétation et sources en droit privé positif, Paris 1899, pp. 320,

See for example: V. Simon, L’inscription des usages commerciaux dans l’ordonnancement juridique moderne, “Revue historique de droit français et étranger” 2016, p. 280 et seqq.;
J. Moreau-David, La coutume et l’usage en France de la rédaction officielle des coutumes au code
civil: les avatars de la norme coutumière, “Revue d’histoire des facultés de droit et de la science
juridique“ 1997, p. 125-157. Cf. C.-J. De Ferrière, Dictionnaire de droit et de pratique, Vol. 1-2,
Paris 1769.
8
Cf. the analysis of the merchants manuals in early modern Antwerp: D. De ruysscher, How
Normative Were Merchant Guidebooks? Of Customs, Practices and … Good Advice (Antwerp,
16th century), (in:) H. Pihlajamäki, A. Cordes, S. Dauchy, D. De ruysscher (eds.), Understanding
the Sources of Early Modern and Modern Commercial Law, Dordrecht 2018, pp. 144-165.
7
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2. COUTUME AND USAGE IN THE MODERN LAW MERCHANT
After the World War II, legal scholars and institutions started to work hard
on the harmonization and unification of mercantile private law9. Several (draft)
treaties and texts, especially on contract law, are addressing the position and
meaning of usage (usage) and coutume (custom) in a mercantile context. In those
texts two ways of thinking on customary law can be roughly recognized10. Some
texts are prescribing that usages are only normative when they can be derived
from the agreement between parties. Other texts declare usages normative even
when contracting parties didn’t have any knowledge of them.
The United Nations Convention on the International Sales of Goods (CISG),
ratified by 85 states including both industrial nations and developing countries,
is the most prominent text in the first category. This treaty regulates the sales of
goods that are not bought for “personal, family or household use” (Art. 2 of the
CISG). In principle the CISG applies to international sales contracts between parties in the states bound by the convention, unless the parties agreed on excluding
CISG11. The CISG has been widely applied in international commercial transactions over the past 30 years and many decisions of courts and arbitral tribunals
are available12. Art. 9, first paragraph, of CISG states that “parties are bound by
any usage to which they have agreed and by any practices which they have established between themselves”. Moreover, the second paragraph stipulates that “the
parties are considered, unless otherwise agreed, to have impliedly made applicable to their contract or its formation a usage of which the parties knew or ought
to have known and which in international trade is widely concerned”. It follows
from these formulations that usages are already existing practices with a certain
duration, frequency and distribution in a group or category of business players.
The practices have a much narrower scope and are related to a repeated course
of dealings between the same contracting parties13. Usages do not apply between
practices unless 1) they have been agreed between parties, 2) they are existing
practices between parties, and 3) they are (or should be) known to parties and
See on the harmonization of sales law for example: P. Huber, Comparative Sales Law, (in:)
M. Reinmann, R. Zimmermann (eds.), The Oxford Handbook of Comparative Law, Oxford 2008,
pp. 937-967.
10
P. Hellwege, Understanding Usage in International Contract Law Harmonization, “The
American Journal of Comparative Law” 2018, pp. 127-174.
11
See Art. 6 CISG. It is often claimed that in practice many parties made use of the possibility to exclude the CISG.
12
P Huber, Comparative Sales Law…, p. 939.
13
See on the concepts of usage and practice in CISG: L. Graffi, Remarks on Trade Usages and Business Practices in International Sales Law, “Journal of Law and Commerce” 2011,
Vol. 29, issue 2, p. 275.
9
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are regularly observed in comparable contracts in the relevant trade sector. Some
authors argue for a normative understanding of usage in Art. 9, but a vast majority believe that Art. 9 is not concerned with the acknowledgement of legal norms
or customary law, but rather with the determination of the content of the parties’
agreement14. The underlying rationale of the usage is what parties could expect
from each other. Therefore we can call the approach of the CISG to usages “contractual” or “subjective”, although this subjectivity is nuanced by the fact that it is
sometimes sufficient that parties only should have known the usages15.
Especially newer texts, such as the UNIDROIT Principles of International
Commercial Contract (PICC), the Draft Common Frame of Reference (DCFR),
the Principles of European Contract Law (PECL) and the (withdrawn and therefore less important) proposal of Common European Sales Law (CESL), belong to
the second category. These texts have no legislative force, but parties are allowed
to declare them applicable to their contract. Sometimes the texts are also relevant when parties didn’t made a choice for the specific text or when parties
have referred to general commercial principles in their contract. They are also
intended to serve as a model for the national legislators16. In all these texts we
find references to usages, even four times in the PICC17. Out of these four, the
reference in Art. 1.9 is the most fundamental. According to this article, usages are
binding between parties if 1) parties agreed on them, 2) they are existing practice
between parties, or 3) the usage is widely known, regularly used by other parties
in the same branch and that their application is reasonable. In the European texts
(DCFR and PECL) the requirements of familiarity with and regular use of the
usage are combined into one: usages should be considered generally applicable to
persons in the same situation18. The withdrawn CESL-proposal was in line with
the DCFR and PECL, but dropped the requirement of reasonableness19. None of
these texts requires parties to be aware of usages before they could be applied to
their contract. On the contrary, they assume that usages are normative regardless
of whether these usages can be derived from the consensus or the expectations of
contracting parties20.

P. Hellwege, Understanding Usage…, p. 131-140 (with further references).
Cf. L. Graffi, Remarks on Trade Usages…, pp. 277-295. For Graffi the subjectiviness of the
CISG is a question of evidence that differs from case to case. But when usages were found in the
INCOTERMS, Uniform Custom and Practice for Documentary Credit and Letters of Confirmation he defends that parties must have had knowledge of the usages before they were applicable.
16
See for a brief summary on the applicability the preamble of the UNIDROIT PICC.
17
Art. 1.9; Art. 2.1.6, third paragraph; Art. 4.3 under f; Art. 5.1.2 under b PICC.
18
Art. 1:105, second paragraph PECL; Art. II. 1:104, second paragraph DCFR.
19
Art. 59 under d; Art. 67, second paragraph CESL.
20
P. Hellwege, Understanding Usage…, pp. 139-142.
14

15
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Both strains of thinking about usages in these quasi-legislative texts are
reflecting different views of legal scholars on mercantile law and its history. In
the 1960s jurists were facing new economic theories of free-trade, fast grow of
international commerce and increasing international (legislative) cooperation. As
a result of these developments they started speculating about a modern law merchant: a body of international trade law that was not based on state-law. Some
of the theorists had quite romantic ideas on the law merchants, but others were
more realistic21. According to the proponents of the romantic version merchants
were organically developing an uniform, coherent and universal system of mercantile law without intervention of the states (in the Middle Ages as well as in
modern times)22. The customary norms were understood as unwritten by nature.
The aforementioned quasi-legislative texts of international contract law were only
considered as a form of evidence of already existing customary rules. It was,
naturally, this version of the law merchant that has been fiercely contested in
literature, especially for the many flaws in its far-reaching historical claims23.
Consequently, Clive M. Schmitthoff, one of the first who presented his views on
this topic, became more cautious in his opinions soon. He argued that the modern
law merchant was based on legislative texts of national and international agencies
and that there didn’t exist customary law outside these texts and outside contracts
merchants themselves agreed on24.
In other words, there seems to be a conceptual line from the development
of the concept of coutume in the late 19th century, via the more romantic theorists of the modern lex mercatoria in the 1960s, 1970s and 1980s, to the DCFR,
PECL and CESL. In their view customary law, understood as normative regardless of the agreements of business partners, was constitutive for major medieval,
early modern, and recent developments in mercantile law. There is, however, also
Elcin distinguishes between a realistic and romantic version of the Old Law Merchant: M.
Elcin, Lex Mercatoria in International Arbitration Theory and Practice, Florence 2012, pp. 12-22.
See also: D. De ruysscher, Conceptualizing International Trade Law (Lex Mercatoria): Malynes,
Schmitthoff and Goldman Compared, unpublished draft paper 2018.
22
Representatives of the romantic law merchant are for example B. Goldman, Frontières du
droit et lex mercatoria, “Archives de philosphie du droit” 1964, pp. 177-192; H.J. Berman, Law
and Revolution. The formation of the Western legal tradition, Cambridge 1983; and B.L. Benson,
The Enterprise of Law. Justice Without the State, Oakland 2011.
23
Most prominently by Kadens: E. Kadens, Order within Law, Variety within Custom: The
Character of the Medieval Merchant Law, “Chicago Journal of International Law” 2004, pp. 3965; E. Kadens, The Myth of the Customary Law Merchant, “Texas Law Review” 2012, pp. 11531206; E. Kadens, The Medieval Law Merchant: the Tyranny of a Construct, “Journal of Legal
Analysis” 2015, pp. 251-289. He, however, builds on older criticism.
24
See for the articles of Schmitthoff: C.-J. Cheng (ed.), Clive M. Schmitthoff’s Select Essays
on International Trade Law, Dordrecht 1988. See also D. De ruysscher, Conceptualizing International Trade Law…, pp. 3-4.
21

Studia Iuridica 80.indd 409

2019-09-13 13:17:18

410

Cornelis M. in ’t Veld

a concurrent line from the usages interprétatifs of Vivante and the usages conventionnels of Gény to Schmitthoff and the CISG. They see customary law especially at work in the contracts of merchants. Proponents of both traditions have
projected their opinions on an old (medieval, early modern) lex mercatoria. It is
therefore not allowed to end our legal-historical analysis with the French doctrine
of the late 19th and early 20th centuries. Is it possible to trace both traditions further back into history?

3. THE INSTITUTIONAL HISTORY
OF THE CONSERVATION IN LYON
Proponents of the theory on the old law merchant have claimed that the annual
fairs and the specialized mercantile courts were the loci classici of usage and
coutume25. Annual fairs were the main hubs in the system of medieval trade. It
was at those fairs that international merchants met each other. After the decline
of the annual fairs in Champagne and Brie, a system of fairs was built in Geneva
and Lyon in the late Middle Ages. The geographical location of the city and fairs
of Geneva and Lyon was perfect for connecting the trade between transalpine
Europe and the Italian peninsula. These fairs were an attractive instrument for
economic policy and public powers sought to exert control over it. For this reason,
the privileges of the fairs in Lyon were extended between 1419 and 1462: from the
right to organize two fairs of six days to the right to organise four fairs of fifteen
days26. Not only the length but also the elimination of the competitive fairs in
Geneva played a major role in the success of trade in Lyon27. Louis XI wanted also
to attract international merchants and allowed them (except their arch enemy, the
English) for instance to stay in Lyon between the markets and to bring and take
their own money with them28.
Since 1463 the privileges of the fairs were protected by the Conservateur des
privilèges et foires de Lyon. The juges-conservateurs started to settle the disputes
between merchants at the fairs “sans long process et figures de plaids” after
25
M. Fortunati, The fairs between lex mercatoria and ius mercatorum, (in:) V. Piergiovanni
(ed.), From Lex Mercatoria to Commercial Law, Berlin 2005, pp. 143-164.
26
M. Guyaz, Histoire des institutions municipales de Lyon avant 1789, Lyon 1884, p. 169
et seqq.; M.E. Fayard, Études sur les anciennes juridictions lyonnaises, Lyon 1863, p. 3 et seqq.;
J. Vaesen, La juridiction commerciale à Lyon sous l’ancien régime, Lyon 1879, p. 5 .
27
M.E. Fayard, Études sur les anciennes…, p. 4; M. Guyaz, Histoire des institutions…,
pp. 169-170.
28
M.E. Fayard, Études sur les anciennes…, p. 5.
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parties attempted to reach a settlement before the prud’hommes. The procedures
were not only short, but also free of charge. Naturally, the merchants appreciated
these short, quick, and low-cost procedures29. At first sight these developments
seem in line with the claims of the theorists of the old law merchant according
to whom international law between merchants developed especially at the informal procedures of the market courts. But on a closer inspection they overlooked
the enormous participation of the people at the fairs30. If it is true that a system
of trade rules – Jean Hilaire speaks about “un veritable droit des foires” – was
developed, these new-developed rules were probably local instead of international
since local merchants vastly outnumbered foreigners at the fairs31.
The Conservation is an exception in the judiciary system in ancient France.
The two most important distinctions were made between ordinary and extraordinary tribunals and between two hierarchical categories: les Cours and les Juridictions32 . Although prima facie the Conservation seemed an early predecessor of
the Juridiction Consulaire (an extraordinary jurisdiction), further investigation
shows that the Conservation did not fit in each of these categories at all: it was an
extra-extraordinary jurisdiction. After the establishment of the Bourse in Toulouse
(1549) and the first Juridiction Consulaire in Paris (1563) a whole network of these
mercantile jurisdictions was enrolled over many French cities33. Probably the Conservation formed the inspiration for the creation of the Juridiction Consulaires34.
At least they shared several features: 1) their jurisdiction was in principle limited
to commercial acts by merchants, 2) appeal was only possible in cases about more
than 500 livres (and even then the execution of the preliminary sentence does not
have to wait for the appeal), 3) procedure was characterised by shortness, cheap29
Ibidem, pp. 6-7; J. Vaesen, La juridiction commerciale…, p. 172. Cf. J. Hilaire, Introduction historique au droit commercial, Paris 1986, p. 32 et seqq.; M. Fortunati, The fairs between…,
p. 146.
30
F. Braudel, Beschaving, economie en kapitalisme. Het spel van de handel, E. Gratema et
al. (transl.) Amsterdam 1989, p. 77.
31
J. Hilaire, Introduction historique…, p. 32. See for the argument of the internationality of
the merchants at the fairs: E. Kadens, The Medieval Law Merchant…, p. 262.
32
R. Mousnier, Les institutions de la France sous la monarchie absolue (1598-1789), Paris
2005, p. 823 et seqq.
33
See on the establishment of the juridictions consulaires: E. Glasson, Les juges et consuls
des marchands, “Nouvelle revue historique de droit français et étranger” 1897, pp. 5-38; A. Lefas,
De l’origine des juridictions consulaires des marchands de France, “Revue historique de droit
français et étranger” 1924, pp. 83-120; J. Hilaire, Introduction: Perspectives historiques de la
juridiction commerciale, “Histoire de la justice” 2007, pp. 9-16; D. De ruysscher, Gedisciplineerde
vrijheid. Een geschiedenis van handels- en economisch recht, Antwerpen 2014, p. 36 et seqq.
34
The first model of the juridictions consulaires came also from Italy: J. Hilaire, Introduction: Perspectives…, p. 9; J. Hilaire, Perspectives historiques de l’élection des juges consulaires,
(in:) J. Krynen (ed.), L’élection des juges. Étude historique française et contemporaine, Paris 1999,
p. 139 et seqq.
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ness, absence of lawyers and proctors, and the importance of equity35. Beside these
similarities there were also differences. So was, for example, the Conservation
in the 17th and 18th century also competent in bankruptcy. Moreover, judges were
appointed by the king and the consuls of Lyon (before 1655) whereas in the Juridictions Consulaires lay judges were elected by their peers36.
The characteristics of the Conservation changed tremendously in 1655. Since
then the Conservation came almost completely under the power of the Municipalité (consisting of the prévôt and four échevins): “En 1655 les prévôts des
marchands et échevins de la ville (…) offrirent d’exercer, d’une manière gratuite
et sommaire, la juridiction de la Conservation pour le bien general du commerce.
Après avoir acquis pour 130,000 livres l’office de juge conservateur, pour 63,000
livres celui du lieutenant, pour 42,000 livres celui du greffier, et après avoir payé
6,000 livres à chacun des avocats du Roi, ils demandèrent la réunion au corps
consulaire de cette juridiction”37. In this newly formed Tribunal de la Conservation the prévôt, the four échevins, two judges appointed by the king, and four
judges appointed by the consulate itself, served as judges in almost all mercantile
cases in Lyon. Consequently, the city government became very influential in the
Tribunal de la Conservation. Although the jurisdiction preserved some of its previous properties (e.g. the judges did not earn emoluments), the procedural style
became almost identical to every other court in France38.
It is uncertain if the Tribunal de la Conservation hereafter was a “normal”
Juridiction Consulaire. What is clear, though, is that the city-governmental takeover triggered a “juridification” of procedure: from this moment on procedures
were, for example, started in an almost roman-canonical style with a request,
commission or libel39. According to Joseph Vaesen it took a long time before
the synergy between old mercantile custom and new juridical style returned40.
A similar process of “juridification” occurred in the Juridiction Consulaire
in Paris41. In the 18th-century sentences of the Tribunal de la Conservation we
find many references to different kinds of legislation, something of which the
judges were apparently well aware42. This is not so strange since approximately
A. Lefas, De l’origine…, pp. 86-88; J. Hilaire, Introduction historique…, p. 73. Cf. Mousnier, Les institutions…, pp. 867-868.
36
A. Lefas, De l’origine…, pp. 92-93.
37
M.E. Fayard, Études sur les anciennes…, p. 17.
38
J. Vaesen, La juridiction commerciale…, p. 172.
39
Ibidem, p. 172 et seqq.
40
Ibidem, p. 172.
41
A.D. Kessler, A Revolution in Commerce. The Parisian Merchant Court and the Rise of
Commercial Society in Eighteenth-Century France, New Haven 2007, p. 65 et seqq.
42
Municipal Archives Lyon, Series FF, 435-563. This series goes back to the governmental
takeover of 1655.
35
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20 percent of the échevins and the other (appointed) judges (belonging to the same
social class) served as lawyers before they became échevins and probably many
more graduated in law43. Only 56 percent of the échevins had a background in
mercantile business44. Traditionally, there was no place for proctors and lawyers
in the French mercantile courts, but in the 18th century most of the parties who
seriously wished to defend themselves (and thus appeared at the hearings) were
hiring (at least) a proctor for representation and juridical help45.

4. EARLY MODERN USAGE AND COUTUME IN FRANCE
AND LYON
The establishment of the fairs in Lyon and the process of homologation initiated by the French king Charles II, were a result of the same centralization politics.
It is therefore not surprising that both developments took place in the same period.
Art. 125 of the Ordonnance Montil-les-Tours (1454) stated that customs, usages
and styles should be written down in order to help parties in proving the existence of customary law, to accelerate and simplify the procedures46. The process
of homologation has an enormous influence on the character of customary law.
Before the beginning of this process, in medieval legal doctrine, coutume was
normally regarded as normative and usage has a mere factual character, although
practice would have ignored this theoretical distinction47. Both were considered
as non-written. In the opinion of, among others, Bartolus de Saxoferrato, the tacit
43
M. Garden, Lyon et les lyonnais au XVIIIe siècle, Paris 1970, p. 490 et seqq.; see also on
the elites of Lyon V. de Valous, Les origines des familles consulaires de la ville de Lyon, Lyon
1863; and V. de Valous, Essai d’un nobiliaire Lyonnais ou rôle des familles nobles, Lyon 1865.
44
Ibidem.
45
Many were not appearing at the hearings. Municipal Archives Lyon, Series FF, 435-563.
At the Juridiction Consulaire in Paris we see the same trend: A.D. Kessler, A Revolution in Commerce…, pp. 32-33.
46
According to the text of Article 125: “Nous voulons abréger les procez et litiges d’entre
nos subjectz et les relever de mises et despens, et mettre certaineté es jugemens tant que faire se
pourra, et oster toutes matières de variations et contrariétez, ordonnons (…) que les coustumes,
usages et stiles de tous les pays de nostre royaume, soyent rédigez et mis en enscrit”. See also on
the process of the homologation in France: R. Filhol, La rédaction des coutumes en France aux
XVe et XVIe siècles, (in:) J. Gilissen, La rédaction des coutumes dans le passé et dans le présent,
Brussels 1962, pp. 63-85; A. Lebrun, La coutume. Ses sources – son autorité en droit privé, Paris
1932, pp. 71-87.
47
See on the development of coutume and usage: L. Mayali, La coutume dans la doctrine
romaniste au Moyen Age, (in:) Recueils de la Société Jean Bodin: La Coutume, Vol. 52, Brussels
1990, pp. 11-31.
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consent of the majority of the community was crucial for the creation of customary law48. Since the redaction of customary law, the royal opinion became
important for the recognition of custom and, consequently, the character of coutume became increasingly similar to the enacted law49. Coutume became a form
of written law that derived its authority not only from the consent of the people
but also from the king50. Since a substantial part of the influential Ordonnance
sur le commerce (1673) was based on older customs, this ordonnance should be
regarded as the pinnacle of the homologation process (although the redaction of
local customs went on until the start of the French Revolution in 1789)51.
The changing nature of coutume had consequences for the conception of usage
as well. During the 17th and 18th century, usage became the name for non-written
coutume. The end of this trend is marked by Claude-Joseph de Ferrière, who
applies the medieval definition of consuetudo (custom) on usage: “Ainsi, parmi
nous, usage est le droit français non écrit, qui s’est introduit imperceptiblement
par le tacite consentement des peuples et qui par le longue habitude s’est acquis la
force et l’autorité de la loi”52. Usages could have different forms: it is possible, for
example, to distinguish between local, industry-related and international usages53.
It is self-evident that the theory of the old law merchant was mainly based on the
latter type. Usage was not merely factual anymore, but obtained normative force.
Their precise place in the hierarchy of legal norms remains often unclear: in theory, for example, the normative force of an older ordonnance or written coutume
was stronger than that of a newer usage, but in several cases usage prevailed over
an obsolete ordonnance or custom54. And just like judicial confirmation enforced
coutume in the late Middle Ages, the judgements strengthened usage in early
modern times55. Usage was also regarded as very important for the interpretation of legislation, written custom and contract56. Merchants were struggling with
See the famous definition of Bartolus according to which customs are “repeated behaviour
to which the relevant majority of the community had tacitly consented to be bound to perform”,
(in:) In primam digesti veteris partem commentaria, Venice 1590, pp. 17-21 (commentary and
repetitio on Dig. 1.3.32). See also L. Mayali, La coutume dans la doctrine…, p. 21; and V. Simon,
L’inscription des usages…, p. 280.
49
A. Lebrun, La coutume …, p. 79 et seqq.
50
J. Moreau-David, La coutume et l’usage…, p. 132 et seqq.
51
V. Simon, L’inscription des usages…, p. 281 et seqq.
52
C.J. de Ferrière, Dictionnaire…, Vol. II, p. 716.
53
V. Simon, L’inscription des usages…, pp. 277-278.
54
A. Lebrun, La coutume…, pp. 114-115; J. Moureau-David, La coutume et l’usage…,
pp. 138-144, V. Simon, L’inscription des usages…, p. 293.
55
J. Moureau-David, La coutume et l’usage…, p. 142.
56
P. Challine, Méthode générale pour l’intelligence des coutumes, Paris 1666, pp. 14-15;
L. Boullenois, Dissertation sur les questions qui naissent de la contrariété des lois et des coutumes, Paris 1732, p. 26.
48
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usage. From the archives in Lyon, but from literature as well, we know that it was
very difficult to provide sufficient evidence for the existence of the usage. Since
the Ordonnance civile (1667) (with some exceptions applicable on mercantile
cases too) abolished the enquête par turbe, parties had to proof usages through
parères or actes de notoriété57.
Earlier in this contribution we have concluded that a process of juridification started at the Conservation in the second half of the 17th century. Does this
juridification process imply that the opinions about coutume and usage were in
line with the doctrinal conceptions? Although the documents of a yearly 400 procedures (on average) were available in the Municipal Archives of Lyon, this question is not so easy to answer. The vast majority of the early-18th century cases is
about small-scale contract disputes, concerning most commonly the sale of goods
and services between the local traders or craftsmen58. The Conservation wasn’t
reserved to négociants or merchants anymore: in the sentences we see several
skippers, soldiers, bakers, butchers, surgeons, clergymen and nobles litigating
before the Conservation. Amalia Kessler has argued that this was caused by the
system of book-debts that was very important for 18th-century local economy59.
A key feature of this system was that individual transactions frequently took the
form of oral agreements. Those oral agreements, however, couldn’t be enforced
by civil jurisdictions because civil law disallowed the use of any evidence other
than a writing to prove the existence of a contract. These rules of civil law were
not applicable to mercantile law and therefore many tried to enforce their oral
agreements before the Conservation. But, from this perspective it remains strange
that a very significant number of lawsuits was resolved by a default judgement
– a problem that couldn’t be resolved by simply stating that the absent parties
sought to litigate the same case for another court. Because of the oral agreements
we expected that parties refer more often to usage (unwritten) than to coutume
(written). This expectation is confirmed by the sentences of the early 18th century.
Nonetheless, the references to customary law are not always in line with the
doctrinal conceptions. Sentences regularly refer to usage in a very general way.
In the many default cases the judges almost always concluded to a conviction or
acquittal ”a la forme de l’ordonnance et l’usage de cette cour”. But sometimes,
J. Moreau-David, Actes de notoriété, coutume et usage dans l’ancien régime, (in:)
V. Gazeau, J.M. Augustin (eds.), Coutumes, doctrine et droit savant, Paris 2007, pp. 167-180;
E. Richard, À l’orée du droit des marchands: les parères, “Revue d’histoire des facultés de droit et
de la culture juridique” 2014, pp. 155-217. That parères were abundantly used in Lyon was already
known by Jacques Savary.
58
Most parties came from Lyon or the region of Lyon. There were only a few international litigants each year. Cf. for the Parisian Merchant Court: A.D. Kessler, A Revolution in Commerce…, p. 58.
59
Ibidem, p. 58-61.
57
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for example in the case between Antoine Dusand and the brothers Pierre and
Nicholas Georgeaut about the sale of two cows and a goat for a price of 86 livres,
the word usage in this standard formula is replaced by coutume for no apparent
reason60. This example points in the direction that the words coutume and usage
were not always used in the strict doctrinal way, but that they were interchangeable when used in a rather vague sense.

5. CONCLUSION
We have seen that coutume and usage had an important position in contemporary thinking about customary mercantile law. There are legal scholars who
believe that customary mercantile law develops mainly through the written texts
of international agencies and repeated contract clauses in cross-border trade. In
their opinion customary mercantile law is built on usage, as defined by Vivante,
Thaller and Gény in the late 19th and early 20th century. Their opinions, however,
are more close to coutume as conceived in early modern France. Others believe
that customary mercantile law tacitly find its way in the unwritten practices of
international merchants. Customary law is mostly unwritten and by no means
derived from agreements: it is normative on its own. Their conception of customary law is therefore closely related to the early modern understanding of usage.
In the early modern period homologation of customs on behalf of the French
king led to coutume finding its way into the sphere of written law, while usage
acquired a normative meaning. In practice, however, we cannot simply draw
major conclusions from this. In fact, the institutional history of the Conservation
forces us to reduce the scope of the theory of the (old) law merchant. First of all, it
turns out that the Conservation in Lyon juridified rapidly during the second half
of the 17th century as a result of the governmental takeover (and, consequently,
lost his typical “mercantile character”). Secondly, most cases before the Conservation were reflecting local economy rather than international trade. Finally, the
procedures at the Conservation demonstrate that, despite the juridification process, the distinction between coutume and usage was not always used in a refined
way according to the latest doctrinal insights in the early 18th century.

60
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Summary
In this contribution I am tracing the legal history of the concepts coutume and usage
back from today’s international mercantile law to the Tribunal de la Conservation in
early modern Lyon. From the late 19th century some theorists were regarding usage as
normative when it could be derived from the consensus between contracting parties. We
find this conception of usage, for example, in the CISG. On the other hand, the more
romantical strain of theorists on the law merchant was stressing that customary law was
normative regardless of the possibility to derive it from the parties’ agreements. In early
modern Lyon merchants were invoking usages (and to a lesser extent also coutumes) at
the Conservation frequently. Because of the juridification of this tribunal in the late 17th
century, we expected that the use of the words coutume and usage was in line with the
doctrinal conceptions of their days (according to which coutume was a form of written
normative customary law and usage was a non-written normative customary law). This,
however, was not always the case: sometimes the judges of the Conservation were using
the words in a rather loose sense.
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mercantile customary law, merchant court in Lyon, lex mercatoria, usage, coutume
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zwyczajowe prawo handlowe, sąd handlowy w Lyonie, lex mercatoria, usage,
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DID TOTALITARIAN EXPERIENCE SHAPE
DEMOCRATIC NORMS?
STRUGGLE FOR THE INDEPENDENCE
OF THE POLISH JUDICIARY AND ITS RESULTS:
CONCLUSIONS FROM TALKS
WITH PROFESSOR ADAM STRZEMBOSZ

1. INTRODUCTION, RESEARCH PROBLEMS, METHODOLOGY
It is not arguable in today’s legal doctrine, as well as in political philosophy
and practice of the international organizations, that the independence of the judiciary is one of the fundamental factors of the rule of law. The problem of independence and separation of judicial power was mentioned in the famous Spirit
of laws by Montesquieu: “Again, there is no liberty, if the judiciary power be not
separated from the legislative and executive. Were it joined with the legislative,
the life and liberty of the subject would be exposed to arbitrary control; for the
judge would be then the legislator. Were it joined to the executive power, the judge
might behave with violence and oppression”1.
To be precise, I understand the judicial independence in accordance with the
definition offered by the International Bar Association in the Minimum standards
of judicial independence, adopted in 1982. The judicial independence has been
divided into “personal”, which means that “the terms and conditions of judicial
service are adequately secured so as to ensure that individual judges are not subjected to executive control”2, and “substantive”, which means that “in the discharge of his/her judicial function a judge is subject to nothing but the law and the
commands of his/her conscience”3.
Ch. De Secondat Baron de Montesquieu, The spirit of laws , Chicago 1993, p. 70;
Minimum Standards of judicial independence, Article 1.b., https://www.ibanet.org/Publications/publications_IBA_guides_and_free_materials.aspx (visited December 31, 2018).
3
Ibidem, Article 1.c.
1

2
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The judicial independence and its meaning is a subject of the academic and
political debates in the United States, Europe, and specifically in Poland. After
the political and legal transformation of the 1990s and the early 2000s, which led
to the establishment of the strong liberal democracy ruled by law in Poland, the
events of the last four years, starting from the elections of 2015, that are generally described as the constitutional crisis of state, showed not only that the effects
of this transformation were less durable than it was predicted, but also that its
social legitimacy was not as strong as many thought. In this article I would like
to describe the process of struggle for the judicial independence in Poland during
the years of communist rule, and then, its meaning for today’s situation. In order
to achieve this goal I will use a specific methodology.
This article is, above all, an effect of intensive work on the extended interview
with Professor Adam Strzembosz, edited in the form of a book Between Law and
Justice (Między prawem a sprawiedliwością in Polish) 4. My interlocutor is one of
the most respected legal authorities in today’s Poland. He served for many years as
the judge of the district courts, and was an academic (he was appointed Professor
of criminology). He was one of the founding members and leaders of the “Solidarity” movement in the Polish courts, dismissed from work after Martial Law was
introduced in December 1981. Then he became a leading negotiator of legal issues
during the Round Table talks in February – April 1989, was appointed deputy
minister of Justice in the first non-communist government (from September 1989
to June 1990), and served as the first non-communist Chief Justice of the Polish
Supreme Court (1990-1998). Since December 2015 he has been one of the symbols
of the resistance against the reforms of judiciary introduced by the right wing Law
and Justice party, which were considered unconstitutional by many Polish lawyers,
citizens, as well as the European Commission5. For his merits he was i.a. awarded
the highest order in Poland – the Order of the White Eagle (2012) and the Paweł
Włodkowic Award granted by the Polish Ombudsman (2018)6.
During the talks with Professor Strzembosz I had a possibility to confront the
issues of the judicial independence in Peoples Republic of Poland, present in the
historical and legal literature and the sources, with the perspective of the witness
and a very important actor of the key events of the communist era.

A. Strzembosz, S. Zakroczymski, Między prawem i sprawiedliwością, Warszawa 2017.
European Commission – Press release. Rule of Law: European Commission refers Poland
to the ECJ to protect the independence of the Polish Supreme Court, http://europa.eu/rapid/pressrelease_IP-18-5830_en.htm (visited December 31, 2018).
6
Prof. Adam Strzembosz laureatem nagrody RPO im. Pawła Włodkowica, there also full
bio of Professor Adam Strzembosz, https://www.rpo.gov.pl/pl/content/prof-adam-strzembosz-laureatem-nagrody-rpo-im-paw%C5%82a-wlodkowica (visited May 20, 2019).
4
5
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In this article I would like to reflect on the following problems:
1) How looked like the daily strategy of the judge who wanted to remain independent in the country that did not respect the judicial independence and expected
judges to be politically loyal?
2) How intense was the support of the Polish judges for the “Solidarity”
movement? How important was the issue of judicial independence in the “Solidarity” political program and practice?
3) How, from the perspective of 38 years, can we assess the attitudes of the
Polish judges towards the Martial Law and their participation in the application
of its laws?
4) How did the experience of totalitarianism and the resistance against it form
the system of the independent judicial power in the Third Republic of Poland after
1989?
In this text I compare the claims of my interlocutor contained in the book
(they were authorized before publication) with the views represented in the literature and the other sources. To verify the views of Professor I refer to the publications written by the lawyers as well as the historians and the sociologists.
At the very beginning I feel obliged to underline that the time range of this publication contains the years of the professional activity of my interlocutor in judiciary,
starting from 1956 when, motivated by the political and social changes provoked
by the destalinization, he decided to start his judicial apprenticeship7. According
to the today’s Polish historiography, the breakthrough of that time was “fast and
thorough”8. The same reflection came to then-26-year-old lawyer, Adam Strzembosz, brought up in patriotic, catholic and anti-communist family, who stated in our
conversation that “the changes in comparison to the previous nightmare of Stalinism were really quick”. To my question, whether he would have become a judge if
the “Polish October” had not happened, he answered “certainly not!”9.

2. STRATEGY OF THE “INTERNAL INDEPENDENCE”. DILEMMAS
OF THE JUDGE SERVING IN THE COMMUNIST POLAND
The thesis that the Polish judiciary under the communist rule did not meet
the criteria of independence is not controversial in the literature. In the introduction to its classic book on this subject, Andrzej Rzepliński, the President of the
A. Strzembosz, S. Zakroczymski, Między prawem…, p. 45.
J. Kochanowski, Rewolucja międzypaździernikowa. Polska 1956-1957, Kraków 2017,
pp. 16-17.
9
A. Strzembosz, S. Zakroczymski, Między prawem…, p. 48.
7
8
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Constitutional Tribunal 2010-2016, stated directly: “The judiciary as the separate,
independent power of the state did not exist in the countries of real socialism”10.
Karol Niewiński in his brand-new, very comprehensive book concerning the
attitude of the Polish United Workers’ Party (PZPR in Polish) towards judiciary
in the 1980s concluded: “the judiciary in the system of the uniformity of government of the People’s Republic of Poland was placed under the dependence of the
executive: Council of State and Ministry of Justice”11.
The personal dependence of the judges on the communist party officials was
observed by the attorney J. Piątkowski, who stated “the presidents of courts were
nominated from a list provided by the regional committees of party. (…) They
were included in the party so called »nomenclature«”12. This term, used popularly in communist Poland, was defined by the sociologist Jakub Karpiński, in
his classic work on the nature of the communist system in Poland. “Nomenclature
in party language meant the set of positions to which the »Party consultation«
was necessary (in reality »consultation« meant simply decision)”13. The author
indicates that according to the official “guidelines” of the Politbiuro of Party published in October 1972, the Chief Justice was included in the nomenclature of the
Politbiuro itself 14.
The fact that this system was imposed from abroad and in reality meant the
domination of the party over the judiciary was mentioned in 2010 by serving
Chief Justice, Stanisław Dąbrowski (also a judge belonging to “Solidarity” in
the 1980s), who wrote: “The model of the state formed by the Soviet Union and
imposed to Poland rejected the tri-partition of powers. Its assumption was that the
real power belongs to the communist party and the role of courts is to serve party
by the application of the states coercion to citizens”15. Respected Polish historian
of law, Wacław Uruszczak, pointed to very important problem – although the
judicial independence was formally guaranteed by the 52 article of the Constitution of 22 July1952, in practice it was an illusion16. The author indicates following
factors limiting this independence:
A. Rzepliński, Sądownictwo w PRL, Londyn 1990, p. 5.
K. Niewiński, PZPR a sądownictwo w latach 1980-1985. Próby powstrzymywania
„solidarnościowej” rewolucji, Oświęcim 2016, p. 29.
12
J. Piątkowski, Zaraza szaleje w sądach, w prokuraturach oraz w rządach, Warszawa 2010,
p. 10.
13
Karpiński, Ustrój komunistyczny w Polsce, Warszawa 2005, p. 83.
14
Ibidem, p. 85.
15
S. Dąbrowski, Wstęp, (in:) Krajowa Rada Sądownictwa. XX-lecie Działalności, Warszawa
2010, p. 9.
16
W. Uruszczak, Niezależność sądów, niezawisłość i samorządność sędziowska w dawnej
i niedawnej Polsce, (in:) Krajowa Rada Sądownictwa. XX-lecie działalności, Warszawa 2010,
p. 51.
10
11
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−− Arbitrary selection of the bench in each case,
−− Using the unprofessional jurors against the professional judges,
−− Lack of the inviolability of the court districts,
−− Establishment of the secret courts or special court departments,
−− Establishment of the unprofessional criminal-administrative colleges,
−− Lack of the judicial review over the criminal preparatory proceedings,
−− Special, political role of the Supreme Court, whose judges were nominated by
the Council of State for a limited term,
−− Possibility of the adoption of the guidelines for the judiciary by the Supreme
Court,
−− Lack of the real judicial self-government17.
One of the leaders of “Solidarity” in courts, judge Stanisław Rudnicki,
invented the concept of „disposable” judge, defining it as “a person who generally
does not fail to meet the decision makers’ expectations”18. According to already
quoted Andrzej Rzepliński a “disposable judge” is characterized by:
−− Weak character,
−− Bad professional training,
−− Bad organization of work19.
Rzepliński underlines that the system of education of judges was aimed at the
development of such features. He also points out that pressure could be exerted on
the judge who was not disposable enough, such as:
−− Removal of the judge from adjudicating on a specific case,
−− Overloading a judge with work,
−− Transferring a judge to another, less convenient, department or even court,
−− Suspension of well-deserved promotion,
−− Threat of the removal from judiciary or of the lack of the re-election on the post
of the Supreme Court judge20.
Now I would like to refer Professor Adam Strzembosz’s claims concerning
his independence as a line judge. Let us start by his declaration that may be surprising in the context of the previously mentioned statements by the academics
and the legal practitioners. Asked, whether serving for thirteen years as a District (Powiatowy) and Regional (Wojewódzki) judge, he felt an independent judge,
replied “Obviously. During my work in court there was not a single moment for
me to feel direct pressure on my rulings. And certainly, there was no such situation that someone could influence me effectively”21. So, my interlocutor is sure
that his judicial activity was fully independent. And this despite the fact that, as
Ibidem, pp. 52-57.
A. Rzepliński, Sądownictwo w PRL…, p. 66.
19
Ibidem, pp. 66-67.
20
Ibidem, pp. 67-68.
21
A. Strzembosz, S. Zakroczymski, Między prawem…, p. 56.
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he states in another sentence, there was a whole range of possibilities to influence
the judge’s jurisprudence. Among them he lists:
−− The possibility of dismissal of judges by the Council of State (“this was the
sword of Damocles that hung above us”, Strzembosz says), moreover, importantly, this sword proved effective to him at the beginning of the Martial Law
period, when he was dismissed from office,
−− The criterion of party membership, as an important decision-making factor
in appointing and promoting judges (“promotions had to be approved by the
appropriate party committee. Of course, my career proves that this criterion
was not always and everywhere decisive, but I have seen a number of cases
where clearly the distinguished judge was kept at a low level because he could
not have appropriate views”),
−− The issue of salaries (“it happened that two judges performing identical or very
similar work earned completely different money”),
−− The issue of transferability (“it was easy to transfer the judge from place to
place”);
Professor sums up succinctly his remarks about the judicial independence: “in
a word, there were not all those guarantees that exist now and which are unpalatable for those currently ruling”22.
Before we go on to indicate how Strzembosz explains the fact that despite the
lack of formal guarantees he managed, in his own opinion, to maintain independence, it should be pointed out that he himself witnessed situations that should be
considered blameworthy from the point of view of guaranteeing judicial independence.
And so, during his interview for the judges’ apprenticeship carried out by the
officials from the Ministry of Justice – the head of the human resources department and a lower employee – my interlocutor heard a question which he said was:
“what would you do if a comrade from the Regional Committee of Party press
you to issue an appropriate sentence?”. Strzembosz answered that he would not
obey, because “he should apply the law shaped by the Central Committee, and
not take into account the interests of individual party members”23. To my remark
that this was opportunism, he replied “rather cynicism” which he justified this
way: “I showed them [the Ministry officials – S.Z.] I realized that all legislation
came directly from the Central Committee, and the Parliament was an executive
element subordinate to it. Claiming I won’t obey some guy from the provincial
committee, but the law established in reality by the Central Committee, was for
me a kind of joke”24.
Ibidem, pp. 62-63.
Ibidem, p. 47.
24
Ibidem.
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The above situation can be commented in such a way that the candidate for
a judge’s apprenticeship, even if they did not want to directly admit the “party
leadership role”, they had to accept it, at least in such a delicate way as Professor
Strzembosz did, not willing to adhere to the party’s will in reality.
One of the most honest and probably the most difficult sentences Professor
utters in response to the question whether it did not bother him that in the law on
the system of common courts there was a condition of judicial service, which was
“a guarantee of proper performance of the profession of judge in People’s Poland”.
The answer is: “Sir, it certainly was not possible to perform any functions in
People’s Poland without a drop of opportunism.” And further: “it was certainly
not pleasant to be aware that it served an undemocratic state, that every now and
then some political processes occured in Poland. However, I stood in such a position that until I personally behave decently, I do a useful job, until there’s nothing
wrong with my conscience, there is no reason to give up this job”25.
This statement can be regarded as a kind of credo of a judge who, while working in the political and legal system he does not accept, wants to fulfill his mission
in a reliable, responsible and effective manner. So which “preventive actions” did
Adam Strzembosz undertake in order to, according to his own words, “do not
have anything bad on his conscience”?
The first of them was a categorical decision, made at the beginning of his professional career, that he desires to go to the civil department, not the criminal one.
He recognized the former as “politically neutral”. Later, he said, “by accident” he
became a juvenile court judge what pleased him, because it kept him out of criminal court26. It should be pointed out that professor’s remarks about the juvenile
court indicate his considerable freedom in adjudication.
The second basic decision that my interlocutor made at the beginning of his
service and which he kept throughout his career was not to accept any “particularly exposed managerial functions” in court. Professor emphasized that if, for
example, he had been the vice-president of a juvenile regional court, he would
“take responsibility, or some responsibility, for a structure that he could not influence in a real way”27. In addition, he would certainly be put under political pressure. Nevertheless, this provision did not prevent Professor from taking the post of
a juvenile courts inspector, because on this position he had “clearly defined tasks
and could freely fulfill them”. He even accepted the delegation to the Institute for
the Adjudication Studies (in Polish: IBPS) at the Ministry of Justice, because it
was a “politically neutral” academic work. It should be pointed out that Professor
refused to undertake tasks that could have a political character as part of his work
at IBPS28.
Ibidem, pp. 58-59.
Ibidem, p. 68.
27
Ibidem, p. 59.
28
Ibidem, pp. 67-69.
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The third element of this strategy was, what may seem paradoxical, displaying “internal independence” in situations that could give rise to moral dilemmas.
In the interview Professor gave examples of two such situations.
Summarizing these considerations, it should be pointed out that the criterion
which determined whether Strzembosz was taking a particular position or not,
was whether he could be fully responsible for his own actions and whether the
pressures exerted upon him were so small that he was able to resist them. It was
unacceptable for him, however, to be responsible for the behavior of other judges,
that may have been incompatible with his sense of professional morality.

3. FAR REACHING DEMANDS AND THE TEST OF CHARACTERS –
JUDGES IN “SOLIDARITY” MOVEMENT (1980-1981) AND DURING
THE MARTIAL LAW PERIOD (1981-1983)
As a result of the August 1980 strikes, the first independent and self-governing trade union in the area of communist countries, “Solidarity”, was founded.
The trade union quickly transformed into a social movement that was seeking
far-reaching changes in the country29. This fact created a great opportunity for
the changes in the judiciary. Already, among the postulates presented in August
1980 in the Gdańsk Shipyard, apart from issues concerning everyday life, there
were also problems of great political and legal importance, such as “the release
of all political prisoners” (Demand No. 4), or “compliance with the constitutional
guarantee of freedom of speech, the press and publication, including freedom for
independent publishers and the availability of the media to representatives of all
faiths” (Demand No. 3).
Professor Strzembosz learned about the Agreement that was ending the strike,
to his surprise, from the state radio in the last days of the Summer vacation. As
he said in the course of our talks, “I was overwhelmed with optimism”30. He was
pleased especially that the authorities agreed to release the political prisoners31.
Immediately after returning to Warsaw, he was elected a new chairman of the
Workers’ Council at the Ministry of Justice, which resulted from the fact that he
had already been known as a man who was not afraid to speak his own opinion
during the staff meetings. Then, in October 1980, at a conference in Poznań, he
found himself among the founding members of the “Solidarity” in the judiciary,
29

p. 223.
30
31
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and on 12 November, after a bravado speech at a meeting of ministry employees,
he proclaimed the trade union in the Ministry of Justice, which provoked a hostile
reaction of the minister himself 32.
In Solidarity, Adam Strzembosz performed many functions: he was a member of the board of the Mazovia Region, a delegate to the First National Congress
of Delegates in Autumn 1981, then for a short time, until the introduction of Martial Law, a member of the National Audit Commission. He was also among the
initiators of the Center for Citizens’ Legislative Initiatives, the body made up of
dozens of lawyers, which prepared dozens of drafts of amendments to the state’s
law. Undoubtedly, he can be called one of the leaders of the “Solidarity” in judiciary, which evidenced his popularity among judges, his personal courage, and
leadership abilities.
Certainly he was one of those who decisively influenced the position of the
movement on the rule of law. Many authors share the opinion of Lech Gardocki,
later the First President of the Supreme Court, the successor of Adam Strzembosz
in this position, that the 21 Gdańsk demands “in no part reject the existing legal
order, but strongly emphasize the need to comply with the Constitution of the
PRL”33. The sociologist Elżbieta Ciżewska, examining the place of the movement
in the tradition of republican political thought, also draws attention to this aspect
of the “vindicatory” legalism of “Solidarity”. She points out that the movement’s
legalism was part of the republican conviction that “law is not a form of restriction
of freedom, but its protection”34. The author indicates that the “Solidarity” members, also the “simple” workers, demanded the implementation of constitutional
guarantees. She also points out that the movement members paid attention to the
necessity of respecting international standards (primarily in the field of human
rights) as a binding law.
The reflection of the cited authors is consistent with the experience of my
interlocutor. He indicates that the problem of the judges’ independence was
treated seriously by the ordinary members of the movement. The declaration of
the workers from Warsaw Steel Mill, who stated that they are ready to strike
on behalf of the judges, because they “realize that the judges are not allowed to
do so” was a special manifestation of social interest in judges’ independence.
Strzembosz explained this attitude in a utilitarian way: “They were aware that in
the authoritarian system the independence of the courts is absolutely fundamental
to the security of the members of the trade union” 35.
Ibidem, pp. 97-98.
T. Kozłowski, Anatomia rewolucji. Narodziny ruchu społecznego „Solidarność” w 1980
roku Warszawa 2017.
34
E. Ciżewska, Filozofia publiczna Solidarności. 1980-1981 z perspektywy republikańskiej
tradycji politycznej, Warszawa 2010, p.111.
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Ibidem, p. 114.
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This attitude influenced the shape of the “Solidarity” program, which was
adopted at the congress in Gdańsk in Autumn 1981. It is formulated in 37 theses preceded by an extensive introduction entitled “Who are we?”36. Each thesis,
however, was followed by proposals of specific solutions. Historians usually write
about this program, focusing on its “self-government” dimension, concerning professional, economic and territorial self-governments, they neglect to mention the
points of the program that are important from the point of view of our text, above
all the Theses 23 and 24. Let us quote them in full: Thesis 23: “The system must
guarantee basic civil liberties, respect the principles of equality before the law of
all citizens and all institutions of public life”37. Thesis 24: “The judiciary must be
independent and the law enforcement apparatus subject to social control”38. From
our point of view, the second of the theses cited here is of key importance, but
let us devote a moment to a few points from the development of the Thesis 23,
because it will create a convenient context for us to interpret specific postulates
regarding the judiciary.
Delegates for the Congress passed, among others that:
−− It is necessary for Poland to ratify the Additional Protocol to the UN International Covenant on Civil and Political Rights, which would allow international
control over implementation of the Covenant’s standards.
−− It is necessary to clearly state in the Constitution the principle of equality of all
citizens regardless of their beliefs, political views, and organizational affiliation.
−− All aspects of public life, including political and social organizations, should
be subject to law.
−− An independent Constitutional Tribunal must be established in order to examine the compliance of laws with the Constitution and the national law with the
international conventions.
These are demands aimed above all at counteracting the arbitrariness of the
state authorities, that is, de facto, the communist party. The eminent historian
of “Solidarity” Andrzej Friszke, recognized that “the program was designing
a vision of a state whose system in many dimensions was an alternative to the system of People’s Poland and drew Poland close to the parliamentary democracy”39.
How did the Union see the problem of independence of the judiciary? As its
guarantee, it was recognized to introduce:
Uchwała programowa I Krajowego Zjazdu Delegatów, http://www.solidarnosc.org.pl/
en/1-kzd-1981/item/6128-uchwala-programowa-i-krajowego-zjazdu-delegatow (visited December
28, 2018).
37
Ibidem, p. 31.
38
Ibidem, p. 32.
39
A. Friszke, Rewolucja solidarności 1980-1981, Kraków 2014, p. 685.
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−− The full judges’ self-government, deciding about the casting of judges’ and
court presidents’ positions,
−− The principle of irremovability and non-transferability of judges,
−− A ban on combining judicial functions with other public and political functions.
Interestingly, it was proposed to allow the dismissal of judges within one year
of the reforms’ entry into force, probably for the purpose of their verification40.
The solutions that were developed in the Civic Center for Legislative Initiatives were in line with the cited-above proposals contained in the program. The
draft amendments to the Act on the System of Common Courts included detailed
rules regarding:
−− The decisive role of the General Assembly of the judges in the selection of new
ones,
−− The key position of judges in the selection of the presidents of the court41.
The justification for the bill states: “the assumption of the project is to adopt,
as a fundamental principle of the law on the system of common courts, the creation of the systemic guarantees of judicial independence, and above all to provide them with substantive character (...) Guarantees of independence must be
formulated in such a way as to preclude any possibility of influencing the resolution of a particular case by factors other than facts of the case and applicable
law. (...) There are no real guarantees of independence when the judge is formally
independent while adjudicating but is dependent in matters of human resources,
social, payroll, and other professional matters”42.
The reading of this extensive passage shows the realistic view of the authors
of the project on the issue of judiciary and their actual willingness to change the
state of affairs that I described in the previous chapter. No wonder, its authors
were active judges who perfectly knew the problems faced by the judiciary lacking a guarantee of real independence43.
What is significant and confirms previous claims regarding the seriousness
with which the Solidarity movement treated the question of judicial independence, the Gdansk Convention also passed a significant resolution:
The first Congress of Delegates of NSZZ “Solidarity”, expressing the conviction that it is impossible to repair the Republic without guaranteeing an independent judiciary, decides:
Uchwała programowa…, pp. 32-35.
K. Barczyk, S. Grodziski, S. Grzybowski (eds.), Obywatelskie inicjatywy ustawodawcze
„Solidarności” 1980-1990, materiały i projekty ustaw Centrum Obywatelskich Inicjatyw Ustawodawczych „S” i Społecznej Rady Legislacyjnej, Warszawa 2001, pp. 113-119.
42
Ibidem, p. 117.
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1) Ask all unit organizations of the Union to popularize widely the theses
of the Union’s program that relate to guarantees of judicial independence and
reforms necessary to obtain a fully self-governing judiciary, independent of political authorities and state administration.
2) Oblige the authorities of the Union, and especially the National Commission, to develop materials presenting to the entire society the history of the judiciary in the post-war period and its role, both positive and negative, in the fight for
human rights and respect for the rights of the whole society(...)” 44.
The above resolution indicates the high priority that “Solidarity” gave to the
issue of the judiciary (its independence is mentioned as a condition sine qua non
of the state’s reform), and the awareness of its dual role in the PRL (“both positive
and negative”), which indicated on the one hand the condemnation of using it as
a cog in a dictatorship’s machine while at the same time appreciating the efforts of
the judges who, like Adam Strzembosz, wanted to maintain their independence.
Probably it was caused by the high activity of the judges in the social movement. According to various calculations, about 800-1000 active judges belonged
to “Solidarity”, which constituted about 25-30% of the total amount of judges45.
This result should be considered very high taking into account that the courts
belonged to strategic state institutions serving the preservation of the communist
power.
On 13 December 1981, the communist authorities proclaimed the Martial
Law, which turned out to be another test of character for the Polish judges. Along
with its announcement, a number of decrees were issued imposing heavy penalties on persons engaged in opposition activities, from participation in strikes to
distributing leaflets. A serious change was the adoption of an “ad hoc procedure”,
which reduced the time of preparatory proceedings to 15 days, judicial proceedings to 5 days, and convictions to at least three years in prison46. The authorities
also initiated a large-scale operation aiming at subordination of judiciary that
after a period of freedom seemed an uncertain element of the system of power47.
One of the dimensions of this operation was the elimination of the “rebellious”
judges. By the end of 1982, about 40 judges had been dismissed and several dozen
resigned48. Among the four judges dismissed from the post immediately after the
announcement of the Martial Law was Adam Strzembosz, to whom the news of
the revocation arrived on Christmas Eve, 24 December, in the hospital49.
Ibidem, p. 90.
Ibidem, p. 87.
46
A. Paczkowski, Wojna polsko-jaruzelska. Stan wojenny w Polsce 13 XII 1981 – 22 VII
1983, Warszawa 2007, pp. 98-99.
47
Cf. A. Rzepliński, Sądownictwo w PRL…, pp. 105-106.
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A. Friszke, Sprawa jedenastu, Warszawa 2017, p. 35.
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During our talks about this period Professor pointed to the fact that the
attitudes of judges in penal cases in the era of Martial Law were very diverse.
A group of around 40 Warsaw judges, for example, refused to submit a statement on leaving “Solidarity” and met at secret meetings discussing the means of
acquittal of the defendants in the political trials50. Some of the judges, associated
with the party, facilitated such activities, while others were ruthlessly condemning all the accused.
The diversity of the judges’ attitudes is also reflected in the statistical data
concerning the criminal cases from the period of Martial Law and subsequent
years in different District Courts in Warsaw. For example, in the District Court
for Śródmieście, 49.4% of convictions were handed down in political trials, 18.5%
of accused cases were acquitted and 29.6% of cases were discontinued. 51 In the
court for Ochota, only 30.8% of the defendants were sentenced, while 43.6% were
acquitted and 20.5% of political cases were discontinued52. In another court, for
the district Wola, as many as 70.4% of convictions were passed53.
Interestingly, the party authorities were generally dissatisfied with the activities of the judiciary. In March 1982, at the meeting of the Central Committee for
Party Control of the PZPR, it was concluded that “judgments are disproportionately low” to expectations54.

4. IMPACT OF THE TOTALITARIAN EXPERIENCES
ON THE JUDICIAL SYSTEM OF DEMOCRATIC POLAND
AFTER 1989
In September 1988, another breakthrough in the life of Professor Adam Strzembosz took place. He was offered the position of chairman of the working group on
law and courts in future talks with the party at the so-called Round Table55. The
negotiations that changed the course of the Polish history finally took place from
February to April, 1989. Historians who describe this event focus primarily on the
strictly political issues56. Of course, the importance of settlement in political matters, which led to the first post-war partly free elections and then the nomination
Ibidem, p. 147
A. Strzembosz, M. Stanowska, Sędziowie warszawscy w czasie próby 1981-1988, Warszawa 2005, pp.155-156.
52
Ibidem, p. 161.
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Ibidem, p. 169.
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of the first non-communist prime minister, cannot be overestimated. However, the
provisions regarding the reform of the judiciary, to which negotiations presided by
Adam Strzembosz led, should also be regarded as groundbreaking.
The starting point were materials developed during the “Solidarity” period
1980-1981. The opposition group was made up of the lawyers who participated in
that movement. Professor told me, figuratively, that after receiving the proposal to
participate in the talks he “pulled from under the wardrobe” a manuscript of the
draft law on common courts of 1981, which he had hiden there under Martial Law
for fear of search by the secret police57.
Already in the initial part of the Agreements concluding the talks, signed on
5 April 1989, it was stated that “the reform of state institutions includes the reform
of Sejm, Senate, the office of the President and the courts”. So the courts were listed
along with the key organs of legislative and executive power, what can be seen as
the restoration of the third power of equal importance58. Further it was stated:
Independence of the judges will be protected by the National Council of the Judiciary
(KRS in Polish), consisting mainly of judges delegated by the general assembly of
the Supreme Court, the Supreme Administrative Court, and the common courts. It
will submit to the President a candidate for appointment to the each post of judge or
promotion to the higher court of two candidates proposed by the general assembly of
courts in the district in which the need to appoint judges arose. Judicial independence
will be based on the principle of irremovability of judges (except for the cases specified in the Act) enshrined in the Constitution and non-transfer of judges, against their
will, to another place of office59.

It is evident that the most important concern of the authors of the Agreement
in the matter of the judiciary was the same as that of the delegates to the Solidarity Congress seven and a half years earlier, i.e. to guarantee the independence of
judges. The importance of this issue is firstly demonstrated by the will of its constitutional sanctioning and, secondly, by the intention of establishing a special,
new body of state power that upholds this previously not respected principle.
Among the detailed solutions contained in the Agreements, there were:
−− Introduction of the new appointment principle of the Supreme Court Justices –
the term of office until retirement instead of the 5-year term,
−− Resignation from the requirement of a “guarantee of due performance of the
judge’s duties in People’s Republic of Poland” when appointing and dismissing
judges,
A. Strzembosz, S. Zakroczymski, Między prawem…, pp. 112.
Porozumienia Okrągłego Stołu: Warszawa 6 luty – 5 kwietnia 2018, paragraph 36; http://
ofop.eu/sites/ofop.eu/files/biblioteka-pliki/porozumienia-okraglego-stolu.htmlakapit 36 porozumienia (visited December 27, 2018).
59
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−− Extension of the powers of self-government bodies by, among others, co-decision in filling posts of court presidents,
−− Selection of members of the college of the regional court by the general assembly,
−− Introduction of term of office in the positions of court presidents,
−− Modification of the institution of “justice and court practice guidelines” issued
by the Supreme Court in such a way that they do not violate the principle of
submission of judges to law only,
−− Ensuring impartiality of the criteria for assigning to judges cases and rules for
substitution of judges, which would be open to the parties,
−− Determining the remuneration of judges according to criteria appropriate to
the high social position of the profession of judge60.
These provisions constituted a sui generis answer to all the problems with the
independence of judges during the communist period. In fact, all of them were
later put into law texts in the April amendment to the Constitution of the Polish
People’s Republic and in the December package of judiciary laws. They should be
assessed very positively as guaranteeing a high standard of judicial independence
and separation of the third power from the executive one.
The Annex to the provisions includes specific rules on KRS, which was to
play a key role in the appointment of judges. The provisions contained the specific
composition of KRS –14 judges, the chairman of the State Council, the Minister
of Justice and 6 Members Parliament61. Finally, the KRS was shaped by the Article 4 of the Act of 20 December 1989 (at the time when Adam Strzembosz was
Deputy Minister of Justice), small corrections were made, but 14 members were
still judges (which is 63.6% of the total number of members) and only 8 originated
from a political nomination (36.4%)62.
The establishment of the KRS was certainly a far-reaching reform. Not only
in Poland’s history has there been no such body, but also in Europe at that time it
was not a frequent solution. For example, in Ireland, Denmark or the Netherlands
such councils were appointed only at the turn of the 20th and 21st centuries63, and
the Polish example served as a model for other countries of Central and Eastern Europe64. My interlocutor mentioned that the legal regulations in this respect,
developed by the lawyers of “Solidarity”, were based on the Portuguese solutions
Ibidem, paragraph 374.
Ibidem, paragraphs 445-450.
62
Full text of Law: http://prawo.sejm.gov.pl/isap.nsf/DocDetails.xsp?id=WDU19890730435
(visited May 20, 2019).
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https://openaccess.leidenuniv.nl/handle/1887/3708 (visited May 20, 2019).
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adopted in this country after the collapse of Salazar’s dictatorship65. However,
according to Art. 218 of the Constitution of Portugal, the National Council of the
Judiciary consists of 17 members, of which 8 are judges (47.1%), and 9 (52.9%) are
appointed by the politicians (the Parliament and the President) 66.
Pursuant to Article 187 of the Constitution of the Republic of Poland, the
National Council of the Judiciary consists of 17 judges (68%), and 8 members
appointed by the politicians (32%). In none of the European countries surveyed by
W. Voermans this proportion was so favorable for the judges67.
On the one hand, such a phenomenon may indicate an exceptionally high
level of protection of court independence, but on the other hand, it may provoke
isolation of the professional group of judges. This situation was criticized in 2004
in the largest Polish daily “Gazeta Wyborcza” by prof. Andrzej Rzepliński, who
demanded the extension of the KRS to include the representatives of other legal
professions 68. Interestingly, in his speech in the 20th anniversary of the establishment of the KRS, Orlando Afonso, chairman of the Consultation Council of European Judges (CCJE), pointed out that
(…) the Judiciary Council should not only be composed of judges, forming a kind of
Levite group, but should reflect different opinions from both judges and social circles, and thus legitimize this judicial body. On the other hand, this body should consist
mostly of judges elected by other judges69.

Despite the above facts and opinions, the Polish legal doctrine was more
likely to be satisfied with this form of the Council, and it was even postulated
to “consider the purposefullness of maintaining its mixed composition”, because
the presence of other members than the judges in the Council “may even be
dysfunctional”70.
It seems, therefore, that in this aspect the totalitarian experiences have created an above-standard sensitivity to the issue of independence of the judiciary,
while ignoring the important aspect of its social legitimacy. Maybe the judges do
not see themselves as a “Levite group” but for the future of the independence of
A. Strzembosz, S. Zakroczymski, Między prawem…, p. 110.
Cf. also P. Mikuli, Rady sądownictwa w Europie, (in:) Krajowa Rada Sądownictwa.
Album pamiątkowy, Warszawa 2010, p. 120.
67
Currently the judges – members of KRS are elected by Parliament, what is found contrary
to Constitution and was a basis for the suspension of KRS in ENCJ.
68
A. Rzepliński, Żeby sędziom się chciało chcieć, „Gazeta Wyborcza” 6 February 2004,
issue 31.
69
O. Afonso, Niezawisłość sędziów i Rada Konsultacyjna Sędziów Europejskich (CCJE),
(in:) Krajowa Rada Sądownictwa. Album pamiątkowy, Warszawa 2010, p. 37.
70
P. Sarnecki, Krajowa Rada Sądownictwa, (w:) Trzecia władza. Sądy i trybunały w Polsce.
Materiały Jubileuszowego L Ogólnopolskiego Zjazdu Katedr i Zakładów Prawa Konstytucyjnego,
Gdańsk 2008, p. 201.
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judiciary in Poland it may be crucial to find a good balance between the necessary provisions and the need for social legitimacy and responsibility. Finding such
a solution may be a tribute to “Solidarity” heritage and the final end of the “posttotalitarian trauma” in Polish judiciary.
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Summary
This paper is a confrontation of the statements made by eminent Polish Professor of
Law, Adam Strzembosz, in the interview published in the form of a book Między prawem
i sprawiedliwością, with the views presented in the legal, historical, and sociological
literature. I describe the ways judicial independence was limited in Communist Poland,
and the strategies judges undertook to counteract that phenomenon. Special emphasis is
put on the attitude of the “Solidarity” movement towards this problem and the judge’s
behavior under Martial Law. In conclusion, I try to prove that the post-totalitarian trauma
in Polish judiciary provoked an “over-sensitivity” in regard to the judicial independence.
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